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LAW  ESTABLISHING  THE  SUPREME  COURT  COM- 
MISSION. 


Laws,  1901,  chapter  25,  page  331. 
Compiled  Statutes,  1903,  chapter  19,  sections  22e  to  22k, 


Section  1.  The  Supreme  Court  of  this  State,  is  hereby 
authorized  to  appoint  by  the  unanimous  vote  and  order  of 
the  Judges  of  said  Court,  nine  (9)  Commissioners  of  said 
Court  and  such  stenographers  as  the  Court  may,  from 
time  to  time,  deem  necessary  for  the  aid  of  such  Commis- 
sioners. 

Section  2.  No  person  shall  be  appointed  as  such  Com- 
missioner who  is  not  a  practicing  lawyer  in  good  standing, 
possessing  the  qualifications  required  for  the  office  of  Judge 
of  the  Supreme  Court  of  this  State,  and  none  of  said  Com- 
missioners shall  practice  law  while  holding  such  position. 

Section  3.  Six  of  said  Commissioners  and  their  stenog- 
raphers shall  be  appointed  for  the  period  of  one  year  and 
three  of  said  Commissioners  and  their  stenographers  shall 
be  appointed  for  the  period  of  two  years  from  and  after 
April  10,  1903,  unless  the  appointment  be  withdrawn  by 
the  Supreme  Court  by  the  unanimous  vote  and  order  of 
the  Judges  thereof  before  the  expiration  of  said  term. 
[Amended  1903,  chapter  37,  page  287,  Laws  of  1903.] 

Section  6.  All  vacancies  occurring  in  the  position  of 
Commissioners  or  stenographers  therefor,  shall  be  filled  in 
like  manner  as  an  original  appointment 

Section  7.  The  Supreme  Court  shall  prescribe  by  gen- 
eral rule,  the  mode  of  hearing  and  procedure  before  said 
Commissioners,  as  well  as  the  duties  of  such  Commission- 
ers and  stenographers. 

Section  8.  Whereas,  an  emergency  exists,  thip  Act  shall 
take  effect  and  be  in  force  from  and  after  its  passage  and 
approval. 

Approved  March  19, 1901 . 
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609   363 

Qrlffln  y.  Bristle,  39  Minn.,  456,  40  N.  W.  Rep.,  523 363 

Corporations:  Manufactubing. 

Bolton  y.  Nebraska  Chicory  Co.,  —  Neb.,  — ,  96  N.  W.  Rep., 
148 755,  756 

Costs:   As  Question  fob  Jxtet. 

Klsanger  y.  Qroyijohn,  29  Neb.,  at  page  141. ..•..•.. .•....•..,.  266 

Costs:  Judgment  fob:   Not  Final  Obdeb. 

Smithy.  Sabler,  1  Neb.,  310 • 689 

Soofield  y.  State  Nat  Bank,  8  Neb.,  16 .*....  689 

Nichols,  Shephard  &  Co.,  y.  Hail,  5  Neb.,  194 689 

Miller  y.  Burlington  ft  M.  R  R  Co.,  7  Neb.,  227 689 

Stone  y.  Neeley,  34  Neb.,  81,  51  N.  W.  Rep.,  314 689 

Reynolds  y.  City  of  Tecnmseh,  48  Neb.,  785,  67  N.  W.  Rep.,  792. .  689 

Hall  County  y.  Smith,  49  Neb.,  274,  68  N.  W.  Rep.,  481 689 

Costs:  Retaxino:  Disgbetiof. 

Wallace  y.  Sheldon,  56  Neb.,  65,  76  N.  W.  Rep.,  418 340,  841 

Counties:  Jubibdigtion:  Hiohwats:  PErrrioN  and  Notice. 

City  of  Beatrice  y.  Black,  28  Neb.,  263 640 

Lydicky.  State,  61  Neb.,  309 540 

Robinson  y.  Mathwlck,  5  Neb.,  at  page  255 640 
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ConntieB:  Jubisdiction:    Highways:    Petition  and  Notice.  page 

State  V.  Otoe  County,  6  Neb.,  at  page  133 540 

Doody  V.  Vaughn,  7  Neb.,  31 .- 540 

Lesieur  v.  Custer  County,  61  Neb.,  612 540 

Counties:    Liabilitt  in  Tort:    Waters  and  Water  Courses. 

Hollingswortn  v.  Saunders  County,  36  Neb.,  at  page  144 231 

Woods  V.  Commissioners  of  Colfax  County,  10  Neb.,  552 231 

When  V.  Commissioners  of  Gage  County,  5  Neb.,  494 231 

Madden  y.  Lancaster  County,  65  Fed.  Rep.,  at  page  191 231 

Green  v.  Harrison  County,  61  la.,  311 231 

Nutt  V.  Mills  County,  61  la.,  754 231 

7  Am.  ft  Eng.  Ency.  Law  (2d  ed.),  947 231 

Dashner  v.  Mills  County,  88  la.,  401 232 

Packard  v.  Voltz,  94  la.,  277 232 

Crowell  V.  Scrtioma  County,  25  Cal.,  313 232 

Counties:    Salary  of  Clerk:    Fees. 

Mitchell  V.  Clay  County,  —  Neb.,  — ,  96  N.  W.  Rep.,  673 872 

Counties:  Waters  and  Water  Courses:    Liability:    Injunction. 
Toung  y.  Commissioners  of  Highways  of  Maquon  Township,  134 
111.,  669 232 

Courts:   Powers  of  Probate:    Jurisdiction. 

Genau  v.  Abbott.  —  Neb.,  — ,  93  N.  W.  Rep.,  942 437 

Lydick  v.  Chaney,  64  Neb.,  288,  89  N.  W.  Rep.,  801 438 

Williams  v.  Miles,  63  Neb.,  859,  89  N.  W.  Rep.,  451 438 

Becker  v.  Anderson,  6  Neb.,  499 438 

McGlave  v.  Fitzgerald,  -—  Neb.,  — ,  93  N.  W.  Rep.,  692 438 

Creditors'  Suit:    Basis  for:    Attachment  Judgment. 

Westervelt  v.  Hagge,  61  Neb.,  647,  85  N.  W.  Rep.,  852 77 

Creditors'  Suit:  Execution  Issued  and  Returned  Prior. 

Krouskop  V.  Krouskop,  70  N.  W.  Rep.  (Wis.),  475 530 

Hughes  V.  Hunner,  64  N.  W.  Rep.  (Wis.),  887 530 

Weaver  v.  Cressman,  21  Neb.,  675 530 

4  Am.  ft  Eng.  Ency.  Law  (1st  ed.),  573 530 

Criminal  Law:    Warrant:    Voluntary  Appearance:    Pkeliminarv 
Examination:    Waiver. 
Sothman  V.  State,  66  Neb.,  302 112,  113 

I>edication:   Highwats:    Intent. 

Engle  V.  Hunt,  50  Neb.,  358 542 

•  Missouri,  K.  &  T.  R.  Co.,  v.  Long,  27  Kan.,  at  page  ODJ 542 

Brown  v.  Stelij,  38  Neb.,  596 542 

>eeds:   Avoidance  of:   Weak  Mind:    Insanity. 

Franklin  v.  Kelley,  2  Neb.,  79 fi04 

Johnson  v.  Phifer,  6  Neb.,  401 604 

BUwood  V.  O'Brien,  74  N.  W.  Rep.  (la.),  740 604 
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Deeds:   Avoidance  of:    Weak  Mixd:    Insanity.  faoe 

Campbell  v.  Campbell,  51  la.,  713 604 

Burgess  v.  Pollock,  53  la.,  273 604 

Dewey  v.  Allgire,  37  Neb.,  6 604 

Hay  V.  Miller,  48  Neb.,  156 604 

De  Witt  V.  Mattison,  26  Neb.,  655 ► 604 

Deeds:    Debcbiption. 

Abbott  V.  Coates,  62  Neb.,  247 285 

Deeds:    Quitclaim:    Title  Conveyed. 

Hagensick  v.  Castor,  53  Neb.,  495 188 

Leavitt  v.  Bell,  55  Neb.,  57 188 

Clark  &  Leonard  Investment  Co.  v.  Way,  62  Neb.,  204 188 

Yeazel  v.  White,  40  Neb.,  432 188 

2  Freeman,  Executions  (3d  ed.),  sec.  323 188 

Gage  V.  Sanborn,  106  Mich.,  269,  64  N.  W.  Rep.,  32 188 

Easement:   Part  Performance. 

Gilmore  v.  Armstrong,  48  Neb.,  92,  66  N.  W.  Rep.,  998 286 

Ejectment:    Judgment,  Conclusiveness  of:  Two  Trials. 

Bryant  v.  Estabrook,  16  Neb.,  217 171,  181,  182 

Chase  v.  Miles,  43  Neb.,  686 181,  182 

Gregory  v.  KenyoU,  34  Neb.,  640 181 

Stenberg  v.  State,  48  Neb.,  at  page  316 182 

Ejectment:    Sheriff's  Deed. 

Abbott  V.  Coates,  62  Neb.,  247 631.  632 

Eminent  Domain:    Method  of  Procedure. 

Propst  y.  Cass  County,  51  Neb.,  736 312 

Livingston   v.    Board    of   County   Commissioners   of   Johnson 

County,  42  Neb.,  277 312 

Welton  V.  Dickson,  38  Neb.,  767 312 

Lewis  v.  City  of  Lincoln,  55  Neb.,  1 312 

Hodges  V.  Board  of  Supervisors  of  Seward  County,  49  Neb., 

666    313 

Omaha  ft  N.  W.  R.  Co.  v.  Menk,  4  Neb.,  21 314 . 

Ray  V.  Atchison  ft  N.  R.  Co.,  4  Neb.,  439 314 

Douglas  County  v.  Taylor,  50  Neb.,  535 314 

Eminent  Domain :   Right  to  Damages. 

Lewis  v.  City  of  Lincoln,  55  Neb.,  1 315 

Propst  V.  Cass  County,  51  Neb.,  736 316 

Livingston   v.    Board   of   County    Commissioners    of   Johnson 

County,  42  Neb.,  277 .* 316 

Bohlman  v.  Green  Bay  ft  L.  P.  R.  Co..  30  Wis.,  105 316 

Wheeler  v.  Essex  Public  Road  Board,  39  N.  J.  Law,  291 316 

Pearson  v.  Johnson,  54  Miss.,  259 316 

City  of  Chicago  v.  Barbian,  80  111.,  482 316 

Bensley  v.  Mountain  Lake  Water  Co.,  13  Cal.,  306 316 

State  v.  Cincinnati  ft  I.  R.  Co.,  17  Ohio  St.,  103 316 
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Bqulty:  'Maxims.                                                                                  page 
Pomeroy,  Equity  Jurisprudence,  sec.  386 906 

Evidence:  Acts  Ambiguous:    Reason  Fob. 

Hackney  v.  Raymond  Bros.  Clarke  Ck).,  — ,  Neb.,  — ,  94  N.  W. 
Rep.,  822 589 

Evidence  r  Indirect. 

Cortelyou,  Ege  ft  Vanzandt  y.  McCarthy,  37  Neb.,  742,  746 280 

Gandy  y.  Estate  of  Bissell,  3  Neb.  (Unof.),  47,  90  N.  W.  Rep., 
883  280 

Evidence:  Pbesumption  as  to  Fobeign  Laws. 

Sclunitt  ft  Brother  Co.  y.  Mahoney,  60  Neb.,  20 849 

Welton  y.  Atkinson,  65  Neb.,  674 849 

Maxwell  v.  Higgins,  38  Neb.,  671 850 

Evidence:  Record  of  Deeds. 

Delaney  v.  Errickson,  10  Neb.,  492,  501 849 

Rupert  y.  Penner,  35  Neb.,  587 > 849 

Evidence:  Transcript  of  Reporter's  Notes  of  Former  Trial. 

Smith  y.  State,  42  Neb.,  356,  60  N.  W.  Rep.,  585 667,  668 

State  y.  Ambrose,  47  Neb.,  at  page  240,  66  N.  W.  Rep.,  306 t>68 

German  Nat.  Bank  y.  Leonard,  40  Neb.,  at  page  685,  59  N.  W. 
Rep.,    107 668 

Evidence:    Weight:    Detectives:    Instructions. 

Kastner  y.  State,  58  Neb.,  at  page  776,  79  N.  W.  Rep.,  713 '.  114 

Preuit  y.  The  People,  5  Neb.,  377 114 

Sandage  y.  State,  61  Neb.,  240,  85  N.  W.  Rep.,  35 114 

Sxceptioiui,  Bill  of:   Stipulation. 

Perry  y.  State,  37  Neb.,  623 436 

Cobbey  y.  Wright,  23  Neb.,  250 436 

Execution:  Tims  of  Return:   Not  Applicarle  to  Order  of  Sale. 

Jarrett  y.  Hooyer,  54  Neb.,  65 349 

Execnton  and  Administrators:  Appointment:  Review  by  Appeal. 

Alnsworth  y.  Taylor,  53  Neb.,  484 367 

Ailing  y.  Nelson,  55  Neb.,  161 367 

National  Life  Ins.  Co.  y.  Martin,  57  Neb.,  350 367 

Forcible  Entry  and  Detainer:  Res  Judicata. 

Dale  y.  Doddridge,  9  Neb.,  138 658 

Fraud:   DECErr:  Warranty:   Distinctions. 

Warden  v.  Posdick,  13  Johns.  (N.  Y.),  325 624 

Ward  y.  Wiman,  17  Wend.  (N.  Y.),  193 624 

Daly  y.  Bemstein,  6  N.  M.,  380,  28  Pac.  Rep.,  764 624 

Merrill  y.  Newton,  109  Mich.,  249,  67  N.  W.  Rep.,  120 624 

Fraad:   Faubk  Representations:   Knowledge  of  Falsity. 

Johnson  y.  Gulick,  46  Neb.,  817 625 

Upton  y.  Levy,  39  Neb.,  331 625 
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Praud:   False  Representations:   Opinions.  paos 

Perry  v.  Rogers,  62  Neb.,  898 625 

Foley  V.  Holtry,  43  Neb.,  133 626 

Fraud:   In  Obtaining  Sionatube:   Neougengb  or  Siqneb. 

Dinsmore  ft  Co.  y.  Stimbert,  12  Neb.,  433 592»  594 

Willard  y.  Nelson,  35  Neb.,  651 ^ 595 

1  Daniels,  Negotiable  Instruments  (5th  ed.),  sec.  849 595 

4  Randolph,  Commercial  Paper  (2d  ed.),  sec  1893 595 

• 

Fraud:    Limitation  of  Actions:    Applicability  to  Realty. 

Parker  v.  Kuhn,  21  Neb.,  413 84 

Hellman  v.  Davis,  24  Neb.,  793 84 

Wright  V.  Davis,  28  Neb.,  479 84 

Ainsfleld  v.  More,  30  Neb.,  385 84 

Hughes  V.  Housel,  33  Neb.,  703. ...  .♦ 84 

Gillespie  v.  Cooper,  36  Neb.,  775 84 

Forsyth  v.  Easterday,  63  Neb.,  887 84 

Fraud:   Misrepresentations:    Intent. 

Johnson  v.  Gulick,  46  Neb.,  817 712 

Gemer  v.  Mosher,  58  Neb.,  135 712 

Wakeman  v.  Dalley,  51  N.  Y.,  27 709 

Marsh  v.  Falker,  40  N.  Y.,  562,  566. 709 

Foley  v.  Holtry,  43  Neb.,  at  page  137 709 

Frauds,  Statute  of:   Conditions  of  Contbagt  Unperformed. 

Wier  V.  Batdorf,  24  Neb.,  83 891 

Soward  v.  Moss,  59  Neb.,  71 891 

Lewis  V.  North,  62  Neb.,  552 891 

Frauds,  Statute  of:    Parol  Acceptance  op  Written  Offer. 

Kingman  ft  Co.  v.  Davis,  63  Neb.,  578,  88  N.  W.  Rep.,  777 359 

Fraudulent  Conveyances:   Brother-in-Law  as  Relative. 

Winfield,  Adjudged  Words  and  Phrases,  526 357 

Paddock  v.  Wells,  2  Barb.  Ch.  (N.  Y.),  33 357 

Carman  v.  Newell,  1  Denio  (N.  Y.),  25 357 

Fraudulent  Conveyances:   Burden  of  Proof. 

Fisher  v.  Herron,  22  Neb.,  183 357 

Heffley  v.  Hunger,  54  Neb.,  at  page  779 357 

Fraudulent  Conveyances:    Instruction  Appro\ted. 

Landauer,  Kaim  ft  Strong  v.  Mack  ft  Co.,  43  Neb.,  430,  436 357 

Fraudulent  Bepresentations:    Knowledge  of  Falsity. 

Field  V.  Morse  ft  Co.,  54  Neb.,  789 IS' 

Gerner  v.  Mosher,  58  Neb.,  135 IS 

Kettenbach  v.  Omaha  Life  Ass'n.,  49  Neb.,  842 IS 

^tna  Ins.-  Co.  v.  Simmons,  49  Neb.,  813 13 

Gaming:   Board  of  Trade  Transactions. 

Rogers  ft  Brother  v.  Marriott,  69  Neb.,  759 SZi 
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CHiaranty:   Contract  Independent:   Parties.  page 

Mowery  v.  Mast  ft  Ck).,  9  Neb.,  445 496 

Barry  v.  Wachosky,  57  Neb.,  534,  77  N  W.  Rep.,  1080 496 

ICigliwaTB:   Damages:   When  Accrue. 

Harlan  County  v.  Hogsett,  60  Neb.,  362 309,  311,  315 

Somestead:    Conveyance:     Husband  and  Wife. 

Morrill  V.  Skintier,  57  Neb.,  164 36 

XEomestead:   Exemption:   Husband  and  Wife. 

Mundt  V.  Hagedorn,  49  Neb.,  409 225 

Munson  v.  Carter,  40  Neb.,  417 225 

Hoy  V.  Anderson,  39  Neb.,  386 225 

Corey  v.  Plummer,  Perry  ft  Co.,  48  Neb.,  481 225 

Prugh  V.  Portsmouth  Savings  Bank,  48  Neb.,  414 225 

Horbach  v.  Smiley,  54  Neb.,  217 225 

Farmers'  Loan  ft  Trust  Co.,  v.  Schwenk,  54  Neb.,  657 225 

Smith  V.  Neufeld,  57  Neb.,  660 225 

Frazier  v.  Syas,  10  Neb.,  at  page  117 225 

Gillespie  v.  Brown  ft  Ryan  Bros.,  16  Neb.,  457,  20  N.  W.  Rep., 

632    ...*. 225 

Bloedom  v.  Jewell,  34  Neb.,  649,  52  N.  W.  Rep.,  367 225,  226 

Somestead:   Family:   Definition. 

Lane  v.  Philips,  69  Tex.,  241 868 

Bell  V.  Keach,  80  Ky.,  at  page  44 868 

Somestead:   Husband  and  Wife:    Insanity. 

Whitlock  V.  Gosson,  35  Neb.,  829 868 

Somestead:   Liens:  Pa yment  of  Taxes :   Priorities. 

Prugh  V.  Portsmouth  Savings  ^ank,  48  Neb..  414 102 

Corey  v.  Plummer,  Perry  ft  Co.,  48  Neb.,  481 102 

Hoy  V.  Anderson,  39  Neb.,  386 102 

Somestead:   Liens:    Rents  and  Profits:   Receiver. 

Laune  v.  Hauser,  58  Neb.,  663 102 

Chadron  Loan  ft  Building  Ass'n  v.  Smith,  58  Neb.,  469 102 

* 

Soonestead:   Mortgages:    Principal  and  Agent:    Ratification. 

Hall  V.  Hooper,  47  Neb.,  Ill 856 

Homestead:   Succession:   Exemptions. 

Cooley  V.  Jansen,  54  Neb.,  33 856 

Nebraska  Loan  ft  Trust  Co.  v.  Smassal,  38  Neb.,  516 856 

.omestead:   Value:   Abandonment:   Evidence. 

Dennis  v.  Omaha  Nat.  Bank,  19  Neb.,  675 204 

Corey  v.  Schuster,  44  Neb.,  at  page  278 204 

ijunction:  Adequate  Remedy  at  Law. 

Welton  v.  Dickson,  38  Neb.,  767,  57  N.  W.  Rep.,  559 284 

Bankers  Life  Ins.  Co.  v.  Robbins,  53  Neb.,  44,  73  N.  W.  Rep., 
269   284 
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Injunction:  Adequate  Remedy  at  Law.  paoe 

Beach,  Injunction,  sec.  1016 284 

Washburn,  Easements  and  Servitudes  (4th  ed.),  seo.  747 284 

Hobson  V.  Cummins,  57  Neb.,  611 476,  480 

Mayer  v.  Nelson,  54  Neb.,  434 479 

Hurlburt  y.  Palmer,  39  Neb.,  158 479 

Anheuser-Busch  Brewing  Ass'n  v.  Peterson,  41  Neb.,  897 479 

Dunn  V.  Haines,  17  Neb.,  560 479 

Gould  V.  Loughran,  19  Neb.,  392 480 

Langley  v.  Ashe,  38  Neb.,  53 480,  481 

Horn  V.  Queen,  4  Neb.,  108 481 

Scofield  V.  State  Nat  Bank,  9  Neb.,  316 481 

Toung  V.  Morgan  ft  Gallagher,  13  Neb.,  48 481 

Shufeldt  V.  Gandy,  34  Neb.,  82 481 

Norwegian  Plow  CJo.  y.  Bollman,  47  Neb.,  186 481 

Cleland  v.  Hamilton  Loan  ft  Trust  Ck).,  55  Neb.,  .13 482 

Injunction:   Ancillabt:    Attorneys'  Fees. 

Cunningham  v.  Finch,  63  Neb.,  189,  88  N.  W.  Rep.,  168 83 

First  Nat.  Bank  of  Harvard  v.  Hockett,  2  Neb.  (Unpf.),  612,  89 

N.  W.  Rep.,  412 33 

Injunction:   By  Mere  General  Creditor.     • 

Crowell  V.  Horacek,  12  Neb.,  622 464,  466 

Injunction:    Findings  Considered  in  Absence  iob  Motion  fob  New 
Trial. 
Morsch  V.  Besack,  52  Neb.,  at  page  505 733 

Insurance:    Action  on  Poucy:     Waiver  of  Reformation:     Elec- 
tion OF  Remedies. 
Krashbum  v.  Great  Western  Ins.  Co.,  114  Mass.,  175 146 

Ins^^rance:    Application:     Entry  of  False  Answers  by  Agent: 

Estoppel. 

<^tna  Ins.  Co.  v.  Simmons,  49  Neb.,  811 164 

fCettenbach  v.  Omaha  Life  Ass'n,  49  Neb.,  842 164 

Stone  v.  Hawkeye  Ins.  Co.,  68  la.,  737,  740 ;. . . .  164 

Malleable  Iron  Works  v.  PhGemix  Ins.  Co..  25  Conn.,  465 164 

Pickle  V.  Phenix  Ins,  Co.,  119  Ind.,  292 164 

Home  Fire  Ins.  Co.  v.  Gurney,  56  Neb.,  306 165 

Home  Fire  Ins.  Co.  v.  Fallon,  45  Neb.,  554 165 

Hartford  Fire  Ins.  Co.  v.  Landfare,  63  Neb.,  559,  88  N.  W.  Rep., 

779   165 

Phenix  Ins.  Co.  v.  Allen,  109  Ind.,  273 16 

Rogers  v.  Phenix  Ins.  Co.,  121  Ind.,  570 16i 

Kausal  v.  Minnesota  Farmers'  Mutual  Fire  Ins.  Ass'n,  31  Minn., 

17  165 

Lamb  y.  Council  BlufCs  Ins.  Co.,  70  la.,  238 165 

Crescent  Ins.  Co.  v.  Camp,  71  Tex.,  503 16f 

Breckenridge  y.  American  Central  Ins.  Co.,  87  Mo.,  62 161 
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Insurance:    Appugation:    Entbt  of  False  Answers  bt  Agent: 

Estoppel.  taoe 

%      Dunbar  v.  Phenlx  Ins.  Co.,  72  Wis.,  492 165 

^tna  Live  Stock  Fire  &  Tornado  Ins.  Co.  y.  Olmstead,  21  Mich., 
at  page  252 ^ 165 

InBurance:   Attorneys'  B^ees. 

German  Ins.  Co.  y.  Eddy,  37  Neb.,  461,  462 169 

Insurance:   Forfeiture:   Conveyance:   Reconteyance. 

Home  Fire  Ins.  Co.  y.  Johansen,  59  Neb.,  at  page  352 836 

State  Ins.  Co.  v.  Schreck,  27  Neb.,  527 836 

Omaha  Fire  Ins.  Co.  y.  Dierks  ft  White,  43  Neb.,  473 836 

Johansen  y.  Home  Fire  Ins.  Co.,  64  Neb.,  548 836 

Power,  Tutrix,  etc.,  y.  Ocean  Ins.  Co.,  19  La.,  28 S36 

Lane  y.  Maine  Mutual  Fire  Ins.  Co.,  12  Me.,  at  page  47 836 

Phenlx  Ins.  Co.  y.  Holcombe,  67  Neb.,  622 836 

Insurance:   Forfeiture:   Waiver. 

Home  Fire  Ins.  Co.  y.  Phelps,  51  Neb.,  623,  71  N.  W.  Rep.,  303, 

578,  581 
Insurance:   Mutual  and  Stock  CoMPANn>:s :    Distinction. 

Hale  v.  Mechanics'  Mutual  Fire  Ins.  Co.,  6  Gray  (Mass.),  169,  66 

Am.  Dec,  410 166 

McCoy  y.  Roman  Catholic  Mutual  Ins.  Co.,  152  Mass.,  272,  25  N. 

E.  Rep.,  289 166 

Eilenberger  v.  Protective  Mutual  Fire  Ins.  Co.,  89  Pa.  St.,  464. .  166 

Columbia  Ins.  Co.  v.  Cooper,  50  Pa.  St.,  331 167 

Kausal  v.  Minnesota  Farmers'  Mutual  Fire  Ins.  Ass'n,  31  Minn., 

17   167 

Liverpool  ft  London  ft  Globe  Ins.  Co.  y.  Ende,  65  Tex.,  118. .. .  167 

Insurance:   Notice  of  Contraot  to  Sell. 

AUemania  Fire  ins.  Co.  y.  Peck,  133  111.,  220,  23  Am.  St  Rep., 

618   837 

Insurance:  Notice  of  Proofs  of  Loss:   Waiver. 

German  Ins.  ft  Savings  Institution  v.  Kline,  44  Neb.,  395 146 

Dwelling  House  Ins.  Co.  v.  Brewster,  43  Neb.,  528 146 

Phenix  Ins.  Co.  y.  Bachelder,  32  Neb.,  490 146 

Omaha  Fire  Ins.  Co.  y.  Dierks  ft  White,  43  Neb.,  473 146 

i£tna  Ins.  Co.  y.  Simmons,  49  Neb.,  811 146 

Insurance:  Power  of  Agent  to  Contract. 

Farmers  ft  Merchants  Ins.  Co.  y.  Graham,  50  Neb.,  818 388 

Cnsuranoe:    Principal  and  Agent:     Acts  of  Agent  Binding  on 
Company. 

Grouse  y.  Hartford  Fire  Ins.  Co.,  79  Mich.,  249 168 

Niagara  Ins.  Co.  y.  Lee,  73  Tex.,  641 168 

Eilenberger  y.  Protective  Mutual  Fire  Ins.  Co.,  89  Pa.  St.,  464. .  168 

jisurance:   Reformation  of  Policy. 

2  Pomeroy,  Equity  Jurisprudence  (2d  ed.),  845 149 
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Insurance:     Refobmation  of  Policy.  pjlqb 

Maher  v.  Hibernia  Ins.  Co.,  67  N.  Y.,  283 ; U9 

Lansing  v.  Commercial  Ins.  Co.,  Limited,  4  Neb.,  (Unof.),  140. .  151 

Insurance:   Statutes:  Constitution alttt:  Attobneys'  Fees. 

Farmers  &  Merchants  Ins.  Co.  v.  Dobney,  62  Neb.,  213,  86  N.  W. 

Rep.,  1070 131,  140 

Lancashire  Ins.  Co.  v.  Bush,  60  Neb.,  116 .141,  150 

Instirance:  Waives  in  Wbtting  on  Pomct. 

German  Ins.  Co.  y.  Heiduli:  &  Skibowski,  30  Neb.,  288. .........  168 

Hartford  Fire  Ins  Co.  y.  Landfare,  63  Neb.,  559 168 

Intoxicating  Liquors:    Statutes  Mandatobt. 

State  y.  Reynolds,  18  Neb.,  431 786 

Vanderlip  y.  Derby,  19  Neb.,  165 785 

Judgment:   Assignment  to  ESyade  Exemftion  Law. 

Bishop  y.  Middleton,  43  Neb.,  10 816 

Judgment:   Based  on  Ibbelevant  Evidence. 

First  Nat.  Bank  of  Plattsmouth  y.  Gibson,  57  Neb.,  246 277 

Union  Stock-Yards  Co.  y.  Goodwin,  57  Neb.,  138 277 

Judgment:   Collatebal  Attaob^ 

Gayer  y.  Parker  &  Son,  24  Neb.,  643 181 

Slater  y.  Skirying,  51  Neb.,  108 181 

Maryott  ft  McHurron  y.  Gardner,  50  Neb.,  320 181 

Ayres  y.  Duggan,  57  Neb.,  at  page  753 181 

State  y.  Buffalo  County,  6  Neb.,  at  page  461 181 

Hilton  y.  Bachman,  24*Neb.,  490 182 

Taylor  y.  Coots,  32  Neb.,  30 182 

Bryant  y.  Estabrook,  16  Neb.,  217,  20  N.  W.  Rep.,  245 219 

Chase  y.  Miles,  43  Neb.,  687,  62  N.  W.  Rep.,  35 219,  220 

Stenberg  y.  State,  48  Neb.,  at  page  316,  67  N.  W.  Rep.,  190 219 

Judgment:   Default:   Vacation:   Discretion. 

Lichtenberger  y.  Worm,  41  Neb.,  856 69 

Judgment:  Existence  of:   Pboof. 

Burge  y.  Gandy,  41  Neb.,  149 630 

Judgment:    Intebest. 

Connecticut  Mutual  Life  Ins.  Co.  y.  Westerhoff,  58  Neb.,  379. . . .  319 
Hayemeyer  y.  Paul,  45  Neb.,  373 319 

Judgment:    Limitation  of  Actions:     Suspension  Dubino  AppeaIi 
AND  Ebbob. 

Sedgwick,  Statutory  and  Constitutional  Law,  305 

Wakeflled  y.  Brown,  37  N.  W.  Rep.,  (Minti.),  788 

Dewey  y.  Latson,  6  Cal.,  at  page  134 

Englund  y.  Lewis,  25  Cal.,  337 

Smart  ft  Eyans  y.  Mason,  2  Heisk.  (Tenn.),  223 

Fairbanks  y.  Devereauz,  58  Vt,  359,  3  Atl.  Rep.,  500 
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JTudginent:    Limitition  of  Actions:     Suspension  During  Appeal 

AND  EbROR.  PAOB 

Houck  V.  Dunham,  92  Va.,  211,  23  S.  E.  Rep.,  238 46 

Pennock  v.  Hart,  8  S.  ft  R.  (Pa.),  369 , 46 

Judgment:    Mistake:    Collateral  Attack. 

Toogood  V.  Russell,  3  Neb.  (Unof.),  189,  91  N.  W.  Rep.,  249 27 

Judgment:   Presumptions  as  to  Record. 

2  Ency.  Pl.  ft  Pr.,  441,  428-433 728 

Beatrice  Savings  Bank  v.  Beatrice  Chautauqua  Assembly,  64 

Neb.,  592,  74  N.  W.  Rep.,  1065 728 

Ailing  V.  Fisher,  55  Neb.,  239,  75  N.  W.  Rep.,  536 728 

« 

Judgment:    Proof  of  What. 

1  Freeman,  Judgments  (4th  ed.),  sec.  154 80 

Judgment:   Res  Judicata. 

State  v.  Board  of  County  Commissioners  of  Buffalo  County,  6 

Neb.,  452 220 

Stenberg  v.  State,  48  Neb.,  299 220 

Brown  v.  Jones,  55  N.  W.  Rep.  (Minn.),  54 220 

Se<%.  Ill,  212,  Herman,  Estoppel  and  Res  Judicata 659,  660 

FuUiam  v.  Drake,  75  N.  W.  Rep.  (la.),  479 821 

Ross  V.  City  of  Portland,  105  Fed.  Rep.,  682 821 

Foulke  V.  Thalmessinger,  158  N.  Y.,  725 821 

Judgment:     Setting  Aside  for  Misunderstanding  Between  At- 
torney AND  Client. 

McKinley  v.  Tuttle,  34  Cal„  235 721 

Panes!  v.  Boswell,  12  Heisk.  (Tefnn.),  323 .•  721 

Searles  y.  Chrlstensen,  5  S.  Dak.,  650 721 

Anthony  v.  Karbach,  64  Neb.,  509,  90  N.  W.  Rep.,  243 721 

Ennis  v.  Fourth  Street  Building  Ass'n,  71  N.  W.  Rep.  (la.), 

426   721 

Cleveland  v.  Hopkins,  13  N.  W.  Rep.,  (Wis.),  225 721 

Judgment:    Vacation  After  Term:     Equity. 

Secord  v.  Powers,  61  Neb.,  615 719 

Meyers  v.  Smith,  59  Neb.,  30 719 

Judgement:   Vacation:   Defense  on  Merit. 

Hughes  v.  House],  33  Neb.,  703 905 

Judgment:   Vacation  During  Term. 

Bradley  v.  Slater,  55  Neb.,  334 412,  414 

Smith  V.  Pinney,  2  Neb.,  139 414 

Volland  v.  Wilcox,  17  Neb.,  46 414 

Harris  v.  State,  24  Neb.,  803 414 

Symns  v.  Noxon,  29  Neb.,  404 414 

Blgler  v.  Baker,  40  Neb.,  325 414 

Adicial  Sales:   Mortgages:   Taxation:    Deposit  hy  Purchaser, 

Greea  v.  Diezel,  3  Neb.  (Unof.),  818 20,  24,  25 

CammlngB  v.  Hart,  4  Neb.  (Unof.),  20 U,  26 
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Jury:    Selection:    Chaixenqe.  vajex 

Wiseman  v.  Bruns,  36  Neb.,  467 6S4 

Dodge  V.  The  People,  4  Neb.,  220 664 

Coll  Y.  State,  62  Neb.,  15 664 

Justices  of  the  Peace:    Appeai.  and  Brrob:     Fujno  Tbansgript: 

DlSMISSAIk 

ConUnental  Building  &  Loan  Ass'n  y.  MlUs,  44  Neb.,  136 713 

Iiandlord  and  Tenant:   Fbaudulent  Representations:   Estoppel. 

Wolfe  V.  Arrott,  109  Pa.  St.,  473, 1  Atl.  Rep.,  333. .  i 707,  708 

Pryor  v.  Foster,  1  N.  Y.  Supp.,  774,  29  N.  B.  Rep.,  123 707.  708 

Barr  v.  Kimball,  43  Neb.,  766 707,  710 

Meyers  v.  Rosenback,  25  N.  Y.  Supp.,  521 708 

Cleres  v.  Willoughby,  7  Hill  ( N.  Y. ) ,  83 708 

Reeves  v.  McComeskey,  32  Atl.  Rep.  (Pa.),  96 70S 

Libel  and  Slander:   Intent. 

Bigelow's  Odgers,  Libel  and  Slander  (Am.  ed.),  6* 344 

3  Sutherland,  Damages,  650,  651 344 

Libel  and  Slander:  Position  in  Societt. 

8  Sutherland,  Damages,  653 345 

Libel  and  Slander:   Words  Actionable  Per  Se. 

Hendrickson  v.  Sullivan,  28  Neb.,  329 344 

Barr  v.  Blrkner,  44  Neb.,  197 344 

Herzog  v.  Campbell,  47  Neb.,  370 344 

Licenses:   Bt  Implication. 

Cooley,  Torts,  page  303 776 

Licenses:    Damages:    Personal  Injury. 

Manning  v.  Chesapeake  &  O.  R.  Co.,  16  L.  R.  A.  (W.  Va.)',  271. .   775 
Sweeney  v.  Old  Colony  ft  N.  R.  Co.,  10  Allen  (Mass.),  368,  87 

Am.  Dec.,  664 776 

Diebold  v.  Pennsylvania  R.  Co.,  50  N.  J.  Law,  478 775 

Oillis  V.  Pennsylvania  R.  Co.,  59  Pa.  St.,  129,  98  Am.  Dec.,  314. .  776 

Limitation  of  Actions:    Attorney's  Services. 

Buswell,  Limitations  and  Adverse  Possession,  sec.  194 255 

ICalicious  Prosecution:   Advice  of  Counsel. 

Turner  v.  O'Brien,  5  Neb.,*  542,  546 876 

Jonasen  v.  Kennedy,  39  Neb.,  313 877 

Manning  v.  Finn,  23  Neb.,  511 877 

Peterson  v.  Reisdorph,  49  Neb.,  529 877 

Jensen  v.  Halstead,  61  Neb.,  249 8~ 

Johnson  v.  Miller,  29  N.  W.  Rep.  (la.),  743 8'. 

Holliday  V.  Holliday,  55  Pac.  Rep.  (Cal.),  703 81 

Smith  V.  Liverpool  ft  London  ft  Globe  Ins.  Co.,  40  Pac.  Rep. 

(Cal.),  540 87 

ICalicious  Prosecution :    Probable  Cause:    Directing  Verdict. 

Bechel  y.  Pacific  Express  Co.,  65  Neb.,  826,  91  N.  W.  Rep.,  853....  52' 
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Xallcious  Prosecution:     Pbobable  Cause:  Question  fob  Coubt: 

Evidence.  page 

Maynard  v.  Slgman,  65  Neb.,  590,  91  N.  W.  Rep.,  576 793 

Bechel  y.  Pacific  Express  Co.,  65  Neb.,  826,  91  N.  W.  RQp.,  853...  793 
Nehr  V.  Dobbs,  47  Neb.,  863 793 

Kandamoa:    Adequate  Remedy  at  Law. 

State  Y.  Scott,  17  Neb.,  at  page  688 379 

State  Y.  Cornell,  54  Neb.  158 379 

State  V.  Babcock,  22  Neb.,  at  page  47 379 

State  Y.  Merrell,  43  Neb.,  575 379 

State  V.  Kinkaid,  23  Neb.,  641 379 

ICandaxnus:    Definition. 

Commonwealth  of  Kentucky  y.  Dennison,  24  How.  (U.  6.),  66. .  240 
State  Y.  Wenzel,  55  Neb.,  210 240 

Kandaxmis:   When  Not  Pbopeb:   Remedy  at  Law. 

2  Dillon,  Muncipal  Corporations  (4th  ed.),  sec.  831 240 

State  y.  Mayor  and  City  Council  of  Lincoln,  4  Neb.,  260 240 

Horton  v.  SUte,  60  Neb.,  701 240 

State  y.  City  of  Kansas  City,  17  Pac.  Rep.  (Kan.),  185 240 

ICaster  and  Seryant:   Assuming  Risks. 

Eyans  Laundry  Ck).  y.  Crawford,  67  Neb.,  153 293 

Mechanics'  Liens:    Against  Building  Sepabate  fbom  Land. 

Pickens  y.  Plattsmouth  Land  and  Inyestment  Co.,  31  Neb., 

585 212.  216,  219 

Henry  ft  Coatsworth  Co.  y.  Fisherdick,  37  Neb.,  207,  55  N.  W. 

Rep.,  643 217 

Waterman  y.  Stout,  38  Neb.,  396,  56  N.  W.  Rep.,  987 217 

Hoagland  y.  Lowe,  39  Neb.,  397,  58  N.  W.  Rep.,  197 217 

Carpenter  y.  Leonard,  5  Minn.,  119 218 

ICechanics'  Liens:    Against  Building:    Title  of  Pubchaseb:    Rb- 

FLEYIN. 

Waters  y.  Reuber,  16  Neb.,  99 213 

McDaniel  y.  Lipp,  41  Neb.,  713 213,  220,  221 

Mills  y.  Redlck,  1  Neb.,  437 220 

Ellsworth  y.  McDowell,  44  Neb.,  707,  62  N.  W.  Rep.,  1082 220 

IKechanics'  Liens:  "Apfubtenances." 

Canislus  v.  Merrill,  65  111.,  67 271 

Hathaway  y.  Dayis  &  Rankin,  32  Kan.,  at  page  695 271 

Thompson  y.  Smith,  67  N.  H.,  409 • 271 

McDonald  y.  Minneapolis  Lumber  Co.,  28  Minn.,  262 271 

Phelps  ft  Bigelow  Wind  Mill  Co.  y.  Shay,  32  Neb.,  23 272 

United  States  Investment  Co.  y.  Phelps  ft  Bigelow  Wind  Mill 

Co.,  54  Kan.,  144 272 
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Mechanics'  Liens:    Assignment:    Pboof  Uztokb  Genebal  DkeoaXh   Pikn 
13  Bncy.  PI.  &  Pr.,  993,  995 27« 

Mechanics'  Liens:    Leasehold  Interest. 

Zabriskie  v.  Greater  America  Ehcposition,  —  Neb.,  — ,  93  N.  W. 
Rep.,  958 269,  27« 

Mechanics'  Liens:    Mobtoaoes:   Pbiortties:    E^videncb. 

Henry  ft  Coatsworth  Co.  v.  McCurdy,  36  Neb.,  863 86 

Goodwin  y.  Gutiningham,  54  Neb.,  11. • 87 

Chapman  y.  Brewer,  43  Neb.,  890 87 

Henry  ft  Coatsworth  Co.  v.  Fisherdick,  37  Neb.,  207 87 

Mechanics'  Liens:    Statutes:   Constbuction. 

Rogers  y.  Omaha  Hotel  Co.,  4  Neb.,  54 • • 218 

Mechanics'  Liens:   Waives. 

Dowdy.  Dowd,  126  Mich.,  649 277 

Palmer  y.  Uncas  Mining  Co.,  70  Cal.,  614 277 

Ittner  y.  Hughes,  154  Mo.,  55 277 

Rand  y.  Gnibbs,  26  Mo.  App.,  591 277 

Mechanics'  Liens:   When  Pbofeb. 

Wakefield  y.  Latey,  39  Neb.,  285 276 

Horton  y.  Thompson,  3  Tenn.  Ch.,  575 276 

Money  Received:   Contbaots  Exeoutobt:   Rescission. 

Wright  y.  Dickinson,  67  Mich.,  580 69 

Mortgages:    Assignments  of  Coupons:    Pbo  Tanto:    Assionicent 

OF  MOBTGAGE. 

New  England  Locm.  ft  Trust  Co.  y.  Robinson,  56  Neb.,  50,  76 

N.   W.   Rep.,    415 483,489 

Ketchum  y.  Duncan,  96  U.  S.,  659 487 

Farmers'  Loan  ft  Trust  Co.  y.  Iowa  Water  Co..  78  Fed.  Rep.. 
881  488 

Mortgages:    Fobeglosubb:    ''Action  at  Law":    Execution. 

Simmons  Hardware  Co.  y.  Brokaw,  7  Neb.,  405 744 

Mortgages:    Fobeclosube:   Amount  in  Notice  of  Sale. 

Stratton  y.  Reisdorph,  35  Neb.,  314 ; 690 

Cook  y.  Foster,  55  N.  W.  Rep.   (Mich.),  1019 690 

Mortgrages:    EV)bsci/>sube:   Apfbaisal  and  Sale  in  SuBDiyisioNS. 

Smith  Bros.  Loan  ft  Trust  Co.  y.  Weiss,  56  Neb.,  210 104 

Michigan  Mutual  Life  Ins.  Co.  y.  Richter,  58  Neb.,  463 104 

Mortgages:  Fobeclosube:   Apfbaisal:    "Fobthwith." 

Hubbard  y.  Hefnnessey,  2  Neb.   (Unof.),  816.,  90  N.  W.  Rep., 
220  4* 

Mortgages:    Fy)BECLOsuBB:    Apfbaisal:    Intebebt  of  Debtor. 

Hart  y.  Beardsley,  67  Neb.,  145,  93  N.  W.  Rep.,  423 6. 

Mortgages:   Fobeclosube:    Apfbaisal:    Objections  Atteb  Salk. 
PhoBnlx  Mutual  Life  Ins.  Co.  y.  Williams,  3  Neb.  (Unof.),  79, 
90  N.  W.  Rep.,  756 69 


r^ 
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Xortgages:   Fobeci^osure:    Appraisal:    Objections  After  Sale,    page 
Foster  v.  McKinley-LanniDg  Loan  &  Trust  Co.,  3  Neb.  (Unof.), 
65,  90  N.  W.  Rep..  765 597 

Mortgagees:    Fobeclosuiie  :     Appraisal:     Omission. 

Neligh  V.  Keene,  16  Neb..  407 424 

Xortgages:    Foreclosi^rk:     Appraisal:     Vall^. 

Nebraska  Loan  A  Building  Ass'n  v.  Marshall,  51  Neb.,  534....  184 
Cole  V.  WlUard.  62  Neb.,.  839 184 

Xortgages:    Foreclosure:     Attaching  Decree  to  Order  of  Sale. 

Rector  v.  Rotton,  3  Neb..  171 691 

Fried  v.  Stone,  14  Neb.,  398.  402 691 

Jarrett  v.  Hoover,  54  Neb.,  65 691 

Baldwin  v.  Burt,  54  Neb.,  at  page  290 691 

Wagenknecht  v.  Seeley,  55  Neb.,  at  page  770 691 

Nebraska  Loan  A  Trust  Co.  v.  Hamer,  40  Neb.,  267 691 


FoRErix)srRE:     Caveat  Empto:. 
Norton  v.  Nebraska  Loan  ft  Trust  Co.,  35  Neb.,  466,  40  Neb., 
394    561 

Kortgages:     Foreclosure:     Decree:     Signature  of  Judge.. 

Fouts  V.  Mann,  15  Neb.,  172 691 

Scott  V.  Rohman.  43  Neb.,  618 691 


Foreclosure:     Deficiency:     Action  for  After  Con- 
firmation. 

Thompson  v.  West.  59  Neb..  677 49 

Patrick  v.  National  Bank  of  Commerce,  63  Neb.,  200,  88  N.  W. 
Rep.,    183 49 

Foreclosure:     Deficiency:     Set-off    and    Counter- 
claim :    Waste. 
Smith  Y.  Fife,  2  Neb.,  10 848 

ICortgages:    Foreclosure:    Description:    Objection  After  Sale: 
Prejudice. 

Cooper  V.  Foss.,  15  Neb..  515 850,  851 

Fultoto  V.  Ryan,  60  Neb.,  9 851 

ICortgages:    Foreclosure:    For  Part  Due:    Redemption. 

Sta-ndish  v.  Bosberg,  27  Minn.,  175 332 

Dupee  V.  Salt  Lake  Valley  Loan  ft  Trust  Co.,  57  Pac.   Rep. 

(Utah),  845 332 

2  Jones,  Mortgages  (5th  ed.) ,  sec.  1459 332 

]    irtgages:    Foreclosure:    For  Part  Due:    Termination  of  Lien: 
Sputtino  Causes. 

Rains  V.  Mann..  68  111.,  264 332 

Anderson  v.  Anderson,  129  Ind.,  573,  29  N.  E.  Rep.,  35 332 

Escher  y.  Simmons,  54  la.,  269,  6  N.  W.  Rep.,  274 332,  338 
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Fobeclobube:   Fob  Pabt  Dcx:   Tbbmikatiok  or  Liek: 
TiNo  CAxreEB.  pj 

T.  Smith,  7  Mo..  489 331 

.  GlbBon,  20  S.  W.  Rep.  (Tex.).  717 331 

iBon  V.  Opelt,  60  Neb.,  180 .'. 332,  3» 

Etevereaux,  9  Neb.,  109 333 

T.  Holman,  19  Ind.,  30 : 

.Bell.  66  Neb.,  606,  9a  N.  W.  Rep.,  571 ■ 

IT.  Payne,  11  Neb.,  269 

V.  Flinn,  26  Neb..  380 3M 

V.  Dunton,  28  N.  W.  Rep.  (Minn.),  221 338 

V.  Hollywood,  11  N.  W.  Rep.  (Mich.),  209 33g 

iek  County  t.  Deanison,  36  la.,  244 33S 

'.  HIL,  58  Ind.,  176 S3t 

Fobeclobube:    Fbeeiioldgr;    Ownership  of  Pbofcbtt. 

Dwealth  V.  Burcher,  2  Rob.  (Va.),  826 423,  4» 

pon  Littleton,  2726 411 

18  V.  Morris,  8  Mo.  App.,  383 «3 

igB  V.  Hyatt,  54  Neb.,  35 423 

T.  Mllllgan,  42  Kan.,  at  page  400 423 

■A  Loan  &  Trust  Co.  y.  Hamer,  40  Neb.,  281 433 

iple  T.  Hynds,  30  N.  Y.,  470 423 

Saker,  32  la..  302 424 

Fobeclobube;    Ibbeoularittes :    CoiutECTnon. 
d  T.  Lawrence,  34  MIbc.  <N.  T.).  329,  69  N.  T.  Supp.. 
333 

Fobeclobube:   Obdgk  op  Sale:    Seai.. 

1  V.  McKinzle,  35  Neb.,  813 424 

'.  Courtnay,  15  Neb.,  190 424 

.Wood,  63  Neb.,  291,  88  N.  W.  Rep..  528 424 

pBlc  SavlngB  Bank  t.  Maullcli,  60  Neb..  469 424 

FoRECLoatiBE;    Reqemptios:    Repudiation  of  Pabt  of 

r.  Salt  Lake  Valley  Loan  A  Trust  Co.,  67  Pac  Rep. 
),  845 333 

Mechasicb'  LiEiia:   Peioeities:    Contbacts. 

;CoatBwortb  Co.  t.  Halter,  58  Neb.,  686 740^743 

rg.  Co.  V.  Kountze,  30  Neb.,  719 742 

V.  Ball.  30  Neb..  728 748 

ga  V.  Bmslle,  49  Neb.,  485 7'" 

d  Y.  iKJwe,  39  Neb.,  at  page  412 7i 

Stkict  F^bbclobubb:    DiacRBTiojr. 

ton  T.  Birdsall.  38  Neb.,  176,  56  N.  W.  Rep.,  961 r 

T.  Kloke,  36  Neb..  493,  64  N.  W.  Rep.,  834 T 

and  Merchants  State  Bank  v.  Thomburg,  G4  Neb.,  782, 
W.  Rep.,  46 1 
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JCnnicipal  Corporations:  Pebsonal  Injubies:  Negligence:  Dxobeb 

OF  Gabe.  faok 

Village  of  Gulbertson  y.  HoUiday,  50  Neb.,  229 22 

City  of  Crete  V.  Childs,  11  Neb.,  252 23 

Allender  v.  Chicago,  R.  I.  ft  P.  R.  Co.,  37  la.,  264 23 

City  of  Goshen  y.  England,  119  Ind.^  368,  21  N.  B.  Rep.,  977 23 

Citizens'  Street  R.  Co.  y.  Hobbs,  15  Ind.  App.,  610,  43  N.  E.  Rep., 

679 .• 23 

Strudgeon  y.  Village  of  Sand  Beach,  107  Mich.,  496,  65  N.  W. 

Rep.,  616 23 

Louisyille,  N.  A.  ft  C.  R.  Co.  y.  Falyey,  104  Ind.,  409,  8  N.  E. 

Rep.,  389 23 

Kunicipal  Corporations:   Stbeets  DEFEcnvE:  Repaibb. 

City  of  Ldneoln  y.  Calyert,  39  Neb.,  305 21,  23 

Kanldpal  Corporations:    Stbeets:   Paying:    Chabos  on  Abutting 
Pbofebtt. 
Orr  y.  City  of  Omaha,  2  Neb.  (Unof.),  771,  90  N.  W.  Rep.,  301.  .52,  54 

ITegligence:  Conduct  Withoxtt  Deubebation. 

Wharton,  Negligence,  sec.  420  et  seq.  and  notes. 294 

1  Thompson,  Negligence,  sec.  436 294 

Chicago,  B.  ft  Q.  R.  Co.  y.  Tost,  56  Neb.,  at  page  444 295 

Union  P.  R.  Co.  y.  Elliott,  54  Neb.,  299 295 

Wabash  R.  Co.  y.  Skiles,  60  N.  E.  Rep.  (Ohio),  576,  21  Am.  ft 

Eng.  R.  Cases,  n.  &.„  881 296 

Oahagan  y.  Boston  ft  M.  R.  Co.,  50  Atl.  Rep.  (N.  H.),  146,  23 

Am.  ft  Eng.  R.  Cases,  n.  s.,  141 296 

Royskoyek  y.  St  Paul  ft  D.  R.  Co.,  78  N.  W.  Rep.  (Minn.),  872. .  296 
Spayin  y.  Lake  Shore  ft  Bi.  S.  R.  Ck>.,  90  N.  W.  Rep.  (Mich.), 

325  296 

Sours  y.  Great  Northern  R.  Co.,  87  N.  W.  Rep.  (Minn.),  766. ...  296 
Missouri  P.  R.  Ck>.  y.  Hansen,  48  Neb.,  235 297 

KegUgence:   Contbibutobt:   Instbuctions. 

Pemnsylyania  Co.  y.  Kennard  Glass  ft  Paint  Co.,  59  Neb.,  435. . .  428 

Kegligence:    Ck>NTBiBUT0BY:    "Last  Cleab  Chance.'' 

Smith  y.  Norfolk  ft  S.  R.  Co.,  114  N.  Car.,  728,  25  L.  R.  A.,  287. .  298 

Pickett  y.  Wilmington  ft  W.  R.  Co.,  30  L.  R.  A.  (N.  Car.),  257. .  298 

Bogan  y.  Carolina  C.  R.  Go,,  129  N.  Car.,  154,  55  L.  R.  A.,  418. . .  298 

* 

X   tgligonce:    Dsobees. 

Village  of  Culbertson  y.  Holliday,  50  Neb.,  229 328 

Missouri  P.  R.  Co.  y.  Fox,  56  Neb.,  at  page  749 328 

City  of  Friend  y.  Burleigh,  53  Neb.,  at  page  680 328 

Omaha  Street  R.  Co.  y.  Craig.  39  Neb.,  601 328 

S  ogUgence:   Obstino  Fobeman:    Instbuctions. 

Chicago,  St.  P.,  M.  ft  O.  R.  Co.  y.  Lundstrom,  16  Neb.,  264 
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xl  CASES,  ETC.,  CITED  BY  THE  COURT. 

Negligence:    When  Question  of  Law  or  Fact.  paok 

Guthrie  v.  Missouri  P.  R.  Co.,  51  Neb.,  746 759 

Nebraska  Telephone  Ck>.  v.  Jones,  60  Neb.,  396 760 

Elliott,  Roads  and  Streets  (2d  ed.),  sec.  636 760 

New  Trial:    Newlt  Discovebed  Evidence:    Time  of  Afflication. 

Harris  v.  State,  24  Neb.,  803 695 

Weber  v.  Kirkendall,  44  Neb.,  766 696 

Bigler  v.  Baker,  40  Neb.,  325 696 

Nuisance:   Right  to  Abate. 

3  Blackstone's  Commentaries  (Cooley's  4th  ed.)  ,5 285 

Parties:  Process:   Sebyice  of  Summons  in  Anotheb  County. 

Dunn  V.  Haines,  17  Neb.,  560,  23  N.  W.  Rep.,  501 459,  480 

Cobbey  v.  Wright.  23  Neb.,  250,  36  N.  W.  Rep.,  505,  29  Neb.,  at 

page  277,  45  N.  W.  Rep.,  460 459,  480 

Hanna  y.   E}mer8on,  45   Neb.,   at  page  710,   64  N.   W.   Rep., 

229 459,  480 

Miller  v.  Meeker,  54  Neb.,  at  page  453,  74  N.  W.  Rep.,  962 459 

Stewart  y.  Rosengren,  66  Neb.,  445,  92  N.  W.  Rep.,  586 : . . .  459 

Siever  v.  Union  P.  R.  Co.,  —  Neb.,  — ,  93  N.  W.  Rep.,  943 459 

Partition:   Mutual  Accounting. 

Mills  v.  Miller,  3  Neb.,  87 882,  884,  885 

Lynch  v.  Lynch,  18  Neb.,  586 884 

Oliver  y.  Lansing,  50  Neb.,  828 884 

Party  Walls:   Contracts  Implied. 

Lincoln  y.  Burrage,  177  Mass.,  at  page  380... 470 

Irying  y.  TumbuU,  2  Q.  B.  (1900,  Eng.),  129 470 

Party  Walls:    Covenant  fob  Compensation:    Character  of  Con- 
tract:   Personal  or  Running  with  Land. 

Barr  v.  Lamaster,  30  Neb.,  688 94 

Todd  y.  Stokes,  10  Pa.  St.,  155 ; . . .     95 

Hart  y.  Kucher,  5  S.  ft  R.  (Pa.),  1 95 

Ingles  y.  Bringhurst,  1  Dall.  (Pa.),  341 95 

Bloch  y.  Isham,  28  Ind.,  37,  92  Am.  Dec,  301 95,  96,  98,  99 

Gibson  y.  Holden,  115  111.,  at  page  211 95,  96 

Cole  y.  Hughes,  54  N.  Y.,  at  page  447 95,  96 

Dannaker  v.  Riley,  14  Pa.  St,  435 95 

Knight  V.  Beenken,  30  Pa.  St.,  372 95 

Voight  V.  Wallace,  179  Pa.  St,  at  page  525 95 

Conduitt  V.  Ross,  102  Ind.,  166 9 

List  v.  Hombrook,  2  W.  Va.,  340 9 

Parsons  v.  Baltimore  Building  and  Loan  Ass^,  44  W.  Va.,  at 

page  341 91 

Crater  v.  McCormick.  4  Colo.,  196 96 

Roche  y.  Ullman,  104  111.,  18 96 

Behrens  v.  Hoxie,  26  111.  App.,  417 96 
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Party  Walls:    Covenant  fob  Compensation:    Chaeaoteb  of  Con- 
tract:   Pebsonal  or  Running  with  Land,  page 

Huli-ng  Y.  Chester,  19  Mo.  App.,  607 96 

Kenny  y.  Mackenzie,  12  Ont.  App.,  346 96 

Tomblln  v.  Fish,  18  111.  App.,  439 96 

Shiveiick  v.  Gunning  Co.,  58  Neb.,  at  page  33 96 

Weyman'B  Executors  v.  Rlngold,  1  Biadf.  (N.  Y.),  40 96 

Burlock  V.  Peck,  2  Duer  (N.  Y.),  90 96 

Keteltas  v.  Penfold,  4  B.  D.  Smith  (N.  Y.),  122 96 

Brown  V.  McKee,  57  N.  Y.,  684 96 

Sebald  T.  Mulholland,  155  N.  Y.,  at  page  461 96 

Hart  r.  Lyon,  90  N.  Y.,  663 96 

Scott  V.  McMillan,  76  N.  Y.,  141 96 

Duer  V.  Fox,  29  Misc.  (N.  Y.),  81 96 

Weld  V.  Nichols,  17  Pick.  (Mass.),  538 96 

Savage  y.  Mason,  3  Cush.  (Mass.),  500 96 

Maine  y.  Cumston,  98  Mass.,  317 97 

Joy  y.  Boston  Penny  Savings  Bank,  115  Mass.,  60 97 

Jenkins  v.  Spooner,  5  Cush.  (Mass.),  419. 97 

King  y.  Wight,  155  Mass.,  444 97 

Lincoln  v.  Burrage,  177  Mass.,  378 97 

Thompson  v.  Curtis,  28  la.,  229 97 

Piatt  y.  Bggleston,  20  Ohio  St.,  414 98 

Adams  y.  Noble,  120  Mich.,  545 98 

Plllsbury  y.  Morris,  54  Minn.,  492 98 

Kimm  y.  Griffin,  67  Minn.,  25 98,  99 

National  Life  Ins.  Co.  v.  Lee,  75  Minn.,  157,  77  N.  W.  Rep.,  794.'.  99 

Party  Walls:   Damages. 

Cook  V.  Paul,  4  Neb.  (Unof.),  93 467,  468 

Party  Walls:    Iicfobtancb  of  Question. 

Bloch  V.  iBham,  92  Am.  Dec.  (Ind.),  301 94 

Party  Walls:    Openings. 

Vollmer'B  Appeal,  61  Pa.  St,  at  page  128 468 

Vansyckel  v.  Tyron,  6  Phila.,  401 468 

St  John  y.  Sweeney,  59  How.  Pr.  (N.  Y.),  175 468 

Sullivan  v.  Graifort,  35  la.,  531 469 

Dauemhauer  y.  Devine,  51  Tex.,  480 ; 469 

Calmelet  v.  Sichl,  48  Neb.,  505 469 

Payment:    Attorney's  Fees:    Pleading. 

Raymond  Bros.  v.  Green  ft  Co.,  12  Neb.,  at  page  220 502 

tyment:   Note  as. 

Young  y.  Hibbs,  5  Neb.,  at  page  437 273 

Harvey  y.  First  Nat  Bank  of  Omaha,  56  Neb.,  at  page  332 273 

Brigham  y.  Lally,  130  Mass.,  485 274 

Berry  y.  Griffin,  10  Md.,  at  page  31 274 

Howard  y.  Jones,  33  Mo.,  at  page  587 274 
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xlu        CASES,  ETC.,  CITED  BY  THE  COURT. 

Payment:  Note  as.  PAfix 

Johnson  v.  Weed,  9  Johns.  (N.  Y.),  310 274 

Muldon  V.  Whitlock,  1  Cow.  (N.  Y.).  290 274 

Glenn  v.  Smith,  2  G.  &  J.  (Md.),  493 274 

Teamster  v.  Withrow,  12  W.  Va.,  611. 274 

In  re  Hurst,  1  Flippin  (U.  S.  C.  C),  462 274 

Swain  v.  Frazier.  35  N.  J.  Eq.,  326 274 

Payment:    Pleading  and  Evidence. 

Clark  V.  Mullen,  16  Neb.,  481 501 

Culbertson  Irrigating  &  Water  Power  Co.  v.  Cox,  52  Neb.,  684. . .  501 

Ashland  Land  &  Live  Stock  Co.  v.  May,  51  Neb.,  474 501 

Van  Buskirk  v.  Chandler,  18  Neb.,  584 501 

Cady  Y.  South  Omaha  Nat  Bank,  46  Neb.,  756 501 

Payment:  Power  of  Officeb  of  Cobporation  to  Release  Claim. 

Olney  v.  Chadsey,  7  R.  I.  224 275 

Hodge's  Executors  v.  First  Nat.  Bank,  22  Grat.  (Va.),  51 275 

Brouwer  v.  Appleby,  1  Sandf.  (N.  Y.),  158 275 

Payment:    Recovebt  Back. 

Clark  V.  Board  of  Commissioners  of  Saline  County,  9  Neb.,  516. .  857 
Pimental  v.  City  of  San  Francisco,  21  Cal.,  at  page  362 857 

Pleading:    Answer  Deficient:     Directing  Vebdict. 

Hrabak  v.  Village  of  Dodge.  62  Neb.,  591 654 

Hill  v.  Campbell  Commission  Co.,  54  Neb.,  at  page  63 654 

Pleading:    Demurrer:    Waiver. 

Harral  v.  Gray,  10  Neb.,  at  page  188 492 

Dorrin^on  y.  Minnick,  15  Neb.,  at  page  400 492 

Pleading:    Description:    Special  Controls  General. 

Sedgwick  and  Wait,  Trial  of  Title  to  Land  (2d  ed.),  sec.  458 675 

Gano  v.  Aldridge.  27  Ind.,  294 i 675 

Moore  v.  Griffin,  22  Me.,  350 675 

College  Corner  &  R.  G.  R.  Co.  v.  Moss,  92  Ind.,  128 675 

Pleading:    Entitled  in  Another  Court:    Validity. 

Merrill  v.  Wright,  54  Neb.,  at  page  519 206 

Jordan  v.  Brown.  32  N.  W.  Rep.  (la.),  450 207 

Garretson  v.  Hays  Bros.,  29  N.  W.  Rep.  ( la. ) ,  786 207 

Morgan  v.  Small,  33  la.,  118 207 

McMurtry  v.  State.  19  Neb.,  147,  26  N.  W.  Rep.,  915 207 

Livingston  v.  Coe,  4  Neb.,  379 208 

Jansen  &  Co.  v.  Mundt,  20  Neb.,  320,  30  N.  W.  Rep.,  53 2^** 

Pleading:    Inconsistent  Defenses:    Waiver. 

Dunn  y.  Bozarth,  59  Neb.,  244 Bl 

Pleading:   Jurisdiction:   Waiver. 

Baker  v.  Union  Stock  Yards  Nat.  Bank,  63  Neb.,  801,  89  N.  W. 
Rep.,  269 4^ 
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Pleftding:  Right  Based  on  Statute,  page 

4  Bncy.  PI.  A  Pr.,  655 547 

Howser  v.  Melchet,  40  Mich.,  185 547 

King  V.  Felton,  63  Cal..  66 547 

People  V.  Jackson,  24  Cal.,  630 547 

People  V.  Holladay,  25  Cal.,  300 548 

Burrell  v.  Haw,  40  Cal.,  373 548 

Rhoda  V.  Almeda  County,  52  Cal..  350 548 

Columbia  Township  v.  Pipes,  23  N.  B  Rep.  (Ind.),  750 548 

Pirst  Nat  Bank  of  Billings  v.  Custer  County,  17  Pac.  Rep. 

(Mont),  551 549 

Biron  v.  Board  of  Water  Commissioners,  41  Minn.,  519,  43  N.  W. 
Rep.,  484 549 

Pleading:   Waiver:   Evidence  of  Agency. 

Standley  v.  Clay,  Robinson  ft  Co.,  —  Neb.,  — ,  94  N.  W.  Rep., 
140   402 

Principal  and  Agent:    Authority  of  Agent:    Estoppel. 

Osbom  Co.  V.  Jordan,  52  Neb.,  465 590 

Principal  and  Agent:    Disclosure  of  Agency. 

Bickford  v.  First  Nat.  Bank  of  Chicago,  89  Am.  Dec.  (111.),  436. .  59 

'Baldwin  v.  Leonard,  94  Am.  Dec.   (Vt.),  324 59 

York  County  Bank  of  Pennsylvania  v.  Stein,  24  Md.,  447 59 

McClellan  ft  Hillyer  v.  Parker,  27  Mo.,  162 59 

Beymer  v,  Bonsall,  79  Pa.  St.,  298 59 

Principal  and  Agent:   Evidence:    Estoppel. 

Brown  V.  Eno,  48  Neb.,  538 158 

White  Lake  Lumber  Co.  v.  Stone,  19  Neb.,  402 158 

Lingonner  v.  Ambler,  44  Neb.,  316 158 

Principal  and  Agent:   JB'raud  of  Agent. 

Barber  v.  Martin,  67  Neb.,  — ,  93  N.  W.  Rep.,  722 439 

Procees:    Iitfants. 

10  Ency.  PI.  ft  Pr.,  643 902 

Procees:   Jurisdiction:   Recobd,  Not  Decbee,  Detebmines. 

Mickel  v.  Hicks,  19  Kan.,  578 903 

Coan  V.  Clow,  83  Ind.,  417 903 

Gould  V.  Jacobson,  25  N.  W.  Rep.  (Mich.) ,  194 903 

Chicago,  B.  ft  Q.  R.  Co.  v.  Hitchcock  County,  60  Neb.,  722 903 

Isaacs  ft  Ash  v.  Price,  2  Dill.  (U.  S.),  347 904 

Gandy  y.  Jolly,  Swan,  Dew  ft  Hardin,  35  Neb.,  711 904 

]  ^XKsess:    Skbvice  of  Summons:    Time:     Justice  Coubt. 

Leake  v.  GaUogly,  34  Neb.,  857,  52  N.  W.  Rep.,  824 458 

Muller  V.  Plue,  45  Neb.,  701 458 

i  lieting  Title:   B^vidence:   Obdeb  of  Lo web  Coubt:   Collatebal  At- 
tack. 

Roberts  ▼.  Flanagan.  21  Neb.,  503 47 

Bigelow,  Bstoppel  (5th  ed.),  211,  et  aeq ; 47 
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Damages:   Bubukh  or  Faoor.  pagb 

Bogera  T.  Kansas  City  ft  O.  R.  Go.,  62  Neb.,  86,  71  N.  W.  Rep., 

977  BIO,  51i 

Burlington  Jb  K.  R.  R.  Go.  T.  Westorer,  4  Neb.,  268 S12 

Kelsey  y.  Chicago  ft  N.  W.  R.  Co..  45  N.  W.  Rep.  (&  Dak.),  204. .  612 

Grand  Trunk  R.  Co.  T.Richardson,  91  U.  S..  454 612 

Bntcher  T.  Vaca  YaUey  ft  a  L.  R.  Co.,  67  CaL,  618 612 

Replevin:  Demand. 

People's  Furniture  ft  Carpet  Co.  r.  Crosby,  57  Neb.,  282 749 

Bepleyin:  Jubisdictiov:   Oollaterai.  Attack. 

Van  Fleet,  Collateral  Attack,  sec  214 29 

Baplevin:  Jubisdiction,  DETEBMiirATioif  of. 

Werz  T.  Werz,  11  Ho.  App.,  26 30 

Beplevin:   Justices  op  the  Peace:   JusisDicnoir. 

Hill  V.  Wilkinson,  25  Neb.,  103 29 

Replevin:  Pleading:  Afudavit:   Contents. 

Bolln  V.  Ftnes,  61  Neb..  650.  71  N.  W.  Rep.,  293 28 

HIU  V.  Wilkinson,  25  Neb.,  103 28 

Replevin:  Pleading  Ownership:  Amendment. 

Suckstorf  V.  Butterfield,  54  Neb..  757,  74  N.  W.  Rep.,  1076 809 

Hndelson  y.  First  Nat  Bank,  56  Neb.,  247,  76  N.  W.  Rep.,  570. . .  810 

Welch  y.  MiUiken,  57  Neb.,  86,  77  N.  W.  Rep.,  363 810 

Tackaberry  ft  Co.  y.  Gilmore  ft  Rahl,  57  Neb.,  450,  78  N.  W. 
Rep.,   32 810 

Replevin:  Pbopebtt  in  Custodia  Legis:   Cboss-Replevin. 

Yosty.  Schleicher,  62  Neb.,  601 29 

Schars  y.  Bamd,  27  Neb.,  94 30 

Cooley  y.  Dayis,  34  la.,  128 30 

Wood  y.  Orser,  25  N.  Y.,  348 30 

Res  Judicata:  Judgment  in  Rem:   Estoppel. 

Rector  y.  Rotton,  3  Neb.,  171 339 

McHugh  y.  Smiley,  17- Neb.,  620,  20  N.  W.  Rep.,  296 339 

Spiteley  y.  Frost,  15  Fed.  Rep.,  304 339 

South  Omaha  Lumber  Co.  y.  Central  Investment  Co.,  32  Neb., 

529,  49  N.  W.  Rep.,  429 339 

Res  Judicata:  Judgment  Not  Upon  Merits. 

2  Black,  Judgments  (2d  ed.),  sec,  693 684 

Res  Judicata:   Rule  in  Law  and  Equitt. 

2  Black,  Judgments  (2d  ed.),  sees.  517,  518 

Sales :   Defin  moN. 

Williamson  v.  Berry,  8  How.  Pr.  (U.  S.),  544 ? 

Noy's  Maxims,  chap.  42 5 

Shepard's  Touchstone  of  Common  Assurances,  244 * 
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Sales:  Dotniteon.  page 

Commonwealth  y.  Davis,  12  Bush  (Ky.)f  at  page  241 395 

Blgely  V.  Risher  Jb  Wilsotn,  63  Pa.  St.,  at  page  154 395 

Massey  v.  State,  74  Ind.,  368 395 

Schenck  v.  Saunders,  13  Gray  (Mass.)  >  at  page  41 395 

Picard  v.  McCormick,  11  Mich.,  at  page  77 395 

Sales:   Ownebship. 

Bemjamln,  Sales  (Bennett's  ed.),  sees.  1,  6. 394 

Sales:    Wasbanty:    Bbeach:    Damages:    Rescission:    Pleading. 

28  Am.  ft  Eng.  Ency.  Law  (1st  ed.),  827,  note  2 G54 

Warder  v.  Fisher,  48  Wis.,  338 654 

Schouler,  Personal  Property   (3d  ed.),  610,  611 654 

Perley  ▼.  Balch,  23  Pick.  (Mass.),  282,  34  Am.  Dec,  56 654 

Brown  v.  Waters,  7  Neb.,  424 664 

Faulkner  v.  Klamp,  16  Neb.,  at  page  178,  20  N.  W.  Rep.,  220 654 

Symns  v.  Benner,  31  Neb.,  at  page  596,  48  N.  W.  Rep.,  472 654 

Phenlx  Iron  Works  v.  McEvony,  47  Neb.,  at  page  234,  53  Am. 

St.  Rep.,  at  page  531,  66  N.  W.  Rep.,  290 654 

American  Building  and  Loan  Ass'n  y.  Bear,  48  Neb.,  at  page  457, 

67  N.  W.  Rep.,  500 654 

Darner  v.  Daggett,  35  Neb.,  695,  53  N.  W.  Rep.,  608. 654 

Set-off  and  Counter-claim:   Definition. 

Sheibley  y.  Dixon  County,  61  Neb.,  409 848 

Sberiils  and  Constables:   Authority  to  Employ  Guabo:   Liability 

OF  CJOUNTIES. 

Gage  (3ounty  y.  Kyd,  38  Neb.,  164 151,  153 

Street  Bailroads:    Damages. 

U.  P.  Steam  Baking  Co.  y.  Omaha  Street  Railway  Co.,  4  Neb. 
(Unot),  396,  94  N.  W.  Rep.,  533 417,  418 

Sabrog^tion:    Homestead:    Mortgages:    Payment. 

HIU,  Trustees,  144 858 

Bohn  Sash  ft  Door  Co.  y.  Case,  42  Neb.,  281 858 

Blodgett  V.  Hitt,  29  Wis..  169 859.  862 

Betts  y.  Sims,  35  Neb.,  840 859,  860 

Bmmert  y.  Thompson,  52  N.  W.  Rep.  (Minn.),  31 859,  865 

Ayres  y.  Probasco,  14  Kan.,  175 860 

Iieyy  y.  Martin,  48  .Wis.,  198 861 

Payne  y.  Hathaway,  3  Vt.,  212 862 

Jones  y.  Parker,  61  Wis.,  218 863 

Home  Sayings  Bank  y.  Dierstadt,  168  111.,  618,  61  Am.  St.  Rep., 

146 863 

Bishop  y.  O'Connor,  69  111.,  431 863 

Borders  y.  Hodges,  154  111.,  498 863 

Goe  y.  New  Jersey  M.  R.  Ck>.,  31  N.  J.  Eq.,  105 864 

TyireU  V.  Ward,  102  111.,  29 864 
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Sec  591,  Ck>de  of  Civil  Procedure s. 
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Sec.  482,  Code  of  Civil  Procedure 44 

Judgment:   Vacation  Afteb  Tebm. 
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Sec.  665,  General  Statutes,  1873 663 
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Sec.  16,  chap.  80,  Compiled  Statutes  (9874) 879 

Beplevin:  Pbopebtt  Not  Taksk:   Pbactigb. 
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Sec.  179,  revenue  act  of  1879 51 

Taxation:  Remedies  Exclusive. 

County  of  Logan  v.  Camahan,  66  Neb.,  686 61 

Taxation:  Time  of  Ijstino. 
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1.  Contracts:  Bbbach:  Damaobb:  Dktbnse:  Appeal  and  ISbbob.  In 
an  action  to  recoyer  damages  for  an  alleged  breach  of  contract, 
where  the  defense  interposed  Is  a  termination  of  the  agreement, 
according  to  the  terms  and  In  the  manner  provided  for  therein, 
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the  yerdict  of  a  jury  will  not  be  set  adide  unless  it  is  onsup- 
PQrted  by  the  evidence  and  is  clearly  wrong. 

2.  Trial:     Instbuctions:    Pleadings  Copied  into:    Apfkal  Aim  E2rbob. 

In  instructing  Juries,  the  practice  of  copsring  the  pleadings  in 
order  to  state  the  issues  to  be  determined  is  not  to  be  commended. 
It  might  confuse  the  jury,  where  the  issues  are  numerous  and  the 
pleadings  complicated;  but  unless  we  can  fairly  say  that  such 
was  the  result  a  yerdict  will  not  be  set  aside  for  instructing  in 
that  manner. 

3.  Trial:   Instructions:   Estoppel  to  Complain.    One  cannot  complain 

because  an  instruction  is  too  general  in  its  nature,  unless  he  has 
requested  the  court  to  give  one  which  is  more  explicit  and  the 
same  has  been  refused.  Carter  White  Lead  Oo,  v.  JTinlin,  47  Neb., 
409;  Barr  v.  City  of  Omaha,  42  Neb.,  341. 

4.  Trial:    Instructions:    Estoppel  to  Complain.    A  party  cannot  com- 

plain of  an  instruction  for  stating  an  issue  therein  which  w* 
properly  made  by  the  pleadings,  and  which  was  accepted  and 
tried  without  objection  on  his  part 

5.  Contracts:      Breach:      Trial:      Instructions   AppEoyEo.     Instruc- 

tions examined,  and  held  that  they  were  properly  giyen  and 
fairly  submitted  the  case  to  the  Jury. 

6.  Appeal  and  Error:   Assignments:   Evidence.    Assignments  of  error 

on  account  of  receiving  and  rejecting  evidence,  although  too  gen- 
eral to  require  consideration^  examined,  and  held  not  to  contain 
reversible  error. 

7.  Trial:     Misconduct:     Op  Juror:.  Known  , to  Party:,    Disclobube: 

Estoppel  to  Complain.  A  party  having  knowledge  of  facta,  dur^ 
ing  the  trial  of  a  cause,  which  he  claims  constitute  misconduct 
on  the  part  of  a  juror,  must  make  the  same  known  to  the  court 
at  once,  and  have  the  matter  promptly  disposed  of.  This  he 
must  do  as  a  matter  of  good  faith,  and  he  will  not  be  permitted  to 
withhold  such  knowledge  from  the  court  during  the  trial,  allow 
the  case  to  be  submitted  to  a  jury  and  thus  speculate  upon  the 
verdict.  By  such  conduct  he  will  be  held  to  have  waived  his 
right  to  a  new  trial  on  that  ground,  unless  he  satisfy  the  court 
that  the  juror,  as  a  matter  of  fact,  was  prejudiced  against  him 
thereby,  and  could  not  render  a  fair  and  impartial  verdict  in  the 
case. 

Error  from  the  district  court  for  Sarpy  county.    Tried 
below  before  Slabaugh,  J.    Afflrmed. 

F.  T.  Ransom  and  WeoAoer  d  Oilier,  for  plaintiff  in  erro]^ 

H.  G.  Lefler,  John  F.  Stout,  James  W.  Orr  and  B.  P. 
Waggener.  contra. 
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Barnes,  C. 

The  plaintiff  commenced  this  action  in  the  district  court 
for  Sarpy  county,  to  recover  damages  for  a  breach  of  the 
following  contract,  to  wit : 

"This  agreement  made  this  5th  day  of  October,  1892,  by 
and  between  the  Missouri  Pacific  Railway  Company,  party 
of  the  first  part,  and  Joseph  F.  Parkins,  lessee  of  the 
Sprirgfleld  Gravel  Company,  party  of  the  second  part, 
witnesseth : 

"That  the  said  party  of  the  second  part  agrees  to  deliver 
to  the  party  of  the  first  part  in  such  amounts  as  may  be 
designated  from  time  to  time  by  said  party  of  the  first 
part,  fifty  thousand  yards  cubic  measure  of  good,  clean, 
marketable  gravel,  such  as  shall  be  in  the  judgment  of  the 
superintendent  of  the  said  party  of  the  first  part  suitable 
for  ballasting  the  road-bed  of  said  party  of  the  first  part, 
to  be  delivered  on  board  cars  and  measured  on  the  cars 
by  the  party  appointed  by  said  Missouri  Pacific  Railway 
Company  to  receive  the  same,  the  said  gravel  to  be  de- 
livered within  two  j^ears  from  this  date,  but  the  times  and 
amount  of  delivery  of  gravel  within  such  period  to  be 
determined  by  the  party  of  the  first  part  as  it  shall  need 
the  same  frofti  time  to  time.  In  consideration  of  the 
premises,  the  said  party  of  the  first  part  agrees  to  pay  for 
Baid  gravel  forty-five  cents  per  cubic  yard,  delivered  on 
the  cars  as  aforesaid,  during  the  preceding  month. 

"In  witness  whereof  the  parties  hereunto  have  set  thdr 
hands  this  5th  day  of  October,  1892." 

He  alleged  in  his  petition  that  he  delivered  20,000  yards 
of  gravel,  such  as  was  mentioned  in  the  contract,  to  the 
defendant  in  car-load  lots  from  time  to  time,  and  that  in 
the  fall  of  1894  an  agreement  w^as  made  between  them 
that  the  time  for  completion  of  the  contract  should  be 
extended  for  one  year  from  October  5,  1894,  which  would 
fix  the  time  of  its  expiration  on  the  5th  day  of  October, 
1895;  that  he  was  at  all  times  ready  and  willing  to  deliver 
the  balance  of  the  gravel  mentioned  in  the  contract^  to 
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wit,  30,000  cubic  yards  of  the  kind  and  quality  described 
therein,  and  that  the  defendant  had  wrongfuUy  refused 
to  receive  the  same,  to  his  damage  in  the  sum  of  f9,000, 
for  which  he  prayed  judgment  The  answer  of  the  defend- 
ant contained  the  following : 

"Further  answering  this  defendant  says,  that  by  the 
terms  and  conditions  of  said  agreement  so  executed  on  Oc- 
tober 5,  1892,  it  was  agreed  between  the  parties  that  the 
gravel  to  be  delivered  by  the  plaintiff  to  this  defendant 
should  be  good,  clean,  marketable  gravel,  such  as  should 
be,  in  the  judgment  of  the  superintendent  of  this  answer- 
ing defendant,  suitable  for  ballasting  the  road-bed  of  this 
defendant,  and  such  like  gravel  was  to  be  delivered  at  such 
times  and  in  such  amounts  as  should  be  designated  by 
this  defendant  company,  or  its  superintendent;  that  it 
took  certain  quantities  of  gravel  delivered  by  said  plain- 
tiff, and  paid  for  the  same;  that  it  was  impossible  to 
determine,  without  using  the  same,  whether  the  gravel 
furnished  by  the  plaintiff  was  suitable  for  ballasting  the 
road-bed  of  the  defendant  company,  and  for  that  purpose 
a  portion  of  such  gravel  was  received,  used  and  paid  for, 
to  the  extent  taken ;  that  after  using  the  same  it  became 
evident,  and  it  was  the  judgment  and  opinion  of  the  super- 
intendent of  this  defendant  company,  thait  the  gravel 
furnished  by  the  plaintiff  was  not  suitable  for  ballasting 
defendant's  road-bed,  and  was  not  in  accordance  with  the 
contract  made  between  the  parties,  and  said  plaintiff  was 
notified  that  the  gravel  furnished  by  him  was  not,  in  the 
judgment  of  defendant's  superintendent,  suitable  for  bal- 
lasting the  road-bed  of  this  defendant,  and  that  no  more 
of  such  gravel  would  be  taken  or  used  for  such  purpose. 
And  the  gravel  so  furnished  by  said  plaintiff  was,  as  a 
matter  of  fact,,  unfit  and  unsuitable  for  the  purpose  for 
which  the  same  was  contracted  to  be  purchased,  and  said 
plaintiff  was  so  informed,  and  the  contract  was  termi- 
nated ;  that  under  the  terms  and  conditions  of  said  agree- 
ment the  superintendent  of  defendant's  company  waB 
made  the  sole  judge  as  to  the  gravel  being  fit  and  suitable 
for  the  purpose  of  ballasting  defendant's  road-bed/' 
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The  plaintiff  for  his  reply  denied  the  foregoing  allega- 
tions of  the  answer,  and  alleged  that  the  defendant  re- 
ceived 21,816  yards  of  gravel,  and  used  the  same  for 
ballasting  its  said  road-bed,  and  made  no  complaint  in 
regard  to  the  same  during  the  three  years  following 
October  5,  1892.  Denied  that  it  was  the  judgment  and 
opinion  of  the  superintendent  of  the  defendant  that  the 
gravel  furnished  by  the  plaintiff  was  not  suitable  for 
ballasting  defendant's  road-bed,  and  was  not  in  accord- 
ance with  the  contract  made  between  the  parties,  and 
denied  that  plaintiff  was  notified  that  the  gravel  furnished 
by  him  was  not,  in  the  judgment  of  the  defendant's 
superintendent,  suitable  for  ballasting  the  road-bed  of 
this  defendant;  and  that  no  more  of  such  gravel  would, 
be  taken  for  that  purpose;  denied  that  the  gravel  so 
furnished  by  the<iaid  plaintiff  was  unfit  and  unsuitable 
for  the  purpose  for  which  the  same  was  contracted  to  be 
purchased,  and  alleged  that  it  was  suitable  in  the  judg- 
ment of  the  superintendent  of  the  defendant  for  ballasting 
defendant's  road-bed;  was  the  kind  of  gravel  contracted 
for  by  said  agreement  Denied  each  and  every  allega- 
tion in  the  second  paragraph  of  the  answer  not  admitted 
to  be  true,  and  alleged  that  the  defendant  received  the 
said  21,816  cubic  yards  of  gravel  as  stated  in  the  petition, 
and  used  the  same  for  the  purpose  for  which  it  was 
delivered,  viz.,  for  ballasting  defendant's  road-bed;  and 
that  after  the  time  for  the  delivery  of  the  balance  of  the 
said  gravel  had  expired,  the  defendant  acting  without 
reason,  and  arbitrarily  in  the  premises,  refused  to  receive 
the  balance  of  the  gravel  contracted  for  by  said  agreement 
for  the  purpose  of  avoiding  and  escaping  its  liability  under 
said  contract 

Upon  these  issues  the  cause  was  tried  to  a  jury,  and  a 
verdict  was  returned  in  favor  of  the  defendant  A  motion 
for  a  new  trial  was  overruled ;  judgment  was  rendered  on 
ihe  verdict,  and  the  plaintiff  prosecntes  error  to  this 
court 

L  The  plaintiffB  first  contention  Jfl|  that  the 
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is  not  sustained  by  siiflScient  evidence;  is  contrary  to  the 
evidence  and  is  clearly  wrong.  A  careful  reading  of  the 
bill  of  exceptions  discloses  that  after  the  contract  was 
entered  into  on  the  5th  of  October,  1892,  about  2,000 
yards  of  gravel  were  delivered  before  plaintiff  ceased  work 
for  the  winter  in  the  gravel  pit  This  gravel  was  used, 
not  for  ballasting  purposes,  but  as  a  top  dressing  upon 
a  portion  of  the  road  that  had  been  ballasted  with  stone. 
During  the  summer  of  1893,  about  1^,000  yards  of  gravel 
were  delivered  to  the  defendant,  a  portion  of  which  was 
used  for  ballast  on  certain  parts  of  its  road-bed.  It  is 
shown  beyond  question  that  the  14,000  yards  thus  fur- 
nished by  the  plaintiff,  and  accepted  by  the  defendant, 
came  from  the  Springfield  gravel  pit,  which  had  been 
inspected  by  the  superintendent  and  road  master  of  the 
defendant  company,  and  was  the  gravyl  both  parties  ha<l 
in  contemplation  at  the  time  the  contract  was  entered 
into.  It  conclusively  appears  that  in  189 i,  the  plaintiff 
leased  the  old  abandoned  Union  Pacific  gravel  pit,  which 
was  some  distance  from  the  Springfield  pit,  of  one  Birk- 
hauser,  under  an  arrangement  by  which  the  gravel,  if 
taken  from  that  pit,  would  cost  him  only  about  one  cent 
a  cubic  yard,  whereas  the  gravel  taken  from  the  Spring- 
field pit,  which  was  the  one  in  contemplation  at  the  time 
the  contract  was  entered  into,  would  cost  him  twentv- 
five  cents  per  cubic  yard.  In  addition  to  this  it  cost  about 
fifteen  cents  per  cubic  yard  to  load  the  same  ujwn  the 
cars.  After  having  leased  the  Union  Pacific  pit  the  plain- 
tiff furnished  to  the  defendant,  without  its  knowledge  or 
consent,  about  6.000  yards  of  gravel  tlierefrom,  instead  of 
from  the  Springfield  pit,  and  this  fact  might  have  had 
something  to  do  with  the  question  of  the  quality  of  the 
gravel  furnished.  It  appears  from  the  evidence  of  the 
superintendent  of  the  defendant  comx>any,  its  road  master 
and  the  engineer,  that  it  had  been  experimenting  with  this 
gravel  to  ascertain  whether  or  not  it  was  suitable  for 
ballast,  and  it  was  determined,  as  soon  as  practicable, 
which  was  in  the  spring  of  1895,  that  it  would  not  answer 
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for  that  purpose  at  all.  It  appears  that  the  gravel  in 
question  was  round  and  smooth  like  beans;  that  it  would 
not  hold  together,  and  would  not  hold  the  ties  in  place; 
that  a  person  walking  on  it  would  sink  into  it  the  same 
as  though  he  were  walking  on  dry  beans;  that  it  Avorked 
out  from  under  the  ties,  causing  low  joints,  and  it  was 
impossible  while  using  it  to  keep  the  track  in  line.  It 
was  shown  that  at  one  place  where  they  had  been  experi- 
menting with  this  gravel,  and  using  it  for  ballast,  an 
accident  had  occurred  on  account  of  its  poor  quality; 
that  as  soon  as  it  was  ascertained  that  the  gravel  was 
unsuitable^  in  the  judgment  of  the  supcrinlendent,  for 
ballasting  purposes,  notice  was  given  to  the  plaintiff  of 
that  fact  and  the  contract  was  thus  terminated.  This 
evidence  is  undisputed,  and  the  fact  of  the  unsuitableness 
of  the  gravel  in  question  was  shown  by  a  large  number  of 
expert  witnesses,  men  who  had  been  engaged  in  railroading 
for  many  years  with  this  company  and  with  the  Union 
Pacific  Railway  Company,  and  there  was  considerable  evi- 
dence that  wherever  this  gravel  had  been  used  upon  the 
line  of  the  Union  Pacific  it  had  to  be  removed  and 
replaced  by  other  ballast,  because  it  was  worthless  for 
that  purpose.  The  testimony  was  overwhelming  that  the 
gravel  was,  as' a  matter  of  fact,  unsuitable  for  ballast; 
and  this  evidence  was  offered  to  rebut  the  claim  made  by 
the  plaintiff  that  the  defendant's  superintendent  had 
acted  unreasonably  and  arbitrarily  in  arriving  at  his 
judgment  as  to  the  unsuitableness  of  the  gravel  for  bal- 
lasting purposes.  No  evidence  was  introduced  or  offered 
by  the  plaintiff  to  show  that  the  gravel  was  suitable  for 
the  purpose  for  which  it  was  purchased,  and  the  plaintiff 
admiitted  in  his  testimony  that  he  had  many  conversations 
with  the  defendant's  superintendent,  in  which  they  dis- 
cussed the  question,  and  remedies  were  suggested  between 
them,  and  different  modes  of  treating  it  with  other  ma- 
terial so  as  to  render  it  suitable  were  discussed. 

It  further  appears  from  the  evidence  that  the  plaintiff 
has  since  furnished  gravel  to  the  defendant,  but  not  for 
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ballasting;  that  defendant  has  never  accepted  or  received 
any  gravel  on  the  contract  in  question,  for  that  porpose, 
since  it  notified  the  plaintiff  that  the  gravel  was  unsuit- 
able for  ballast  ip  the  judgment  of  its  superintend^it,  and 
that  it  would  not  take  any  more  of  it  under  the  contract. 
It  thus  appears  that  there  was  sufficient  evidence  to  sus- 
tain the  verdict^  and  in  passing  we  might  well  remark  that 
it  seems  to  us  tlmt  the  preponderance  of  the  evidence 
was  with  the  defendant 

2.  It  is  contended  that  the  court  erred  in  giving  para- 
graph No.  2  of  its  charge  to  the  jury.  It  appears  that 
the  court  in  instructing  the  jury  in  this  case,  in  order  to 
state  the  issues  for  them  to  determine,  copied  the  plead- 
ings, and  in  his  second  instruction,  calling  attention 
thereto,  told  the  jury  that  the  plaintiff  was  required  to 
establish  the  material  allegations  of  his  i)etition  by  a 
preponderance  of  the  evidence,  and  that  the  defendant 
was  required  to  establish  the  material  allegations  set 
forth  in  his  answer,  which  were  denied  by  the  reply,  by  a 
preponderance  of  the  evidence.  While  this  mann»  of 
instructing  a  jury  ought  not  to  be  commended,  yet  under 
the  circumstances  in  this  case,  we  are  unable  to  say  that 
it  was  prejudicial  to  either  the  plaintiff  or  the  defendant 
Plaintiff  cites  no  authority  in  his  brief  to  sustain  his  con- 
tention, and  we  hold  that  the  giving  of  this  instruction 
was  not  reversible  error. 

3.  The  giving  of  instruction  No.  3  is  complained  of, 
because  it  is  claimed  that  the  court  did  not  properly  de-  . 
fine  what  was  meant  by  a  preponderance  of  the  evidence. 
The  instruction  is  as  follows : 

"Bv  a  preponderance  of  the  evidence  is  meant  greater 
weight  of  the  evidence  as  viewed  by  you  after  a  carefol 
consideration  of  all  of  the  evidence  introduced  in  the 

case.'* 

This  instruction  is  correct  so  far  as  it  goes.  It  is  not 
as  full  and  explicit  as  it  might  have  been,  but  the  plain- 
tiff's remedy  was  to  tender  such  an  instruction  as  he 
deemed  proper.    Where  an  instruction  is  not  sufficientlj 
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explicit  an  objection  to  it  will  not  be  regarded  unless  the 
matter  is  brought  to  the  attention  of  the  trial  court  by  a 
request  for  one  that  is  satisfactory.  Where  it  is  claimed 
that  instructions  given  to  a  jury  were  too  general,  and 
where  a  more  explicit  charge  was  not  requested,  the  ob- 
jection cannot  be  entertained.  The  Burlington  &  M.  R* 
R.  Go.  V.  BchluntZy  14  Neb.,  421;  The  Republican  T.  R. 
Co.  V.  Fellers,  16  Neb.,  169 ;  The  Republican  V.  R.  Co.  v. 
Fink,  18  Neb.,  89 ;  The  Sioux  City,  etc.,  R.  Co.  v.  Brown,  13 
Neb.,  317;  CaHer  White  Lead  Co.  v.  Kinlin,  47  Neb.,  409. 

In  the  case  of  Barr  v.  City  of  Onvaha,  42  Neb.,  341,  it 
was  held  that  to  make  available  an  error  in  the  giving  of 
an  instruction,' that  does  not  fully  state  the  issues  in  the 
case,  the  parties  complaining  must  properly  request  a 
full  and  complete  instruction  upon  the  point. 

4.  Plaintiff  complains  of  the  giving  of  instruction  No. 
5,  and  alleges  that  the  court  erred  in  injecting  therein  the 
issue  as  to  whether  or  not,  as  a  matter  of  fact,  the  gravel 
in  question  was  suitable  for  ballast;  and  that  the  sole 
issue  in  the  case  was  its  suitableness  in  the  judgment  of 
the  defendant's  superintendent.  A  careful  examination 
of  this  instruction  shows  us  that  no  such  issue  was  in- 
jected  into  the  case.  It  closes  as  follows:  "Such  as  in 
the  judgment  of  the  superintendent  would  be  fit  for  bal- 
lasting defendant's  road-bed."  But  even  if  the  court  had 
injected  this  issue  of  fact  into  the  case  by  this  instruction, 
it  would  not  have  been  erroneous,  because  that  issue  was 
tendered  by  defendant's  answer,  and  was  accepted  by  the 
plaintiff's  reply,  apd  was  tried  without  objection.  That 
matter  was  put  directly  .  in  issue,  and  evidence  was 
received  on  that  question  for  the  purpose  of  determining 
whether  or  not  defendant's  superintendent  acted  in  an 
arbitrary,  unreasonable  and  unjustifiable  manner  in 
finding  thai  the  gravel  was  not  suitable  for  ballast. 

5.  Plaintiff  complains  of  the  giving  of  instruction  No. 
9,  which  is  as  follows:  "You  are  the  sole  judges  of  the 
credibility  of  the  witnesses,  and  of  the  weight  to  be 
gpLven  to  their  testimony."    This  instruction  is  discussed 
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by  the  plaintiff  in  connection  with  instruction  No.  3, 
which  we  have  heretofore  commented  on.  We  are  unable 
to  see  how  instruction  No.  3  in  any  manner  affects  the 
giving  of  instruction  No.  9.  This  instruction  is  correct, 
BM  an  abstract  proposition  of  law,  and  was  properly  given. 
It  is  sufficient  to  say  that  the  instructions  taken  together, 
whUe  not  as  artistically  drawn  as  they  might  have  been, 
fairly  presented  the  case  to  the  jury,  and  we  are  unable  to 
say  that  there  was  reversible  error  in  this  case  in  giving 
or  refusing  instructions. 

6.  Plaintiff  alleges  that  the  court  erred  in  receiving  and 
rejecting  certain  evidence.  These  assignments  of  error 
are  too  general,  and  under  our  rules  we  are  not  required 
to  consider  them.  We  have  carefully  examined  the  bill 
of  exceptions  and  the  record,  however,  and  are  unable  to 
say  that  there  was  any  prejudicial  error  in  this  resi)ect 

T.  The  plaintiff   contends   that   the  judgment   of   the 
lower  court  should  be  reversed  and  a  new  trial  granted  on 
account  of  the  alleged  misconduct  of  one  of  the  jurors. 
It  is  claimed  that  the  juror  Smith  rode  with  the  defend- 
ant's   superintendent  from    Papillion   to   Omaha   in   his 
special  car  at  the  invitation   of   the   attorneys    for   the 
defendant,  and  was  entertained  with  refreshments  on  the 
way ;  and  it  is  alleged  that  such  action  was  improper  and 
was  prejudicial  to  the  plaintiff.     This  matter  was  sub- 
mitted to  the  court  upon  affidavits  filed  by  both  parties 
with  the  motion  for  a  new  trial,  and  the  facts  in  relation 
thereto  were  determined  by  him  upon  the  hearing  of  such 
motion.    We  are  unable  to  say  that  the  court  erred  in  his 
judgment  and  finding  in  relation  to  that  matter.     It  ap- 
pears that  the  trial  commenced  on  the  4th  day  of  October 
at  Papillion,  Sarpy  county,  and  continued  until  the  even- 
ing of  the  5th,  when  court  adjourned  until  the  following 
Monday  morning,  or  the  morning  of  the  8th  of  October. 
It  appears  from  the  affidavits  and  the  evidence  that  the 
attorneys  for  the  plaintiff,  the  juror  and  witnesses,  to- 
gether with  the  court  and  the  reporter,  were  all  anxious 
to  get  to  Omaha  as  soon  as  possible;  that  it  was  at  first 
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supposed  that  there  would  be  no  train  on  the  Union 
Pacific  road  which  would  stop  at  Papillion  until  some- 
time late  in  the  night-    The  defendant's  superintendent, 
who  was  a  witness  in  the  case,  had  a  car  upon  the  track 
which  was  used  by  him  for  his  office  and  his  place  of 
abode  during  the  trial;  that  upon  the  adjournment  of 
court  inquiry  was  mad^  of  him  to  ascertain  if  he  was 
going  to  take  his  car  to  Omaha,  and  he  replied  that  he 
was.    Mr.  Ransom,  one  of  plaintiff's  attorneys,  was  very 
ill  at  the  time,  and  was  unable  to  sit  up,  and  a  request 
was  made  of  the  superintendent  to  allow  him,  and  such 
other  persons  as  desired  to  go  to  Omaha,  to  ride  in  his 
car  to  that  place.    He  replied  that  he  was  perfectly  will- 
ing to  take  as  many  as  he  could  accommodate;  that  upon 
such  invitation  the  counsel  for  the  plaintiff,  counsel  for 
thie  defendant  and  the  juror  Smith,    took    passage    to 
Omaha  in  the  superintendent's  car.     The  court  and  his 
reporter  also  intended  to  go  to  Omaha  in  that  manner, 
but  while  they  were  waiting  to  hitch  an  engine  onto  the 
CBJP,   a  special  freight  train  came  along  on  the  Union 
Pacific  road  which  was  stopped  for  an  instant  so  that  the 
court  and  his  reporter,  who  were  at  the  station,  took 
pa£(sage  thereon;  that  while  on  the  way  to  Omaha  sup- 
per was  served  in  the  c^r ;  that  all  of  the  persons  therein 
partook  of  the  same,  except  Mr.  Ransom,  who  was  too 
ill  to  eat  anything.    It  was  made  to  clearly  appear  that 
no  one  conversed  with  Smith  in  relation  to  the  case,  and 
that  nothing  was  said  about  it  from  the  time  they  entered 
the  car  until  Smith  left  them  in  the  suburbs  of  Omaha. 
These  facts  were  known  to  the  plaintiff's  counsel  from  the 
time  they  occurred  until  the  close  of  the  trial,  and  yet  no 
objection  was  made  by  them  in  regard  to  the  matter.    It 
was  never  brought  to  the  attention  of  the  court  in  any 
way  until  after  the  verdict,  when  it  was  first  mentioned  in 
the  motion  for  a  new  trial.     Counsel  for  the  plaintiff, 
with  full  knowledge  of  all  the  facts,  were  content  to  retain 
Smith  as  a  juror  in  the  case  and  speculate  upon  his 
verdict.  *If  they  believed  that  the  transaction  complained 
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of  was  prejudicial  to  the  interests  of  their  client  they 
should  have  called  the  matter  to  the  attention  of  the  court 
at  their  first  opportunity  after  its  occurrence.  Such 
action  could  then  have  been  taken  by  the  court  as  would 
have  protected  the  intere^s  of  both  parties  to  the  suit 
To  remain  silent  was  a  breach  of  good  faith  qn  the  part 
of  counsel  for  the  plaintiff,  and  after  the  coming  in  of 
the  verdict  they  should  not  be  permitted  to  complain  of 
the  result.  When  this  matter  was  brought  to  the  atten- 
tion of  the  court  by  the  motion  for  a  new  trial  on  the  11th 
of  October,  it  was  too  late  for  plaintiff  to  avail  him- 
self of  the  objection,  unless  he  could  show  by  competent 
evidence,  as  a  matter  of  fact,  that  the  juror  had  become 
actually  prejudiced  in  favor  of  the  defendant;  or  that  his 
mind  was  in  such  a  condition  that  he  was  unable  to 
render  an  impartial  verdict  in  the  case.  No  such  showing 
was  made.  So  far  as  appears  from  the  record  Smith  was 
a  competent  juror,  notwithstanding  what  may  have  oc- 
curred during  the  trial.  The  plaintiff  by  his  conduct 
waived  any  objection  to  the  transaction  complained  of, 
and  the  court  did  not  err  in  overruling  the  motion  for  a 
new  trial  on  that  ground. 

It  is  apparent  from  the  record  in  this  case  that  it  was 
fairly  tried,  and  the  jury  having  determined  the  questions 
of  fact  and  rendered  their  verdict  thereon,  it  should  be 
allowed  to  stand.  We  therefore  recommend  that  the 
judgment  of  the  district  court  be  affirmed. 

Pound  and  Oldham^  OC,  concur. 

Afsibmbd. 
Opinion  on  rehearing  follows. 
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Joseph  P.  Parkins  v.  The  Missouri  Pacific  Railway 

Company. 

Fujed  September  17,  1903.    No.  12,431. 
Commissioner's  opinion'.    Department  No.  1. 

1.  Trial:    Instructions:    Pleadings  Copied  into:    Appeal  and  Error. 

An  abstract  of  pleadings,  with  a  statement  that  it  was  incumbent 
on  plaintiff  to  prove  all  his  material  allegations  which  were  de- 
nied, is  not  prejudicial  where  the  court  by  another  instruction 
told  the  Jury,  preceding  the  statement  by  "that  is,"  precisely  what 
the  points  in  controversy  were. 

2.  Contracts:    Breach:    Damages:    E^vroENCE  Required.     In  an  action 

to  recover  damages  against  a  railroad  company  for  refusing  to 
carry  out  a  ft>ntract  to  purchase  gravel  which  was  to  be  called 
for  when  wanted  and  to  be  in  the  Judgment  of  the  defendant's 
superintendent  suitable  for  ballasting  the  road,  where  the  making 
of  any  objection  for  unsuitability  is  denied,  it  is  asking  too  much 
to  require  plaintiff  both  to  prove  an  offer  of  gravel  to  which  no 
objection  on  that  ground  was  made  during  the  life  of  the  con- 
tract and  also  that  the  gravel  was  suitable. 

8.  Trial:  Instructions:  Error  in  One  Not  Cured  bt  Another:  Ap- 
peal AND  Error.  The  fact  that  another  Instruction  of  different 
purport  was  given  does  not  do  away  with  the  error  of  one  which 
absolutely  requires  unnecessary  proof  to  enable  plaintiff  to  re- 
cover. 

Rehearing  of  case  reported  ante,  page  1. 

Error  from  the  district  court  for  Sarpy  county.  Tried 
below  before  Slabaugh,  J.    Judgment  below  reversed. 

P.  T.  Ransom  and  Weaver  &  Oilier,  for  plaintiff  in  error. 

Joh/n  F.  Stovi,  James  W.  Orr  and  B.  P.  Waggener, 
contra. 

Hastings,  0. 

This  case  appears  ante,  page  1,  and  in  93  N.  W.  Rep., 
197.  Seven  grounds  for  rehearing  are  set  up  in  the 
motion.  1st.  That  the  opinion  proceeds  on  the  ground 
that  the  contract  was  to    furnish    suitable  ballasting, 
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whereas  it  was  merely  to  furnish  such  as  should  be  suit- 
able in  the  judgment  of  the  defendant's  superintendent. 
2d.  That  the  opinion  is  wrong  in  merely  condemning  the 
copying  of  the  pleadings  by  way  of  statement  of  the  issues 
and  that  it  should  have  reversed  the  case  because  of  it 
3d.  Because  the  opinion  finds  that  it  would  not  have  been 
error  to  submit  to  the  jury  an  issue  made  without  objec- 
tion in  both  pleadings  and  proof,  namely,  whether  or  not 
the  gravel  Avas  suitable.  4th.  The  saying  that  the  assign- 
ments of  error  in  the  admission  and  rejection  of  testimony, 
13  to  61  in  the  petition  in  error,  are  not  specific  enough,  is 
wrong  nothwithstanding  the  opinion  says  they  were  ex- 
amined, and  we  are  not  now  asked  to  re-examine  them. 
5th.  That  the  review  of  the  evidence  cofitained  in  the 
opinion  mistakes  the  real  issue,  substantially  a  reiteration 
of  the  first  ground.  6th.  That  the  opinion  is  wrong  in 
finding  no  prejudicial  error  in  leaving  to  the  jury  the 
determination  as  to  what  the  material  allegations  of  the 
petition  are.  7th.  That  tl\e  opinion  is  wrong  in  finding 
no  prejudicial  error  in  paragraph  five  of  the  trial  court's 
instructions. 

So  far  as  the  first  point  is  concerned  the  trial  court  did 
not  overlook  the  main  issue.  The  former  opinion  says 
the  issue  as  to  the  suitableness  of  the  gravel  was  not  sub- 
mitted, but  there  would  have  been  no  error  in  submitting 
it  for  it  was  made  in  the  pleading  and  evidence  intro- 
duced as  to  it  Defendant  had  pleaded  a  rejection  of  the 
gravel  as  unsuitable  and  alleged  that  it  was  so  and  thi^ 
had  been  denied  in  the  reply.  The  contract  on  which 
the  plaintiff  was  suing  was  to  supply  gravel  suitable  in 
the  judgment  of  defendant's  superintendent  for  ballast  on 
defendant's  road.  The  court,  by  its  instruction  two,  told 
the  jury  that  the  burden  of  proof  is  upon  the  plaintiff  to 
establish  by  a  preponderance  of  the  evidence  all  of  the  ma- 
terial allegations  in  his  ]3etition  which  are  denied  by  the 
defendant's  answer;  that  a  like  burden  was  upon  the 
defendant  as  to  all  the  material  alleirations  of  new  matter 
in  the  answer  which  were  denied ;  "that  is,"  the  court  goes 
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on,  "the  plaintiff  must  prove  his  readiness  and  willing- 
ness to  furnish  to  the  defendant  under  the  terms  of  the 
contract  the  remainder  of  the  50,000  cubic  yards  of  gravel 
not  delivered.  2d.  That  the  same  was  suitable  for  bal- 
lasting purposes  in  the  judgment  of  defendant's  sui>er- 
intendent.  3d.  The  defendant  must  prove  that  he  ob- 
jected and  refused  to  take  the  gravel  as  and  for  the  reason 
he  alleges  and  so  notified  the  plaintiff  prior  to  October  6, 
1895.'' 

It  is  conceded  that  the  time  for  the  performance  of  this 
contract  was  extended  to  October  5,  1895,  by  mutual 
agreement  The  defense  to  plaintiff's  claim  for  loss  of 
profits  in  furnishing  this  gravel  to  the  defendant  is  that 
the  gravel  was  not  suitable  for  ballasting  purposes  in  the 
judgment  of  the  defendant's  superintendent,  and  that 
plaintiff  was  so  notified  and  that  in  fact  it  was  not  suit- 
able. The  trial  court  gave  an  extensive  recital  of  the 
allegations  of  the  petition,  answer  and  reply,  many  of 
which  are  totally  immaterial,  but  he  summed  up  the 
whole  in  this  instruction  two  so  as  to  present  distinctly 
and  plainly  to  the  jury  the  precise  issue  which  the  plain- 
tiff says  was  overlooked.  Doubtless  it  is  error  to  tell  a 
jury  that  a  party  must  prove  all  his  material  allegations 
without  also  informing  the  jury  what  those  allegations 
are.  In  this  case  it  seems  to  have  been  done,  however, 
with  a  brevity  and  plainness  to  which  counsel  did  not 
suggest  any  improvement  and  would  perhaps  have  diffi- 
culty in  doing  so  now.  It  seems  to  us  that  the  statement 
of  the  single  issue  in  this  case  is  so  clearly  and  concisely 
made  here  that  it  is  not  possible  that  the  extended  recital 
of  the  pleadings  can  have  done  any  serious  harm.  The 
second  ground  for  rehearing  should  be*  overruled. 

The  third  point,  that  the  issue  of  whether  or  not  the 
gravel  was  suitable,  was  submitted  to  the  jury,  will  be 
confiidered  in  connection  with  the  seventh  one,  the  objec- 
tion to  instruction  five. 

^With  regard  to  the  fourth  point,  counsel  complain  that 
tbe  opinion  remarks  that  their  allegations  of  error  in  the 
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iidmittiiig  and  the  refusing  of  testimony,  are  not  snffl- 
ciently  specific.  These  allegations  are  that  the  court 
erred  in  permitting,  or  in  refusing  to  allow  the  reading  of 
answers  to  interrogatories  specified  by  number  in  deposi- 
tions and  in  permitting  or  rejecting  answers  to  questions 
specifically  numbered  in  the  bill  of  exceptions,  and  stiil 
further  identified  by  the  page  on  which  they  occur.  We 
do  not  ourselves  perceive  why  these  allegations  are  not 
specific  enough  if  they  in  fact  correspond  with  the  number- 
ing in  the  transcript  We  have  not  taken  the  trouble  to 
inquire  whether  they  do  or  not.  The  court  at  the  former 
hearing  considered  them  and  there  is  no  complaint  now 
that  they  were  not  correctly  determined  at  the  former 
hearing. 

The  complaint  that  the  review  of  the  evidence  is  solely 
with  reference  to  a  false  issue,  namely,  the  actual  suita- 
bility of  the  gravel  for  ballasting  purposes,  seems  to  rest 
upon  the  fact  that  counsel  now  at  least  rest  their  case  upon 
a  claim  that  no  objection  to  the  gravel  was  made  during 
the  life  of  the  contract.  It  is  true  that  the  former  opinion 
seems  to  assume  that  there  was  a  rejection  for  unsuitabil- 
ity,  and  that  the  real  question  here  is  as  to  whether  op 
not  the  rejection  was  sufficiently  well  founded.  The  com- 
plaint as  to  the  quality  of  this  gravel  was  admittedly 
made  after  the  delivery  of  more  than  20,000  of  the  50,000 
cubic  yards.  The  notice  to  plaintiff  of  any  rejection  of  the 
gravel  as  unsuitable  is  expressly  denied,  but  the  record 
discloses  evidence  at  least  tending  to  show  that  an  objec- 
tion was  made  on  that  specific  ground  before  the  time 
for  accepting  or  rejecting  the  gravel  had  gone  by.  The 
jury,  as  we  have  seen  by  instruction  two,  were  explicitly 
told  that  in  order  to  establish  this  defense,  the  defendant 
must  show  that  the  gravel  was  objected  to  on  this  ground 
before  the  expiration  of  the  contract.  Of  course,  while 
the  contract  was  to  furnish  gravel  suitable  in  the  judg- 
ment of  the  defendant's  superintendent  for  ballastipg 
purposes,  that  judgment  must  have  been  an  honest  one, 
made  with  reference  to  the  quality  or  the  apparent  quality 
of  the  gravel. 
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The  sixth  complaint,  that  the  second  instruction  given 
by'  the  court  on  its  own  motion  left  the  jury  to  ascertain 
fop  themselves  what  are  the  material  allegations  on  either 
side,  does  not  seem  to  us  to  be  well  founded.'  Doubtless 
the  construction  of  the  pleadings  and  the  question  as  to 
what,  in  them,  is  material  and  what  is  not,  is  for  the  court. 
Doubtless  it  would  be  reversible  error  to  tell  the  jury  that 
all  the  material  allegations  of  the  party  must  be  estab- 
lished and  not  inform  the  jury  what  those  material  allega- 
tions are,  but  the  instruction  is  explicit  in  defining  what 
those  material  allegations  are.  It  told  the  jury  with 
great  definiteness  what  was  incumbent  on  each  party  to  be 
proved. 

The  seventh  point,  that  paragraph  five  of  the  court's 
charge  is  erroneous  and  unintelligible,  is  more  serious. 
This  instruction  was  in  the  following  terms : 

"But  if  you  believe  from  the  evidence  that  the  defend- 
ant did  not  prior  to  October  5,  1895,  refuse  to  take  any 
more  gravel  under  the  terms  of  the  contract,  because 
unsuitable,  in  the  judgment  of  its  superintendent,  for  bal- 
lasting purposes  for  its  railway  and  that  the  ballast  fur- 
nished under  said  contract  was  suitable  for  such  purpose 
then  you  should  find  for  the  plaintiff,  provided  you  find 
that  and  only  to  such  an  extent,  not  exceeding  the  amount 
of  gravel  undelivered  under  the  contract,  as  plaintiflf  was 
ready,  willing  and  able  to  deliver  after  the  time  the  de- 
fendant claims  he  refused  to  take  any  more  gravel  and 
before  the  termination  of  such  contract,  to  wit:  October 
4,  1895,  such  as  in  the  judgment  of  the  superintendent 
would  be  fit  for  ballasting  defendant's  road-bed." 

It  told  the  jury  to  find  for  plaintiff  if  there  was  no  re- 
fusal of  gravel  prior  to  October  5,  1895,  on  the  ground  of 
unsuitability,  and  if  in  fact  it  was  suitable  for  ballast. 
The  i^est  of  the  instruction  is  not  quite  clear.  It  seems  to 
have  been  intended  to  tell  the  jury  what  would  be  the 
measure  of  damages  "provided  you  find  that,"  i.  6.,  the  lack 
of  any  refusal  during  the  life  of  the  contract  and  the 
suitableness  of  the  gravel.  It  seems  to  have  been  wrong 
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in  that  it   limited   plaintiff's    recovery    to    the    amount 
within  the  terns  of  the  contract  which  he  was  ready  to 
furnish  instead  of  a  recovery  only  on  condition  of  readi- 
ness to  comply  with  the  whole  contract  on  his  part.     It 
was  certainly  wrong  in  failing  to  indicate  whether  the 
price  of  the  undelivered  gravel  or  the  profits  on  it  con- 
stituted the  plaintiff's  damages.    Was  it  a  fatal  error  for 
the  court,  in  this  instruction,  to  make  the  showing  that 
plaintiff's  gravel  was  suitable  for  ballast,  an  indispensable 
condition  of  recovery  even  though  there  had    been    no 
refusal?    Plaintiff's  contract  was  to  furnish  50,000  cubic 
yards  of  giivel,  when  called  for,  before  October  5,  1895. 
He  was  under  no  obligation  to  tender  it    If  he  was  ready 
to  furnish  it  during  all  the  time  of  thi«  contract  and  its 
extension  of  the  required  quality,  he  would  now  be  entitled 
to  compensation.    lie  says  in  his  reply  that  he  never  had 
notice  of  any  rejection  of  his  gravel  for  lack  of  quality. 
He  says  in  his  testimony  that  he  never  learned  of  any 
complaint  as  to  the  quality  of  the  gravel  until  the  spring 
of  1896.    It  is  true  that  Mr.  Rathburn,  the  superintendent, 
says  he  had  several  conversations  with  plaintiff  in  the 
summer  of  1895  in  which  he  told  the  latter  that  the  gravel 
would  not  answer  for  ballast.    The  witness  Bush  swears 
to  hearing  such  a  conversation,  he  thinks  in  June,  certainly 
not  later  than  July  of  that  year.    Mr.  G.  M.  Clark  swears 
that  by  Mr.  Kathburn's  order  about  July  24,  1895,   he 
notified  plaintiff  that  no  more  gravel  would  be  received 
because  it  was  unfit  for  ballast.    These  witnesses,  however, 
are  all  in  defendant's  employment.     The  jury  was  not 
bound  to  take  their  statement  against  the  unsupported 
one  of  plaintiff  unless  they  found  it  easier  to  believe  plain- 
tiff was  wrong  than  the  three  witnesses  who  contradicted 
him.    It  cannot  be  said  that  there  is  no  evidence  to  go  to 
a  jury  contradicting  defendant's  claim  of  a  rejection  of 
this  gravel  for  lack  of  quality. 

Defendant  had  accepted  at  various  times  during  the  two 
and  one-half  years  before  this  alleged  refusal  about  12,000 
yards  of  gravel  from  the  Springfield  pit  and  about  8,000 
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yards  from  the  Birkhauser  pit,  located  about  one  quarter 
of  a  mile  from  the  first  It  would  seem  that  the  defend- 
ant would  be  estopped  to  claim  any  defect  in  this  gravel 
unless  plaintiff  was  notified  of  its  refusal  within  the  life 
of  the  contract.  The  trial  court,  however,  in  this  instruc- 
tion No.  5  required  as  a  condition  of  the  rendition  of  any 
verdict  for  plaintiff  that  he  prove,  not  only  that  there 
was  no  refusal,  but  that  his  gravel  was  suitable  for  pur- 
poses of  ballast.  We  are  constrained  to  think  that  in 
requiring  both  the  trial  court  asked  too  much.  If  there 
was  a  refusal,  then  proof  that  his  gravel  was  clearly  suit- 
able for  the  required  purpose,  and  the  refusal  arbitrary 
and  unreasonable  would  have  been  necessary.  In  the  ab- 
sence of  any  rejection  within  the  life  of  the  contract  such 
evidence^  could  hardly  be  called  for. 

The  final  clause  which  is  added  to  the  instruction  does 
not  seem  to  aid  it.  As  before  stated,  this  part  of  the 
instruction  seems  only  to  refer  to  the  measure  of  damages. 
So  far  as  it  is  intelligible,  it  seems  to  say  that  the  gravel 
which  plaintiff  was  able  and  willing  to  deliver  must  be 
of  as  good  quality  as  that  which  was  accepted  without 
objection  and  therefore  was  presumably  suitable  in  the 
superintendent's  judgment.  Of  course,  there  could  be  no 
other  test  if  there  was  no  rejection.  But  whatever  mean- 
ing is  understood  of  this  last  clause,  the  first  part  of  the 
instruction  distinctly  told  the  jury  to  find  for  plaintiff 
when  he  proved  there  was  no  refusal  and  that  his  gravel 
was  suitable  for  ballast.  The  requirement  of  both  at  once 
was  prejudicial  and  it  would  seem  sufllciently  so  to  entitle 
plaintiff  to  a  new  trial. 

It  is  recommended  that  the  judgment  of  aflftrmance  be 
vacated  and  the  judgment  of  the  district  court  reversed 
and  the  cause  remanded. 

Ames  and  Oldham^  GC,  concur. 

Judgment  below  reversed. 
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Mattib  W.  Cummings^  appellee^  v.  Hattie  M.  Hart  et 

al..  appellants. 

Piled  January  8, 1903.    No.  12,434. 

Commissioner's  opinion.     Department  No.  I. 

Mortgages:    Pobeclosure :    Deposff  by  Pubchaseb.     Order  of  the  dis- 
trict court  confirming  a  Judicial  sale  examined  and  found  regular. 

Apprvl  from  the  district  court  for  Douglas  county. 
Tried  below  before  Fawcett,  J.    Affirmed. 

W.  A.  Saunders,  for  appellants. 

* 

y.  0.  Strickler,  contra. 

Oldham^  C. 

This  is  an  appeal  from  an  order  of  confirmation  of  sale 
in  a  foreclosure  proceeding. 

The  only  error  complained  of  in  the  brief  of  appellant 
is  the  existence  of  rule  No.  24  of  the  district  court  of 
Douglas  county,  which  requires  every  purchaser  at  sher- 
iff's or  master's  sale,  at  the  time  the  property  is  bought 
in  by  him,  to  deposit  with  the  sheriflf  or  master  $50  as  a 
guarantee  of  good  faith.  We  expressed  our  opinion  of  the 
reasonableness  of  this  rule  in  the  recent  case  of  Oreen  v. 
Diezel,  3  Neb.  [Unof.],  818,  and  adhere  to  what  we  said  in 
that  case. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Babneb  and  Pound^  CO.,  concur. 

AFFIBBfBD. 
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Village  of  Atkinson  v.  Fisher. 

T^B  Village  op  Atkinson  v.  Edward  F.  Fisheb. 

Filed  Januabt  8,  1903.     No.  12,436. 
Commissioners  opinion.     Department  No.  2. 

1.  Municipal   Corporations:     Streets    Defective:     Repairs.     City  of 

Lincoln  v,  Calvert,  39  Neb.,  305,  followed. 

2.  Municipal  Corporations:    Streets:    Personal  Injuries:    Diligence 

TO  Avoid.  All  persons  traveling  along  streets  must  use  ordinary 
care  to  avoid  injury  at  all  times;  circumstances  may  bear  upon 
the  question  whether  there  was  ordinary  care  in  a  particular 
case,  but  they  do  not  change  the  rule. 

3.  Municipal    Corporations:     Personal    Injuries:     Damages:     Dnj- 

oence:  Negligence.  A  plaintiff  injured  by  the  negligence  of  an- 
other cannot  recover  for  damages  which  he  might  have  avoided 
by  the  use  of  reasonable  and  ordinary  diligence  in  seeking  to 
effect  a  cure;  but  if  his  course  was  not  unreasonable  in  view  of 
his  age  and  circumstances  and  the  nature  of  the  original  injury, 
a  recovery  will  not  be  defeated. 

Eeeoe  from  the  district  court  for  Holt  county.  Tried 
below  before  Harrington,  J.    Affirmed. 

R.  R.  Dickson,  for  plaintiff  in  error. 
N orris  Brown  and  W,  E.  Scott ,  contra. 

POUND^  O. 

The  principal  questions  of  law  presented  relate  to  cer- 
tain instructions  as  to  the  duty  of  the  village  toward  those 
using  its  streets  while  improvements  were  in  progress. 
One  of  these  instructions  is  in  the  very  words  of  this  court 
in  City  of  Lincoln  v.  Calvert ^  39  Neb.,  305,  and  the  others, 
taken  together,  are  entirely  consistent  with  that  decision. 
While  extracts  from  these  instructions  may  make  them 
appear  somewhat  unfavorable  to  the  village,  when  they 
are  read  as  a  whole  and  taken  in  connection  with  each 
other,  we  think  them  more  than  ordinarily  careful  and 
well  prepared.  The  refusal  of  certain  instructions  is  also 
complained  of     Two  of  these  instructions  were  to  the 
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effect  that  it  was  incumbent  on  the  plaintiff  to  use  greater 
care  on  a  dark,  wet  night  at  a  late  hour  than  when  travel'- 
ing  along  the  street  in  the  daytime.  Although  an  intelli- 
gent jury  scarcely  needed  the  information,  it  would  have 
been  proper  to  tell  the  jury  that  the  condition  of  the 
weather  and  the  time  of  the  night  were  circumstances  to 
consider  in  determining  whether  the  plaintiff  exercised 
due  care.  But  the  degree  of  care  required  as  a  matter  of 
law  was  not  changed.  All  persons  traveling  along  the 
streets  must  use  ordinary  care  to  avoid  injury  at  all  times. 
In  Village  of  Culbertson  v.  Holliday,  50  Neb.,  229,  this 
court  remarked  that  the  law  does  not  require  of  an  old 
person  greater  care  to  avoid  injury  than  it  requires  of  one 
who  is  young  and  vigorous;  it  requires  ordinary  care  of 
each.  The  same  is  true  as  to  any  other  circumstance. 
Circumstances  may  affect  the  question  whether  ordinary 
care  has  been  used  on  a  particular  occasion,  and  this  may 
be  stated  to  the  jury,  but  they  operate  as  a  rule,  no 
further.  The  defendant  did  not  ask  such  an  instruction. 
The  law  as  to  contributory  negligence  had  been  stated, 
and  that  issue  was  fairly  submitted.  We  perceive  no 
error.  The  other  instructions  refused,  set  forth  in  sub- 
stance that  negligence  on  the  part  of  the  village  was  not 
to  be  presumed  and  that  it  was  presumed  that  the  munici- 
pal authorities  were  prosecuting  their  work  in  a  safe 
and  proper  manner.  The  court  had  already  instructed 
the  jury  that  the  burden  was  upon  the  plaintiff  to  show 
negligence  on  the  part  of  the  defendant.  This  covered 
the  point  suflBciently. 

It  is  argued  that  the  verdict  is  wrong  under  the  evidence 
because  the  accident  was  due  to  removal  of  a  lantern  and 
disturbance  of  certain  guard-rails  by  a  third  person  with- 
out notice  to  the  village,  and  also  that  the  damages  are  ex- 
cessive because  plaintiff  did  not  take  proper  care  of  him- 
self nor  conform  to  the  advice  of  his  physician.  There  is 
no  competent  evidence  that  a  third  person  interfered  with 
the  lantern  or  guard-rails.  One  witness  testified  that  "it 
was  said"  such  was  the  fact    The  jury  were  justified  in 
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finding  that  the  excavation,  which  was  on  a  frequented 
street  and  obviously  very  dangerous,  was  not  adequately 
guarded  within  the  rule  laid  down  in  City  of  Lincoln  v. 
Calvert,  supra.    As  to  the  damages,  it  appears  that  the 
plaintiff's  knee  is  disabled  by  certain  "floating  cartileges," 
which  are  painful  and  have  a  tendency  to  lock  the  joint. 
His  leg  has  also  decreased  in  size  somewhat  from  lack  of 
use.     The  latter  difficulty  could  have  been  prevented  by 
exercise ;  and  it  may  be  that  more  persistent  following  out 
of  a  suggestion  of  his  physician  could  have  obviated  the 
former.     Undoubtedly  negligence  of  the  i)erson  injured, 
in  such  a  case,  may  be  taken  into  account  in  determining 
the  damages;  and  he  cannot  recover  for  damages  which 
he  might  have  avoided  by   the   use   of    reasonable   and 
ordinary  diligence  in  seeking  to  effect  a  cure.     City  of 
Crete  v.  ChildSy  11  Neb.,  252;  Allender  v.  Chicago y  R.  I. 
d  P.  R.  Co.,  37  la,,  264 ;  The  City  of  Goshen  v.  England, 
119  Ind.,  368,  21  N.  E.  Rep.,  977;  Citizens'  Street  R.  Co. 
V.  Hohhs,  15  Ind.  App.,  610,  43  N.  E.  Rep.,  679 ;  Stnidgeon 
V.  Village  of  Sand  Beach,  107  Mich.,  496,  65  N.  W.  Rep., 
616.    But  ordinary  care  only  is  required.    The  Louisville, 
N.  A.  &  C.  R.  Co.  V.  Falvey,  104  Ind.,  409,  3  N.  E.  Rep., 
389.    And  considering   the   plaintiff's   age   and    circum- 
stances and  the  nature  of  the  original  injury,  we  do  not 
think  his  course  was  such  as  to  bar  a  recovery.     No  in- 
struction on  this  point  was  requested  by  the  village.  More- 
over we  have  no  reason  to  think  a  different  verdict  could 
have  resulted  had  such  an  instruction  been  submitted.    It 
a^ppears  in  evidence  that  the  floating  cartileges  are  the 
result  of  inflammation  caused  by  the  injury.   Until  taken 
out,  they  permanently  disable  the  limb,  and  a  somewhat 
difficult  and  expensive  surgical  ojKiration  would  be  re- 
quired to  remove  them.     In  view    of    these    facts,    the 
damages  (f900)  are  not  at  all  excessive. 

We  recommend  that  the  judgment  be  affirmed. 

Babnbb  and  Oldham^  CO.,  concur. 

Affirmeo). 
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Whelen  y.  Stilwell. 

Hbney  Whelen  bt  au,  appellees^  v.  Katie  Stilwell, 
APPELLEE^  Impleaded  with  Heney  Ambler  et  al., 
appellants. 

Filed  Januaby  8,1903.    No.  12,440. 
Commissioner's  opinion.     Department  No.  2. 

1.  Taxation:    Fobeclobube:    Cebtificatbs  of  Liens:    Requisites.    Un- 

der the  statute  requiring  an  officer  to  certify  liens  to  the  eherilt, 
on  property  about  to  be  sold  at  judicial  sale,  it  is  sufficient  if  the 
general  character  of  such  liens  be  stated  in  the  certificates. 
Orcutt  V.  Polsley,  59  Neb.,  575. 

2.  Taxation:    Foreclosube:    Deposit  by  Pubohaseb.     Rule  No.  24  of 

the  district  cour^t  for  Douglas  county,  which  requires  bidders  at 
Judicial  sales  to  deposit  $50  with  the  sheriff  as  evidence  of  their 
good  faith,  is  a  reasonable  one.  Oreen  v,  Diezeh  3  Neb.  [Unof.]. 
^8,  and  Cummings  v.  Hart,  ante,  page  20,  approved  and  followed. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Dick:inson,  J.    Affirmed. 

W.  A.  ScmnderSy  for  appellants. 

y.  0.  Strickler,  contra. 

Barnes,  O. 

This  is  an  appeal  from  an  order  of  the  district  court 
for  Douglas  county,  confirming  a  sale  of  real  estate,  made 
under  a  decree  of  that  court  foreclosing  certain  tax  liens 
on  a  number  of  lots  situated  in  outlying  additions  to  the 
city  of  Omaha,    But  two  objections  are  made  to  the  order 
appealed  from.    The  first  is,  that  the  certificate  of  the  city 
treasurer  is  invalid,  and  therefore  the  sheriff  had   no 
authority  to  deduct  the  taxes  mentioned  therein  from  the 
appraised  value  of  the  property.    An  examination  of  the 
record  shows  us  that  great  care  was  exercised  in  certi- 
fying the  liens  and  making  the  appraisements.    Each  lot 
mentioned  in  the  decree  was  appraised  separately;   the 
value  thereof  was  placed  opposite  the  description,  and 
then  followed  the  amount  of  taxes,  which  were  certified 
to  be  legal  liens  thereon  by  the  city  and  county  treasure 
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era.  So  far  as  the  certificate  is  concerned,  it  appears  to 
be  sufficient.  That  matter  was  before  this  court  in  the 
case  of  Orcutt  v.  Polsley,  59  Neb.,  575,  where  it  was  held 
that  under  a  statute,  requiring  an  officer  to  certify  to 
the  character  of  such  liens,  it  is  sufficient  if  their  general 
character  be  stated  in  his  certificata  It  was  also  held 
that  where  an  officer  was  not  required  by  law  to  have  an 
official  seal  a  certificate  made  under  his  hand,  as  such 
officer,  was  sufficient  This  objection  is,  therefore,  without 
merit,  and  was  properly  overruled. 

The  second  objection  is,  that  the  district  court  had  no 
power  or  authority  to  place  any  restriction  upon  bidders 
in  the  way  of  requiring  them  to  make  a  deposit  of  |50 
to  make  good  their  bid.  This  requirement  is  a  rule  of  the 
district  court  for  Douglas  county,  and  has  been  passed 
ui>on  by  us  in  two  other  cases.  In  the  case  of  Green  v. 
Diezel,  3  Neb.  [Unof.],  818,  Commissioner  Oldham,  writ- 
ing the  opinion,  held  that  this  rule  requiring  purchasers  at 
a  sheriflF's  or  master's  sale  to  deposit  |50  with  the  sheriff 
or  master,  as  a  guaranty  of  good  faith  in  their  purchase, 
was  a  reasonable  one.  That  case  was  followed  and  ap- 
proved in  Cv/mminga  v.  Harty  ante,  page  20. 

It  appearing  that  there  is  no  merit  in  the  objections  of 
the  appellant  to  the  order  of  the  confirmation  herein,  it 
is  recommended  that  such  order  be  affirmed. 

Pound  and  Oldham^  CC.,  concur. 

Affirmed. 


W.  P.  Pebgtjs,  appellant,  v.  Charles  Oagnon,  appbllbb* 

FnjD  Januaby  8, 1903.    No.  12,444. 
dbmmlBBioner'B  opinion.    Department  No.  2. 

1.  Seplevin:   Plbadino:   AjnDAViT.    In  an  action  of  replevin  before  a 

Justice  of  the  peace  the  aiBdavlt  is  the  only  pleading  required. 

2.  B^plerin:    Axtidavit:    Aixeoation  ot  YALxnc     An  affidavit  in  re* 

plevln  before  a  Justice  of  the  peace  need  not  allege  the  value  of 
th«  pnqi^erty  replevied. 


26  NEBRASKA  REPORTS.     [Hnofpicial. 

Fergus  ▼.  Gagnon. 

3.  Beplevln:     Property    Not    Surrendered:      Procidure:      Damages. 

When  the  return  of  the  officer  to  a  writ  of  replevin  shows  that 
the  summons  and  writ  were  served  on  the  defendant,  and  tliat 
the  property  could  not  be  taken  on  account  of  the  resistance  of 
the  defendant,  the  action  may  proceed  as  an  action  in  damages 
for  the  value  of  the  property  wrongfully  detained. 

4.  Judgment:    Mistake  in  Rendering:    Ck>ixATERAL  Attack.     Where 

a  court  has  power  to  grant  the  relief  sought  in  a  proper  case,  a 
mistake  in  doing  so,  in  an  improper  but  similar  case,  will  not 
render  the  entire  proceedings  void  and  subject  the  judgment  to  a 
collateral  attack. 

Appeal  from  the  district  court  for  Richardson  county. 
Tried  below  before  StulIj^  J.   Affirmed, 

Reavia  d  Reams,  for  appellant 

Clarence  CHlleapie  and  Edirin  Falloon,  contra. 

Oldham^  C. 

In  1894,  plaintiff  in  this  cause  of  action  was  acting  in 
the  official  capacity  of  sheriff  of  IJichardson  county,  Ne- 
braska. While  so  acting,  he  levied  a  writ  of  replevin  issued 
by  the  county  court  of  Richardson  county  in  the  case  of 
Francis  Dupias  against  Cornelia  Quarnel,  then  pending 
in  said  court  on  two  horses  alleged  to  have  been  the  prop- 
erty of  Dupias.  After  he  had  taken  these  horses  in  custody 
under  this  writ  an  action  of  replevin  was  instituted  by  de- 
fendant Charles  Gagnon  against  the  plaintiff  before  a 
justice  of  the  peace  of  Richardson  county  for  the  possession 
of  the  horses  which  the  sheriff  then  had  in  his  custody.  A 
summons  in  replevin  was  issued  in  this  latter  case  and 
served  upon  plaintiff  by  a  constable  of  said  county.  The 
sheriff  forcibly  resisted  the  attempt  of  the  constable  to 
lake  possession  of  the  property  and  the  constable  there- 
upon made  the  following  return : 

"January  3,  1894,  summons  and  replevin  returned  in- 
dorsed December  30, 1893.  I  received  this  writ  and  on  the 
same  day  I  called  upon  the  defendant  and  found  the  prop- 
erty described  herein  in  his  possession  and  tried  to  take 
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the  same  under  this  writ,  the  defendant  refused  to  give 
property  and  being  physically  overpowered  by  this  de* 
fendant,  I  was  unable  to  take  the  property  from  him.  I 
was  unable  after  that  to  find  said  property  within  Rich- 
adson  county.  On  said  30th  day  of  December,  1893,  I 
served  upon  said  defendant  a  true  and  certified  copy  of 
said'  writ  together  with  all  the  indorsements  thereon.  All 
done  in  Richardson  county,  Nebraska,  George  E.  Taylor, 
constable. '^ 

At  the  time  set  for  trial  the  sheriff  failed  to  appear  and 
on  his  default  being  properly  noted  on  the  docket  the 
justice  of  the  peace  proceeded  to  the  trial  of  the  case  as  an 
action  for  damages  and  entered  a  judgment  which  is  regu- 
lar on  its  face  against  the  plaintiff  in  this  case  for  the 
sum  of  $135  and  costs  of  the  action.  A  transcript  of  this 
judgment  was  subsequently  filed  in  the  district  court  of 
Richardson  county.  Plaintiff  thereupon  instituted  this 
cause  of  action  in  the  nature  of  a  bill  in  equity  setting 
forth  that  the  court  had  entered  the  judgment  without  any 
jurisdiction ;  also  alleging  that  the  judgment  was  entered 
by  a  fraudulent  conspiracy  between  the  plaintiff  and  the 
justice  of  the  peace  rendering  the  judgment,  and  asking 
that  the  judgment  be  canceled  and  that  the  defendant  lie 
permanently  enjoined  from  having  any  execution  issued 
upon  said  judgment.  The  material  allegations  of  the  peti- 
tion were  denied  by  the  defendant  and  on  issues  thus 
joined  the  trial  court  found  for  the  defendant  and  dis- 
missed plaintiff ^s  bill  and  plaintiff  brings  the  action  here 
by  appeal. 

There  is  no  testimony  tending  to  show  any  actual  fraud 
or  conspiracy  between  defendant  Gagnon  and  the  justice 
of  the  peace  in  procuring  this  judgment,  so  that  the 
question  to  be  determined  is  whether  or  not  this  judg- 
ment is  absolutely  void  and  was  rendered  by  a  court 
having  no  jurisdiction  of  the  subject-matter  of  the  con- 
troversy. For  unless  this  be  true,  no  matter  how  erroneous 
the  conduct  of  the  case  may  have  been  the  judgment  would 
not  be  obnoxious  to  a  collateral  attack.  Toogood  v.  Rus- 
sell, 3  Neb.  [Unof.],  189,  91  N.  W.  Rep.,  249, 
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The  affidayit  on  which  the  writ  of  replevin  was  issued 
was  in  the  usual  form  and  alleged  that  the  plaintiff  was 
the  owner  of  the  property,  describing  it,  and  entitled  to 
the  immediate  possession  of  the  same;  that  ^^the  said 
property  is  wrongfully  detained  by  one  W.  P.  FerguS; 
sheriff  of  Richardson  county,"  and  contained  all  the  other 
formal  allegations  in  an  affidavit  for  replevin,  but  did  not 
allege  the  value  of  the  property  sued  for. 

This  was  the  only  pleading  filed  before  the  magistrate 
and  the  first  question  to  be  determined  is,  does  this  con- 
stitute a  sufficient  statement  of  a  cause  of  action  to  sup 
port  the  judgment  rendered?  It  has  been  frequently  held 
by  this  court  that  an  affidavit  in  replevin  is  the  only  plead- 
ing necessary  in  an  action  of  that  nature  tried  before  a 
justice  of  the  peace.  Bolin  v.  Fines,  51  Neb.,  650,  71  N. 
W.  Rep.,  293,  and  cases  cited.  And  like\iise  that  it  is  not 
essential  that  the  affidavit  state  the  value  of  the  property 
replevied.    Hill  v.  Wilkinson,  25  Neb.,  103. 

Another  objection  urged  to  the  judgment  is  that  tiie 
return  of  the  constable,  above  set  out,  did  not  show  that 
the  property  could  not  be  found  in  Richardson  county,  but 
on  the  contrary  showed  that  it  had  been  found,  but  was 
not  returned  under  the  writ  and  that  this  return  ousted 
the  justice  of  jurisdiction  of  the  subject-matter  of  the 
controversy.  We  cannot  agree  with  this  conclusion  in 
view  of  the  provisions  of  section  1043  of  the  Code  of  Civil 
Procedure,  which  says: 

*^When  the  property  claimed  has  not  been  taken,  or 
haB  been  returned  to  the  defendant,  for  want  of  the  under- 
taking required  by  section  one  thousand  and  thirty-nine, 
the  action  may  proceed  as  one  for  damages  only." 

We  do  not  believe  that  the  defendant  in  an  action  of 
replevin  can  oust  the  court  authorized  to  issue  the  writ 
from  its  jurisdiction  by  holding  the  property  with  a  strong 
hand  and  threatening  the  officer  armed  with  the  writ  from 
executing  the  same  by  threats  of  personal  violence,  as  the 
evidence  tends  to  show  was  done  in  the  case  at  bar.  The 
section  of  the  statute  just  quoted  permits  the  action  to 


Vol.  4]  JANUARY  TERM,  1903.  29 

Fergus  y.  Gagnon.    ' 

proceed  as  one  for  damages  whenever  the  officer  shows 
by  his  return  that  he  has  been  unable  to  procure  possession 
of  the  property  replevied,  no  matter  what  the  obstacle  to 
procure  such  possession  may  have  been. 

It  is  finally  contended  that  the  property  against'  which 
the  writ  of  replevin  was  issued  was  in  ciistodia  legis  and 
while  so  was  not  the  subject  of  a  cross-replevin  at  the  suit 
of  a  stranger  to  the  first  action. 

While  we  are  conscious  of  the  fact  that  there  is  a  great 
conflict  of  authority  on  this  question,  we  are  inclined  to 
the  view  that  such  is  the  rule  established  in  this  state  by 
the  recent  decision  in  Yost  v.  Schleicher,  62  Neb.,  601, 
and  without  positively  deciding  this  question,  we  shall 
for  the  purpose  of  the  argument  concede  that  this  is  the 
rula  Presuming  then  that  the  property  was  in  custodia 
legis  and  not  subject  to  an  action  of  cross-replevin,  does 
this  fact  render  the  judgment  of  the  justice  of  the  peace 
void  or  voidable  only?  In  the  first  place  the  justice  of  the 
peace  had  jurisdiction  in  all  actions  of  replevin  where  the 
value  of  the  property  does  not  exceed  $200,  especially 
cronferred  upon  him  by  statute,  and  even  where  his  juris- 
diction is  exercised  in  an  action  of  replevin  for  property 
exceeding  this  value  he  retains  sufficient  contjpol  of  the 
suit  to  certify  the  action  to  the  district  court  of  his  county. 
Hill  V.  Wilkinson^  supra.  We  are  then  confronted  with 
the  determination  of  the  validity  of  a  judgment,  as  against 
a  collateral  attack,  where  the  court  has  power  to  grant 
the  relief  prayed  for  in  a  proper  case,  but  where  such 
jurisdiction  has  been  exercised  over  exempt  property  or 
persons  by  overlooking  a  law  which  established  their  ex- 
emption. The  rule  in  this  class  of  ca^s  is  tersely  stated 
in  Van  Fleet,  Collateral  Attack,  section  214: 

"When  the  tribunal  has  power  to  grant  the  relief  sought 
in  a  specified  class  of  cases,  the  granting  of  that  relief  in 
a  prohibited  case  which  is  similar  to  the  specified  cases, 
or  belongs  to  the  same  general  class,  is  not  void.  The 
prohibition  may  be  in  another  statute,  or  be  obscure  and 
difficult  to  find;  and  on  principle,  the  failure  to  find  an 
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obscure  exception  should  no  more  make  a  proceeding  void 
than  a  misconstruction  of  an  obscure  law.  But  the  prin- 
ciple is  broader  than  this.  It  is  not  confined  to  mere 
excepted  cases.  For  instance,  if  the  court  has  power  to 
render  a  judpiient  for  money  on  causes  sounding  in  con- 
tract only,  its  judgment  for  money  is  not  void  because  the 
cause  sounded  in  tort.  That  is  a  matter  of  defense  to  be 
brought  to  the  attention  of  the  court.  The  same  principle 
applies  where  the  law  prohibits  certain  persons  from  suing 
or  being  sued  in  that  court.  As  the  court  has  power  to 
'  grant  the  relief  sought  in  all  proper  cases,  the  granting 
of  the  same  to  or  against  an  improper  person,  is  merely 
a  wrongful  exercise  of  power  and  not  usurpation." 

The  question  then  in  this  case  is  not  whether  the  court 
actually  had  jurisdiction  ov(t  the  property  in  suit,  but 
whether  jurisdiction  was  one  of  the  questions  that  it  was 
necessary  for  the  court  to  determine  in  disposing  of  the 
cause.  Wcrz  v.  Werz,  11  Mo.  App.,  26.  If  it  was,  then 
this  matter  should  have  been  brought  to  the  attention  of 
the  coiirt  by  answer  or  plea. 

We  cannot  concede  that  there  was  sufficient  informa- 
tion communicated  to  the  justice  of  the  peace  in  the 
affidavit  for  replevin  filed  with  him  which  described  the 
defendant  in  that  case  as  "W.  P.  Fergus,  sheriff  of  Rich- 
ardson county,  Neb.,"  to  show  him  that  the  property  was 
in  cHStodia  Icgifi  at  the  time  the  writ  was  issued.  The  affi- 
davit did  not  bring  the  fact  to  the  notice  of  the  magistrate 
that  the  sheriff  of  Richardson  county  was  holding  the 
property  replevied  under  a  valid  levy  of  a  writ  of  replevin 
issued  from  the  county  court  of  said  county,  and  unless 
the  sheriff  did  not  hold  the  property  under  a  valid  process 
the  property  would  not  have  been  in  custodia  legis.  Schars 
V.  Bwrnd,  27  Neb.,  94;  Coohnj  v.  Davis,  34  la.,  128;  Wood 
V.  Orser,  25  N.  Y.,  348.  We  therefore  conclude  that  as 
the  court  had  power  to  grant  the  relief  sought  in  a  proper 
case,  its  mistake  in  doing  so  in  an  improper  but  similar 
case  ought  not  to  render  its  entire  proceedings  void  and 
subject  to  gollg^teral  $ittack, 
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It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Babnes  and  Pound,  CO.,  concur. 

Affirmed. 


Thomas  Murray,  appellant,  v.  Rolandus  Romine, 

appellee. 

Filed  January  8,  1903.    No.  12,445. 
Commissioner's  opinion.     Department  No.  3. 
Kortgages:    Fobbclobube:    Affbaisai.:    Objections,  Time  fob. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Fawoett,  J.    Afflrmed. 

/.  J.  Dunn,  for  appellant 

B.  F.  Thomas,  contra. 

DUFFIB,  C. 

This  is  an  appeal  from  an  order  confirming  a  sale.  The 
objections  which  go  to  the  appraisement  made,  were  not 
filed  until  after  the  sale.  We  have  uniformly  held  that 
objections  to  an  appraisement  must  be  made  and  filed  be- 
fore the  sale  takes  place,  otherwise  any  informality  or 
illegality  in  the  appraisement  will  be  deemed  waived. 

We  recommend  the  affirmance  of  the  order  appealed 
from. 

Ames  and  Albert,  CO.,  concur. 

Affirmed. 
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The  Estate  of  Wiluam  Barr,  Deceased,  v.  Martha  A 

Post. 

Filed  Januabt  8, 1903.    No.  12,446. 

Commissioner's  opinion.     Department  No.  3. 

iBjnnction:  ANcnxABT  Proceedings:  Fees  of  Counsel  as  Damages, 
a  recovery  of  counsel  fees  for  the  trial  of  a  case  will  not  be  al- 
lowed as  an  element  of  damages  for  an  injunction  wrongfully 
obtained  if  the  injunction  proceedings  be  only  ancillary  to  the 
main  case. 

Error  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Holmes,  J.    Reversed  and  dismissed. 

W.  M.  Morning  and  G.  W.  Bcrge^  for  plaintiff  in  error. 

Steioart  d  Hunger,  contra. 

DUFFIB,  C. 

Martha  A.  Post  recovered  jud{?m^nt  against  William 
Barr,  now  deceased,  in  the  sum  of  $2,000,  which  was  after- 
wards affirmed  in  this  court.  Barr  thereafter  brought  a 
suit  in  equity  in  the  district  court  of  Lancaster  county  to 
obtain  a  new  trial,  alleging  that  the  judgment  against  him 
was  obtained  by  false  and  perjured  testimony  on  the  part 
of  Mrs.  Post,  which  fact  he  had  discovered  since  the  trial 
of  the  case.  He  also  obtained  an  order  restraining  Mrs. 
Post  from  enforcing  her  judgment  while  said  equity  suit 
was  pending  and  until  it  was  determined  whether  he  would 
obtain  a  new  trial.  The  restraining  order  remained  in 
force  until  the  final  trial  of  the  case  upon  its  merits,  no 
action  being  taken  to  dissolve  the  same.  On  tlie  final 
trial  of  the  equity  case  the  court  found  against  Barr  and 
dismissed  his  petition,  and  thereupon  an  action  was 
brought  upon  the  bond  given  by  Barr  at  the  time  of  obtain- 
ing the  restraining  order.  The  only  element  of  damages 
claimed  by  plaintiff  Is  attorney  fees,  and  the  only  ques- 
tion to  be  determined  is  whether  attorney  fees  are  re- 
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eomable  in  a  suit  upon  a  bond  where  the  restraining 
order  or  injunction  is  merely  ancillary  to  the  main  action. 

In  Cunningham  v.  Finch,  63  Neb.,  189,  88  N.  W.  Rep., 
168,  it  WHS  held  that  "a  recovery  of  counsel  fees  for  the 
trial  of  a  case  will  not  be  allow*ed  as  an  element  of  dam- 
ages for  an  injunction  wrongfully  obtained,  if  the  injunc- 
tion proceedings  be  only  ancillary  to  the  main  case." 

To  the  same  effect  is  the  holding  in  First  National  Bank 
of  Harvard  v.  Hookett,  2  Neb.  [Unof.],  512,  89  N.  W. 
Kep.,  412. 

These  cases,  we  think,  fully  dierose  of  the  only  question 
raised,  and  we  recommend  that  the  judgment  appealed 
from  be  reversed  and  the  action  dismissed. 

Ambs  and  Albert,  CC,  concur. 

Reversed  and  dismissed. 


The  Villagb  of  Holstein  et  al.  v.  Katie  Klein. 

FnjED  Januabt  8,  1903.    No.  12,448. 

OommiBsioner's  opinion.    Department  No.  2. 

Appeal  and  Error:  Exceptions,  Bnx  of:  Authentication.  A  docn- 
ment  accompanying  a  transcript  will  be  disregarded  unless  au- 
thenticated by  the  certificate  of  the  clerk  of  the  district  court. 

Erbor  from  the  district  court  for  Adams  county.    Tried 
below  before  Adams,  J.    Affirmed. 

M.  A.  Hartigan^  for  plaintiffs  in  error. 

John  G.  Stevens,  contra. 

Pound,  0. 

The  errors  assigned  in  the  petition  in  error  and  argued 
in  the  briefs  are  not  reviewable  for  the  reason  that  no  prop- 
erly authenticated  bill  of  exceptions  is  before  us.    There  is 
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a  document  attached  to  the  transcript  which  was  doubtless 
intended  to  serve  that  purpose,  but  there  is  no  certificate 
of  the  clerk  as  to  its  nature  or  authenticity.  A  document 
accompanying  a  transcript  will  be  disregarded  unless  an- 
thenticated  by  the  certificate  of  the  clerk  of  the  district 
court  Chicago,  R.  /.  d  P.  R.  Co.  v.  Ringo,  52  Neb.,  163. 
The  pleadings  are  sufficient  to  sustain  the  judgment  and 
the  instructions  are  correct  as  abstract  propositions.  We 
therefore  recommend  that  the  judgment  be  affirmed. 

Barnes  and  OliDHAM,  CO.,  concur. 

Affibmed. 


Mary  Silk,  appellant,  v.  John  McDonald,  Sheriff  of 
Douglas  County,  Nebraska,  et  al.,  appellees.  . 

Filed  Januabt  8,1903.    No.  12,450. 

Commissioner's  opinion.    Department  No.  8. 

Ejectment:  Adverse  Possession:  Pabtibs:  Husband  and  Wife: 
Homestead.  A  Judgment  in  an  action  in  ejectment,  in  favor  of 
one  holding  the  paper  title  to  real  estate,  against  one  claiming 
by  adverse  possession,  is  not  binding  on  the  wife  of  the  latter,  if 
not  a  party  thereto,  in  a  subsequent  action  brought  by  her  to 
protect  her  liomestead  rights  in  such  premises,  where  it  appears 
that  the  adverse  possession  had  ripened  into  a  title  in  fee  before 
the  action  against  her  husband  was  brought. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Estellb,  J.    Reversed  uoith  directions. 

J.  J.  O'Connor,  for  appellant 

John  N.  Baldvnn  and  Edson  Rich,  contra. 

Albert,  0. 

On  the  14th  day  of  December,  1898,  the  Union  Padflc 
Railroad  Company  brought  an  action  in  ejectment  against 
James  Silk,  the  husband  of  the  plaintiff  in  this  case;,  to 
recover  possession  of  certain  property,  in  the  city  of 
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Omaha,  which  resulted  in  a  judgment  in  favor  of  the  plain- 
tiff in  that  action.  Afterward,  and  before  the  commence- 
ment of  the  present  action,  a  wfit  of  restitution  was 
issued  on  the  judgment  in  ejectment,  and  was  delivered  to 
the  sheriff  for  service,  who,  at  the  time  of  the  commence- 
ment of  this  action,  was  intending  to  evict  the  plaintiff 
and  her  family  under  such  writ.  On  the  2d  day  of  No- 
vember, 1899,  the  plaintiff  brought  this  action  against  the 
sheriff,  to  restrain  such  eviction.  A  trial  was  had  to  the 
court,  which  resulted  in  a  finding  and  decree  for  the 
defendant.    The  plaintiff  brings  the  case  here  on  appeal. 

It  is  conclusively  established  by  the  evidence,  that  the 
plaintiff  and  her  family,  consisting  of  Aer  husband  and 
some  nine  children,  had  occupied  the  premises  in  contro- 
versy for  moi-e  than  seventeen  years  before  the  commence- 
ment of  this  action,  and  for  more  than  sixteen  years  be- 
fore the  commencement  of  the  action  in  ejectment,  as  their 
homestead,  and  that  during  all  that  time  their  occupancy 
had  been  open,  notorious,  exclusive  and  adverse  and  under 
a  claim  of  ownership.  The  theory  of  the  defense  is  best 
shown  by  a  quotation  from  the  printed  argument  of  the 
defendant,  which  is  as  follows : 

"The  homestead  right  cannot  exist  without  some  title  to 
which  it  is  attached  or  out  of  which  it  grows.  In  the  case 
at  bar  there  was  no  right  even  of  occupancy  or  possession, 
the  appellant  and  her  husband  being  mere  squatters  or 
trespassers.  ♦  •  • 

^'As  determined  in  the  ejectment  suit  against  James 
Silk,  he  had  no  legal  title  or  right  of  possession  at  all, 
and  hence  no  homestead  right  could  attach. 

^'An  examination  of  the  record  discloses  that  while 
James  Silk  was  sometimes  absent  from  home,  he  was 
living  at  home  at  the  time  his  wife  claims  to  have  pur- 
chased the  house  into  which  the  family  moved  and  that 
said  residence  was  at  all  times  his  domicile  and  was  such 
at  the  time  of  the  trial  of  the  suit  at  bar.  Being  the  head 
of  the  family,  his  domicile  was  his  wife^s  domicile, 
and  his  i>ossession  was  his  wife's  possession,  she  being 
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in  privity  with  him.  The  district  court  in  the  case 
of  Union  Pacific  Railroad  Company  against  James  Silk 
(the  ejectment  suit)^  found  in  effect  in  June,  1899, 
that  James  Silk  had  not  occupied  the  premises  ten 
years,  and  that  he  had  no  title  in  and  to  the  premises  as 
against  the  Union  Pacific  Railroad  Comi)any.  For  this 
reason  no  homestead  right  could  attach.  A  squatter  who 
»has  occupied  property  less  than  ten  years  has  no  greater 
title  at  the  end  of  nine  years  than  he  had  at  the  end  of  one 
year,  or  one  month,  and  must  occupy  the  premises  the  full 
ten  years  before  any  title  vests  ui>on  which  the  homestead 
right  could  be  predicated." 

In  our  opinion,  the  argument  just  quoted  is  unsound.  It. 
may  be  conceded,  that  when  the  possession  is  by  a  family, 
such  possession  is  that  of  the  husband,  and  whatever  in- 
terrupts the  running  of  the  statute  as  to  him,  interrupts  it 
as  to  all.    But  when  the  statute  has  run  and  the  naked 
possession  has  ripened  into  a  title  in  fee  simple,   the 
homestead  right,  claimed  therein,  is  to  be  determined 
by    precisely    the    same    rules    as    though    title    had 
been  acquired  by  a  formal  convqrance.    As  before  stated, 
the  evidence  is  conclusive  that  the  i>ossession   of   the 
premises,   by   the   plaintiff's   family,   had   ripened    into 
a  title  in  fee  simple  before  the  commencement  of  the  action 
in  ejectment.    Whether  that  title  vested  in  the  plaintiff,  or 
her  husband,  is  wholly  immaterial,  in  this  case.    If  in  the 
husband,  the  instant  such  title  vested,  if  not  before,  the 
homestead  right  of  the  plaintiff  attached  as  effectually  as 
though  the  husband  had  acquired  title  by  deed.     Such 
right  was  a  vested  right,  and  could  be  divested  by  no  act 
of  her  husband  in  which  she  did  not  join.     Morrill  v. 
Skinner,  57  Neb.,  164.    That  one  can  not  be  divested  of  a 
vested  right,  by  a  judgment  rendered  in  an  action  to 
which  he  is  not  a  party,  is  fundamental.    The  fact  that  the 
judgment  in  ejectment  involves  a  flhding  that  the  husband 
had  not  acquired  title  by  adverse  possession,  no  more  con- 
cludes tiie  plaintiff  in  this  case,  than  would  a  finding  that 
the  conveyance^  under  which  he  claimed,  was  a  forgeiyr 
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had  he  claimed  title  by  deed.  In  either  case,  the  issue  is 
one  on  which  she  has  a  rig:ht  to  bo  heard  in  her  own  behalf, 
and  in  defense  of  her  own  ri}i;hts.  For  the  determination 
of  those  rights,  the  judj^iiient  in  ejectment  against  her 
husband  is  wholly  immaterial.  To  hold  otherwise,  w'ould 
amount  to  a  nullification  of  section  4,  chapter  36,  Com- 
piled Statutes,  which  provides  that  the  homestead  of  a 
married  i)ers(m  can  not  be  conveyed  or  incumbered  unless 
the  instrument  by  which  it  is  conveyed  or  incumbered  is 
executed  and  acknowled^tMi  by  both  husband  and  wife,  be- 
cause it  would  leave  it  within  the  power  of  the  husband,  at 
any  time,  to  suffer  judji;ment  to  be  taken  against  himself 
for  the  purpose  of  divesting  the  >\ife's  right  of  homestead. 

The  title  to  the  property  and  its  homestead  character, 
the  only  controverted  questions  in  the  case,  having  been 
c{  ndusively  established,  it  follows  that  the  decree  of  the 
district  court  is  erroneous. 

It  is  recommended  that  the  decree  of  the  district  court 
be  reversed  and  the  cause  remanded  with  directions  to 
enter  a  decree,  as  prayed,  in  favor  of  the  plaintiff. 

Ames  and  Duffib,  CC,  concur. 

The  decree  of  the  district  court  is  reversed  and  the  cause 

remanded  with  directions  to  enter  a  decree  as  prayed,  in 

favor  of  the  plaintiff. 

Reversed  with  directions. 


Agnes  Harmon,  appellant,  v.  Jarvis  S.  Church  bt  al., 

appellees. 

'    Filed  Janttabt  8,1903.    No.  12,462. 

Commissioner'B  opinion.    Department  No.  1. 

Telegraphs  and  Telephones:  Stock:  Ownebship:  EviDBiroE:  Snnri- 
ciEivT.  Evidence  examined,  and  held  to  support  the  decree  of  the 
district  court;  the  only  question  being  as  to  the  ownership  of 
certain  shans  of  stock. 
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Appeal  from  t'^e  district  court  for  Nemaha  county. 
Tried  below  before  Stull,  J.    Affirmed. 

J.  S.  McCarty  and  H.  A.  Lambert^  for  appellant 

W.  jff.  KelUgar,  E.  Ferneau  and  E.  B.  Qudckenhush, 
controu 

Hastings,  C. 

PlaintiflF  brought  suit  in  the  district  court  for  Nemaha 
county  allepng  that  she  was  the  wife  of  G.  W.  Harmon; 
that  the  defendant  Cole,  is  the  sheriflf  of  the  county;  that 
she  was  and  had  been  from  the  organization  of  the  com- 
pany the  owner  and  in  possession  of  forty  shares  of  the 
Auburn  Telephone  Construction  Company's  stock,  and 
that  her  husband  had  no  interest  in  it;  that  Cole  by  the 
instructions  and  request  of  the  defendant  Church,  made  a 
pretended  levy  of  two  executions  in  favor  of  the  defendant 
Church,  and  aG:ainst  plaintiff's  husband  upon  her  stock 
and  had  advertised  fifteen  shares  for  sale ;  that  the  shares 
were  in  plaintiff's  possession  and  in  her  name  on  the  books 
of  the  company,  but  defendant  threatened  to  sell  them,  and 
unless  restrained  would  do  so;  that  about  December  1, 
1900,  without  plaintiff's  authority,  her  said  stock  was 
issued  by  said  telephone  company  to  G.  W.  Harmon  and 
placed  in  his  name,  but  that  as  soon  as  she  became  a^irare 
of  this,  and  before  said  levy,  the  stock  was  transferred  on 
the  books  of  the  company  to  the  plaintiff;  that  the  sale  of  " 
the  stock  under  such  levy  would  cast  a  cloud  on  plain tiflT  ? 
title,  cause  her  irrevocable  injury  and  multiplicity  of  suits. 

Defendant  answered  saying  that  the  petition  did  not 
state  facts  sufficient  to  entitle  her  to  an  injunction;  ad- 
mitted the  official  character  of  defendant  Cole,  and  the 
levy;  denied  plaintiff's  ownership  of  the  stock;  admitted 
the  advertisement  for  sale  of  the  stock ;  denied  the  posseih 
sion  of  the  stock  by  plaintiff ;  sets  out  a  recovery  of  a  jnd^ 
ment  of  $277^  September  5,  1899^  and  another  of  f  167.86) 
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August  8,  1899,  both  in  the  county  court  of  Nemaha 
county,  and  both  of  which  are  alleged  to  have  been  filed 
by  transcript  in  the  district  court  of  that  county.  De- 
fendants ask  that  plaintiff's  petition  be  dismissed;  that 
their  executions  be  declared  a  valid  lien  upon  the  stock 
and  that  plaintiff  be  directed  to  surrender  it  to  the  sheriff 
and  the  latter  to  sell  it  in  satisfaction  of  the  executions. 

Plaintiff's  reply  admits  the  judgment  against  her  hus- 
band; says  that  the  indebtedness  on  the  first  was  con- 
tracted and  the  credit  extended  to  him  more  than  five 
years  before  the  telephone  stock  was  issued  to  her,  and 
that  the  indebtedness  on  the  second  was  incurred  more 
than  four  years  before  the  issuance  of  the  telephone  stock 
and  none  of  it  on  any  credit  obtained  by  reason  of  said 
stock. 

The  court  found  for  the  defendants  and  dissolved  the 
injunction.  Motion  for  new  trial  was  overruled  and  de- 
cree entered  requiring  plaintiff  to  surrender  the  stock 
levied  upon  to  the  sheriff,  and  the  latter  to  sell  it  in  satis- 
faction of  the  executions.  From  this  decree  plaintiff  ap- 
peals. 

The  only  question  argued  at  the  hearing  was  the  owner- 
ship of  the  stock  in  controversy.  It  was  claimed  on  behalf 
of  the  defendants  that  the  evidence  of  ownership  of  the 
stock  was  conflicting;  that  it  had  been  passed  upon  by  the 
trial  court  and  that  its  decision  upon  such  conflicting 
evidence  is  conclusive. 

The  contention  of  appellant  is  summarized  by  her  coun- 
sel as  follows : 

"1.  That  G.  W.  Harmon  had  a  right  to  use  his  salary 
whether  it  was  exempt  or  not,  in  the  purchase  of  a  home- 
stead. 

''2,  That  he  had  the  right  to  convey  that  homestead  or 
have  it  conveyed  to  his  wife,  and  she  would  become  the 
owner  thereof  and  no  preditor  would  have  a  right  to 
complain. 

"3.  That  when  she  became  the  owner  of  the  homestead, 
iBhe  had  a  right  to  mortgage  the  same  to  raise  money  to 
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invest  in  the  telephone  enterprise  without  sabjecting  tiie 
same  to  her  husband's  debts,  and  the  profits  thereof  would 
belong  to  her. 

"4.  That  she  had  a  right  to  employ  her  husband  as  her 
agent  in  looking  after  her  investment  in  the  telephone  co^ 
poration  and  that  his  acting  in  such  capacity  did  not  make 
her  property  liable  for  his  debts." 

None  of  these  propositions  are  disputed  by  the  appellees. 
They  say  that  the  only  way  the  homestead  matter  comes 
into  this  case  is  because  the  money  to  purchase  the  stock 
was  raised  by  a  mortgage  on  the  homestead  and  because 
the  homestead  stood  in  her  name,  the  stock  became  hers. 
They  say  the  facts  connected  with  the  purchase  and  owner- 
ship are  all  undisputed.  They  might  have  added  that  in 
the  same  sense  all  the  facts  are  undisputed  in  regard  to  the 
purchase  of  the  stock  and  the  entire  case.  That  is  to  say, 
no  statement  of  any  witness  is  denied  by  any  other.  The 
only  thing  in  question  is  the  ultimate  fact  of  ownership 
to  be  deduced  from  these  facts. 

In  April,  1895,  G.  W.  Harmon  was  appointed  postmafiter 
at  Auburn.  In  May  he  bought  for  |1,250  a  residence  in 
that  city.  On  this  he  paid  either  f350  or  |500,  apparently 
the  first  named  sum,  borrowed  from  his  father-in-law,  and 
gave  notes  in  three  annual  payments  for  the  rest  of  the 
price.  These  notes  he  paid  from  his  salary  as  postmaster. 
After  they  were  paid,  the  money  from  his  father-in-law 
was  repaid  from  the  same  source,  and  the  premises  which 
had  been  conveyed  to  his  father-in-law  were  deeded  to  the 
plaintiff.  This  was  in  July,  1899.  July  13  the  Telephone 
Construction  Company  seems  to  have  been  organized.  G. 
W.  Harmon's  name  appears  as  one  of  the  incorporators. 
He  appears  to  have  then  represented  thirty  shares.  This 
would  be  equivalent  to  sixty  as  they  were  finally  issued. 
The  capitalization,  in  view  of  the  earnings  and  value  of  the 
plant  and  franchise,  was  doubled  when  the  issuance  of 
shares  took  place.  He  says  that  ten  of  these  were  taken 
for  a  nephew  and  twenty  of  them  for  his  wife;  that  he 
himself  had  nothing  in  it;  that  ten  per  cent  of  the  Caoe 
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value  of  these  shares  had  then  to  be  advanced  and  the 
nephew  paid  it.  Articles  of  incorporation  were  adopted 
providing  that  no  one  who  vras  not  a  stockholder  should 
be  an  officer  and  G.  W.  Harmon  was  elected  a  director  and 
secretary:  He  says  that  in  August  his  wife  borrowed  the 
f500  on  the  residence  property  and  that  was  paid  by  a 
check,  which  was  deposited  to  her  credit  and  checked  out 
in  payment  for  the  shares,  apparently  by  himself,  as  he 
claims,  on  her  behalf. 

No  stock  was  issued  till  November  23  and  no  knowledge 
on  the  part  of  the  other  incorporators  except  the  treasurer, 
Kerns,  that  G.  W.  Harmon  did  not  claim  to  own  this 
stock,  appears.  The  latter  swears,  and  Kearns  corrobo- 
rates him,  that  before  this  they  had  talked  of  the  propriety 
of  Harmon's  acting  as  secretary  while  his  wife  owned  the 
stock.  Both  say  that  the  understanding  between  them  was 
that  the  wife  owned  it.  The  treasurer's  son  made  out  the 
certificates  and  made  them  to  the  husband.  The  latter  says 
he  called  the  treasurer's  attention  to  it  and  the  latter  said, 
''Well,  they  can  be  transferred.''  This  was  not  done,  and 
in  a  few  days  proceedings  in  aid  of  execution  were  com- 
menced against  Harmon  and  seem  to  have  been  dismissed 
on  December  10.  On  the  same  day,  Mrs.  Harmon  pre- 
sented her  certificates  at  the  company's  office  and  her 
husband  transferred  them  on  the  books  of  the  company, 
and  a  little  later  on  the  same  afternoon  the  executions 
Ti'ere  levied.  Mrs.  Harmon  says  she  had  possession  of  the 
certificates  from  the  day  of  their  issue.  Both  the  assign- 
ment and  the  transfer  of  the  shares  on  the  books  are 
dated  December  10.  The  president  of  the  company  says 
he  understood  the  shares  were  issued  to  G.  W.  Harmon. 
One  of  the  notes  on  which  the  judgments  were  founded 
bore  date  of  1894  and  one  of  1895.  The  first  seems  to 
have  been  a  partnership  debt  of  the  husband  and  the 
second  to  have  been  a  note  signed  by  him  as  surety. 

The  question  is  whether  these  facts  show  enough  owner- 
ship of  this  stock  to  uphold  the  trial  court's  finding  and 
decree  that  the  husband's  creditors  ai'e  entitled  to  a  satis* 
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faction  of  these  judgments  out  of  it.  The  facts,  so  far  as 
they  tend  to  show  ownership  in  the  husband,  are  that  his 
earnings  .bought  the  homestead;  that  it  was  put  in  the 
wife's  name,  that  he  negotiated,  as  both  of  them  swear,  by 
her  authority,  the  loan  of  |500  which  bought  the  stock. 
That  he  was  one  of  the  incorporators  of  the  company  acting 
in  his  own  name;  that  he  assisted  in  adopting  the  by-law 
that  required  officers  to  be  also  stockholders ;  that  he  was 
elected  ^nd  served  as  secretary ;  that  as  such  secretary  he 
signed  the  stock  certificate  issued  to  himself  on  Novem- 
ber 23  or  24.  That  at  that  time,  or  shortly  afterwards, 
there  were  proceedings  in  aid  of  execution  commenced  on 
the  judgments ;  that  nothing  was  done  towards  a  transfer 
of  this  stock  until  these  proceedings  were  di*smissed  on 
December  10,  and  then  the  transfer  was  made  a  little  be- 
fore the  levy  on  the  same  day. 

We  are  of  the  opinion  that  there  was  enough  in  these 
circumstances  to  warrant  the  conclusion  of  the  district 
court,  that  this  money  was  raised  on  the  homestead  and 
restored  to  the  husband's  possession,  from  which  it  orig- 
inally came,  with  intention  that  he  should  have  the  con- 
trol and  ownership  of  it.  At  all  events  we  are  not  able 
to  say  that  such  conclusion  is  clearly  wrong  notwith- 
standing the  statements  of  both  husband  and  wife  that 
such  was  not  the  case. 

It  is  recommended  that  the  decree  of  the  district  court 
be  affirmed. 

EisKPATRiOK  and  Lobingibb,  CC,  concur 

Affirmed. 


VOL.  4]  JANUARY  TERM,  1903.  43 

Bbel  T.  Stringer. 

Ohaelbs  W.  Ebbl^  appellee^  v.  Edward  Stringer  bt  al., 
APPELLEES^  Impleaded  with  The  Somerset  Trust 
Company^  appellant. 

FiLBD  Januabt  8, 1903.    No.  12,461. 

Commissloner'B  opinion.     Department  No.  2. 

Supersedeas:  Liens  and  Limitation  or  Actions,  Suspension  of:  Ap- 
PEAi.  AND  Bbbob:  Mobtgages.  The  filing  and  approyal  of  a  super- 
sedeas bond  in  an  error  proceeding  from  a  judgment  of  the  dis- 
trict court  suspends  the  lien  of  the  judgment,  which  is  a  mere 
incident  thereto;  and  the  running  of  the  statute  of  limitations 
against  the  lien  of  such  judgment  is  suspended  during  the  pend- 
ency of  such  error  proceeding  in  the  supreme  court. 

Appeal  from  the  district  court  for  Holt  county.  Tried 
lielow  before  Harrington,  J.    Reversed. 

R.  R.  Dickson,  for  appellant. 

W.  R.  Butler,  contra. 

OlDHAMy  C. 

This  suit  originated  in  an  action  filed  in  the  district 
court  for  Holt  county,  Nebraska, by  Charles  W.Ebel  for  the 
purpose  of  foreclosing  a  real  estate  mortgage  on  certain 
lands  situated  in  that  county.  There  were  numerous  de- 
fendants in  this  cause  of  action,  among  which  were  the 
Somerset  Trust  Company,  which  filed  an  answer  and  cross- 
petition  alleging  among  other  things  that  in  March, 
1882,  Ralph  Ege  became  the  owner  in  fee  simple  of  the 
real  estate  described  |n  plaintiff's  petition;  that  he  con- 
tinued to  be  the  owner  until  October  22,  1898,  when  his 
assignee  sold  the  land  to  another  defendant  in  said  cause 
of  action;  that  on  March  30,  1885,  a  judgment  was  ob- 
tained in  the  district  court  for  Holt  county  against  Ralph 
Ege  and  others  for  the  sum  of  |1,305.62  and  costs;  that 
said  judgment  was  sold,  assigned  and  set  over  to  J.  L.  Roll 
for  a  valuable  consideration  on  March  24,  1898;  that  on 
the  same  day  Boll  sold  and  assigned  said  judgment  to 
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appellant,  which  waa  the  owner  of  said  judgment,  and  that 
no  part  of  the  judgment  had  been  paid. 

The  cross-petition  also  alleges  that  an  execution  was 
issued  on  said  judgment,  April  11,  1895,  and  that  after 
the  rendition  of  said  judgment  in  the  district  court  that 
Ege  and  others  within  the  time  allowed  by  law  filed  a 
petition  in  error  in  said  cause  in  the  supreme  court,  and 
gave  a  supersedeas  bond  which  was  duly  approved  for  the 
purpose  of  staying  said  judgment,  and  that  the  execution 
was  thereupon  returned  ;v  and  that  the  case  remained  in  the 
supreme  court  until  the  January  term,  1898,  when  it  was 
afSrmed  and  a  mandate  was  issued  thereon  which  was  re- 
ceived by  the  clerk  of  the  district  court  of  Holt  county  on 
March  28,  1898,  and  spread  upon  the  record  of  said  court. 
The  cross-i)etition  was  filed  April  5,  1901,  and  prayed  that 
this  judgment  be  declared  a  lien  on  the  interest  which 
Ege  held  in  said  lands  at  and  after  March  28,  1898. 

Plaintiff,  and  other  answering  defendants,  demurred 
to  this  cross-petition  on  the  ground  that  it  did  not  state 
facts  suflftcient  to  constitute  a  cause  of  action,  and  that  the 
judgment  alleged  on  was  barred  by  the  statute  of  limita- 
tions. This  demurrer  was  sustained  by  the  district  court 
and  cross-i)etitioner  refused  to  further  plead,  and  his  ac- 
tion was  dismissed  and  he  brings  the  case  here  by  appeal. 

This  case  presents  but  one  question,  and  that  is, 
whether  or  not  the  five-year  period  of  limitation  on  a 
judgment  lien  is  suspended  during  the  time  the  issuance  of 
an  execution  is  superseded  by  bond  pending  a  review  in 
the  appellate  court?  If  it  is,  the  judgment  of  the  district 
court  in  sustaining  the  demurrer  and  dismissing  the  cross- 
petitioner's  bill  was  wrong  and  should  be  reversed;  if  it 
does  not,  the  judgment  is  right  and  should  be  affirmed, 
because  more  than  five  years  elapsed  between  the  time  the 
execution  was  issued  and  the  filing  of  plaintiff's  cross- 
petition. 

It  is  contended  by  appellees  that  as  there  is  no  express 
provision  in  section  482  of  the  Code  of  Civil  Procedure  fbr 
suspending  the  running  of  the  statute  during  the  time  i^ 


VOE.  4]  JANUAHY  term,  1903.  46 

Bbel  V.  Stringer. 

judgment  is  stayed,  we  should  not  read  such  a  provision 
into  the  statute  and  hold  that  because  on  sound  principles 
a  judgment  debtor  had  by  his  own  act  prevented  the  credi- 
tor from  issuing  an  execution  during  the  time  the  judg- 
ment was  stayed,  he  could  not  at  the  same  time  avail  him- 
self of  the  protection  of  the  statute  against  the  judgment 
lien  during  all  the  time  of  the  stay.  It  is  contended  that 
such  a  construction  of  the  stjitute  would  be  judicial  legis- 
lation against  a  policy  plainly  declared  by  the  statute. 

We  must  admit  that  this  contention  seems  to  find  some 
support  in  Sedg\^nck,  Statutory  and  Constitutional  Law, 
305,  and  other  eminent  text  writers  who  have  quoted  his 
remarks  on  this  subject  with  approval.  But  this  conten- 
tion has  found  little  favor  in  courts  of  last  resort  of  the 
different  states;  it  being  very  generally  held  that  when 
the  judgment  debtor  by  his  own  act  deprives  the  creditor 
of  the  means  of  enforcing  the  lien  of  his  judgment,  he  can 
not  avail  himself  of  the  running  of  the  statute  of  limitation 
during  the  time  the  credit;or  is  powerless  to  enforce  his 
lien.  This  conclusion  was  reached  by  the  supreme  court 
of  Minnesota  in  the  case  of  Wakefield  i\  Broton,  37  N.  W. 
Rep.  [Minn.],  788,  after  an  able  and  exhaustive  opinion  in 
which  numerous  authorities,  both  American  and  English, 
were  examined.  The  supreme  court  of  California  in  dis- 
cussing this  question  under  a  statute  which  limited  the 
judgment  lien  to  two  years,  in  the  case  of  Detoey  v.  Latson, 
6  OaL,  at  page  134,  says:  "The  obvious  intention  was  to 
charge  the  estate  of  the  judgment  debtor,  and  to  give  the 
creditor  two  years  to  make  his  money.  The  statute  in- 
tended that  this  time  should  run  from  date  of  the  judg- 
ment, or  period  at  which  the  plaintiff  was  in  a  situation 
to  take  out  execution,  and  pursue  his  remedy  to  final  satis- 
faction. By  the  defendant's  own  act,  the  force  of  that 
judgment  has  been  suspended,  and  the  lien,  which  is  merely 
an  incident,  must  share  a  like  fate.  It  would  be  absurd  to 
say  that  a  lien  attached  upon  a  judgment,  and  expired  by 
its  own  limitation,  while  the  judgment  was  still  in  feii, 
and  could  not  be  prosecuted  to  full  fruition.''    This  de- 
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cision  was  subsequently  adhered  to  by  the  same  court  in 
Englnnd  v.  Lewis,  25  Cal.,  337;  and  to  the  same  eflfect 
have  been  the  holdings  in  Smart  d  Evans  v.  Mason,  2 
Heisk.  [Tenn.],  223;  Fairbanks  v.  Derereaux,  58  Vt.,  359, 
3  Atl.  Rep.,  500;  Hourk  v.  Dvnham,  92  Va.,  211,  23  S.  E. 
Rep.,  238;  PewMooA-  v.  Hart.  8  S.  ^'  T?.  [Pa,],  369. 

'ppellees  make  the  further  contention  that  after  the 
supersedeas  bond  was  executed  bv  the  defendants,  the 
plaintiff  might  have  availed  himself  of  the  procecHling  pro- 
vided for  in  section  591  of  the  Code  of  Civil  Procedure, 
and  have  continued  the  lien  of  his  judgment  by  executing 
to  the  defendants  the  obligation  therein  provided  for. 

In  the  first  place,  this  section  of  the  statute  only  applies 
to  an  "action  arising  on  contract,  for  the  payment  of 
money  only,"  and  there  is  notMng  in  the  allegations  of  the 
cross-petition  to  show  the  nature  of  the  action  on  which 
the  judgment  was  rendered;  nor  was  this  necessary,  for 
ordinarily  the  causes  of  action  are  all  merged  in  the  judg- 
ment which  becomes  a  new  cause  of  action.  If  there  was 
any  merit  in  this  contention  it  should  have  been  pleaded 
as  a  defense.  It  seems  to  us  tlvit  it  would  be  manifestly 
unfair  to  comi)el  a  judgment  cnulitor  to  resort  to  this  pro- 
vision to  save  his  judgment  from  the  bar  of  the  statute 
during  the. time  its  operation  was  suspended  by  a  super- 
sedeas bond  executed  by  the  judgment  debtor,  because  even 
when  the  bond  is  given  it  is  still  left  in  the  discretion  of 
the  trial  court  to  permit  the  enforcementof  the  judgment 
We  are,  therefore,  of  the  opinion  that  the  trial  court  erred 
in  sustaining  the  demurrer,  and  dismissing  appellant's 
cross-petition. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  reversed  and  the  cause  remanded  for  fur- 
ther proceedings. 

Barnes  and  Pound,  CC,  concur. 

Reversed  and  remanded. 
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Hannoba  Hayes,  appellee,  v.  Morgan  Hayes,  appellant. 

Filed  Januabt  8, 1908.    No.  12,462. 
CommlBSioner's  opinion.    Department  No.  8. 
Quieting  Title:    Collateral  Attack:   Byidencb. 

Appeal  from  the  district  court  for  Holt  county.  Tried 
below  before  Kinkaid,  J.    Affirmed. 

B.  R.  Diekson,  for  appellant. 

Arthur  F.  Mullen,  contra. 

A.MES,  C. 

This  is  an  action  to  determine  the  title  and  right  of 
I>06session  of  a  tract  of  land.  The  only  matter  in  dispute 
is  the  validity  of  an  order  of  the  county  court  of  Holt 
county  admitting  to  probate  the  last  will  of  a  deceased 
prior  owner  of  the  land.  The  sole  ground  of  attack  is  that 
the  order  was  made  upon  insufficient  evidence.  We  do  not 
feel  called  upon  to  discuss,  or  to  cite  authorities  upon  a 
proposition  so  long  and  so  well  settled  as  that  such  an 
order  can  not  be  collaterally  attacked  for  such  a  reason. 
Roberts  v.  Flanagan,  21  Neb.,  503;  Bigelow,  Estoppel  [5th 
ed.],  211,  et  seq. 

The  judgment  of  the  district  court  upheld  the  probate 
court  and  determined  the  title  accordingly,  and  it  is  rec- 
ommended that  it  be  affirmed. 

DuPFiE  and  Albert,  CO.,  concur. 

Affirmed. 
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ProTldent  Life  &  Trust  Co.  of  Philadelphia  y.  Bmimcr. 


The  Provident  Life  &  Trust  Company  op  Philadelphia, 

V.  Thomas  C.  Brunner. 

Tiled  January  8, 1903.    No.  12,471. 

Commissioner'g  opinion.    Department  No.  8. 

KortgAgBB:  Foreclobubb:  Deficiency:  Statutes:  Oonsthuction: 
Election  of  Remedies.  Section  848  of  the  Code  of  Ciyil  Proced- 
ure»  as  amended  by  the  act  of  1897,  when  taken  in  connection 
with  the  remainder  of  the  title  of  which  it  is  a  part,  is  a  statute 
compelling  an  election  of  remedies  arid  is  inoperative  upon  a 
suit  begun  before  it  went  into  effect. 

Error  from  the  district  court  for  Douglas  county.  Tried 
below  before  Estellb,  J.    Reversed. 

Geor^fe  B.  Lake  and  Hamilton  d  Mdxwell,  for  plaintilf 
in  error. 

John  0.  Yeiser,  contra. 

Ames,  C. 

On  May  1, 1897,  an  action  was  begun  to  foreclose  a  mort- 
gage upon  real  property  which  had  been  given  to  secnre 
the  payment  of  an  indebtedness  that  fell  due  January  1, 
1897.  After  a  decree  of  foreclosure  and  a  sale  thereunder^ 
and  alter  a  confirmation  of  the  sale,  the  plaintiflf  applied 
to  the  court  for  and  obtained  leave  to  prosecute  an  action 
at  law  to  recover  a  residue  of  the  debt  after  the  applica- 
tion thereon  of  the  proceeds  of  the  sale.  A  judgment  was 
recovered  by  the  defendant  in  this  action  which  was  prose- 
cuted pursuant  to  the  permission  so  obtained,  and  the 
plaintiff  prosecutes  a  petition  in  error  in  this  court 

It  is  not  disputed  that  there  is  an  unpaid  residue  of  liie 

mortgage  debt,  and  the  only  question  presented  here  is 

whether  it  can  be  recovered  by  the  proceedings  above  set 

forth.    We  think  the  answer  has  been  pven  by  this  court 

'and  in  favor  of  the  plaintiff  in  error  by  the  decisions  in 
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Thompson  v.  West,  59  Neb.,  677 ;  Patrick  v.  National  Bank 
of  Commerce,  63  NeB.,  200,  88  N.  W.'  liep.,  183. 

We  do  not  think  it  necessary  to  repeat  or  recapitulate 
the  reasons  adduced  in  those  decisions.  We  may,  however, 
add  thereto  our  own  opinion  that  section  848  of  the  Code, 
•  taken  in  connection  with  the  other  provisions  of  the  title 
of  which  it  is  a  part,  is  no  more  than  a  statute  compelling 
election  between  two  remedies,  both  of  which  existed  prior 
to  the  adoption  of  the  amendment,  ajid  neither  of  which 
has  been  taken  away.  Neither  at  the  time  the  mortgage 
became  due,  nor  at  the  time  the  action  for  its  foreclosure 
was  begun,  was  the  amended  statute  in  force  or  operative. 
At  the  time  the  suit  was  begun,  therefore,  the  plaintiff 
was  not  required  by  law  to  make  an  exclusive  choice  of 
remedies  and  there  is  no  ground  for  a  presumption  that  by 
beginning  the  action  he  intended  to  do  so.  He  could  not 
have  foreseen  the  results  of  the  litigation  nor  could  he 
have  predicted  how  long  the  amendment,  if  already  en- 
acted, would  remain  unrepealed.  At  all  events  it  had  not 
yet  become  restrictive  of  his  liberty  of  conduct. 

The  consequences  of  beginning  a  suit  under  an  existing 
law  were  not  affected  by  a  modification  of  the  law  sub- 
sequently coming  Into  operation. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed  and  a  new  trial  granted. 

DuPFiB  and  Albbbt,  CO.,  concur. 

Bevebsed  and  remanded 


MOBBis  H.  Kelly  v.  The  County  of  Dawes  et  al. 

Filed  Jaiotabt  21, 1903.    No.  11,911. 

Commissioner'B  opinion.    Department  No.  8. 

1.  Taxation:  Counties:  Pobchabe  by  Boabd:  Cawcsbllation.  A 
county  board,  after  having  purchased  real  estate  for  delinquent 
taxes  in  the  manner  provided  by  law,  cannot  cancel  or  rescind 
tlie  sale  without  the  full  payment  of  the  taxes,  penalties,  Interest 
and  costs  on  account  of  which  the  same  was  made. 

8 
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2.  Taxation:  Counties:  Pubchase  by  Board:  Foreclosure:  Wheiv 
Accrues.  Article  4  of  chapter  77  of  -the  Ck)mpiled  Statutes,  en- 
titled "Revenue/*  is  a  complete  regulation  concerning  the  en- 
forcement of  tax  liens  purchased  by  counties,  and  an  action  to 
foreclose  such  liens  cannot  be  begun  until  after  the  expiratioft 
of  two  years  from  the  date  of  sale. 

Error  from  the  district  court  for  Dawes  county.    Tried  • 
below  before  Westover,  J.    Reversed  and  dismissed. 

Albert  W.  Crites,  for  plaintiff  in  error. 

W.  H.  Fanning^  contra. 

Ames,  C. 

This  is  an  action  upon  the  equity  side  of  the  court  for 
the  foreclosure  of  alleged  liens  in  favor  of  the  state  and 
of  the  county  of  Dawes  and  the  city  and  school  district  of 
Chadron,  for  general  taxes  levied  for  revenue  purposes  for 
the  years  from  1893  to  1897  both  inclusive,  upon  a  tract 
of  land  belonging  to  the  plaintiff  in  error.  The  plaintiff 
had  judgment  as  prayed  in  the  court  below,  and  the  de- 
fendant brings  the  case  here  by  proceedings  in  error. 
There  is  no  dispute  as  to  facts.  The  land  had  been  sold 
to  the  county  at  treasurer's  sale  and,  at  the  date  of  the  be- 
ginning of  this  action,  two  years  from  the  date  of  the  sale 
had  not  expired.  If  this  suit  had  been  brought  upon  the 
tax  sale  certificate,  its  dismissal,  as  being  prematurely 
b^un,  would  have  been  required  by  the  authority  of 
lodence  v,  Peters,  64  Neb.,  425,  89  N.  W.  Rep.,  1041.  But 
after  the  sale  and  issuance  of  the  certificate,  and  after  an 
action  for  foreclosure  thereon  had  been  b^un  and  dis- 
missed because  of  being  premature,  the  county  board  or- 
dered the  certificate  and  the  sale  record  to  be  canceled, 
which  was  attempted  to  be  done,  and  this  action  was  then 
conn.  ( reed  within  less  than  two  years  from  the  date  of 
the  tax  sale,  as  an  action  to  foreclose  in  a  case  in  which  no 
sale  has  been  made.  It  is  first  objected  that  this  attempted 
cancellation  or  rescission  is  void  and  the  point  is,  in  our 
opinion,  well  taken.    The  county  by  its  purchase  had  ac- 
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quired  valuable  rights,  among  which  were  penalties  and 
costs  accruing  at  the  tax  sale,  and  an  inchoate  right  of 
foreclosure  under  the  statute  enacted  for  that  purpose. 
We  do  not  think  it  was  within  the  power  of  the  county 
board  to  surrender  or  relinquish  these  rights,  without  con- 
sideration moving  to  the  county,  and  that  to  permit  it  so 
to  do  would  be  to  oflfer  an  opportunity  for  the  practice 
of  such  favoritisms  and  inequalities,  as  between  taxpayers, 
as  would  be  corrupting  in  their  tendencies  and  against 
public  policy.  The  county  should  be  treated  as  being  still 
the  owner  of  the  tax  sale  certificate  and  entitled  to  enforce 
the  same  in  the  manner  provided  by  the  statute.  This 
suit,  although  it  was  not  brought  on  the  sale  certificate, 
might  perhaps,  inasmuch  as  all  the  facts  are  disclosed  by 
the  answer,  be  treated  as  an  action  thereon  and  the  judg- 
ment of  the  district  court  be  thus  upheld,  were  it  not  the 
fact  that  it  was  begun  within  a  little  more  than  a  month 
after  the  date  of  the  sale,  and  it  must  therefore  be  dis- 
missed as  being  premature. 

The  provision  of  section  2  of  article  5  of  the  revenue  law 
that  an  action  to  foreclose  may  be  begun  at  any  time  within 
five  years  from  the  date  of  the  tax  sale  upon  which  the 
lien  is  based  must,  we  think,  be  regarded  as  restrained  by 
the  provisions  of  section  1  of  the  preceding  article  and  by 
those  of  section  179  of  the  revenue  act  of  1879,  so  as  to 
limit  the  right  of  action  by  counties  until  after  the  ex- 
piration of  two  years  from  the  date  of  the  sale.  Article  4 
is  a  regulation  complete  in  itself,  concerning  the  purchase 
and  enforcement  of  tax  liens  by  counties,  and  as  decided 
by  this  court  in  The  County  of  Logan  v.  Carnalian,  66 
Neb.,  685,  when  adequate  remedies  for  the  collection  of 
taxes  have  been  provided  by  statute  they  are  exclusive  of 
all  others. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  reversed  and  the  action  dismissed. 

Dtjffie  and  Albert,  CC,  concur. 

Reversed  and  dismissed. 
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The  City  of  Omaha  v.  Johanna  Gsantneb. 

Filed  January  21, 1903.    No.  12,303. 
Commissioner's  opinion.     Department  No.  3. 

1.  Kunidpal  Corporations:    Taxation:     Injunction:     Deduction    of 

Taxes  from  Purchase  Price:  Estoppel.  That  the  vendee  of  real 
estate  deducted  from  the  agreed  purchase  price  certain  taxes 
levied  against  the  property,  would  not  estop  him  from  denying  the 
validity  of  such  taxes  in  an  action  to  restrain  their  collection,  in 
the  absence  of  an  agreement,  between  himself  and  his  vendor, 
that  such  amount  should  be  retained  and  applied  on  the  taxes. 

2.  Kunicipal  Corporations:    Streets:    Paving,  Petition  fob:    Ghabos 

ON  Abutting  Property:  Statutes.  The  act  of  1887,  section  69, 
chapter  12a,  Compiled  Statutes,  incorporating  metropolitan  cities, 
authorized  any  such  city  to  pave  any  street,  alley  or  avenue 
within  its  limits,  either  with  or  without  a  petition  of  the  prop- 
erty owners  representing  a  majority  of  the  feet  frontage  abutting 
on  such  street,  alley  or  avenue;  but  without  such  petition  the 
city  could  not  make  the  cost  of  paving  a  charge  against  the 
abutting  property.  Following  Orr  v.  City  of  Omaha,  2  Neb. 
[Unof.].  771,  90  N.  W.  Rep.,  301. 

8.  Kunicipal  Corporations:  Streets:  Curbing:  CnARCE  on  Abutting 
Property:  Statutes.  Under  the  act  of  18S7,  when  the  city  has 
ordered  a  street  paved  it  may  curb  and  gutter  the  same  and  make 
the  expense  thereof  a  legal  charge  upon  the  abutting  real  estate. 

Error  from  the  district  court  for  Douglas  county.  Tried 
below  before  Fawcett,  J.    Reversed  with  directions. 

James  H.  Adams  and  Charles  E,  Morgan,  for  plaintiff 
in  error. 

C.  J.  Smyth,  contra. 

Albert,  G. 

This  action  was  brought  in  the  district  court  for  Douglas 
county,  for  the  purpose  of  enjoining  the  collection  of  pav- 
ing and  curbing  taxes  levied  on  the  property  of  the  plain- 
tiff by  the  city  of  Omaha,  The  i)etition  alleges  that  these 
assessments  are  void  for  the  reason  that  no  valid  petition 
for  the  paving  and  curbing  had  been  tiled  prior  to  the 
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ordering  of  the  Bame,  and  that  the  notices  of  the  sitting 
of  the  board  of  equalization  were  insufficient. 

The  answer,  for  present  purposes,  may  be  said  to  consist 
of  a  general  denial  and  an  affirmative  defense  to  the  effect 
that  the  plaintiff  became  the  owner  of  the  property  in 
question,  by  purchase  long  after  the  taxes  in  controversy 
were  levied,  and  that,  in  the  purchase  of  such  property, 
she  recognized  the  validity  of  such  taxes  and  deducted  the 
amount  thereof  from  the  agreed  purchase  price  of  the 
proi)erty,  retaining  in  her  hands  money  with  which  to  pay 
the  same,  whereby  she  is  estopped  to  deny  their  validity. 

The  reply  is  a  general  denial.  The  court  found  for  the 
plaintiff,  and  entered  a  decree  accordingly.  The  defendant 
brings  error. 

But  two  of  the  many  errors  assigned  are  discussed  by 
counsel.  The  first  relates  to  the  exclusion  of  certain  testi- 
mony of  the  former  owner  of  the  property,  offered  by  the 
defendant  in  support  of  its  plea  of  estoppel.  The  offer  was 
in  these  words:  "The  defendant  offers  to  prove  by  the 
witness,  that,  in  the  purchase  of  the  property  in  contro- 
versy herein  from  him  by  the  plaintiff,  the  plaintiff  recog- 
nized the  validity  of  the  special  taxes  in  controversy  in 
this  suit  and  that  from  the  agreed  purchase  price  of  the 
land,  the  special  taxes  in  controversy  herein  were  deducted 
and  were  held  out  by  the  plaintiff  therefrom  and  the 
amount  thereof  was  not  paid  over  by  the  plaintiff 
to  him,  but  was  retained  by  the  plaintiff."  The  al- 
legations of  the  answer  in  this  regard  are  as  follows: 
**that  said  Johanna  Gsantner  became  the  owner  of  the 

said  proi)erty  through  a  deed  from  one Johnson 

and  wife,  given  long  since  the  said  taxes  were  levied; 
that  in  said  transaction  the  plaintiff  recognized  the 
validity  of  the  said  special  taxes  in  controversy  herein 
and  deducted  the  same  from  the  purchase  price  agreed 
upon,  retaining  in  her  hands  money  with  which  to  pay  the 
same  and  the  said  Johanna  Gsantner  is  and  ought  to  be 
now  estopped  from  contesting  the  validity  of  any  of  the 
special  taxps  in  controversy  herein." 


B4  NEBRASKA  REPORTS.     [Unofficial. 

City  of  Omaha  t.  GBantner. 

We  do  not  think  the  facts  covered  by  the  offer  or  that 
portion  of  the  answer  quoted,  if  proved,  would  have 
amounted  to  an  estoppel.  One  of  the  prime  factors  of  an 
estoppel  is  mutuality  as  to  the  parties  concerned.  That 
"from  the  agreed  purchase  price  of  the  land,  the  special 
taxes  were  deducted  and  held  out  by  the  plaintiflF  there- 
from,*' would  not  estop  her  vendor  from  denying  the 
validity  of  such  taxes,  in  an  action  for  the  balance  of  the 
agreed  purchase  price,  in  the  absence  of  an  agreement 
between  him  and  the  plaintiff  that  they  should  be  thus 
deducted  and  retailed.  No  such  agreement  is  alleged  in 
the  answer  or  shown  by  the  offer,  nor  was  there  any  evi- 
dence tending  to  show  such  agreement.  We  think  the 
offer  was  properly  rejected. 

The  improvements,  for  which  the  taxes  were  levied,  were 
made  when  the  act  of  1887,  incorporating  cities  of  the  met- 
ropolitan class,  was  in  force.  The  court  held  the  entire  tax 
void,  because  no  sufficient  petition  for  such  improvements 
had  been  presented  to  the  city  authorities.  The  order  for 
curbing  covered  the  same  territory  as  that  covered  by  the 
order  for  paving.  The  defendant  insists  that  the  city  had 
authority  to  order  the  paving  u^ithout  a  petition  and  that, 
as  the  street  was  ordered  paved,  no  petition  for  the  curbing 
was  required  to  give  the  city  jurisdiction  to  order  the  curb- 
ing and  to  levy  a  special  tax  therefor,  and  that  the  curbing 
tax  at  least,  is  valid.  The  precise  question  thus  presented 
is  fully  considered  in  Orr  v,  Citj/  of  Omaha,  2  Neb.  [Unof.], 
771,  90  N.  W.  I?ep.,  301,  and  resolved  in  favor  of  the  con- 
tention of  the  defendant  in  this  case.  On  the  authority  of 
that  case,  the  paving  tax  is  void,  because  no  petition  for 
such  improvement  was  presented;  but  the  curbing  tax  is 
a  valid  lien  against  the  property. 

It  is  therefore  recommended  that  the  decree  of  the  dis- 
trict court,  so  far  as  relates  to  the  paving  tax,  be  affirmed, 
and  so  far  as  relates  to  the  curbing  tax  reversed,  and  the 
cause  remanded  with  directions  to  enter  a  decree  in  favor 
of  the  defendant  as  to  such  curbing  tax. 

Ames  and  Duffib,  CO.,  concur. 
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The  decree  of  the  district  court,  so  far  as  relates  to  the 
paving  tax,  is  affirmed,  and  so  far  as  relates  to  the  curbing 
tax  reversed,  and  the  cause  remanded  with  directions  to 
enter  a  decree  in  favor  of  the  defend^t  as  to  such  curbing 
tax. 

HoLcoMB,  J.,  expresses  no  opinion. 

Reversed  with  directions. 


Logan  P.  Jackson  et  al.  v.  John  E.  McNatt. 

Piled  January  21, 1903.    No.  12,306. 
Commissioner's  opinion.     Department  No.  1. 

1.  Principal  and  Agent:   Disclosttbe  of  Agenot:    Ltabilitt  of  Agent. 

An  agent  who  fails  to  disclose  the  fact  of  his  agency  but  repre- 
sents himself  as  principal,  leading  a  stranger  to  deal  with  liim 
as  such,  will  be  liable  as  principal. 

2.  Appeal  and  Error:   Verdict  Wbong.    Where  a  verdict  is  clearly  and 

manifestly  wrong  it  will  be  set  aside  on  error. 

S.  Principal  and  Agent:  Disclosube  of  Agency:  Reooyeby  of  Pay- 
ment; Vendor  and  Purchaser.  A  vendee  under  an  executory 
contract  for  the  sale  of  land  paid  to  the  agents  of  the  vendor 
1100  cash,  $2,400  to  be  paid  upon  delivery  of  the  deed  to  the 
premises.  The  receipt  for  the  cash  payment  was  signed  "E.  J. 
W.  per  W.  A  J"  The  vendee  also  took  from  the  agents  an  order 
upon  the  tenant  to  deliver  to  him  the  crops  for  the  current  year, 
which  order  was  signed  "W.  A  J.,  Attys.  for  E.  J.  W."  There 
was  also  delivered  to  vendee  a  lease  from  E.  J.  W.,  the  owner,  to 
G.  A.,  a  tenant,  signed  by  **B.  J.  W.  by  W.  A  J.  his  agts.  ft  Attys.," 
upon  the  back  of  which  was  an  assignment  of  the  rights  of  E. 
J.  W.  in  the  lease  to  vendee,  the  same  being  signed  by  '*E.  J.  W. 
by  W.  ft  J.,  his  attys."  Vendee  rescinded,  and  within  a  few  days 
after  payment  of  the  $100  cash,  brought  an  action  in  Iowa  against 
E.  J.  W.  Held,  That  in  an  action  against  the  agents  for  the 
recovery  of  the  cash  payment  after  rescission,  the  unsupported 
testimony  of  vendee  that  one  of  the  defendants  had  stated  at 
the  time  of.  making  the  contract  that  he  owned  the  greater  part 
of  the  land,  and  that  E.  J.  W.  did  not  have  an  interest  therein, 
which  testimony  was  denied  by  defendants,  was  insufficient  to 
charge  the  defendants  as  principals. 


56  NEBRASKA  REPORTS.     [Unoppiciai^ 

Jackson  y.  McNatL 

Error  from  the  district  court  for  Otoe  county.  Tried 
below  before  Jessen,  J.    Reversed. 

W.  F.  Mora/n^  E.  F.  Moron  and  L.  F,  Jackson,  for  plain- 
tiflfs  in  error. 

John  G.  Watson,  John  V.  Morgan  and  fif.  J.  Stevenson, 
contra. 

KiRKPATRIGKy  C. 

On  the  30th  day  of  June,  1890,  John  E.  McNatt  filed 
his  petition  in  the  district  court  of  Otoe  county  a^inst 
Logan  F.  Jackson  and  Edwin  F. .Warren,  partners,  in 
which  he  alleged  that  on  or  about  the  3d  day  of  November, 
1899,  plaintiflf  and  defendants  entered  into  a  verbal  con- 
tract providing  for  the  sale  to  plaintiflf  by  defendants  of 
certain  real  estate,  describing  it,  and  situated  in  Fremont 
county,  Iowa,  the  agreement  being  that  plaintiflf  should 
pay  |2,500  for  the  premises ;  that  defendants  should  make 
a  good  title  in  fee  simple,  and  deliver  a  good  and  suflQcient 
deed  thereto  within  a  reasonable  time;  that  plaintiff 
should  deposit  with  defendants  the  sum  of  flOO  cash,  the 
balance  of  |2,400  to  be  paid  on  receipt  of  the  deed ;  that 
plaintiflf  did  deposit  |100  cash  with  defendants,  to  be  re- 
tained by  them  and  applied  on  the  purchase  price  if  plain- 
tiflf completed  the  purchase  and  received  the  deed,  but  to 
be  returned  to  him  if  defendants  failed  to  fulfill  their 
agreement  to  supply  a  good  and  sufllcient  deed  in  pur- 
suance of  the  agreement  alleged.  Plaintiflf  allied  that 
defendants  represented  to  him  that  they  were  the  owners 
of  the  premises,  that  they  could  deliver  a  good  and  suffi- 
cient deed,  and  that  the  title  to  the  premises  was  perfect; 
that  relying  upon  these  representations,  he  was  induced  to 
make  the  contract  and  the  cash  deposit  mentioned;  that 
at  the  time  of  the  agreement,  defendants  were  not  the 
owners  of  the  premises,  never  had  been,  and  never  poB- 
sessed  any  interest  therein,  and  that  the  title  thereto  wu 
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not  perfect;  that  plaintiff  haa  always  stood  ready  to  per- 
form his  part  of  the  agreement ;  that  defendants  had  never 
at  any  time  given  plaintiff  a  good  and  sufficient  deed^  hav- 
ing wholly  failed  and  n^lected  so  to  do ;  that  he  had  de- 
manded the  return  of  the  cash  payment  of  flOO,  which  had 
been  refused ;  that  he  had  sustained  a  loss  of  flOO  and^  in 
addition  thereto,  |50  as  interest  on  the  12,400,  which 
through  fault  of  defendants  he  had  been  obliged  to  keep 
idle  and  ready  to  complete  the  purchase,  the  petition  con- 
cluding with  prayer  for  judgment  accordingly. 

For  answer  defendants  denied  the  allegations  of  the 
petition,  and  pleaded  that  on  November  3, 1899,  one  Elmer 
J.  West  was  the  owner  of  the  premises;  that  defendants 
were  his  agents,  and  as  such  entered  into  a  contract  in 
writing  in  the  name  of,  for  and  on  behalf  of  West,  with 
plaintiff  for  the  sale  of  the  premises;  the  written  agree- 
ment being  set  out  in  the  petition  as  follows: 

"November  3,  1899.  Beceived  of  John  E.  McNatt  the 
sum  of  one  hundred  dollars,  to  apply  on  purchase  price  of 
Iowa  farm,  described  as  follows :  the  southeast  quarter  and 
the  east  half  of  the  southwest  quarter  of  section  twenty- 
siz  (26),  township  sixty-nine  (69),  range  forty-four  (44), 
in  Fremont  county,  Iowa;  balance,  twenty-four  hundred 
dollars,  to  be  paid  on  delivery  of  deed  of  said  premises  to 
said  McNatt  within  a  reaBonable  time,  or  as  soon  as  the 
same  can  be  procured  from  present  owners.  It  being 
understood  that  all  taxes  now  due  thereon  shall  be  paid  by 
said  grantors.  (Signed.)  Elmer  J.  West,  per  Warren  & 
Jackson,  agents." 

That  thereupon  plaintiff  paid  to  defendants  as  agents 
of  West,  flOO;  that  their  agency  for  West  was  fully  dis- 
closed to  plaintiff  before  signing  the  agreement  set  out; 
that  defendants  had  no  right  to  the  money  so  jwiid  except 
as  agents  of  West;  that  prior  to  the  making  of  the  con- 
tract, defendants  had  fully  informed  plaintiff  as  to  the 
status  of  the  title  to  the  premises,  and  that  with  full 
knowledge  of  the  same,  plaintiff  agreed  to  purchase  as 
provided  in  the  agreement  mentioned;  that  plaintiff  had 
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refused  to  perform  his  part  of  the  contract,  although  de- 
fendants had  procured  deeds  from  West,  their  principal, 
and  were  at  all  times  ready  to  deliver  the  deeds  as  agreed; 
that  defendants  liad  expended  the  |100  cash  payment, 
with  the  knowledge,  consent  and  concurrence  of  plaintiff, 
for  taxes  due  and  other  matters  incidental  to  the  transfer, 
and  that  they  had  fully  accounted  to  their  principal  Weat 
for  such  expenditure  before  any  demand  for  repayment 
had  been  made  by  plaintiff. 

A  reply  was  filed,  denying  generally  all  the  allegations 
of  new  matter  in  the  answer.  There  was  trial  to  the 
court  and  a  jury,  a  verdict  for  plaintiff  and  judgment 
thereon.  Warren  and  Jackson,  defendants  below,  present 
error  in  this  court,  alleging  that  there  is  error  in  the  in- 
structions given,  and  in  the  refusal  of  others  requested, 
and  further  that  the  verdict  is  not  sustained  by  sufficient 
competent  evidence. 

The  view  that  we  entertain  of  the  evidence  as  preserved 
will  make  it  rnnoccssary  to  consider  many  of  the  errors 
assigned.  The  -court  instructed  the  jury  upon  its  own 
motion  as  follows: 

"No.  5.  When  a  party  acts  and  contracts  avowedly  as 
the  agent  of  a  disclosed  principal,  his  acts  and  contracts, 
within  the  scope  of  his  authority,  are  considered  the  acts 
and  contracts  of  the  principal,  and  involve  no  i>er8onal 
liability  on  the  part  of  the  agent. 

"And  if  you  shall  find  from  the  evidence  that  the  said 
defendants  were  the  agents  of  one,  Elmer  J.  West^  for  the 
sale  of  the  lands  in  question,  and  that  they  acted  within 
the  scope  of  their  authority  in  making  the  sale  of  the  lands 
in  question,  and  that  the  plaintiff  knew  that  the  said  de- 
fendants were  the  agents  of  said  West  in  making  the  same, 
you  are  instructed  that  the  defendants  are  not  personally 
liable,  and  your  verdict  will  be  for  the  defendants,  and 
this  will  end  your  investigation  in  this  case." 

It  is  apparent  from  the  verdict  returned  that  the  jury 
did  not  believe  from  the  evidence  that  plaintiff  knew  when 
he  made  the  contract  that  defendants  were  agents  finr 
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West,  but  did  believe  that  defendants  represented  them- 
selves to  plaintifiP,  and  that  the  latter  believed  they  were 
the  owners' of  the  premises  in  fee.  It  seems  to  us  that  the 
slig:htest  inspection  of  the  record  will  make  it  clear  and 
manifest  that  defendants  were  not  the  owners  of  the 
premises,  but  were  in  fact  dealing  with  relation  thereto  as 
the  agents  for  Elmer  J.  West,  the  owner.  They  were  by 
him  authorized  to  sell  the  property,  and  it  was  by  virtue 
of  this  authority  that  they  entered  into  the  negotiations 
with  McNatt.  As  to  this  proi)osition,  there  can,  we  think, 
be  no  disagreement  among  fair  minds,  and  it  must  be 
assumed  that  the  jury  based  defendant's  liability  upon  the 
sole  ground  that  they  actively  led  McNatt  to  believe  they 
were  the  owners  at  the  time  they  dealt  with  him. 

This  is  an  action  for  money  had  and  received,  to  recover 
part  purchase  price  under  an  executory  contract  for  the 
^n\e  of  land  after  plaintiff  has  elected  to  rescind.  It  has 
been  many  times  decided  that  such  action  will  lie.  Wright 
V.  Dickin.son^  67  Slich.,  580.  The  theory  of  plaintiff  was 
that  defendants  had  led  him  to  believe  that  thev  dealt  re- 
garding  the  land  as  the  owners,  and  were  therefore  liable 
for  the  cash  payment,  the  same  as  if  in  fact  they  had  not 
been  agents.  It  is  a  well  established  principle  that  where 
an  agent  fails  to  disclose  his  agency  when  making  the  con- 
tract, and  deals  with  a  third  person  as  being  himself  the 
principal,  he  will  be  liable  as  principal,  the  reason  for  the 
rule  being  that  the  party  deals  with  the  undisclost  d  mxovt 
upon  the  latter's  credit,  and  is  not  bound  to  inquire 
ivhether  the  pretended  principal  is  or  is  not  in  fact  an 
agent.  The  duty  is  upon  the  agent  to  disclose  his  agency, 
not  upon  others  to  discover  it.  Many  cases  announce  this 
doctrine.  Bickford  i\  First  National  Bank  of  Chicaffo, 
89  Am.  Dec.  [111.]*  436;  Bahhrin  r.  Leonard,  94  Am.  Dec. 
[Vt.],  324;  The  York  County  Bank  of  Pennsylvania  v. 
Stein,  24  Md.,  447;  McClelland  Hillyer  v,  Parker,  27  Mo., 
162;  Bey mer  t?.  Bonsall,  79  Pa,  St.,  298. 

It  was,  therefore,  proper  for  the  court  to  instruct  the 
jury  in  this  case  that  plaintiff  could  not  recover  if  he 
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knew  defendants  were  the  agents  of  West  when  he  entered 
into  the  contract  with  them.  .  They  must  therefore  have 
found  that  he  did  not  know  of  their  agency,  and  that  they 
did  not  disclose  such  agency.  Under  the  view  we  take  of 
the  record,  the  one  question  for  determination  is  whether 
the  evidence  is  suflBcient  to  sustain  a  finding  that  plaintiff 
did  not  know  of  the  agency  of  defendants.  If,  in  this 
regard,  it  is  insufficient  the  judgment  must  be  reversed- 

Plaintiff  McNatt  testified  at  the  trial  as  follows:  *^ 
asked  them  (defendants)  who  owned  this  land,  and  Mr. 
Jackson  said  he  owned  the  biggest  interest  in  it.  I  asked 
him  if  Elmer  J.  West  owned  any  interest  in  it,  and  he 
said  he  didn^t  own  a  dollar  in  it,  and  it  was  just  a  smug- 
gling piece  of  business."  Beyond  this  there  is  no  evidence 
anywhere  in  the  record  tending  to  support  the  theory  of 
McNatt  that  defendants  concealed  from  him  their  agency, 
and  that  he  dealt  with  them  as  principals.  Upon  this  ques- 
tion there  is  a  sharp  conflict  between  the  testimony  of  Mc- 
Natt and  defendants,  both  of  whom  testified  that  they 
made  a  full  disclosure  of  their  agency.  If  the  record 
showed  nothing  more  than  this  conflict,  it  would  be  neces* 
sary  under  the  repeated  holdings  of  this  court  to  r^ard 
the  jury^s  verdict  as  conclusive. 

But  there  are  many  circumstances  shown  by  the  record 
which  tend  to  override  the  supposition  that  McNatt  did 
not  know  he  was  dealing  with  the  agents  of  West  The 
receipt  given  to  McNatt  upon  payment  of  the  flOO  cash 
when  the  contract  was  made  is  signed  "Elmer  J.  West, 
per  Warren  &  Jackson,"  as  introduced  by  McNatt  in  evi- 
dence; but  defendant  Jackson  testified  positively  that  the 
word  "agents,"  following  the  name  of  the  firm,  was  upon 
the  paper  as  originally  given,  and  had  been  erased.  He 
had  signed  the  paper  himself  and  had  written  "agents" 
thereon.  The  original  receipt  was  offered  in  evidence,  and 
our  examination  of  it  has  left  us  wholly  in  doubt  whether 
there  was  any  attempted  erasure  of  a  portion  of  it  or 
any  alteration.  The  letterpress  copy  of  it  was  offered  by 
def endantSy  and,  aB  it  appears  of  record,  the  word  "agents" 
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follows  the  names  of  Warren  &  Jackson.  Within  a  few 
days  after  the  election  of  McNatt  to  rescind  the  contract, 
it  is  shown  that  he  filed  an  action  in  one  of  the  courts  of 
the  state  of  Iowa,  against  Elmer  J.  West,  and  in  the  peti- 
tion filed  in  that  action,  he  set  out  in  full  the  receipt  hereto- 
fore quoted,  and  as  it  there  appears  of  record,  the  word 
^^agents"  follows  the  firm  name  of  Warren  &  Jackson. 
McNatt  testified  that  he  could  not  remember  that  the 
word  "agents"  had  been  upon  the  paper,  and  did  not  think 
there  had  been  an  erasure. 

But,  at  any  event,  the  receipt  was  taken  by  McNatt 
signed  by  "Elmer  J.  West  per  Warren  &  Jackson."  Here 
was  certainly  direct  notice  to  McNatt  that  he  was  not 
dealing  with  the  owner,  but  rather  through  others  pre- 
tending to  deal  under  some  manner  of  authority  from  the 
owner  who  was  named.  The  receipt  plainly  says  that  the 
money  was  received  by  Elmer  J.  West  through  Warren  & 
Jackson.  Whether  they  are  therein  designated  as  agents, 
or  api)ear  without  designation,  may  be  regarded  as  imma- 
terial, for  it  is  apparent  that  the  dealings  were  being  had 
i;*4th  West  through  certain  persons  holding  themselves  out 
as  having  authority  to  bind  the  owner.  This  receipt  was 
retained  by  McNatt  until  produced  by  him  at  the  trial. 

On  the  next  day  after  the  giving  of  the  receipt,  defendant 
Jackson  accompanied  McNatt  to  Sidney,  Iowa,  for  the 
purpose,  as  the  latter  testifies,  of  paying  the  taxes  due  on 
the  land.  He  says  that  the  taxes  were  paid  in  the  presence 
of  McNatt,  and  the  receipt  given  to  him.  This  testimony 
is  admitted  by  McNatt.  The  treasurer's  tax  receipt,  which 
was  produced  at  the  trial,  receipts  the  payment  by  Elmer 
J.  West  of  139.49  in  full  for  the  taxes  for  the  year  1898. 

On  the  same  day  on  which  the  receipt  for  f  100  was 
given  to  McNatt,  there  was  also  delivered  to  him  the  fol- 
lowing order : 

"Nov.  3,  1899.  To  Green  Acord :  Mr.  John  McNatt  has 
this  day  purchased  the  farm  now  occupied  by  you,  and  you 
will  please  deliver  to  him  the  rent  for  the  year  1899,  he 
having  purchased  the  farm  together  with  the  landlord's 
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share  pf  the  crops  for  this  year.     (Signed.)    Warren  & 
Jackson,  Attorneys  for  Elmer  J.  West/' 

There  was  also  delivered  to  SIcNatt  at  the  same  time  a 
lease  of  the  premises,  being  a  memorandum  of  agreement 
dated  September  15,  1899,  betAveen  Elmer  J.  West  and 
Green  Acord.  It  is  signed  "Elmer  J.  West,  by  Warren 
&  Jackson,  his  agts.  &  Attys.  G.  B.  Acord."  Before  de 
livering  this  paper  to  McNatt,  the  following  indorsement 
was  made  on  the  back  thereof:  "Nebraska  City,  Neb., 
Nov.  3,  1899.  For  value  received,  the  said  Elmer  J.  West 
hereby  assigns  all  his  interest  in  the  within  lease  to  John 
E.  McNatt,  said  McNatt  having  this  day  purchased  the 
premises  leased  and  takes  the  same  subject  to  all  the  rights 
of  the  said  Elmer  J.  West.  ( Signed. )  Elmer  J.  West,  by 
Warren  &  Jackson,  his  attys." 

We  are  at  a  loss  to  conceive  how,  under  the  evidence  set 
out,  a  reasonable  and  prudent  man  could  deal  with  persons 
in  a  transaction  involving  $2,500  in  the  honest  belief  that 
such  persons  were  the  real  owners  of  the  premises,  when 
in  all  the  pai)ers  and  instruments  issued  or  transferred  by 
them  they  invariably  designated  themselves  as  the  agents 
or  attorneys  of  another,  who  purports  to'be  the  real  owner, 
and  who  is  rej^eatedly  named  as  such.  Nor  can  we  see  how 
a  jury,  with  this  evidence  before  them,  could  believe  that 
McNatt  dealt  with  the  defendants  in  the  faith  and  belief 
that  they  were  not  the  agents  of  West  duly  authorized  by 
their  principal  to  make  the  sale  of  the  premises.  Their 
verdict  should  have  been  for  the  defendants  because  the 
evidence  shows  that  they  were  the  agents  of  West  and  that 
their  agency  was  fully  known  to  McNatt. 

It  has  been  many  times  said  by  this  court  that  a  jury's 
verdict  is  ordinarily  conclusive  upon  a  disputed  question 
of  fact,  but  this  principle  does  not  apply  in  this  case.  Mc- 
Natt does  not  even  testify  that  he  believed  the  defendants 
were  the  owners,  and  his  unsupported  statement  that  one 
of  the  defendants  represented  himself  to  be  an  owner  and 
not  an  agent  is  completely  overborne  by  the  evidence  in 
the  record.    The  judgment  is  wrong  and  it  is  therefore 
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recommended  that  the  same  be  reversed,  and  the  cause  re- 
manded for  further  proceedings. 

Hastings,  C,  concurs. 

Reversed  and  remanded. 


First  National  Bank  of  North  Platte^  Nebraska,  ap- 
pellee, f.  James  A.  Tyler,  appellant,  et  al. 

Filed  Januabt  21, 1903.    No.  12,435. 
Commissioner's  opinion.    Department  No.  1. 

1.  Mort graces:    Fobeclosure:    Appraisal:    Valuation:    Fraud.    On  the 

hearing  of  a  motion  to  confirm  the  sale  of  real  estate,  it  appeared 
that  the  value  of  the  land  as  fixed  by  the  appraisers  was  $4,000. 
Seven  witnesses  fixed  the  value  at  $4,800,  and  five  fixed  it  at 
$3,200.  Held,  That  the  ruling  of  the  trial  court,  sustaining  the 
appraisement,  was  not  erroneous. 

2.  Kortgag^:    Foreclosure:    Appraisal:    Disinterested  Freeholder. 

One  of  the  appraisers  at  a  judicial  sale,  a  long  time  prior  to  the 
appraisement,  had,  on  behalf  of  another,  inquired  of  the  owner  of 
the  land  his  price  for  the  same  and  of  the  owner  of  the  decree 
his  price  for  the  decree.  The  negotiations  were  dropped,  the 
appraiser  by  affidavit  stating  that  these  dealings  with  reference 
to  the  land  had  in  no  way  influenced  his  Judgment  in  appraising 
the  property.  Held,  That  the  trial  court  did  not  err  In  refusing 
to  vacate  the  sale  on  the  ground  that  the  appraiser  was  not  a 
disinterested  freeholder. 

Appeal  from  the  district  court  for  Dawson  county. 
Tried  below  before  Sullivan,  J.    Affirmed. 

E.  A.  Cook,  for  appellant 

G.  W.  Fox,  contra^ 

KiRKPATRIGK,  0. 

This  is  an  appeal  from  an  order  of  confirmation  entered 
by  the  district  court  of  Dawson  county  in  a  sale  on  a  mort^ 
age  foreclosure.  Objections  were  made  to  the  appraise- 
ment and  to  the  sale^  which  were  overruled^  and  the  cause 
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is  brought  to  this  court  upon  appeal.  The  ruling  of  the 
trial  court  is  assailed  on  two  grounds:  (1)  That  the  ap- 
praisement of  the  property  was  too  Ioav;  and  (2)  that 
one  of  the  appraisers  who  acted  with  the  sheriff  was  not 
a  disinterested  person  within  the  meaning  of  the  statute. 
Upon  the  first  question,  the  affidavits  of  seven  witnesses 
were  filed,  each  of  whom  testified  that  the  laud  covered  by 
the  decree  was  worth  $4,800.  On  the  other  hand,  five 
witnesses  made  affidavit  that  the  property  was  worth  not 
to  exceed  f3,200.  The  value  of  the  property  was  fixed  by 
the  sheriff  and  the  appraisers  at  $4,000.  The  property 
consisted  of  160  acres  of  land  in  Lincoln  county,  with  im- 
provements on  it,  which  were  valued  at  fl,000.  It  is 
clear  that  we  can  not  interfere  with  the  ruling  of  the  trial 
court  in  relation  to  the  valuation  of  the  property.  The 
affidavits  of  the  seven  witnesses  are  not  sufficient  to  over- 
come the  appraisement,  properly  and  regularly  made,  when 
the  same  is  supported  by  the  affidavits  of  an  almost  equal 
number  who  fix  the  value  of  the  property  at  much  less 
than  that  fixed  by  the  nppraisers.  There  is  no  claim  that 
the  appraisement  was  in  any  way  fraudulent,  and  it  ap- 
pears that  the  trial  court  was  right  in  finding  that  the 
appraisement  was  properly  made. 

As  to  the  question  that  one  of  the  appraisers  was  not  a 
disinterested  person,  the  owner  of  the  land  filed  an  affi- 
davit in  which  he  sets  out  that  0.  J.  Weldon,  who  was  the 
appraiser  regarding  whose  qualifications  complaint  is 
made,  some  time  prior  to  the  appraisement,  came  to  the 
owner  and  asked  him  whether  he  did  not  want  to  sell  the 
land,  and  also  asked  him  his  price  therefor;  that  Weldon 
went  to  appellee,  the  owner  of  the  decree  in  this  case,  and 
attempted  to  buy  the  decree.  Weldon  made  affidavit  that 
in  making  these  inquiries  he  was  acting  on  behalf  of  his 
brother,  who  desired  to  buy  the  land ;  that  he  was  requested 
by  his  brother,  long  prior  to  the  appraisement,  to  see  the 
owner  and  ascertain  at  what  price  he  would  sell  the  land, 
and  also  to  inquire  of  the  owner  of  the  decree  at  what 
price  he  would  dispose  of  his  decree;  that  he  communi- 
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cated  the  information  he  received  by  these  inquiries ;  that 
the  prices  named  were  unsatisfactory;  that  the  negotia- 
tions were  thereupon  wholly  dropped ;  that  this  occurred 
long  prior  to  the  appraisement ;  that  he  was  wholly  dis- 
interested, and  that  the  fact  that  he  had  had  the  negotia- 
tions on  behalf  of  his  brother  had  in  no  way  affected  his 
judgment  in  fixing  a  valuation  upon  the  property.  These 
two  affidavits  are  the  only  testimony  on  this  question. 
We  are  of  opinion  that  it  was-^^holly  insufficient  to  justify 
the  trial  court  in  vacating  the  appraisement. 

The  judgment  of  the  trial  court  is  in  all  respects  right, 
and  it  is  therefore  recommended  that  the  same  be  affirmed. 

Hastings  and  Lobingieb,  CC,  concur. 

Affibmed, 


Charles  Childs  bt  al.  v.  Evebard  D.  Febguson. 

PiLBD  Januabt  21, 1903.    No.  12,466. 
Gommissioner'8  opinion.     Department  No.  1. 

1.  Appeal  and  Error:     Pleading:     Motion  to  Make  More   Specific: 

Prejudice.  Where  the  ruling  of  the  trial  court  upon  a  motion 
to  require  a  more  specific  statement  in  a  pleading  does  not  ap- 
pear to  have  resulted  in  prejudice  to  the  complaining  party,  such 
ruling  will  afford  no  ground  of  complaint. 

2.  Judgment:    Default:    Vacation:    Pleading:    Presumptions:    Dis- 

cretion. Where  a  defendant  files  a  motion  to  set  aside  a  Judg- 
ment rendered  against  him  by  default,  he  must  not  only  accom- 
pany his  motion  with  a  duly  verified  answer,  showing  a  merito- 
rious defense,  but  must  also  state  a  satisfactory  reason  excusing 
his  default,  and.  in  the  absence  of  the  latter  showing,  It  will  not 
be  presumed  that  the  trial  court  abused  its  discretion  in  OTor- 
mling  the  motion. 

Erbob  from  the  district  court  for  Sarpj  county.    Tried 
below  before  Slabaugh,  J.    Affirmed. 

Hall  d  McCullochy  for  plaintiffs  in  error. 

Connell  d  Ives,  contra. 
9 
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This  is  a  suit  to  foreclose  a  mortgage  brought  in  the 
district  court  of  Sarpy  county  by  defendant  in  error 
against  plaintiffs  in  error.  In  addition  to  the  usual  al- 
legations, plaintiff  pleaded  as  follows: 

"6.  On  or  about  the  7th  day  of  March,  1895,  the  said 
Charles  Childs  and  Catherine  J.  Childs  made,  e)cecuted  and 
delivered  to  plaintiff  their  certain  warranty  deed  of  said 
date  convening  to  him  the  above  described  premises,  to- 
gether with  other  premises,  which  said  warranty  deed  was 
thereafter,  on  the  20th  day  of  April,  1895,  filed  for  record 
in  the  office  of  the  county  clerk  of  said  Sarpy  county,  and 
there  recorded  in  book  29  of  the  records  at  page  137,  but 
said  warranty  deed,  although  in  form  absolute,  was  in 
truth  and  fact  given  as  security  for  certain  indebtedness 
of  said  Charles  Childs,  other  than  that  hereinbefore  men- 
tioned, and  is  now  in  the  process  of  foreclosure  in  the 
circuit  court  of  the  United  States  for  the  district  of  Ne- 
braska; the  plaintiff  herein  not  being  able  for  lack  of 
federal  jurisdiction  to  foreclose  the  mortgage  herein 
counted  upon  in  said  United  States  court,  for  the  reason 
that  the  said  Omaha  Loan  &  Trust  Company  is  a  citizen 
of  the  same  state  as  the  defendant  Charles  Childs. 

"7.  On  or  about  the  17th  day  of  December,  1897,  the 
plaintiff  by  his  warranty  deed,  while  holding  the  legal 
title  to  said  premises,  with  the  consent  of  the  defendants 
herein,  sold  and  conve.yed  to  one  William  F.  Schmidt  a 
part  of  said  mortgaged  premises  described  as  follows" 
(giving  description  of  the  premises  conveyed). 

Plaintiffs  in  error  filed  a  motion  to  make  the  petition 
more  definite  and  specific,  which,  omitting  formal  parts, 
is  in  the  words  following: 

"Now  comes  the  said  defendant  and  moves  the  court  to 
require  the  plaintiff  to  make  his  petition  more  definite  and 
certain  in  this :  that  the  said  petitioner  be  required  to  set 
out  in  what  way  the  said  deed  of  March  7,  1895,  was  a 
mortgage,  and  whether  any  written  instrument  was  made 
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by  and  between  the  plaintiff  and  the  defendant,  defining 
the  extent  and  nature  of  said  deed,  or  whether  said  deed 
was  taken  as  a  mort{?age  by  verbal  declaration  alone,  and 
if  said  deed  was  limited  and  made  a  mortgage  by  writing, 
that  the  said  plaintiff  be  compelled  to  set  out  and  attach 
to  his  said  petition  the  writing  limiting  and  controlling 
said  deed/' 

This  motion  seems  to  have  been  taken  up  during  the 
term  of  the  district  court  in  Sarpy  county,  and  by  the 
court  overruled.  Thereupon,  on  the  same  day  the  suit 
was  called  for  trial,  defendants  apparently  being  absent. 
Evidence  was  offered  by  plaintiff  and  a  decree  of  fore- 
closure duly  entered  by  the  trial  court.  Some  seventeen 
days  afterwards,  and  apparently  during  the  same  term 
of  court,  plaintiffs  in  error  filed  a  motion,  which,  omit- 
ting formal  parts,  is  as  follows: 

"Come  now  the  defendants  and  move  the  court  for  an 
order  setting  aside  the  default  and  decree  hereinbefore 
entered  herein,  and  granting  leave  to  the  defendants  to 
make  their  answer  herein,  said  answer  is  submitted 
herewith." 

This  motion  was  overruled,  and  an  exception  taken, 
and  from  the  judgment  defendants  prosecute  error  to  this 
court.  Two  errors  are  assigned :  first,  that  the  court  erred 
in  overruling  the  motion  to  make  the  petition  more  definite 
and  certain;  second,  that  the  court  erred  in  overruling 
the  motion  to  set  aside  the  default,  and  permit  the  defend- 
ants to  answer. 

It  is  disclosed  by  that  portion  of  the  petition  quoted 
that  defendant  in  error  did  not  rely  upon  the  warranty 
deed  which  had  been  given,  and  which  seems  to  have  been 
in  no  way  connected  with  the  mortgage  in  suit,  but  the 
matter  seems  to  have  been  referred  to  for  the  purpose  of 
showing  the  nature  of  the  transaction  by  Avhich  defo'ndant 
in  error  conveyed  a  (  ^ain  portion  of  the  mortgaged 
premises  with  the  consent  of  plaintiffs  in  error,  and  for 
the  purchase  price  of  which  plaintiffs  in  error  received 
credit    This  being  true,  we  are  unable  to  see  what  pos- 
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sible  effect  the  warranty  deed  in  question  had  upon  the 
rights  of  plaintiffs  in  error  in  the  foreclosure  suit.  If 
plaintiffs  in  error  were  in  no  way  prejudiced  by  the  order 
of  the  trial  court  overruling  the  motion  to  make  the  peti- 
tion more  definite  and  specific,  they  can  not  predicate 
error  upon  such  ruling.  In  Phenix  Ins,  Co.  of  Brooklyn 
V.  Oovey,  41  Neb.,  724,  it  was  said :  "Where  no  prejudice 
has  resulted  from  the  ruling  of  the  trial  court  upon  a 
motion  for  a  more  specific  statement,  such  ruling  will 
afford  no  ground  of  complaint.'^  It  seems  clear,  there- 
fore, that  the  action  of  the  trial  court  in  overruling  this 
motion  can  not  be  held  error. 

It  is  next  contended  that  the  trial  court  erred  in  over- 
ruling the  motion  quoted  above  to  set  aside  the  default, 
and  permit  plaintiffs  in  error  to  answer.  It  may  be  con- 
ceded for  the  purposes  of  this  consideration,  that  the 
answer  stated  a  defense  to  the  cause  of  action  set  out  in 
the  petition,  although  this  is  exceedingly  doubtful  from 
the  fact  that  the  instrument  of  defeasance  executed  and 
delivered  to  plaintiffs  in  error  by  defendant  in  error  at  the 
time  they  executed  to  him  the  warranty  deed,  and  which 
instrument  was  attached  to  and  made  a  part  of  the  answer 
tendered,  recites  as  follows:  "Fourth.  Neither  the  said 
deed  to  me  nor  these  presents  shall  invalidate,  merge,  or 
in  any  manner  effect  any  mortgage  lien  which  I  now  have 
upon  any  of  said  premises." 

It  seems  to  have  been  the  intent  of  the  parties  that  the 
transaction  involving  the  execution  and  delivery  of  the 
warranty  deed  and  the  defeasance  of  the  same,  should  have 
nothing  to  do  with  the  mortgage  in  suit  in  the  case  at 
bar.  So  that,  as  intimated,  there  is  grave  doubt  that  the 
answer  stated  a  defense.  Assuming,  however,  that  it  does 
state  a  defense,  no  showing  of  any  kind  is  made  and  no 
reason  given  why  plaintiffs  in  error  did  not  answer  and 
why  they  i)ermitted  judgment  by  default  to  be  entered 
against  them.  The  rule  seems  to  be  settled  in  this  state 
that  to  entitle  a  party  who  has  had  a  judgment  entered 
against  him  when  in  default  of  a  pleading^  to  have  sach 
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default  judgment  set  aside  and  to  be  permitted  to  plead^ 
he  must  not  only  tender  a  pleading  stating  a  defense  but 
present  to  the  court  facts  which  go  to  excuse  his  failure 
to  plead.  It  may  be  said  that  the  usual  practice  of  the 
courts  is  to  permit  a  party  upon  application  seasonably 
made  to  present  any  matter  of  defense  by  proper  plead- 
ing that  he  may  have;  and  yet,  there  is  in  the  record  in 
the  case  at  bar  an  entire  absence  of  anything  tending 
to  show  that  the  trial  court  in  any  way  abused  its  discre- 
tion or  committed  any  error  in  the  matter  of  overruling 
the  application  to  set  the  default  aside. 

In  lAchtenherger  v.  Worm,  41  Neb.,  856,  it  was  said : 
"It  is  the  duty  of  the  district  court  to  afford  to  defend- 
ants a  full  opportunity  to  present  their  defense,  but  it  is 
also  its  duty  to  prevent  unnecessary  delays  and  discour- 
age frivolous  proceedings.  In  reviewing  orders  affecting 
the  procedure  in  a  case,  this  court  will  presume,  in  the 
absence  of  evidence  to  the  contrary,  that  the  district 
courts  have  acted  ^dth  due  regard  to  both  principles." 

From  the  filing  dates  upon  the  pleadings  in  the  record 
before  us,  it  is  disclosed  that  the  suit  was  begun  on  Jan- 
uary 23,  1900.  On  January  28,  1900,  a  stipulation  was 
filed  giving" defendants  (plaintiffs  in  error)  thirty  days 
from  February  26,  to  plead.  On  May  17,  1900,  several 
months  out  of  time,  their  motion  to  make  the  petition 
more  definite  and  specific  was  filed,  and  it  was  not  until 
December  4,  1900,  that  the  motion  was  overruled  and  a 
decree  entered.  On  December  21,  the  motion  to  set  aside 
the  decree  was  filed  and  overruled.  From  an  examination 
of  the  entire  record,  it  is  apparent  that  the  proceedings  of 
the  trial  court  are  free  from  error,  and  it  is,  therefore, 
recommended  that  the  judgment  be  affirmed. 

Hastings  and  Lobingibe,  CO.,  concur. 

Affirmed. 
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Union  Savings  Bank,  appellee,  v.  Lincoln  Noemal 
University  et  al.,  appellees.  Impleaded  with 
Simon  D.  Swab,  APPELiiANT. 

F11.ED  January  21, 1903.    No.  12,604. 
Commissioner's  opinion.    Department  No.  3. 

1.  Mortgrage^:     Foreclosure:     Appraisal:     Objectioivb,  When  Made. 

Objections  to  the  appraisement  of  property  to  be  sold  at  judicial 
sale,  to  be  available,  must  be  made  before  the  sale. 

2.  Mortgrages:      Foreclosure:     Appraisal:      Objections,   How   BiAOE. 

Such  objections  should  be  made  in  such  language  as  to  Indicate 
with  reasonable  certainty  the  specific  objections  relied  upon. 

3.  Mortgagees:      Foreclosure:      Appraisal:      Objbctions:      EvmENce; 

Prejudice:  Appeal.  Where  the  evidence  offered  in  support  of  the 
objections  is  of  such  a  character  as  to  warrant  a  finding  that 
the  irregularities  complained  of  were  without  prejudice  to  the 
party  resisting  confirmation,  an  order  overruling  such  objections 
and  confirming  the  sale  will  not  be  disturbed  on  appeaL 

4.  Mortgages:    Foreclosure:    Pubciiase  by  Party:    Injunction,  Vio- 

lation of:  Confirmation.  The  fact  that  a  party  to  the  action, 
who  afterward  became  the  purchaser  of  the  property,  violated  an 
injunction,  prior  to  the  sale,  in  regard  to  the  property  covered 
by  the  decree,  is  not  of  itself  sufficient  ground  for  refusing  con- 
firmation. 

Appeal  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Cornish,  J.    Affirmed. 

Samuel  J.  Tuttle,  for  appellant. 

Tibbets  Bros.,  Morey  &  Anderson,  contra^ 

Albert,  C 

A  decreo  was  entered  on  the  7th  day  of  May,  1900,  and 
j;ave  thf"  pla)PtifT,  the  Union  Savings  Bank,  a  first  lien 
for  T  'S'n.?yQ,  Vq  defendant  Columbia  National  Bank  a 
Fecord  l-en  for  ?8.1(?0,  the  defendant  Henry  Carr  a  third 
lien  for  $5,729.35  and  the  defendant  Simon  D.  Swab  a 
fourth  lien  for  ^428.75.  Afterward,  Daniel  B.  Cropsey  be- 
came the  owner  of  the  first  three  liens.    At  the  time  of  the 
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decree  a  building  on  the  premises,  which  gave  them  their 
principal  value,  had  been  practically  destroyed  by  fire; 
another  building,  in  which  there  was  a  lighting  plant,  not 
destroyed  by  the  fire,  contained,  when  the  decree  was  en- 
tered, a  boiler,  engine,  dynamo  and  other  appliances  for 
the  operation  of  a  lighting  plant.  It  would  appe^^r  that  the 
defendant  Carr  claimed  a  superior  lien  on  these  fixtures 
hj  virtue  of  a  chattel  mortgage;  but  this  claim  was  dis- 
allowed and,  by  the  terms  of  the  decree,  he  was  enjoined 
from  removing  such  fixtures  from  the  premises.  After- 
ward, and  before  the  appraisement  hereinafter  mentioned, 
all  of  these  fixtures,  except  one  boiler,  as  well  as  a  portion 
of  the  brick  from  the  walls  of  the  main  building,  were 
removed  from  the  premises  by  Cropsey.  After  the  ap- 
praisement, and  before  the  sale  hereinafter  mentioned,  the 
remaining  boiler  was  removed  from  the  premises,  and  the 
spoliation  of  the  main  building  continued.  An  order  of 
sale  issued  and  the  sheriff  summoned  appraisers  who,  with 
the  sheriflf,  appraised  the  property.  They  appraised  its 
I^TOss  value  at  f20,000  and,  as  certificates  of  liens  were 
waived,  the  interest  of  the  defendants  was  appraised  at 
f 20,000.  Afterward  the  premises  were  sold  to  Cropsey, 
the  owner  of  the  first  three  liens,  for  $13,335,  a  trifle  more 
than  two-thirds  of  the  appraised  value.  The  defendant 
Swab  filed  objections  to  the  appraisement  as  well  as  to 
the  confirmation  of  the  sale,  which  were  overruled  and 
the  sale  was  thereupon  confirmed  by  the  court  From 
the  order  of  confirmation,  the  defendant  Swab,  appeals  to 
this  court 

The  first  objection  argued  is,  that  the  appraisement  was 
not  of  th^  property  of  the  defendant  mortgagor,  but  of  the 
interest  of  such  defendant  and  the  other  defendants,  in- 
clnding  the  defendant  lien-holders,  in  the  premises.  This 
specific  objection  was  not  made  until  after  the  sale  and  for 
that  reason,  whatever  its  intrinsic  merits,  we  think  it 
comes  too  late.  Counsel  contends  that  one  of  the  objec- 
tions to  the  appraisement^  namely,  that  "the  ax>T>raisement 

far  bdow  the  value  thereof,"  is  broad  enough  to  cover 
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the  objection  under  consideration.  We  do  not  think  so. 
It  is  the  duty  of  one  objecting  to  an  appraisal  to  specify 
*his  objections  with  reasonable  certainty.  There  is  nothing 
in  the  objection  quoted  to  indicate  that  the  party  making 
it  intended  to  rely  on  the  one  now  urged  upon  this  court 
for  a  revei*sal  of  the  order.  Neither  do  we  concur  with 
counsel  in  the  proposition,  urged  in  this  behalf,  that  the 
property  appraised  was  not  sold.  The  appraisers  found 
the  gross  value  of  the  property ;  there  were  no  liens  to  be 
deducted  bectause  of  the  waiver  of  certificates  thereof,  so 
the  interest  of  the  defendants  was  appraised  at  the  same  as 
the  gross  value.  The  return  of  the  officer  shows  a  sale  of 
the  property  not  of  any  particular  interest  therein.  It  is 
clear,  therefore,  that  the  property  sold  was  the  property 
appraised,  so  far  as  the  objection  under  consideration  is 
concerned. 

Other  objections  are  based  on  the  removal  of  certain  of 
the  fixtures  and  debris ,  after  the.  decree  and  before  the^ 
appraisement  and  sale.  A  large  amount  of  testimony  was 
taken  in  support  of  these  objecticms.  Prom  such  evidence, 
the  court  was  warranted  in  finding  that  the  property  sold 
for  its  fair  value  as  it  stood  at  the  time  of  the  sale;  that 
had  none  of  the  fixtures  or  debris  been  removed,  or  had  the 
value  thereof  been  added  to  the  selling  price,  the  value  of 
the  property  or  the  amount  realized  from  the  sale  thereof, 
must  still  have  fallen  far  short  of  sufficient  to  satisfy  the 
liens  prior  to  that  of  the  defendant  resisting  the  confirma- 
tion. That  being  true,  the  court  was  warranted  in  finding 
further  that  the  acts  complained  of  were  without  prejudice 
to  such  defendant.  Indulging  the  presumption  which  this 
court  must  indulge  in  favor  of  the  acts  and  orders  of  the 
district  court,  if  there  be  any  error  in  overruling  these 
objections,  it  is  error  without  prejudice  to  the  party  im>w 
making  complaint 

Another  contention  of  the  api)ellant  is  that  a  part  of  the 
property  was  removed  in  violation  of  the  injunction.  We 
have  already  considered  tJie  objectitms  based  on  the  re- 
moval of  the  property.   That  a  part  of  it  was  removed  in 
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violation  of  the  injunction  does  not  necessarily  add  t.o  the 
force  of  those  objections.  The  violation  of  the  injunction 
was  possibly,  contempt  of  court ;  the  removal  of  the  prop- 
erty without  i^ood  cause,  had  there  been  no  injunction, 
would  doubtless  have  lieen  the  same.  But  refusing  con- 
firmation is  not  necessarily  one  of  the  punishments  for 
contempt  of  that  character  because,  where  there  are  many 
parties  interested,  such  punishment  would  fall  as  heavily 
on  the  innocent  as  on  the  guilty.  That  being  true,  what 
has  heretofore  been  said  in  regard  to  the  removal  of  the 
property  disposes  of  this  objection. 

It  is  recommended  tliat  the  order  of  the  district  court 
confirming  the  sale  be  affirmed. 

Ames  and  Duffie,  CO.,  concur. 

Affirmed. 


The  Citizens  State  Bank  of  Wood  Biveb,  Nebraska, 

APPELLANT,  V.  EDWIN  S.  G.  PORTER  ET  AL.,  APPELLEES. 

Fn£D  Januabt  21,1903.    No.  12,508. 
Commissioner's  opinion.    Department  No.  1. 

1.  Attachment:     Affidavit:     Pleading    nAx-residewce:     Jurisdiction. 

An  affidavit  for  attachment  which  states  that  defendant  "has  re- 
moved from  the  state  of  Nebraska  to  the  state  of  Utah,  where 
he  now  resides/'  shows  sufficiently  the  non-residence  of  defendant 
to  give  the  court  jurisdiction  to  issue  an  attachment. 

2.  Attachment:   Levt:   Requisites:   Appbaisal.    A  levy  of  attachment 

by  leaving  at  the  attached  premises  a  copy  of  the  writ  with  a 
tenant  and  then  going  half  a  mile  and  getting  one  appraiser,  and 
then  going  three-quarters  of  a  mile  farther  to  get  another,  and 
then  telling  them  that  a  levy  had  been  made  on  the  lands  in 
question  and  swearing  them  and  making  the  appraiseirent,  does 
not  comply  with  section  205  of  the  Code,  nor  make  a  valid  levy, 
it  not  appearing  that  the  levy  itself  was  in  the  presence  of  any 
witness. 

3.  Susband  and  Wife:    Vendor  and  Purchaser:    Consideration:    Pbe- 

8T7MFTI0NS.  Where  land  has  been  by  a  man  and  wife  conveyed  to 
a  third  party  for  a  full  expressed  consideration,  and  by  that  third 
party  to  the  wife  for  a  slightly  greater  expressed  conslc^eratlon  by 
a  deed  of  a  few  days'  later  date,  and  It  Is  alleged  that  both  deeds 
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were  without  consideration,  but  the  allegation  is  denied,  it  can- 
not be  presumed,  in  the  absence  of  all  proof  on  the  subject,  that 
the  deeds  were  without  consideration  and  made  merely  to  put  the 
title  in  the  wife's  name. 

4.  Judgment:  EiVidence  as  Between  Thibd  Pabties.  As  between 
third  parties  a  Judgment  Is  not  of  itself  proof  of  any  of  the 
facts  necessary  to  support  it  as  between  the  parties  to  it. 

Appeal  from  tlie  district  court  for  Hall  county.    Tried 
below  before  Thompson,  J.    Affirmed. 

0,  A.  Abbott y  for  appellant. 

H.  A.  Edwards  and  W.  A.  Prince,  contra. 

Hastings,  C. 

This  case  is  a  creditors'  bill  brought  by  the  appellant 
to  enforce  a  judgment  on  attachment.  After  obtaining 
judgment  and  order  of  sale  in  a  proceeding  against  E.  J. 
Porter  as  a  ncm-resident.  appellant  brought  this  action  to 
subject  160  acres  of  land  in  Hall  county,  alleging  the  at- 
tachment proceedings  and  recovery  of  judgment  there- 
under on  March  26,  1901,  and  alleging  further  that  Jan- 
uary 2,  1900,  Porter  and  wife  conveyed  the  land  to  one  C. 
E.  Brewer  for  an  expressed  consideration  of  f  1,500  which 
deed  was  filed  for  record  on  the  23d  day  of  the  same 
month ;  that  on  February  16,  Brewer  and  wife  conveyed  by 
quit-claim  deed  the  same  premises  to  Porter's  wife  for  an 
expressed  consideration  of  f  1,600;  that  this  deed  was  filed 
for  record  on  the  5th  day  of  March,  following.  The  deeds 
are  alleged  to  have  been  without  consideration  and  with 
the  intent  and  for  the  purpose  of  hindering,  delaying  and 
defrauding  plaintiff  and  Porter's  other  creditors.  It  is 
alleged  that  the  attachment  judgment  was  recovered  on  a 
note  dated  December  8,  1809 ;  that  when  it  was  made  Por- 
t,er  did  not  reside  ^ipon  the  premises  arid  has  not  since; 
that  February  16,  1900,  he  removed,  with  his  wife,  to  the 
state  of  Utah,  whore  he  has  since  resided,  and  that,  the 
premises  were  of  the  value  uf  f  4,500.    It  is  alleged  that  one 
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Lizzie  Armstrong^  claims  to  bare  a  mortgage  on  the  land 
for  12,500,  bnt  it  is  denied  that  anything  is  due.  The 
premises  were  alleged  to  be  in  the  possession  of  a  tenant, 
who  was  made  a  party  under  the  name  of  John  Doe. 

Porter  and  his  wife  answer  admitting  the  commence- 
ment of  an  action  and  attempted  issuance  of  an  order  of 
attachment,  and  allege  that  no  undertaking  for  such  an 
order  was  given.  They  denied  the  issuance  or  levy  of  any 
valid  order  of  attachment;  say  that  the  only  affidavit  for 
such  attachment  was  filed  in  the  county  court  and  alleges 
no  facts  sufficient  to  authorize  any  attachment  to  ifesue  and 
fails  to  show  the  non-residence  of  Porter;  they  admit  that 
the  action  was  certified  to  the  district  court,  but  deny  any 
jurisdiction  of  that  court  to  issue  any  attachment;  they 
sav  that  no  lew  of  anv  such  attachment  was  made  as  re- 
quired  by  law;  that  no  service  of  summons  in  that  action 
was  made  upon  Porter  and  he  made  no  appearance  in  it, 
and  deny  any  jurisdiction  over  defendants  or  their  prop- 
erty in  that  action;  they  admit  the  transfers  of  the  land 
but  deny  that  they  were  made  fraudulently  or  without 
consideration;  allege  the  value  of  the  premises  to  be  no 
more  than  |3,500;  assert  there  was  at  the  time  of  the 
transfers  a  valid  mortgage  thereon  for  $2,500;  that  they 
are  husband  and  wife  and  have  children  under  the  age  of 
eighteen  years  and  that  these  premises  were  during  all  of 
the  times  mentioned  in  said  petition  their  homestead ;  that 
they  have  no  other  lands  and  while  they  did  not  at  the  time 
reside  upon  the  premises  they  intended  to  return  to  them. 

A  supplemental  petition  alleged  that  the  land  had  been 
conveyed  by  Porter  and  wife  to  one  Edmund  Wilcox  pend- 
ing the  action  with  notice  thereof,  and  Wilcox  and  wife 
were  made  parties. 

Plaintiff  replied  to  the  answer  of  Porter  and  wife,  ad- 
mitting their  relationship;  admitted  that  the  affidavit  for 
Attachment  was  as.  allied ;  admitted  that  the  officer^s  re- 
1;am  on  the  attachment  showed  no  levy  in  the  presence  of 
two  residents  of  the  county,  and  was  correctly  copied  in 
the  exhibit  to  defendant's  answer,  and  denied  that  the 
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premises  were  the  homestead  of  Porter  and  wife  at  the  tiinej 
of  the  several  transfers. 

Wilcox  and  wife  fthswered  alleging  a  purchase  of  the; 
premises  on  April  15,  1901,  for  f 850  and  the  assumption^ 
of  the  12,500  mortgage ;  that  this  was  a  fair  price  for  thej 
land ;  that  the  premises  at  that  time  and  at  the  time  of  thej 
transfers  of  February,  1900,  were  the  homestead  of  Porter: 
and  wife  and  exempt  from  execution  and  attachment,  and; 
denied  generally. 

Mrs.  Armstrong  set  up  hw  mortgage  of  f 2,500,  but 
asked  no  foreclosure  and  to  her  answer  no  reply  waaj 
made;  the  court  found  generally  for  the  defendants  and 
entered  a  decree  for  dismissal  and  for  costs.  Plaintiff! 
appeals  and  insists  that  it  obtained  a  lien  by  the  issuance] 
and  levy  of  the  attachment;  that  the  conveyances  of  the] 
premises  to  Brewer,  and  by  Brewer  to  Porter's  wife,  were 
without  consideration;  that  the  conveyance  subsequently! 
by  Mrs.  Porter  and  her  husband  to  Wilcox  was  with  full 
notice  and  subject  to  the  lien  of  plaintiff 's  attachment  and] 
that  it  is  entitled  to  have  that  attachment  enforced  against! 
the  land. 

Defendants  urge  six  reasons  why  the  plaintiff  is  not] 
entitled  to  such  relief :  1st.  That  the  attachment  was  notj 
on  the  ground  of  fraud,  and  the  creditor's  bill  cannot  in-i 
troduce  that  element  by  way  of  supporting  the  attach- j 
ment.  2d.  That  the  affidavit  of  attachment  is  fatally] 
defective  and  does  not  disclose  any  right  to  the  writ^j 
3d.  That  there  was  no  levy  of  the  attachment  on  these] 
lands  in  the  manner  pointed  out  by  the  statutes  of  Ne- 
braska. 4th.  That  no  evidence  was  introduced  to  show] 
the  fraudulent  alienation  of  this  property.  5th.  No  evi- 
dence was  introduced  tending  to  show  the  incurring  of 
this  indebtedness  prior  to  the  transfers;  that  the  judg* 
ment  in  attachment  alone,  was  introduced  and,  as  against] 
Wilcox,  w^ho  was  denying  plaintiff's  allegations,  it  was  m 
proof  and  does  not  even  recite  when  the  indebtedness  was] 
incurred.  6th.  That  the  property  was  a  homestead  at  the] 
time  it  was  conveyed  and  therefore  could  not  Up  fr%ud-| 
ulently  alienated. 


Vol.  4]  JANUARY  TERM,  1903.  77 

Cltlsens  State  Bank  of  Wood  River  y.  Porter. 

To  the  first  point  no  authority  is  cited.  The  objection 
that  a  creditors'  bill  can  only  be  used  to  enforce  an  at 
tachment  lien  obtained  on  the  ground  of  fraud,  does  not 
seem  to  be  well  taken.  If  the  lien  exists  on  any  ground 
and  its  enforcement  is  fraudulently  prevented,  no  reason 
is  seen  why  a  court  of  equity  should  not  be  invoked  to  re- 
move the  fraudulent  conveyance  that  is  in  the  way.  If 
ground  enough  appears  for  the  attachment  in  the  first  in- 
stance, and  for  equitable  interference  in  the  second,  no 
reason  is  seen  for  refusing  it  since  the  case  of  Weste^'velt 
V.  Hagge,  61  Neb.,  647,  85  N.  W.  Rep.,  852,  and  its  holding 
that  a  creditors'  bill  may  be  based  upon  an  attachment 
lien  and  judgment.  It  should  be  added  that  the  objection 
is  not  based  on  fact.  The  aflftdavit  for  attachment  alleges 
a  fraudulent  conveyance  of  the  land. 

The  objection  that  the  affidavit  in  attachment  is  de- 
fective seems  no  better.  The  affidavit  states,  among  other 
things,  that  Porter  "secretly  left  the  state  of  Nebraska  and 
removed  to  the  state  of  Utah  where  he  now  resides."  This 
seems  at  least  sufficient  to  give  the  court  jurisdiction  to 
issue  an  attachment.  A  mere  statement  that  defendant 
was  "a  non-resident  of  this  state"  would  be  sufficient. 
An  allegation  that  he  had  removed  from  Nebraska  to  Utah 
and  resides  there  would  seem  to  cover  this  ground,  at  least 
sufficiently  so  that  jurisdiction  would  attach.  If  jurisdic- 
tion was  obtained,  no  mere  error  or  irregularity  would 
avoid  the  lien  in  a  collateral  proceeding.  Whichell  v. 
McKinzic,  35  Neb.,  813. 

In  that  case  failure  to  attach  the  county  court's  seal  to 
an  order  of  attachment  was  held  a  mere  irregularity  which 
did  not  avoid  it  as  against  a  third  party.  In  Connelly  v. 
Edgerton,  22  Neb.,  82,  an  irregular  levy,  where  the  officer 
attached  the  property  in  the  presence  of  "two  credible  per- 
sons," naming  them,  and  subsequently  had  it  appraised  by 
two  others,  ^Tiouseholders,"  was  held  good  as  against  a 
collateral  attack.  It  was  held  that  the  appraisement  if 
attacked  could  have  been  remade  or  the  return  amended. 

A  more  serious  question  is  raised  as  to  the  levy.    The 
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sheriff  did  not  strictly  follow  the  law  in  making  it    His 
return  was  as  follows: 

"I  hereby  certify  that  on  the  11th  day  of  January,  A.  D. 
1901,  I  sensed  the  within  writ  by  levying  the  same  upon 
the  northeast  quarter  (Vi)  of  section  one  (1)  in  township 
eleven  (11)  north  of  range  twelve  (12)  west  of  the  6th 
principal  meridian  in  Hall  county,  Nebraska.  I  then 
called  to  my  assistance  C.  H.  iloats  and  H.  H.  Boring,  two 
disinterested  freeholders,  residents  of  said  county,  and  ad- 
ministered to  them  an  oath  impartially  to  appraise  the 
interest  of  E.  C.  Porter,  defendant,  in  said  lands  and 
tenements  upon  actual  view  thereof,  and  I,  together  with 
said  C.  H.  Moats  and  H.  H.  Boring,  made  an  appraise- 
ment in  writing  of  said  lands  and  tenements,  which  ap- 
praisement is  hereto  attached. 

"I  also  delivered  to  John  Massey  a  certified  copy  of  this 
writ  with  all  indorsements  thereon,  he  being  the  present 
occupant  of  the  above  described  lands. 

"S.  N.  TAYr/)R,  Sheriff/' 

He  testified  that  he  went  to  the  farm,  delivered  a  copy 
of  the  attachment  to  the  tenant,  went  on  about  half  a  mile 
east  and  found  one  appraiser;  took  him  about  three-quar- 
ters of  a  mile  further  east  to  the  house  of  a  second  one, 
where  he  told  them  he  had  attached  the  land,  swore  them 
and  took  their  appraisement.  It  is  a  level '  stretch  of 
country  and  the  land  was  in  sight  and  the  appraisers  fa- 
miliar with  it.  It,  however,  can  not  be  claimed  that  this 
complied  with  the  requirements  of  section  205  of  the  Code, 
This  section  and  its  effect  have  been  fully  discussed  in 
Ames  V.  Parrott,  61  Neb.,  847,  86  N.  W.  Rep.,  503.  It  is 
there  held  that  the  requirements  that  the  officer  go  to  the 
place  where  the  property  may  be  found  and  there  in  the 
presence  of  two  residents  of  the  county  declare  that  bj 
virtue  of  the  order  he  attaches  the  property  at  suit  of 
plaintiff  and  shall  then,  with  said  residents,  who  shall 
be  first  sworn,  make  an  appraisement,  etc.,  are  in  order 
to  prevent  surreptitious  liens  and  must  be  strictly  pur- 
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sued  to  obtain  a  valid  levy.  In  that  caae  the  levy  was 
made  in  the  presence  of  the  plaintiff  and  another  resident. 
The  sheriff  called  a  disinterested  appraiser  but  the  stat 
ute  was  held  to  require  a  disinterested  witness  of  the  levy. 

It  must  be  admitted  that  in  the  present  case  there  was 
no  witness  at  all  to  any  levy.  The  sheriff  merely  de- 
livered his  copy  to  the  tenant  and  going  on  told  the  ap- 
praisers, when  he  got  them  together  a  mile  or  more  away, 
that  he  had  levied.  The  jurisdiction  in  this  action  de- 
pends upon  the  levy  and  the  acquiring  of  a  lien  by  it  upon 
these  premises.  It  is  true  that  in  Connelly  v,  Edgerton, 
supra,  the  appraisal  by  others  than  the  witnesses  of  the 
levy  is  held  to  be  a  mere  irregularity  of  which  a  thinl 
party  could  take  no  advantage.  But  this  court  in  Ames  t?. 
Parrott,  having  held  upon  careful  consideration,  that  not 
only  a  declaration,  but  a  declaration  in  the  presence  of 
competent  witnesses  is  necessary  to  a  valid  levy,  we  are 
constrained  to  hold  that  there  was  none  in  this  case  and  no 
lien  obtained. 

The  4th  and  5th  objections  against  any  decree  for  plain- 
tiff seem  to  be  well  taken.  The  first  conveyance  of  the 
land  was  to  Brewer  for  an  expressed  consideration  of 
fl,5<)0.  This  is  alleged  to  have  been  \>ithout  considera- 
tion. The  allegation  is  denied.  His  deed  to  Mrs.  Porter 
expressed  $1,600  as  the  consideration.  This  was  also 
alleged  to  have  been  without  consideration  and  the  allega- 
tion was  denied.  If  the  transaction  had  been  shown  to 
have  been  actually  between  Porter  and  his  wife  as  against 
Porter's  creditors  the  burden  would  be  upon  her  to  show 
the  consideration.  With  no  proof  of  such  a  state  of  facts, 
and  none  appears  in  the  record,  the  recitals  in  the  deeds 
must  be  taken  as  true.  There  is  nothing  to  impeach 
Brewer^s  good  faith  as  a  purchaser.  In  that  character  he 
could  convey  to  Mrs.  Porter  or  anyone  else  and  give  good 

title. 

So  as  against  the  present  owner,  Wilcox,  it  was  necessary 
to  prove  that  the  debt  on  which  this  judgment  was  founded 
antedated  the  conveyance.  This  was  not  done.    A  judg- 
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ment  as  between  strangers  to  it  is  only  proof  of  its  own 
existence.  It  does  not  establish  any  of  the  facts  on  which 
it  must  have  been  based  except  between  the  parties  and 
their  privies.  1  Freeman^  Judgments  [4th  ed.],  section 
154. 

The  sixth  objection,  that  the  premises  were,  when  con- 
veyed to  Brewer,  the  family  homestead,  is  not  made  oat 
by  the  evidencfe  and  would  not,  so  far  as  it  appears  from 
this  record,  sustain  the  decree.  For  lack  of  a  valid  levy 
of  the  writ  of  attachment  and  for  failure  to  prove  that  the 
conveyance  to  Brewer  was  merely  for  the  purpose  of  get- 
ting tiie  title  to  Mrs.  Porter,  and  for  lack  of  proof  that 
the  debt  was  incurred  before  the  deed  to  Brewer,  plaintiff 
failed  to  establish  its  case. 

It  is  recommended  that  the  decree  of  the  district  court 
be  affirmed. 

KiBKPATBiCK  and  LoBiNGiER,  CO.,  concur. 

Affibmbd. 


BBNJAMIN  v.  KOHOUT  BT  AL.,  appellants,  v.  PABTHmOA 

A.  Thomas  et  al.,  appellees. 

Feud  Januaby  21, 1903.    No.  12,616. 

Commissioner'B  opinion.     Department  No.  2. 

Fraud:  Ljmitation  of  Actions:  Applicability  to  Realty.  Section  12, 
of  the  Code  of  Civil  Procedure,  which  bars  actions  for  rtHiet  on 
the  ground  of  fraud  within  four  years  from  the  dlscoyery  of 
the  fraud,  applies  to  actions  based  on  fraud  affecting  the  title 
to  real  estate  as  weU  as  to  actions  affecting  the  title  to  persoii- 
alty. 

Appeal  from  the  district  court  for  Saline  county.  Tried 
below  before  Stubbs,  J.    Affirmed. 

F.  L  Foss,  B.  V.  Kohout  and  B.  D.  Brown,  for  appel- 
lants. 

A.  8.  Sands  and  Frank  H.  Woods,  contrtk 
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JuDe  6,  1901,  plaintiffs  filed  a*  petition  in  the  district 
court  of  Saline  county,  Nebraska, the  material  averments  of 
which  were  that  Aneliza  (innn  departs  this  life  in  Saline 
county  in  the  month  of  Sept^jnber,  1891;  that  Mary  M. 
Hodges  was  duly  a]>|:K)inted  executrix  of  the  last  will  and 
testament  of  said  Aneliza  ftiinn,  deceased ;  that  September 
5,  1891,  "The  defendant,  Parthenia  A.  Thomas,  in  order 
to  defraud  the  said  Aneliza  Gunn  and  her  heirs,  while  the 
said  Aneliza  Gunn  was  sick  and  unable  to  do  any  act  or 
to  transact  any  business,  and  while  she  was  so  sick  that 
she  did  not  know  anybody  and  did  not  know  what  she  was 
about,  the  said  Parthenia  A.  Thomas  did  pretend  to  have 
her  sign  a  deed'*  tx)  the  lands  in  controversy,  describing 
them,  '*for  the  nominal  sum  of  f  1,900  expressed  in  said 
deed,  and  pretended  to  have  said  deed  witnessed  and 
axjknowledged,  witnessed  by  Df)ctors  S.  G.  Panter  and 
H.  W.  HeWitt,  and  acknowledged  before  S.  S.  Story, 
notary  public,  and  on  the  said  5th  day  of  September,  1891, 
which  said  pretended  deed  purports  to  convey  said  prop- 
erty to  the  said  Parthenia  A.  Thomas.  And  the  plaintiflfs 
show  to  the  court  that  said  deed  was  a  fraud  and  that 
said  Parthenia  A.  Thomas  knew  it  was  a  fraud  and  knew 
that  she  was  committing  a  fraud  in  attempting  to  procure 
the  same  to  be  made  and  did  so  with  the  full  knowledge 
that  the  said  Aneliza  Gunn  was  so  sick  that  she  did  not 
know  any  one  and  was  unable  to  comprehend  what  she 
was  about  and  was  unable  to  transact  any  business  at 
all,  in  fact  was  unable  to  move  in  her  bed,  and  the  said 
Parthenia  A.  Thomas  knew  all  of  these  facts,  knew  that 
the  said  Aneliza  Gunn  was  on  her  deathbed,  and  did  die 
within  a  few  days  thereafter,  and  thus  attempted  to  de- 
fraud her,  the  said  Aneliza  Gunn  and  her  heirs,  out  of  the 
said  property."  The  petition  further  alleges  "that  the 
said  Parthenia  A.  Thomas  never  paid  the  said  Aneliza 
Gunn  nor  her  heirs  anything  for  said  property  and  pro- 
cured the  same  by  the  fraud  above  set  forth  and  entered 
10 
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into  the  possession  of  the  said  property  with  the  full 
knowledge  of  said  fraud  and  wronji:s  above  stated,"  and 
"that  the  said  Aneliza  Qunn  died  within  a  few  daja  there- 
after the  pretended  execution  of  the  deed  and  without 
ever  having  regained  consciousness,  and  without  ever 
having  known  that  she  had  made  said  instrument  or  ratify- 
ing the  same  in  any  way,  and  without  receiving  anything 
therefor." 

The  petition  then  alleges  that  the  defendant,  Alexander 
McFarlane,  pretended  to  buy  said  property  from  the  said 
Parthenia  A.  Thomas,  but  that  he  was  duly  notified  by 
the  executrix  of  the  last  will  of  Aneliza  Gunn  that  Par- 
thenia A.  Thomas  did  not  have  a  good  title  to  the  premiscsB 
and  that  her  title  had  b^^n  procured  by  fraud;  that  after 
the  death  of  Aneliza  (lunn  her  will  was  duly  filed  for 
probate;  that  by  the  provisions  of  the  will  the  lands  in 
controversy  were  bequeathed  to  Chfeirles  O.  Qunn  and 
Effle  M.  (hinn;  the  provisions  of  this  will  making  this 
be<|uest  being  set  out  in  the  petition.  The  petition  further 
alleges  that  on  April  25,  1901,  the  said  Effie  M.  Gunn  and 
her  husband,  Alfred  W.  Gunn,  sold  and  conveyed  all  the 
interest  of  said  Effie  M.  Gunn  in  two-thirds  of  the  lands 
in  controversy  to  i)laintiff,  Benjamin  V.  Kohout,  who 
became  and  is  now  the  legal  owner  of  the  two-thirds  of  the 
land  described  in  the  petition;  that  plaintiff  Alfred  W. 
Gunn  is  the  legal  owner  and  entitled  to  the  possession  of 
one-third  of  said  lands.  The  petition  further  alleges  that 
defendants,  Parthenia  A.  Thomas,  and  Alexander  Mc- 
Farlane, have  had  possession  of  the  premises  since  Sep- 
tember 5,  1891,  and  have  never  accounted  to  plaintiff  or 
any  one  else  for  their  rental  value.  The  petition  then 
prays  for  an  accounting  that  defendants  be  decreed  to  jMiy 
the  rental  value  of  said  property  from  September  5, 1891; 
that  the  dwd  dated  September  5,  1891,  made  by  Aneliza 
Gunn  to  Parthenia  A.  Thomas  be  declared  void  and  of  no 
effect  and  that  the  convevance  from  Parthenia  A.  Thomas 
to  Alexander  ilcFarlane  be  declared  null  and  void  and  set 
aside;  that  the  title  to  said  property  be  quieted  in  the 
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plaintiffs  according  to  their  respective  shares  and  for  all 
other  equitable  relief. 

To  this  petition  defendants  interposed  a  demurrer  alleg- 
*ng,  (1)  that  the  petition  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  (2)  that  the  cause  of 
action  set  forth  in  the  petition  did  not  accrue  nor  arise 
within  four  years  next  preceding  the  commencement  of 
this-  action.  This  demurrer  was  sustained  by  the  trial 
court  and,  the  plaintiflFs  refusing  to  plead  further,  their 
petition  was  dismissed  and  they  now  bring  the  action  here 
by  appeal. 

An  inspection  of  the  petition,  the  material  averments  of 
which  have  been  set  out  in  the  statement,  discloses  the 
fact  that  there  is  no  allegation  in  the  petition  tending  to 
toll  the  statute  of  limitation.  It  fairly  appears  from  the 
petition  that  after  the  alleged  fraudulent  deed  was  pro- 
cured by  defendant  Parthenia  A.  Thomas,  she  immedi- 
ately took  possession  of  the  lands  under  her  deed  and  that 
she  and  her  grantee,  McFarlane,  have  retained  the  pos- 
session ever  since.  Instead  of  the  petition  making  any 
allegation  that  the  frdud  alleged  to  have  been  practiced, 
by  defendant  Parthenia  A.  Thomas  in  procuring  the  deed, 
was  unknown  to  the  heirs  of  Mrs.  Gunn,  the  allegations 
tend  to  show  that  the  executrix  of  the  estate  knew  of  this 
alleged  fraud  and  informed  defendant  SIcFarlane  of  it 
before  he  purchased  the  lands  from  defendant  Parthenia 
A.  Thomas.  The  petition  shows  on  its  face  that  possession 
was  taken  under  this  deed  nearly  ten  years  before  this 
cause  of  action  was  instituted;  consequently  the  only 
question  is:  does  section  12,  Code  of  Civil  Procedure, 
which  provides  a  four  years'  bar  for  certain  causes  of  ac- 
tion, and  among  them  "an  action  for  relief  on  the  ground 
of  fraud,  but  the  cause  of  action  in  such  case  shall  not 
[be]  deemed  to  have  accrued  until  the  discovery  of  the 
fraud,"  bar  this  action? 

It  is  contended  by  appellees  that  this  section  of  the 
statute  applies  to  fraudulent  actions  aflfecting  title  to 
personal  property^  and  has  no  yeferencQ  to  conveyance^ 
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affecting  title  to  real  estate.  The  (rouble  with  this  con- 
'  tention  is,  that  it  flies  in  the  face  of  a  long  line  of  decisions 
•  of  this  court,  which  have  lield  that  this  section  of  the  stat- 
ute  does  apply  to  fraudulent  transfers  of  real  estate  as 
well  as  personal  property.  Parker  v,  Kuhn,  21  Neb.,  413; 
Hellman  v.  Davis,  24  Neb.,  793;  Wright  v.  Davis,  28  Neb., 
479;  Ainsficld  v.  More,  30  Neb.,  385;  Hughes  v.  Houscl,  33 
Neb.,  703;  Gillespie  v.  Cooper,  36  Neb.,  775;  Forsyth  v. 
Easterday,  63  Neb.,  887.  As  this  disposes  of  the  case,  it 
is  not  necessary  to  examine  into  the  sufficiency  of  the  peti- 
tion aside  from  the  statute  of  limitations. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Barnes  and  Pound,  CO.,  concur. 

Affirmed. 


Isaac  Cahn,  appellant,  v.  Frank  E.  Romandobp  et  al., 

appellees. 

Filed  Januaby  21, 1903.    No.  12,528. 

Commissioner's  opinion.     Department  No.  1. 

Mechanics'  Iiiens:  Mobtoages:  Pkioritirh:  Evidence.  Evidence  held 
to  support  the  finding  of  the  trial  court  that  the  contract  under 
which  materials  were  furnished  was  made,  and  a  portion  of  such 
materials  delivered,  before  the  recording  of  plaintiffs  mortgage, 
and  to  sustain  the  decree. 

Appeal  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Cobnish,  J.    Affirmed. 

Allen  W.  Field  and  Guy  A.  Andrews,  for  appellant 

Wilmer  B,  Comstock,  contra. 

Hastings,  C. 

This  is  a  suit  brought  by  the  plaintiff  Cahn,  to  foreclose 
a  morticrage  upon  ten  acres  of  land  in  the  outskirts  of  the 
city  of  Lincoln.     The  mortgage  was  given  to  secure  the 
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purchase  price  of  the  land,  ^,000.  The  land  was  sold 
in  February  by  Cahn  to  the  defendant  Romandorf,  for  a 
cash  payment  of  $25  and  an  agreement  tliat  a  mill  build- 
ing should  be  removed  to  and  placed  upon  the  land  in 
condition  to  operate.  The  remainder  of  the  purchase  price 
was  to  be  in  payments  of  f  150  every  six  months.  In  the 
placing  of  the  mill  on  the  premises  and  putting  it  in 
condition  to  operate  something  over  f 2,000  were  expended. 
The  defendant  Michener,  furnished  the  greater  part  of  the 
material  for  this  work.  He  set  up  by  cross-petition  a 
mechanic's  lien  for  |810  and  interest.  The  district  court 
allowed  him  a  first  lien  for  the  amount  of  his  account. 
This  was  excepted  to  by  the  plaintiff  and  that  part  of  the 
decree  is  appealed  from. 

The  sole  question  presented  is  the  i*elative  priority  of 
plaintiff's  mortgage  and  Michener's  lien.  Michener's 
priority  is  claimed  on  two  grounds.  1st.  That  the  con- 
tract was  made  and  a  part  of  the  material  furnished  by 
Michener  to  Romandorf  before  the  filing  of  the  mortgage. 
2d.  That  the  sale  of  the  premises  by  Cahn  to  Romandorf, 
and  the  mortgage  back,  are  all  part  of  the  same  transaction 
which  contemplated  and  provided  for  the  use  of  these 
DQiaterials  for  the  improvement  of  the  property  and  Cahn's 
interest  therefore  subject  to  the  lien.  The  second  ground 
hardly  appears  in  the  pleadings.  And  if  it  does  it  is  by 
reason  of  Cahn's  reply  to  Michener's  answer  and  cross- 
petition.  There  appears  in  the  record  leave  to  amend  both 
the  reply  and  the  answer  at  the  time  of  the  trial.  The 
reply  was  amended  but  the  answer  appears  not  to  have 
been,  although  leave  was  taken  to  set  up  the  nature  of 
Cahn's  interest  in  the  premises  and  its  consequent  sub- 
jection to  Michener's  lien.  It  was  not  actually  pleaded. 
The  only  question  necessary  to  be  considered  seems  to  be 
whether  or  not  plaintiff  is  correct  in  claiming  that  there 
is  nothing  to  show  that  any  part  of  these  materials  were 
famished  prior  to  the  filing  of  the  mortgage. 

The  mortgage  bears  date  of  April  1,  and  was  filed  April 
6.     The  agreement  under  which  the  materials  were  fur- 
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nished  by  Michener  was  made  in  the  latter  part  of  Feb- 
ruary or  the  first  of  March.  Michener  testifies  that  he  can 
only  give  the  exact  dates  of  the  furnishing  of  these  ma- 
terials by  means  of  his  books ;  that  he  knows  on  the  dates 
indicated  the  materials  were  sent  over;  that  he  asked 
Romandorf  whether  or  not  they  had  been  received  and 
was  informed  that  they  had.  The  account  shows  only  a 
few  items  of  sand  and  lime,  five  in  number  and  amounting 
to  tl3.15  furnished  before  April  6;  the  remainder  was 
furnished  during  the  following  months^  the  last  as  late 
as  September  15.  Some  materials  had  been  furnished  by 
Michener  to  Romandorf  before  this  agreement  under  which 
the  account  was  made  and  had  been  paid  for. 

It  is  clear  that  the  agreement  to  furnish  the  material 
antedated  the  mortgage.  Michener's  testimony  is  that  he 
commenced  to  furnish  the  material  immediately;  that 
Romandorf  was  anxious  to  get  it  at  once  and  that  there 
was  some  difficulty  owing  to  the  state  of  the  roads  in 
getting  it  to  him.  Michener  testifies  that  the  date  in  the 
books  is  the  date  on  which  it  was  sent  out.  Romandorf 
says  that  he  is  unable  to  give  the  dates  upon  which  it  was 
received,  but  he  is  sure  that  some  of  the  material  was  re- 
ceived before  the  signing  of  the  notes  and  mortgage  on 
April  1.  That  he  had  the  account  submitted  to  him  at  the 
time  of  furnishing  the  material  and  found  it  correct. 

The  appellant  claims  that  the  testimony  is  no  better 
than  that  which  this  court  lield  to  be  insufficient  in  Henry 
&  Goats  worth  Co.  v.  McCurdy,  36  Neb.,  863.  An  examina- 
tion of  that  case,  however,  will  show  that  the  witness  on 
whose  testimony  alone  the  case  rested,  disclaimed 
all  personal  knowledge  of  the  delivery  of  any  of  the  ma- 
terials for  use  on  the  premises  upon  which  the  lien  was 
claimed,  and  he  admitted  on  cross-examination  that  he 
did  vt  himself  keep  the  books  and  had  no  personal  knowl- 
edge of  the  things  stated  in  them.  The  statements  of  the 
witness,  instead  of  being  corroborated  by  the  purchaser  of 
the  lumber,  as  in  the  present  case,  were  denied  by  hinu 
There  seems  to  be  no  doubt  of  the  soundness  of  the  court's 
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conclusion  in  that  case,  that  the  testimony  was  only  hear- 
say and  could  not  be  considered,  but  icb  the  present  case 
the  witness  was  testifying  to  personal  knowledge  of  the 
sending  of  the  lumber,  testifying  to  admissions  by  the 
purchaser,  and  the  purchaser  himself  was  corroborating 
him,  but  could  not  give  exact  dates,  but  does  state  that 
some  of  the  material  was  furnished  before  the  mortgage 
was  executed.  It  seems  to  be  conceded  that  if  this  was 
the  case,  the  decree  is  right.  Qoodtcin  v.  Cunningham, 
54  Neb.,  11;  Chapman  v.  Breioer,  43  Neb.,  890;  Henry  & 
Coatsvxyrth  Co,  v.  Fishcrdick^  37  Neb.,  207. 

It  is  believed  that  there  was  sufficient  evidence  to 
sustain  the  decree  of  the  district  court  and  its  affirmance 
is  recommended. 

KiRKPATRiCK  and  LOBiNGiER,  CO.,  concur. 

Affirmed. 


The  CJounty  of  Sarpy  v.  Augustus  W.  Clarke. 

Filed  January  21, 1903.    No.  12,532. 
Commissioner's  opinion.     Department  No.  3. 

1.  Taxation:    Equalization:    Pleadtno.    In  a  complaint  filed  before  a 

board  of  equalization  by  one  aggrieved  by  the  excessive  valuation 
of  his  land,  it  is  not  necessary  to  allege  that  other  lands  in  the 
precinct  have  been  assessed  too  low.  - 

2.  Taxation:    Equalization:    Pleading.    It  is  not  necessary  that  such 

complaint  be  drawn  with  the  precision  of  a  pleading  in  a  court  of 
record;  It  is* sufficient  if  it  shows  that  the  complainant  considers 
himself  aggrieved  and  that  his  property  has  been  assessed  too 
high. 

8.  Taxation:  Equalization:  Drnial  of  Rkliicp:  Reduction  of  Aggbe- 
gatr  Assessment.  A  board  of  equalization  should  not  deny  relief 
in  a  case  of  that  kind  on  the  ground  that  to  lower  the  assessment 
of  a  complainant  would  reduce  the  aggregate  assessment. 

4.  Taxation:  Equalization:  Constitutional  Law:  Consthuction. 
Section  4,  article  9  of  the  constitution,  has  no  reference  to  such 
changes  in  an  assessment  as  may  be  necessary  to  a  Just  and  fair 
equalization. 
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6.  Taxation:  Equaijzation :  Qxtestion  Involved  iit  Pleading.  The 
question  presented  b;  a  complaint  that  the  property  of  the  com- 
plainant has  b^n  assessed  too  high  is  not  whether  it  has  been 
assessed  above  its  fair  value,  but  whether  the  valuation  placed 
upon  it  bears  a  just  relation  to  tnat  placed  upon  other  property 
of  its  kind  in  the  precinct. 

6.  Taxation:  Ec^ualization :  Appeal  and  Ekbob:  Revebsal:  Dutt 
OF  District  Coubt.  Where  error  is  prosecuted  to  the  district 
court  from  an  order  of  the  board  of  equalization  by  the  com- 
plainant, and  such  order  is  reversed,  the  district  court  may  order 
the  board  to  reconvene  for  the  purpose  of  hearing  the  complaint 

Error  from  the  district  court  for  Sarpy  county.  Tried 
below  before  Baker,  J.    Aifirmed. 

William  B.  Patrick,  County  Attorney,  for  plaintiff  in 
error. 

H.  Z.  Wedgwood,  contra. 

Albert,  0, 

A.  ,W.  Clarke  filed  a  complaint  before  the  board  of  equal- 
ization of  Sarpy  county,  alleging,  in  effect,  that  he  was 
the  owner  of  certain  described  lands  in  that  county ;  that 
the  same  was  of  inferior  quality  and  largely  unproductive, 
and  that  it  had  been  assessed  at  f  8  per  acre,  which  was  the 
same  rate  at  which  many  of  the  best  and  most  productive 
lands  in  the  precinct,  worth  from  two  to  three  times  as 
much  as  his,  had  been  assessed,  and  asking  a  reduction 
of  his  assessment.  On  the  hearing  he  introduced  evidence 
as  to  the  value  of  his  land  and  the  rate  at  which  it  had  been 
assessed.  He  then  undertook  to  show  that  other  land  in 
the  same  precinct,  worth  upwards  from  two  to  three  times 
as  much  as  his,  had  been  assessed  at  the  same  rate.  This 
evidence  was  excluded  on  the  ground  that  there  was  no 
complaint  that  any  other  land  had  been  assessed  too  low. 
The  board  refused  to  reduce  his  assessment,  and  dis- 
missed his  complaint.  He  preserved  the  record  and  prose- 
cuted error  to  the  district  court  where  the  order  of  the 
board  of  equalization  was  reversed  and  an  order  entered 
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requiring  the  board  of  equalization  to  reconvene  and  hear 
the  complaint  From  the  judgment  of  the  district  court, 
the  county  prosecutes  error  to  this  court. 

The  theory  upon  which  the  evidence  offered  by  the 
complainant  was  excluded,  and  his  complaint  dismissed, 
appears  from  the  following  excerpt,  taken  from  the  well 
prepared  brief  of  the  plaintiff  in  error : 

"Before  an  individual  who  claims  to  be  aggrieved  by 
the  excessive  valuation  of  his  lands  can  obtain  relief  he 
must  show  by  proper  complaint  that  his  lands  are  not 
only  valued  too  high,  but  that  the  valuations  placed  upon 
other  particular  lands  are  too  low.  This  is  obvious,  not 
only  by  reason  of  the  statute  in  relation  to  the  equaliza- 
tion of  taxes,  but  because  of  the  constitutional  inhibition  • 
against  the  commutation  or  release  of  taxes." 

The  constitutional  provision  cited  in  support  of  this 
theory,  is  section  4,  article  9,  which  is  as  follows : 

"The  legislature  shall  have  no  power  to  release  or  dis- 
charge any  county,  city,  township,  town,  or  district  what- 
ever, or  the  inhabitants  thereof,  or  any  corporation,  or 
the  property  therein,  from  their  or  its  proportionate  share 
of  taxes  to  be  levied  for  state  purposes,  or  due  any 
municipal  corporation,  nor  shall  commutation  for  such 
taxes  be  authorized  in  any  form  whatever." 

That  the  provision,  quoted  has  no  application  to  the 
present  case  seems  obvious.  The  grievance  of  the  com- 
plainant is  that  his  property  had  been  assessed  too  high. 
If  that  be  true,  then,  assuming  that  the  other  property  in 
the  district  had  been  assessed  at  its  fair  value,  it  follows 
that  not  only  is  his  assessment  too  high,  but  that,  to  the 
extent  that  his  assessment  is  excessive,  the  assessment  of 
the  entire  precinct  is  also  excessiva  Therefore,  to  reduce 
his  assessment  so  that  it  would  bear  a  just  relation  to  the 
assessment  of  other  property  in  the  precinct,  could  not  be 
said  to  operate  as  a  release  or  discharge  of  the  complain- 
ant from  his  proportionate  share  of  the  taxes  to  be  levied, 
nor  as  a  release  of  the  precinct  in  that  behalf.  It  would 
simply  be  reducing  their  assessments  so  that  they  would 
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be  required  to  pay  a  proportionate  share  of  the  taxes  to  be 
leried,  and  no  more.  Besides,  we  do  not  consider  the 
section  has  any  references  to  snch  changes  in  an  assess- 
ment as  may  be  necessary  to  a  jnst  and  fair  equalization* 

The  statutory  provision,  cited  in  support  of  the  theory 
of  the  plaintifiF  in  error,  is  the  third  subdivision  of  section 
70,  article  1,  chapter  77,  of  the  Compiled  Statutes.  The 
entire  section,  so  far  as  is  material  at  present,  is  as 
follows : 

^^Second — On  the  application  of  any  person  considering 
himself  aggrieved  or  who  shall  complain  that  the  prop- 
erly of  another  is  assessed  too  low,  they  shall  review  the 
assessment  and  correct  the  same  as  shall  appear  to  he 
just.  No  complaint  that  another  is  assessed  too  low  shall 
be  acted  upon  until  the  person  assessed,  or  his  agent, 
shall  be  notified  of  such  complaint,  if  a  resident  of  the 
county;  provided,  That  in  the  counties  under  township 
oi^anization  [such  application]  shall  have  been  made  to 
the  town  board  of  equalization,  and  been  rejected  by  them. 
Third — It  shall  ascertain  whether  the  valuation  in  one 
township,  precinct,  or  district  bear  just  relation  *to  all 
townships,  precincts  or  districts  in  the  county;  and  may 
increase  or  diminish  the  aggregate  valuation  of  property 
in  any  township,  precinct  or  district,  by  adding  or  deduct- 
ing such  sum  upon  the  hundred  as  may  be  necessary  to 
produce  a  just  relation  between  all  the  valuations  of  prop- 
erty in  the  county,  but  shall  in  no  instance  reduce  the 
aggregate  valuation  of  all  the  townships,  precincts  or  dis- 
tricts below  the  aggregate  valuation  thereof  as  made  by 
the  assessors;  neither  shall  it  increase  the  aggregate  valu- 
ation of  all  townships,  precincts  or  districts  except  in 
such  amount  as  may  be  actually  necessary  and  incidental 
to  a  proper  and  just  equalization.  It  may  consider  lands, 
village  or  city  lots,  and  personal  property  (except  prop- 
erty assessed  and  valued  by  the  state  board  of  equaliza- 
tion) separately  and  determine  a  separate  rate  per  cent 
of  addition  or  reduction  for  each  of  said  classes  of  prop- 
erty as  may  be  necessary  to  a  just  equalization  thereof." 
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It  will  be  observed  that,  by  the  provisions  of  subdivision 
two,  the  complaint  of  one  considering  himself  aggrieved, 
that  is,  one  considering  that  his  property  has  been  assessed 
too  high,  may  be  heard  and  disposed  of  without  notice, 
whereas,  a  complaint  that  another  has  been  assessed  too 
low,  can  be  heard  and  disposed  of  only  after  notice  to 
the  owner  of  the  property  thus  assessed,  if  a  resident  of 
the  county.  These  provisions  are  absolutely  irreconcil- 
able with  the  theory  advanced,  that  the  complaint  of  one 
aggrieved  by  an  excessive  assessment  of  his  property  is 
insufficient,  unless  it  specify  some  other  property  assessed 
toi>  low  in  order  that  the  assessment  of  the  latter  may  be 
so  raised  that  the  reduction  of  the  former  would  not  re- 
duce  the  aggregate  assessment.  Moreover,  the  theory  is 
based  on  the  assumption  that  the  reduction  of  the  assess- 
ment of  a  particular  piece  of  property  must  necessarily 
and  irrevocably  result  in  a  reduction  of  the  aggregate 
assessment  of  the  entire  county.  The  assumption  is  un- 
founded, even  were  we  to  assume  that  the  third  subdi- 
vision of  the  section  is  to  be  taken  in  its  literal  and 
mathematical  sense,  and  that  it  applies  to  the  equalization 
of  individual  assessments.  Under  that  subdivision,  the 
board  has  power  to  raise  the  aggregate  valuation  so  far  ab 
may  be  necessary  and  incidental  to  a  proper  and  just 
equalization.  That  being  true,  if  doing  justice  to  the 
complainant  should  result  in  lowering  the  aggregate  assess- 
ment, it  may  still  be  raised  to  its  former  amount  by  the 
exercise  of  the  powers  conferred  by  that  subdivision.  It 
Is  true  that  the  complaint  was  not  drawn  with  that 
precision  with  which  a  pleading  in  a  court  of  record 
should  be  drawn ;  neither  is  it  necessary  that  it  should  be ; 
a  taxpayer  should  not  be  required  to  employ  one  skilled 
in  pleading  in  matters  of  this  kind.  It  challenged  the  at- 
tention of  fche  board  to  the  fact  that  the  complainant  con- 
sider!^ himself  aggrieved  in  that  his  property  had  been 
assessed  too  high.  That  was  sufficient,  and  the  board 
should  have  heard  his  complaint  and  received  the  evidence 
offered  in  support  of  it 
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It  is  next  urged  that  the  complainant  was  not  entitled  to 
a  reduction  of  his  assessment  because  the  evidence  showd 
that  it  was  in  fact  assessed  at  less  than  one-third  its 
actual  value.  The  question  presented  by  a  complaint  of 
this  kind  is  not  whether  the  property  of  the  complainant 
has  been  assessed  at  its  fair  value,  but  whether  its  assess- 
ment bears  a  just  relation  to  the  assessment  of  other 
property  of  the  same  kind  in  the  precinct.  State  v.  Os- 
bom,  60  Neb.,  415.  While  it  is  true  that  the  evidence 
shows  the  land  of  the  complainant  was  assessed,  at  about 
one-third  its  actual  value,  he  offered  to  prove  that  other 
land  in  the  precinct  was  assessed  at  about  one-eighth  of 
its  actual  value.  In  other  words,  he  offered  to  show  that 
his  assessment  was  relatively  excessive.  This  he  had  a 
right  to  do,  and  the  district  court  rightly  held,  that  the 
refusal  of  the  board  to  permit  him  to  show  this  was  re- 
versible error.  , 

It  is  next  urged  that  the  district  court  erred  in  entering 
an  order  requiring  the  board  of  equalization  to  reconvene 
and  hear  the  complaint.  The  district  court  is  a  court  of 
common-law  jurisdiction  and,  as  such,  has  supervision 
over  inferior  courts  and  tribunals.  The  abolition  by  stat- 
ute, of  the  writ  of  certiorari,  was  not  intended  to  curtail 
the  jurisdiction  of  the  district  court  in  this  behalf,  nor  to 
deprive  a  litigant  of  the  relief  theretofore  afforded  by 
that  writ.  Had  the  proceedings  been  by  certiorari,  it  bad 
been  perfectly  competent  for  the  district  court  to  make 
the  order  in  question.  We  are  unable  to  see  why  the 
order  would  not  be  proper  when  the  relief  sought  is  by 
petition  in  error.  It  is  true,  the  county  board,  as  such, 
is  not  a  party  to  the  record,  but  it  is  the  governing  body 
of  the  county  and  is  chargeable  with  notice  of  proceedings 
of  this  character,  brought  to  review  its  orders.  We  think 
the  order  was  proper,  especially  since  it  enjoined  on  the 
board  merely  w^hat  the  law  would  have  enjoined  upon  it 
had  the  order  not  been  made. 

We  discover  no  error  in  the  record  and  therefore  rec- 
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ommend   that  the  judgmeiA   of   the   district   court   be 
affirmed. 

Ames  and  Duffib,  CO.,  concur. 

Affirmed. 


H.  L,  Cook  bt  al.  v.  N.  J.  Paul  bt  al. 

FiLBb  JAKITABY  21, 1903.    No.  12,536. 

Commissioner's  opinion.    Department  No.  1. 

Party  WaUs:  Covenant  you  Compensation:  Running  with  Land.  A 
promise  by  an  adjoining  lot-owner  to  the  builder  of  a  party  wall 
to  compensate  him  for  the  use  thereof  is  personal  to  the  promisee 
and  not  a  covenant  running  with  his  land,  and  where  the  builder's 
lot  is  conveyed  to  one  party  and  the  party  wall  agreement  as- 
signed to  another,  the  latter  is  entitled  to  the  sum  due  under 
such  agreement. 

* 

Error  from  the  district  court  for  Howard  county.  Tried 
below  before  Thompson,  J.    Affirmed. 

T.  T.  Bell  and  Doyle  &  Berge^  for  plaintiffs  in  error. 

J.  A.  Haggart  and  A.  A.  Kendall,  contra. 

LOBINGIER,  C. 

On  March  17, 1892,  defendant  in  error  Bnevoldsen,  and 
A.  G.  Kendall,  who  were  the  owners  of  adjoining  lots  in 
the  city  of  St.  Paul,  entered  into  a  party  wall  agreement 
by  which  it  was  arranged  that  the  former  who  was  about 
to  erect  a  building  on  his  lot  might  construct  one-half  of 
the  party  wall  upon  the  land  of  the  latter.  The  contract 
also  contained  the  following  provisions: 

"In  consideration  of  the  above  agreements  to  be  per- 
formed by  the  party  of  the  first  part,  the  party  of  the 
second  part  promises  and  agrees  that  when  he  shall  build 
a  brick  building  upon  his  land  lying  north  of  said  wall 
and  connecting  it  with  said  wall,  and  hereby  using  said 
wall  for  one  side  of  his  building,  he  will  pay  the  party  of 
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the  first  part  |10  per  thousand  for  all  brick  laid  in  the 
north  one-half  of  said  wail  erected  by  the  party  of  the 
first  part  as  aforesaid.  This  agreement  shall  be  binding 
upon  the  heirs,  assigns,  executors  and  administrators  of 
the  parties  hereto." 

This  contract  was  after>vard  assigned  to  defendant  in 
error  Paul,  as  collateral  security,  while  the  lot  and  build- 
ing passed  by  me  fine  conveyances  to  plaintiffs  in  error. 
Kendall's  lot  was  sold  to  defendant  in  error  Taylor,  who 
also  erected  a  building  thereon,  utilizing  the  party  wall 
and  using  23,000  brick,  which  under  the  contract  called 
for  the  payment  of  f 230.  This  sum  was  claimed  by  Paul 
as  the  assignee  of  the  contract  and  also  by  plaintiffs  in 
error  as  the  owners  of  the  Enevoldsen  lot,  and  the  former, 
together  with  Enevoldsen,  have  brought  this  action  against 
plaintiffs  in  error  and  Taylor.  The  latter,  at  no  time 
denying  liability,  interpleaded  and  deposited  the  money 
in  court.  The  cause  was  submitted  on  the  pleadings  and 
a  stipulation  of  facts,  and,  being  tried  without  a  jury,  the 
court  found  that  the  contract  above  mentioned  "was  per- 
sonal in  its  character  and  was  not  a  covenant  running 
with  the  land"  and  rendered  judgment  in  favor  of  plain- 
tiffs below. 

The  petition  in  error  prosecuted  from  this  judgment 
presents  the  single  question  of  law  whether  such  a  con- 
tract is  personal  so  as  to  entitle  the  assignee  to  the  amount 
due  under  its  terms  or  whether  it  created  an  interest  in 
the  land  which  plaintiffs  in  error  acquired  by  the  convey- 
ance to  them  so  that  they  are  entitled  to  the  proceeds. 
The  question  is  a  new  one  in  this  state,  for  Barr  v.  Lamas- 
ter,  30  Neb.,  688,  cited  by  plaintiffs  in  error,  decides  no 
more  than  that  such  a  contract  constitutes  an  incum- 
brance within  the  terms  of  a  warranty.  It  is  also  an  im- 
portant question  and  one  upon  which,  as  Mr.  Freeman 
observes  in  his  note  to  Bloch  v.  Isham,  92  Am.  Dec.  [Ind.], 
301,  "great  learning  and  research  have  been  spent."  As 
a  rule  of  property  as  well  as  of  contract,  forming  an  es- 
aential  part  of  the  law  whose  foundations  we  are  laying 
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in  this  comparatively  new  state,  it  is  entitled  to  the  most 
careful  consideration  and  we  shall  endeavor  to  settle  it 
in  accordance  with  the  weight  of  judicial  opinion,  at  the 
risk  of  a  seemingly  prolonged  review  of  the  authoritiea. 

The  question  appears  to  have  arisen  in  this  country 
first  in  Pennsylvania,  where  it  was  held  that  the  right  to 
reimbursement  for  the  use  of  a  party  wall  was  personal 
to  the  first  builder  and  did  not  pass  by  his  grant  of  the 
land.  Todd  v.  Stokes^  10  Pa.  St.,  155;  Hart  v.  Kuicher,  5 
S.  &  B.  [Pa.],  1;  Ingles  v,  BH^ighurst,  1  Dall.  [Pa.],  341. 
It  is  true  that  these  decisions  were  rendered  after  the 
passage  of  a  colonial  statute  which  required  the  reim- 
bursement of  the  first  builder.  But  this  act  merelv  took 
the  place  of  the  contract  in  the  case  at  bar  as  the  source 
of  the  second  builder's  liability.  It  in  no  way  touched 
upon  the  nature  of  that  liability  so  as  to  determine 
whether  it  was  merely  personal  to  the  first  builder  or 
created  an  interest  in  his  land.  As  was  said  in  Block  v, 
Isham^  28  Ind.,  37,  "There  is  nothing  in  this  statute  which 
i»  not  embraced  in  the  agreement  of  the  parties  in  this 
case,"  See,  also,  Oihson  v.  Holden,  115  111.,  at  page  211; 
Cole  V,  Hughes,  54  N.  Y.,  at  page  447.  However,  in  1849, 
after  the  Pennsylvania  cases  above  referred  to  were  de- 
cided, and  evidently  to  destroy  their  effect,  a  statute  was 
passed  which  provided,  "that,  in  all  conveyances  of  houses 
and  buildings,  the  right  to  compensation  for  the  party 
wall  built  therewith  shall  be  taken  to  have  passed  to  the 
purchaser,  unless  otherwise  expressed."  It  seems,  there- 
fore, that  a  statute  was  considered  necessary  to  enact  into 
law.  the  rule  contended  for  by  plaintiffs  in  error  in  the  case 
at  bar,  Dannaker  v.  Riley,  14  Pa.  St.,  435;  Knight  t\ 
Beenken,  30  Pa^  St,  372;  Yoight  v.  Wallace,  179  Pa.  St., 
at  page  525.  The  doctrine  that  a  covenant  like  that  con- 
tained in  this  contract  is  a  mere  personal  one  not  run- 
ning with  the  land,  has  also  been  adopted  in  Indiana: 
Bloch  V.  I  sham,  28  Ind.,  37,  92  Am.  Dec,  301;  Conduitt  v. 
Boss,  102  Ind.;  166;  West  Virginia:  lAst  v.  Homhrook, 
2  W.  Va.,  340 ;  Pamom  v,  Baltimore  Building  £  Loan  A9- 
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sedation,  44  W.  Va.,  at  pa<j:e  341;  Colorado:  Crater  v. 
McCormicky  4  Colo.,  196 ;  Illinois :  Gibson  v.  Holden,  115 
111,,  199,  qualifying  Roche  v.  Ullmati^  104  111.,  18;  Behrens 
V.  Hoxie,  26  111.  App.,  417 ;  Missouri :  Huling  v,  Chester, 
19  Mo.  App.,  607,  and  Ontario:  Kenny  v.  Mackenzie,  12 
Ont  App.,  346.  It  is  true  that  in  Illinois  a  qualification 
was  sought  to  be  made  in  Tomhlin  v.  Fish,  18  111.  App., 
439,  but  in  view  of  the  supreme  court's  decision  and  of 
the  fact  that  the  case  last  cited  was  decided  by  an  inferior 
court,  we  can*  hardly  accept  it  as  an  authoritative  state- 
ment of  the  law  of  Illinois.  Plaintiffs  in  error  concede 
that  Bloch  v.  Isham,  28  Ind.,  37,  and  Oibson  t?.  Holden, 
115  111.,  199  are  adverse  to  their  contention,  but  claim 
that  these  are  exceptions  to  the  general  rule.  Without 
now  passing  upon  the  question  of  the  weight  of  authority 
it  may  be  well  to  point  out  that  both  of  these  cases  were 
cited  with  approval  and  followed  by  this  court  on  another 
point,  in  Shiverick  v.  Gunning  Co.,  58  Neb.,  at  page  33. 

Some  of  the  earlier  New  York  cases  decided  by  inferior 
courts  lay  down  a  rule  in  conflict  with  those  just  reviewed. 
Weyman^s  Executors  v.  Ringold,  1  Bradf.  [N.  Y.],  40; 
Burlock  V.  Peck,  2  Duer  [N.  Y.],  90;  Keteltas  v.  Penfold, 
4  E.  D.  Smith  [N.  Y.],  122;  Brotm  v,  McKee,  57  N.  Y., 
684.  But  in  the  leading  case  of  Cole  v,  Hughes,  54  N.  Y., 
444,  these  decisions  were  in  effect  overruled  and  the  court 
adopted  the  Pennsylvania  doctrine  which  has  ever  since 
prevailed  in  New  York.  Sehald  v.  MuUioUand,  155  N.  Y., 
at  page  461;  Hart  v.  Lyon,  90  N.  Y.,  663;  Scott  v.  Mc- 
MiUan,  76  N.  Y.,  141;  Duer  v.  Fox,  29  Misc.  [N.  Y.],  81. 

The  Massachusetts  decisions  have  been  the  source  of 
some  misapprehension  as  regards  the  point  here  involved. 
Weld  V.  Nichols,  17  Pick.  [Mass.],  538,  decided  that  a 
grantor's  liability  to  pay  for  the  use  of  a  party  wall  was 
a  personal  one  and  not  within  the  terms  of  his  warranty. 
In  Savage  v.  Mason,  3  Cush.  [Mass.],  500,  cited  by  plain- 
tiff in  error,  the  agreement  expressly  provided  that  the 
covenant  for  payment  for  the  use  of  the  party  wall  sliould 
run  with  the  land,  and  the  court  held  that  the  intention  of 
the  parties  in  this  regard  was  ^^express  and  clear."     In 
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Maine  v.  Cumston^  98  Mass.,  317,  the  party  wall  agreement 
was  contained  in  the  deed  conveying  the  land.     But  in 
Joy  V.  Boston  Penny  Sa/vings  Bank,  115  Mass.,  60,  it  was 
held  that  no  interest  in  the  land  passed  by  virtue  of  a 
contract  like  this  which  was  not  under  seal.     The  court 
there  says,  "The  contract  was  merely  a  personal  one  with 
Currier^'  (the  first  builder) .    See  also  Jenkins  v.  Spooner, 
5  Gush.  [Mass.],  419.    In  King  v.  Wight,  155  Mass.,  444, 
the  question  is  treated  as  one  to  be  determined  according 
to  the  intent  of  the  parties,  and  stress  is  laid  on  the  fact 
that  the  contract  is  under  seal,  acknowledged  and  recorded; 
In  Lincoln  v.  Burrage,  177  Mass.,  378,  which  is  the  latest 
announcement  of  that  court  which  we  have  been  able  to 
find  on  the  question,  it  is  held,  Holmes,  C.  J.,  writing  the 
oiMnion,  that  a  covenant  in  a  deed  by  jv^hich  the  grantee 
agrees  to  pay  for  the  use  of  a  party  wall  does  not  run  with 
the  land  nor  bind  a  subsequent  grantee  thereof.     The 
question  is  the  reverse  of  the  one  here  presented.    But  if 
the  liability  of  the  second  builder  is  personal  and  not 
binding  on  his  grantees  in  the  absence  of  an  express  agree- 
ment, we  are  unable  to  see  why  the  right  of  the  first  builder 
should  not  also  be  personal,  or  why  it  should  pass  to  the 
grantees  of  his  land  without  a  corresponding  stipulation. 
On  the  whole  we  do  not  think  that  the  authority  of  the 
Massachusetts   court   can   be   claimed   for   the  doctrine 
championed  by  plaintiffs  in  error  under  the  facts  of  this 


In  Thompson  v.  Curtis,  28  la.,  229,  it  was  decided  that 
a  covenant  like  this  is  one  which  runs  with  the  land.  But 
this  decision  is  based  entirely  on  a  statute  borrowed  fr(»n 
the  Louisiana  code  which  embodied  the  doctrine  of  the 
civil  law  providing  that  a  lot  owner  might  construct  a 
party  wall  on  his  neighbor's  lot  but  could  not  compel  the 
latter  to  contribute  to  the  expense  thereof.  The  court 
professes  to  follow  certain  Louisiana  decisions  which  were 
evidently  not  examined  and  are  not  in  point,  and  also  the 
New  York  doctrine  which,  as  we  have  seen,  has  been  re- 
pudiated IB  that  jurisdiction. 
U 


F 
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In  Piatt  V.  Eggleston,  20  Ohio  St.,  414,  also  cited  by 
plaintiflfs  in  error,  the  court  likewise  follows  the  over- 
ruled New  York  cases,  but  seeks  to  distinguish  Block  v. 
Isha/m,  28  Ind.,  37,  because  the  promise  of  compensation 
there  was  not  made  to  the  "a^ssigns"  of  the  fllrst  builder. 
An  examination  of  the  contract  in  the  case  at  bar  will 
show  that  it  resembles  the  Indiana  case  and  not  the  Ohio 
decision  last  cited,  for  the  promise  here  is  merely  to  "pay 
the  party  of  the  first  part."  It  is  true  that  the  agreement 
is  made  "binding  upon  the  heirs,  assigns,"  etc.,  and  there 
is  no  express  provision  that  the  sum  due  shall  be  payable 
to  the  assigns.  In  Adams  v.  Noble,  120  IMich.,  545,  the 
court  reviews  a  portion  of  the  authorities  and  concedes 
that  they  are  "dijfiicult  to  harmonize,"  but  says  that  they 
may  be  divided  into  two  classes,  the  second  class  holding 
that  the  covenants  run  with  the  land,  and  pass  to  the  pur- 
chaser or  assignee,  when  the  contract  evinces  such  inten- 
tion, and  where  the  language  used  is  between  the  parties 
and  their  assigns.  As  the  sum  due  under  the  party  wall 
agreement  was  there  made  expressly  payable  to  the  first 
builder  "or  assigns,"  the  court  held  that  the  case  belonged 
to  this  second  class. 

Some  Minnesota  cases  are  relied  on  by  plaintiffs  in 
error.  In  Pillshnry  v,  M orris y  54  Minn.,  492,  a  contract 
substantiallv  identical  with  this  was  construed  and  own- 
mented  on  as  follows : 

"It  was  agr(*ed  that  Steele  or  his  assigns  should  pay  to 
Small  the  value  of  one-half  of  the  wall  whenever  he 
(Steele)  or  his  assigns  should  use  the  same.  This  cove- 
nant was  personal  to  Small,  as  much  so  as  if  Steele  had 
made  the  covenant  with  the  contractor  who  built  the  wall 
to  pay  for  his  half  at  some  future  tima  The  right  of 
action  remained  in  Small,  notwithstanding  the  transfer 
of  the  leasehold  interest,  and  passed  by  assignment  to  the 
plaintiflF." 

In  Kimm  v.Oriffin,  67  Minn.,  25,  the  court  announces 
a  different  doctrine  and  seeks  to  distinguish  the  case  laat 
cited  on  the  ground  that  the  first  builder,  when  he  leaied 
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his  interest,  reserved  his  rights  in  the  party  wall  agree- 
ment. It  will  be  seen,  however,  that  the  opinion  in  that 
case  does  not  rest  upon  the  fact  of  such  reservation,  but 
upon  the  ground  that  the  "covenant  was  personal^'  to  the 
first  builder.  In  National  Life  Ins.  Co.  v.  Lee,  75  Minn., 
157,  77  N.  W.  Rep.,  794,  the  agreement  is  express  as  in  the 
Ohio  and  Michigan  cases  above  cited,  to  pay  the  first 
builder,  •  "his  heirs  or  assigns."  Moreover,  the  only  case 
cited  in  the  opinion  is  Kimm  v.  Oriffin^  67  Minn.,  25,  which 
refers  only  to  the  Ohio  and  some  of  the  Massachusetts 
cases  and  ignores  the  other  authorities  above  reviewed. 
We  cannot  accept  the  statement  there  made,  "that  it  is 
settled  by  the  great  weight  of  authority  that  the  cove- 
nants of  the  party- wall  contracts,  like  the  one  under  con- 
sideration, do  run  with  the  land  and  that  all  their  bene- 
fits and  burdens,  the  liability  to  perform  and  the  right  to 
take  advantage  of  them — both  pass  to  the  heir  or  assignee 
of  the  land  to  which  the  covenant  is  attached."  On  the 
contrary,  as  we  have  seen,  a  considerable  majority  of 
tke  courts  which  have  passed  upon  this  question,  as  well, 
in  our  view,  as  a  preponderance  of  the  well  considered 
eases,  adhere  to  the  contrary  doctrine.  We  think,  there- 
fore, that  the  more  accurate  statement  of  the  law  is  still 
the  one  announced  by  the  learned  editor  of  the  American 
Decisions  (Mr.  Freeman)  in  volume  92,  page  301,  of  that 
aeries,  as  follows: 

"The  majority  of  the  authorities  maintain  that  these 
eoTcnants  are  not  of  the  nature  of  covenants  running  with 
the  land,  and  that  the  grantees  of  the  original  parties  can 
not,  by  reason  of  their  holding  adjoining  lots,  take  advan- 
tage of  the  benefit,  or  be  subjected  to  the  burden  of  the 
coyenant  to  pay  for  one-half  of  a  party  wall,  but  that  the 
right  of  recovery  is  personal  to  the  builder,  and  the  obli- 
gation to  pay,  except  in  certain  cases,  rests  upon  the 
<jovenantor  only;  and  an  agreement  <rf  the  parties  that  the 
^^Tenant  shall  be  binding  upon  their  heirs  or  assigns,  etc., 
even  that  it  shall  run  with  the  land,  is  ineffectual.^ 

We  have  not  thought  it  necessary  to  follow  counsel  in 
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their  discussion  of  the  wisdom  or  policy  of  the  rule  op  to 
enter  into  the  numerous  collateral  questions  as  to  what 
covenants  will  and  what  ones  will  not  run  with  the  land. 
We  have  treated  the  specific  point  here  in  controvengr  aa 
one  to  be  settled  by  authority  and  we  are  satisfied  that  by 
the  great  weight  of  precedent  such  a  contract  as  this  is 
personaL  We  therefore  recommend  that  the  judgment  be 
afirmed. 

Hashnos  and  Kibkpatrigk,  CC,  concur. 

AjnriKMBD. 


Alexander  N.  Baker  v.  The  Grand  Island  Banking 

Company  bt  al. 


f3  A'H/y-Jf^ 
jAxt  21, 


Filed  jAmiABT  21, 1903.    No.  12,649. 
Commiasloner'B  oplxLion.    Department  No.  2. 

1.  Taxation:    Homestead  Clainlant  ik  Possession:    Liens,  Judomkht 

AND  Attachment,  Against  Subflus.  The  rule  that  the  holder  of 
a  limited  or  partial  interest  must  pay  taxes  while  in  possession, 
as  between  himself  and  the  remainderman,  does  not  apply  to  t 
homestead  claimant  in  possession  of  a  tract  worth  more  than 
$2,000,  but  not  diyisible,  pending  proceedings  to  establish  the  pri- 
ority of  judgment  and  attachment  liens  on  the  surplus. 

2.  Homestead  Claimant:    Incumbrances,  Deduction  or:    SuBssqUEHY 

LiEN-HOLDEBs:  TAXATION.  As  to  subseQuont  lien-holders,  sndi 
homestead  claimant  is  entitled  to  $2,000  of  the  proceeds  without 
deduction  of  incumbrances,  and  the  lien-holders  can  get  no  greater 
right  by  neglecting  to  pay  taxes  for  the  protection  of  their  liena 
than  if  they  had  paid  them. 

S.  Homestead  Cflaimant:  Lden-holdeb,  j3on  as:  Mobtsaokb  m  PD88B»- 
sioif:  Taxation.  A  lien-holder  liying  in  the  fiLmily  of  a  home- 
stead claimant  who  is  in  possession  d  the  property  as  a  home^ 
stead,  is  not  to  be  deemed  a  mortgagee  in  possession,  aeoouAtabk 
for  r^ts  and  profits  or  liable  to  pay  taxes  as  such. 

Error  from  the  district  court  for  Hall  coniilgr.    Tried 
below  before  Thompson,  J.    Reversed  with  directiani. 


W.  E.  Thompson,  for  plaintiflf  Ib  enmr. 
Charles  G.  Ryan,  contra. 


J 
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Pound,  C. 

The  property  in  question  consists  of  two  town  lots  with 
a  house,  bam,  and  other  improvements,  found  to  be  worth 
16,500.  It  is  the  homestead  of  Alexander  H.  Baker,  and 
the  court  has  found  that  it  cannot  he  divided.  In  a  suit 
by  creditors  to  establish  certain  judgment  and  attach- 
ment liens  upon  the  surplus,  it  was  found  that  Alexander 
N.  Baker,  son  of  the  homestead  claimant,  had  a  lien  of 
12,200  upon  the  surplus,  and  third  and  fourth  liens  were 
awarded  to  the  Grand  Island  Banking  Company  and 
Edgar  M.  Westervelt,  as  receiver  of  the  Citizens  National 
Bank,  respectively.  The  attachment  of  the  Grand  Island 
Banking  Company  was  sued  out  in  December,  1893,  and 
from  that  time  until  December,  1901,  over  a  thousand  dol- 
lars of  taxes  accumulated.  Accordingly,  after  sale,  the 
Grand  Island  Banking  Company  filed  a  supplemental 
petition  setting  up  that  the  Bakers  had  occupied  the 
premises  during  said  period,  deriving  the  benefit  thereof; 
that  the  rental  value  had  exceeded  the  taxes,  and  praying 
that  the  taxes  be  charged  against  their  interests  in  the 
proceeds.  The  court  held  that  the  taxes  prior  to  the  de- 
cree in  the  creditors'  suit  had  been  adjudicated  therein, 
but  apportioned  the  taxes  subsequent  thereto,  which  had 
accumulated  pending  appeal  in  a  contest  over  priorily 
between  the  third  and  fourth  lien-holders,  among  the 
seyeral  parties  interested  in  the  proceeds,  charging  them 
to  Alexander  H.  Baker  in  proportion  to  his  homestead  in- 
terest and  to  Alexander  N.  Baker  in  proportion  to  the 
amount  of  his  lien.  Error  is  prosecuted  from  this  order 
by  each  of  the  Bakers. 

We  think  a  mere  statement  of  the  facts  sufficient  to 
show  that  the  order  can  not  be  suffered  to  stand.  Counsel 
makes  an  able  and  plausible  argument  based  upon  the 
principles  governing  life-tenants  and  remaindermen.  But, 
in  our  opinion,  the  rule  that  the  holder  of  a  limited  or 
partial  interest  must  pay  taxes  while  in  possession,  as 
between  himself  and  the  remaindermaiii  does  not  apply 
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to  a  homestead  claimant  in  possession  of  a  tract  worth 
more  than  |2,000,  but  not  divisible,  pending  proceedings 
to  establish   the   priority  of  judgment  and  attachment 
liens  on  the  surplus.     The  homestead  claimant  was  en- 
titled to  his  homestead  or  else  to  the  |2,000  in  lieu  thereof. 
During  the  long  period  in  which  priority  of  liens  on  tie 
surplus  was  in  litigation,  he  held  the  homestead  because 
the  sale  was  delayed  and  his  money  was  not  forthcoming. 
Had  a  sale  been  made  at  once,  he  might  have  had  his 
money  and  the  surplus  might  have  been  held  pending  the 
litigation  as  to  priorities.     His  i)osition  was  very  diflfer- 
ent  from  that  of  an  ordinary  occupant  of  land.     Even  if 
the  liens  had  been  mortgages,  superior  to  the  homestead 
right,  so  long,  at  least,  as  the  property  was  so  situated 
that  any  possession  required  possession  and  use  of  the 
whole,  he  could  not  have  been  compelled  to  apply  rents 
and  profits  for  the  benefit  and  proteition  of  the  liens. 
In  such  a  case  there  are  no  rents  and  profits  of  a  home- 
stead, and  a  receiver  will  not  be  appointed.      Laune  9. 
Hauser,  58  Neb.,  663;  Chadron  Loan  &  Building  Associor 
Hon  V,  Smith,  58  Neb.,  469.     If  the  lien-holders  had  paid 
the  taxes  for  the  protection  of  their  liens,  they  might  have 
been  entitled   to   a  charge  upon   the   property   for  the 
amount  paid;  and  if  the  liens  had  been  prior  to  the  home- 
stead right,  the  charge  for  taxes  paid  might  have  takes 
priority  also.    But,  in  such  a  case,  if  the  liens  were  inferior 
to  the  homestead  right,  payment  of  taxes  for  their  pro- 
tection could  not  give  them  priority  pro  tanto.     If  the 
taxes  were  first  deducted,  the  homestead  claimant  would 
still  be  entitled  to  receive  92  000  of  the  proceeds  before 
the  lien-holders  received  anything  on  their  liens.     Prugh 
V.   PorUmonth   i^avings  Bank,   48   Neb.,   414;    Corey  i?. 
Plumnirt\  Perry  d  Co,,  48  Neb.,  481;  Hog  v,  Anderson .  Z9 
Neb.,  386.     He  is  entitled  to  receive  that  sum  without 
deduction   of  incumbrances,  so   far  as  subsequent   lien- 
holders  are  concerned.     Obviously  the  latter  can  get  no 
greater  right  by  neglecting  to  pay  taxes  for  the  protection 
of  their  liens  than  if  they  had  paid  them.    Several  cases 
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hare  been  cited  from  jurisdictions  where  the  courts  ap- 
point receivers  of  homestead  property.  We  need  hardly 
say  that  they  have  no  application  under  the  statutes  and 
adjndications  in  this  stata 

As  to  Alexander  N.  Baker,  if  he  had  been  in  possession 
under  his  lien,  he  would  have  been  liable,  undoubtedly,  to 
apply  the  rents  and  profits  to  payment  of  taxes  and  the  re- 
duction of  his  claim.  But  under  the  circumstances  there 
were  no  rents  and  profits  to  apply.  The  property  was  his 
fatiher's  homestead.  His  father  was  in  possession  of  it  as 
such.  He  lived  with  his  father  in  his  father'^s  house 
Surely  a  lien-holder  living  in  the  family  of  a  homestead 
claimant  who  is  in  possession  of  the  property  as  a  home- 
stead, is  not  to  be  deemed  a  mortgagee  in  possession, 
accountable  for  rents  and  profits  or  liable  to  pay  taxes  as 
such. 

We  recommend  that  the  order  be  reversed  and  the  cause 
remanded  with  directions  to  enter  an  order  in  conformity 
with  the  foregoing  opinion. 

Barnes  and  Oldham,  CO.,  concur. 

« 

The  order  of  the  district  court  is  reversed  and  the 
cause  remanded  with  directions  to  enter  an  order  in  con- 
fonnil7  with  said  oiHnion. 

Bbvbrsbd  with  directions. 


HsNST  Haetv^ck,  APPBLI4HB,  V.   John  Woods  et  al., 

APPBLLEES,    IMPLBADBD    WITU    ALBERT    BaHR    ET    AU, 

appellants. 

FUJI)  Jahuaxt  21, 1903.    No.  12,550. 

CommlBsioner'B  opinion.     Department  No.  3. 

Fobxolosxtkb:  Appkaisai.:  Qbjeotions.  Objections  made 
to  an  appraisement  and  sale  of  real  estate  under  a  decree  of  fore- 
closure examined,  and  hML  to  ibow  no  yalld  objections  to  tkm 
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Appeal  from  the  district  court  for  Seward  coimty. 
Tried  below  before  Sobnborgeb,  J.    Affirmed. 

D.  G.  McKilKp,  for  appellants. 

Narval  Bros.,  contra. 

DUFFIE,  C. 

This  IS  an  appeal  from  an  order  confirming  a  sale  of 
real  estate  made  under  a  decree  foreclosing  a  mortgafi;a 
The  first  objection  urged,  viz.,  that  the  appraisers  did 
not  go  upon  the  premises  and  view  the  property  in  making 
the  appraisement,  is  wholly  unsupported  by  any  evidence. 
The  only  affidavit  directed  to  that  point  clearly  refers  to 
an  appraisement  made  by  other  parties  and  at  an  earlier 
date  than  the  one  under  which  the  sale  was  made.  The 
second  objection,  that  the  premises  were  not  appraised  in 
the  smallest  governmental  siibdivisions,  does  not,  under 
the  former  holdings  of  this  court,  entitle  the  appellants 
to  a  reversal.  Smith  Brothers  Loam,  d  Trust  Go.  v.  Weiss, 
56  Neb.,  210. 

The  third  objection,  that  the  appraisement  fixed  too 
low  a  valuation  upon  the  land,  can  not  be  sustained.  The 
evidence  was  conflicting  and  the  finding  of  the  lower  court 
\iill  not  be  interfered  with.  An  objection  to  the  sale  is 
urged  on  the  ground  that  the  land  w^as  not  offered  in  the 
smallest  governmental  subdivisions.  It  is  sufficient  to 
say  that  no  such  objection  was  made  to  the  district  court, 
and  the  objection  cannot  be  first  urged  in  this  court ;  but 
further  than  this  we  cannot  say  from  the  record  before 
us  whether  the  sheriff  offered  the  land  in  the  smallest 
governmental  subdivisions  or  not.  It  does  appear  that  a 
sale  of  the  whole  quarter  section  was  made,  but  it  may  be 
that  the  land  wm  first  offered  in  forty-acre  tracts  for 
which  there  was  no  bid.  Under  the  holding  in  Michigan 
Mutual  Life  Ins.  Go.  v.  Richter,  58  Neb.,  463,  it  can  not 
be  urged  as  reversible  error  that  the  whole  tract 
offered  and  sold  together. 
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The  county  clerk  in  certifying  liens  against  the  land 
included  the  two  mortgages  foreclosed  in  this  suit  Ob- 
jection to  the  sale  was  made  on  this  account.  The  ap- 
praisers very  properly  refused  to  consider  or  deduct  these 
liens,  knowing,  as  would  any  bidder  at  the  sale,  that  the 
liens  certified  by  the  clerk  were  the  identical  liens  for 
which  the  land  was  being  offered. 

We  do  not  discover  any  reversible  error  in  the  record 
and  therefore  recommend  the  affirmance  of  the  order  ap- 
I)ealed  from. 

Ames  and  Albebt,  CC,  c  )ncur. 

Affibmbd. 


Thb  Tablet  &  Ticket  Company  v.  Hbney  Le  Febhb. 

Filed  January  21, 1903.    No.  12,561. 

Commissioner's  opinion.     Department  No.  3. 

Pleading:  Contemporaneous  Contract:  Demxtrbeb.  An  answer  which 
sets  forth  a  contemporaneous  agreement  varying  the  terms  of  a 
written  contract  which  is  the  subject  of  the  suit,  hut  from  which 
it  does  not  appear,  either  expressly  or  by  necessary  intendment, 
that  such  agreement  was  oral,  is  not  obnoxious  to  a  general  de- 
murrer. 

Error  from  the  district  court  for  Nuckolls  county. 
Tried  below  before  Stubbs,  J.    Affirmed. 

Hammond  d  Williams^  for  plaintiff  in  error. 

F.  H.  StubbSy  contra. 

Ames,  O. 

This  is  an  axrtion  to  recover  from  the  defendant  upon 
certain  written  contracts  set  out  in  the  petition.  The  con- 
tracts are  in  the  form  of  written  orders  signed  by  the  de- 
fendanty  and  reciting  that  the  plaintiff  had  sold  him  a 
certain  number  of  "gilt  labels"  having  thereon  certain 
words  and  devices  in  conformity  to  a  sketch,  apparently 
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drawn  upon  the  order.     There  is  no  further  descriptifMi 
of  the  devices  which  are  the  subject  of  the  contracts, 
whether  as  to  material  of  which  they  were  to  be  composed, 
or  of  the  manner  of  their  construction,  or  of  the  uses  to 
which  they  were  to  be  adapted.    It  is  manifest  therefore 
upon  the  face  of  the  orders  that  the  description  given  by 
them  of  the  articles  sold  is  incomplete.    The  petition  sup- 
plies the  defect,  in  part,  by  describing  them  as  "bottle 
labels"  and  as  to  some  but  not  all  of  them,  it  may  be  in- 
ferred from  the  drawings  that  they  were  designed  to  be 
affixed  to  bottles  containing  liquids.     The  answer  goes 
further  and  alleges  that  the  agreement  between  the  jMur- 
ties  was  that  the  labels  shotild  be  "varnished  ui)on  the 
face  side  thereof  and  gummed  on  the  back ;  and  the  plain- 
tiff warranted  that  said  labels  would  be  so  varnished  and 
gummed,  that  said  labels  after  being  placed  on  bottles 
would  endure  and  remain  jthere  in  good  condition  during 
all  /the  time  and  throughout  not  less  than  three  washings 
of  said  bottles."    The  answer  further  alleged  a  non-com^ 
pliance  with  these  requirements  and  a  return  of  the  labels 
because  of  it  and  denied  liability.     A  demurrer  to  the 
answer  was  overruled  and  the  plaintiff  electing  to  stand 
upon  it,  judgment  was  rendered  accordingly,  to  reverse 
which  this  proceeding  is  prosecuted. 

The  contention  of  the  plaintiff  in  error  is  that  the  mat- 
ter contained  in  the  aaswer  purported  to  vary  the  terms 
of  a  written  contract  by  proof  of  a  contemporary  oral 
agreement  and  was  therefore  incompetent  and  insuffi- 
cient as  a  defense.  We  think  there  are  two  answers  to  this 
objection :  first,  the  answer  does  not  aver  that  the  alleged 
agreed  description  of  the  articles  or  the  contemporary 
agreement  was  oral.  Had  the  trial  proceeded  the  court 
can  not  know  that  the  defendant  would  not  have  offered 
written  evidence  in  supjwrt  of  the  allegations  of  his 
answer;  and  second,  the  written  agreement  exhibited  by 
the  plaintiff  was,  as  already  noted,  manifestly  incomplete, 
so  that  extraneous  evidence,  either  written  or  oral,  was, 
in  case  of  a  dispute,  absolutely  indispensable  to  the  ascer- 
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taiBment  of  the  exact  description  of  the  articles  contracted 
to  be  sold.  It  is,  however,  unnecessary  to  decide  this  lat- 
ter point  The  answer,  if  true,  stated  a  good  defense  to 
the  action.  Whether  its  truth  could  have  been  established 
by  competent  evidence  the  court  was  not  called  upon  to 
decida  If  the  plaintiif  had  desired  a  more  explicit  state- 
ment of  the  agreement  set  out  in  the  answer,  he  should 
have  applied  for  it  by  motion. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

DuFFiB  and  Albert,  CO.,  concur. 

Affirmed. 


John  Bossbrman  v.  Lawrence  Larso.\ 

Filed  January  21, 1903.    No.  12,562. 

Commissioner's  opinion.     Department  No.  1. 

1.  Appeal  and  Error:  Assignments:  Must  be  Specific.  Errors  of  law, 
to  be  available  to  the  party  complaining,  must  be  specificaUy  as- 
signed in  the  petition  in  error. 

%,  Appeal  and  Error:  Assignments:  Too  General.  An  assignment  of 
error  that  the  Judgment  is  contrary  to  law  is  too  vague  and  in- 
definite to  present  any  question  for  consideration  in  the  supreme 
court 

Error  from  the  district  court  for  Nuckolls  county. 
Tried  below  before  Stubbs,  J.    Affirmed. 

W.  F.  Bucks  and  Hammond  d  Willimns,  for  plaintiff 
in  error. 

F.  H.  BtubhSy  amtriL 

K1BKPATBIGK9  O. 

This  is  an  action  brought  by  Lawrence  Larson,  defend- 
ant in  error,  against  John  Bosserman,  plaintiff  in  error, 
to  recover  the  sum  of  |27.80,  on  an  order  given  to  defend- 
ant in  error  by  one  W.  S.  Edgar,  upon  plaintiff  in  error, 
which  was  duly  accepted  by  the  latter.  After  the  ac- 
ceptance of  the  order  and  before  payment,  plaintiff  in 
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error  was  senred  with  garnishment  process  in  an  action 
against  Edgar,  who  had  given  the  order.  Trial  was  had 
resulting  in  a  judgment  in  favor  of  defendant  in  error,  to 
reverse  which  the  cause  is  brought  to  tiiis  court  upon 
error.  The  assignments  in  the  motion  for  a  new  trial  are 
in  the  language  following :  "1st,  that  the  judgment  is  con- 
trary to  law;  2d,  the  judgment  is  not  sustained  by  sufA- 
cient  evidence."  The  assignments  in  the  petition  in  error 
are  as  follows :  "1st.  The  court  erred  in  rendering  judg- 
ment for  plaintiff;  2d.  The  court  erred  in  overruling  the 
motion  for  a  new  trial."  In  the  argument  of  the  cause  in 
this  court,  no  question  is  presented  except  the  question  of 
the  sufficiency  of  the  evidence,  and  as  will  be  noticed, 
this  alleged  error  is  not  assigned  in  the  petition  in  error. 
It,  therefor^,  can  not  be  considered.  The  only  assign- 
ment which  is  presented  in  both  the  motion  for  a  new 
trial  and  the  petition  in  error  is  that  the  judgment  is  con- 
trary to  law.  Regarding  this  assignment  it  may  be  said, 
first,  that  as  it  has  not  been  urged  in  arguments  or  briefs, 
it  will  be  deemed  waived.  In  the  second  place,  it  is  so  in- 
definite as  not  to  present  any  question  for  review  in  this 
court.  This  has  been  repeatedly  held:  Moore  v.  Hub- 
hard^  45  Neb.,  612;  Bennett  v.  McDonald,  59  Neb.,  234; 
Boer  V,  State,  59  Neb.,  655 ;  Quinn  v.  Moss,  45  Neb.,  614. 

In  Louorie  v.  France^  7  Neb.,  191,  Lake,  J.,  discussing 
an  assignment  like  that  under  consideration,  said: 
"Several  errors  are  assigned,  the  first  of  which  is,  that 
'The  court  erred  in  rendering  judgment  for  the  plaintiff 
in  the  said  action.'  As  an  assignment  of  error  this  is 
altogether  too  general  to  be  regarded.  No  reason  is  given 
for  the  supposition  that  the  court  erred  in  giving  this 
judgment" 

Prom  an  examination  of  the  record,  it  is  apparent  thai 
there  is  no  error  therein  which  we  are  called  upon  to  de- 
termine, and  it  is,  therefore,  recommended,  that  the  judg- 
ment of  the  trial  court  be  affirmed. 

Hastinos  and  Lobingieb,  OC.^  concur. 

Affiiicbik 
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Filed  Jaituaby  21, 1903.    No.  12,902. 

Commissioner's  opinion.    Department  No.  2. 

1.  Criminal  Law;  Pleadino:  Plea  in  Abatement:  Evidence:  Intoxi- 
CATiNO  LiQiTOBS.  Where  a  defendant  files  a  plea  In  abatement  to 
some  of  the  counts  In  an  Information,  In  which  he  alleges  that 
he  has  never  had  a  preliminary  examination  thereon,  and  the 
state  denies  the  facts  stated  In  the  plea,  he  must  establish  such 
facts  by. competent  evidence  or  his  plea  will  be  overruled. 

1.  Criminal  Law:  Pbeliminaby  Examination:  Waiveb:  Effect:  In- 
ToxiCATiNO  LiQuoBS.  Waiving  a  preliminary  examination  in  a 
misdemeanor  case  cures  all  defects  in  the  warrant  upon  which  a 
defendant  Is  arrested;  and  where  one  of  the  grounds  of  a  plea  In 
abatement  is  a  defect  In  the  warrant,  and  the  state,  by  denial, 
joins  issue  thereon.  It  Is  Incumbent  upon  the  defendant,  in  order 
to  sustain  his  plea,  to  show  that  he  has  not  waived  his  prelim- 
inary examination. 

t.  DetectlTes:  Bvidencb:  Weight:  iNSTjtuonoNs:  Intoxicatino  Liq- 
U0B8.  An  instruction  cautioning  the  jury  as  to  the  weight  that 
should  be  given  to  the  evidence  of  detectives  examined,  and  held^ 
that  it  did  not  Invade  the  province  of  the  jury  and  was  properly 
given. 

4.  Appeal  and  Error:  Confuctino  Evidence:  Cbiminal  Law.  Where 
the  evidence  on  which  a  verdict  Is  based.  In  a  misdemeanor  case, 
is  confilctlng,  and  It  appears  that  the  cause  was  submitted  to  the 
jury  under  proper  Instructions,  such  verdict  will  not  be  set  aside 
unless  we  can  say  that  it  is  clearly  wrong. 

Ebbob  from  the  district  court  for  Kearney  county. 
Tried  below  before  Adams,  J.    Affirmed. 

J.  L.  McPheely  and  John  Everson,  for  plaintiff  in  error. 

F.  N.  Prouty  Attorney  General,  and  Norris  Brown, 
Deputy,  contra. 

Babnes,  O. 

On  the  27th  day  of  January,  1902,  a  complaint  was 
flled  in  the  county  court  of  Kearney  county  against  the 
plaintiff  in  error  charging  him  with  a  violation  of  the 
provisions  of  chapter  50  of  the  Compiled  Statutes  of  1901, 
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entitled  "Liquors.^^    The  first  count  thereof  charged  him 
with  unlawfully  selling  intoxicating  liquors  to  one  C.  P. 
Eyans  on  the  23d  day  of  January,  1902;   The  second  count 
charged  him  with  another  and  different  sale  made  to  the 
same  party  on  the  same  day,  and  the  third  count  charged 
him     with     unlawfully     keeping     intoxicating     liquors 
for    sale   in    his    place   of   business,    to    wit,    his   drug 
store,  without  having  obtained  a  license,  or  a  druggist's 
permit,  or  in  any  other  manner  having  complied  with 
the  provisions  of  chapter  50  of  the  Compiled  Statutes 
of  the  state  of  Nebraska,  entitled  "Liquors"  [Annotated 
Statutes,  section  7150  et  seq.  ] .  Upon  this  complaint  a  war- 
rant was  issued,  in  the  body  of  which,  the  charge  con- 
tained in  the  third  count  onlv,  was  set  forth.     He  was 
arrested  on  said  warrant  and  brought  before  the  magis- 
trate.    Intoxicating  liquors  were  found  in  his  place  of 
business  by  the  officer  and  the  same  were  seized  and 
brought  into  court.    The  matter  came  on  for  hearing  be- 
fore the  county  judge,  acting  as  an  examining  magistrate, 
and  the  plaintiff  filed  a  motion  to  dismiss  the  action,  as 
to  the  first  and  second  counts,  because  no  warrant  had 
been  issued  thereon  and  he  had  not  been  arrested  on  said 
counts.     The  court  overruled  the  motion,  and  it  appears 
that  the  plaintiff  was  held  for  his  appearance  before  the 
district  court,  because  the  next  step  in  the  proceedings, 
as  disclosed  by  the  record,  was  the  filing  of  an  information 
against  him  in  said  court  charging  him  with  the  same 
offenses  set  forth  in  the  original  complaint.    When  the 
case  came  on  for  hearing  the  plaintiff  filed  a  motion  to 
quash  the  inforuiation  and  the  several  counts  thereof  for 
the  reason  that  they  did  not  state  facts  sufficient  to  charge 
the  commission  of  any  crime  against  him.     This  motion 
was  overruled,  the  plaintiff  excepted  and  thereupon  filed  a 
plea  in  abatement,  as  follows : 

"Now  conies  Philip  M.  Everson,  in  his  own  proper  per- 
son, and  prays  judgment  that  counts  Nos.  1,  2  and  4,  in 
the  information  filed  herein,  may  be  quashed  for  the  fol- 
lowing reasons: 
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"1st  That  he  has  had  no  preliminary  examination 
thereon  as  by  law  provided,  prior  to  the  filing  of  said 
information. 

"2d.  For  that  defendant  has  never  been  arrested  on 
said  charges  in  said  counts  Nos.  1,  2  and  4,  no  warrant 
having  ever  been  issued  for  the  arrest  of  the  defendant 
for  the  charges  set  forth  in  said  counts." 

To  this  plea  in  abatement  the  state  filed  the  following 
answer : 

"Comes  now  the  plaintiff  and  for  answer  to  the  plea  in 
abatement  of  the  defendant  filed  herein,  denies  each  and 
every  allegattion  therein  contained." 

Upon  this  issue  a  trial  was  had,  the  facts  were  adjudged 
a.gainst  the  plaintiff  herein,  and  the  plea  was  overruled, 
to  which  ruling  he  excepted.  Thereupon  the  case  was 
tried  to  a  jury  and  he  was  found  guilty  ui)on  the  first 
count  in  the  information  and  not  guilty  as  to  all  the  rest. 
A  motion  for  a  new  trial  was  filed  and  overruled,  and 
thereupon  he  prosecuted  error  to  this  court. 

1.  Plaintiff's  first  contention  is,  that  the  court  erred  in 
overruling  his  plea  in  abatement  because,  as  he  claimed, 
he  had  never  had  a  preliminary  examination  on  the  charge 
contained  in  the  information  ui)on  which  he  was  con- 
victed, and  no  warrant  for  his  arrest  thereon  had  ever 
been  issued.  .An  examination  of  the  bill  of  exceptions 
discloses  that  in  support  of  his  plea,  the  plaintiff  intro- 
duced in  evidence  the  complaint  filed  before  the  examining 
magistrate,  the  warrant  and  his  motion  to  dismiss  as  to 
all  of  the  counts  except  the  third  one  upon  which  he  con- 
cedes he  was  arrested,  the  ruling  of  the  court  upon  his 
motion,  and  his  exception  thereto.  This  was  the  only 
evidence  introduced  by  either  side  on  the  trial  of  the  issue 
raised  by  the  plea  in  abatement.  It  was  incumbent  upon 
the  plaintiff  to  establish  the  fact  that  he  had  never  had  a 
preliminary  examination  as  set  forth  in  his  plea  by  at 
least  some  competent  evidence.  We  are  unable  to  say 
from  the  record  made  by  him  thereon,  that  no  preliminary 
examination  was  had  on  the  charge  upon  which  he  was 
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conyicted.  The  proceedings  had  before  the  examining 
magistrate  were  not  introduced  in  evidence  by  either 
party,  and  the  record  is  silent  as  to  what  occurred  after 
the  plaintiflp's  motion  to  dismiss  was  overruled.  The 
plaintiff  may  have  waived  his  preliminary  examination 
niK)n  the  complaint  filed  before  the  magistrate.  If  such 
was  the  case  he  could  take  nothing  by  his  plea.  Sothman 
V.  The  State,  66  Neb.,  302.  Or  it  may  be  that  he  pleaded 
not  guilty  as  to  all  of  the  counts  contained  in  the  com- 
plaint;  that  evidence  wagr  introduced  thereon  and  the 
magistrate  may  have  found  it  sufficient  to  require  him 
to  bind  the  plaintiff  over  to  the  district  court  upon  each 
one  of  the  several  counts.  The  plaintiff  having  failed  to 
establish  the  allegations  of  his  plea  in  abatement,  the 
court  properly  adjudged  the  facts  against  him  and  over- 
ruled the  same.  While  it  is  true  that  the  warrant,  in  a 
criminal  case,  should  contain  the  charge  made  against  a 
defendant  in  the  complaint,  in  most  cases,  yet  in  the 
case  at  bar  a  different  rule  would  prevail.  Section  21, 
chapter  50  of  the  Compiled  Statutes,  entitled  "Liquors'* 
[Annotated  Statutes,  section  7171],  provides:  **If  upon 
said  examination  the  magistrate  hearing  the  same  shall 
be  satisfied  that  the  person  named  or  described  in 
the  complaint,  or  found  in  possession  of  said  liquors 
and  premises  described  therein,  had  been  selling  liquors 
without  license,  in  violation  of  this  chapter,  or  had  said 
liquors  so  seized  in  his  or  her  posession  with  intent  to 
dispose  of  the  same  in  violation  of  this  chapter,  said 
magistrate  shall  hold  said  person  so  arrested  for  trial  at 
the  next  term  of  the  district  court  and  shall  order  the 
liquors  so  seized  destroyed  by  the  officer  having  them  in 
charge.''  It  thus  appears  that  where  a  complaint  is  filed 
charging  a  person  with  keeping  intoxicating  liquors,  or 
having  the  same  in  his  possession  for  the  purpose  of  un- 
lawful sale,  under  the  provision  of  section  20  a  warrant 
may  be  issued  thereon  describing  such  offense,  and  bj  the 
provisions  of  section  21  the  ma^strate  is  authorized  to 
bind  the  defendant  over  to  the  district  court  for  aelling 
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such  liquors  without  license  if  he  shall  be  satisfied  that 
the  defendant  has  been  guilty  of  that  offense.  This  ques- 
tion was  before  the  court  in  the  case  of  Sothman  v.  The 
State,  supra,  wherein  the  court  said : 

"The  objection  to  the  third  count  urged  in  the  plea 
in  abatement  is^  that  no  warrant  had  been  issued  and 
served  on  the  defendant  based  on  such  count,  and  that  the 
defendant  had  not  been  arrested  and  brought  into  court  on 
such  charga  The  purpose  of  a  warrant  in  a  criminal 
case  is  to  authorize  the  officer  to  arrest  the  accused  and 
bring  him  before  the  court  or  magistrate;  when  he  ap- 
pears voluntarily  and  pleads  to  the  information,  or  his 
presence  is  secured  in  some  other  way,  the  issuance  of  a 
warrant  and  the  arrest  of  the  defendant  would  be  a  work 
of  supererogation/' 

In  the  case  at  bar,  as  we  have  above, stated,  it  is  not 
shown  whether  the  plaintiff  herein  waived  his  preliminary 
examination  or  entered  his  plea  of  not  guilty  to  all  of  the 
counts  in  the  complaint  and  in  fact  had  a  preliminary 
examination  thereon.  For  the  reasons  above  suggested  and 
for  the  lack  of  evidence  to  sustain  his  plea  in  abatement, 
we  hold  that  the  court  did  not  err  in  overruling  the  same. 

2.  It  is  next  contended  that  the  court  erred  in  giving 
instruction  No.  11,  on  his  own  motion,  to  the  jury.  Said 
instruction  is  as  follows : 

^Yon  are  instructed  that  in  this  case  the  state  has 
called  two  witnesses  to  the  stand  who  are  what  are  com- 
monly called  detectives.  In  weighing  the  testimony  of 
detectives  the  court  instructs  you  that  greater  care 
should  be  used  than  in  other  cases,  because  of  the  natural 
and  unavoidable  bias  or  tendency  they  may  have  to  secure 
a  conviction  on  account  of  their  employment.  However, 
yon  are  not  at  liberty  to  disregard  such  testimony  entirely. 
Taking  into  consideration  their  calling  and  employment 
yon  should  consider,  their  demeanor  while  on  the  stand, 
their  fairness  or  want  of  fairness,  whether  they  are  cor- 
roborated by  other  witnesses  or  circumstances  brought  out 
OB  the  trial,  the  terms  of  their  employment,  what  interest^ 
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if  any  they  have,  in  the  result  of  the  trial,  as  shown  by 
the  testimony,  and,  after  considering  all  of  these  things, 
then  ^ve  to  their  testimony  such  weight  as  you  may  deem 
it  justly  entitled.  You  are  the  sole  judges  of  the  credi- 
bility of  each  and  every  witness  who  has  come  before  you, 
whether  they  be  detectives  or  not,  and  it  is  your  duty  to 
consider  them  in  view  of  all  the  facts  and  circumstances 
brought  out  at  the  trial  with  a  view  to  ascertaining  the 
truth  of  the  charges  preferred  against  the  defendant" 

The  particular  part  of  this  charge  objected  to  is  as  fol- 
lows: 

"However,  you  are  not  at  liberty  to  disregard  such 
testimony  entirely*" 

Whether  an  instruction  is  erroneous  or  not,  is  not  to  be 
determined  by  a  single  clause  or  sentence  contained  in 
it.  The  paragraph  ^jhould  be  considered  as  a  whole,  and 
if  when  so  considered  it  correctly  states  the  law  it  will  not 
be  rendered  bad  by  reason  of  the  fact  that  an  isolated 
sentence  thereof  may  seem  to  be  erroneous.  The  instruc- 
tion excepted  to,  while  possibly  not  commendable,  states 
the  law  correctly.  Two  witnesses  had  testified  for  the 
state,  who  were  detectives,  apparently  employed  to  obtain 
evidence  against  the  plaintiff.  It  was  proper  for  the 
court  to  caution  the  jury  in  relation  to  their  evidence, 
The  language  used  by  the  court  in  this  charge  w^as  sub- 
stantially the  same  as  that  used  in  the  instructions  in 
Kastner  v.  State,  58  Neb.,  at  page  775,  79  N.  W.  Repw,  713; 
Preuit  V,  The  People,  5  Neb.,  377;  and  Sandage  v.  State, 
61  Neb.,  240,  85  N.  W.  Rep.,  35. 

The  jury  had  no  right  to  disregard  any  competent  testi- 
monv  which  had  been  admitted  on  the  trial  of  the  case.  To 
disregard  means  to  overlook,  to  pay  no  attention  to,  to 
ignore.  The  jury  certainly  had  no  right  to  absolutely 
ignore  the  testimony  of  these  witnesses.  It  was  their 
duty  to  consider  the  evidence;  to  properly  regard  and 
weigh  it;  and  then  believe  or  disbelieve  it  as  they  should 
see  fit;  in  other  words,  give  it  such  weight  as  in  their  judg- 
ment it  was  entitled  to  receive.    The  province  of  the  jury 
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was  not  invaded  in  any  manner  by  this  instrnction,  and 
we  hold  that  it  was  properly  given. 

3.  It  is  contended  that  the  evidence  is  insufficient  to 
sustain  the  verdict.  An  examination  of  th^  bill  of  excep- 
tions discloses  that  there  was  a  conflict  of  evidence,  and 
VLfOJi  the  whole  we  are  unable  to  say  that  the  verdict  was 
clearly  wrong.  The  jury  under  proper  instructions,  and 
with  all  of  the  evidence  before  it,  passed  upon  the  facts 
and  rendered  a  verdict  of  guilty  against  the  plaintiff. 
We  are  not  at  liberty,  under  our  rules,  to  interfere  with 
it  or  set  it  aside.  For  the  foregoing  reasons  we  recom- 
mend that  the  judgment  of  the  district  court  be  affirmed. 

Pound  and  Oldham,  00.,  concur. 

Affirmed. 


Elmeb  E.  MoboAn  v.  Ooba  A.  Stonb. 

Filed  Febbuaby  4, 1903.    No.  11,868. 
Commissioner's  opinion.     Department  No.  1. 

1.  Justices  of  the  Peace:    Pbeliminaby  Examination:    Reoobd  Con- 

clusive: Bastardy:  Statuiiss.  In  a  proceeding  under  chapter 
37,  Compiled  Statutes,  the  record  of  the  justice  of  the  peace  before 
whom  the  preliminary  examination  was  had,  showing  that  the 
examination  was  regularly  had  and  completed,  is  conclusive  upon 
the  question. 

2.  CSriminal  Law:     Preliminary   Examination:      £2vidence    of    Com- 

plainant: Impeachment:  Bastardy:  Statutes.  In  a  proceeding 
under  chapter  37.  Compiled  Statutes,  the  testimony  given  by  the 
complaining  witness  at  the  preliminary  examination  is  not  orig- 
inal evidence,  but  may  be  Introduced  for  the  purpose  of  confirm- 
ing or  impeaching  the  testimony  of  the  complaining  witness  at 
the  trial;  but,  as  the  order  of  proof  is  largely  within  the  discre- 
tion of  the  trial  court,  held,  not  prejudicial  error  to  admit  In  evi- 
dence a  transcript  of  such  testimony  before  the  direct  examina- 
tion of  the  complaining  witness. 

3.  Appeal  and  Error:    Transcript  Incorrect:    Correction:    Docket  ot 

Justice  as  EvmENCE.  If  a  transcript  of  the  proceeding  had  before 
a  justice  of  the  peace  is  Incorrect,  the  district  court  will,  upon 
motion,  require  a  corrected  transcript  to  be  supplied;  and  it  la 
not  error  to  deny  an  offer  to  plac^  In  evidence  the  original  docket 
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of  the  justice,  the  party  making  the  offer  having  previously,  upon 
objection,  procured  'the  exclusion  of  a  transcript  of  such 
proceedings. 

4.  Trial:    Ibsub  Withdrawn.     An  issue  regarding  which  there  ia  no 

competent  evidence  is  properly  withdrawn  from  the  Jury. 

5.  Appeal  and  Error:   Instructions  Refused.     It  is  not  error  to  refuse 

an  instruction  requested  when  instructions  already  given  sub- 
stantially cover  the  same  ground. 

6.  Bastardy:     Instructions   Proper.     Certain  instructions  examined, 

and  held,  not  improperly  given. 

7.  Bastardy:    Judgment:    Vaudfty:    Statutes.    A  Judgment  rendered 

In  a  proceeding  under  chapter  37,  Compiled  Statutes,  is  not  void 
because  it  fails  in  express  terms  to  provide  for  the  defendant 
giving  security  for  the  payment  of  the  sums  adjudged  against 
him,  and  thereby  securing  his  liberty. 

Error  from  the  district  court  for  Furnas  county.  Tried 
below  before  Norris,  J.    Affirmed. 

John  T.  McGlure,  for  plaintiff  in  error. 
J.  F.  Fults,  contra. 

KiRKPATRICK,  0. 

On  February  3, 1900,  Elmer  E.  Morgan  was  adjudged  to 
be  the  reputed  father  of  a  bastard  child  born  to  Cora  A. 
Stone,  defendant  in  error.  By  the  judgment  of  the  court 
plaint i  ft"  in  error  was  required  to  pay  for  the  maintenance 
and  support  of  the  child  the  sum  of  $750,  which  w^as  pay- 
able in  certain  amounts  upon  certain  given  dates,  and 
plaintiff  in  error  was  ordered  confined  in  the  county  jail 
until  such  time  as  he  complied  with  the  order  of  the  court 
A  supersedeas  bond  was  given  by  plaintiff  in  error,  and 
the  case  is  brought  to  this  court  by  proceedings  in  error. 

The  following  assignments  of  error  are  presented  for 
consideration:  (1.)  That  no  preliminary  examination  of 
plaintiff  in  error  was  had.  (2.)  That  the  court  erred  in 
its  rulings  on  the  admission  and  exclusion  of  evidence.  (3.) 
That  the  court  erred  in  the  giving  of  instructions  and  the 
refusal  of  others  requested  by  plaintiff  in  error.      (4.) 
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That  the  judgment  is  contrary  to  law.    These  assignments 
will  be  considered  in  their  order. 

Plaintiff  in  error  filed  in  the  district  court  a  plea  in 
abatement,  setting  up,  first,  that  he  had  never  waived  a 
preliminary  examination,  and,  second,  that  the  prelimin- 
ary examination  shown  by  the  transcript  to  have  been 
commenced  on  April  1,  1899,  was  never  completed,  but 
was  adjourned  until  the  8th  of  April,  for  further  testi- 
mony, and,  third,  that  on  April  1,  1899,  plaintiff  in  error 
had  offered  to  settle  the  matter  with  the  complaining  wit- 
ness and  had  agreed  upon  a  settlement  with  her  and,  with 
a  view  of  carrying  out  such  settlement,  had  paid  her  the 
sum  of  one  hundred  dollars,  which  she  had  ever  since  re- 
tained. To  this  plea  defendant  in  error  filed  for  answer  a 
general  denial.  It  was  agreed  between  the  parties  that 
the  plea  in  abatement  and  .the  plea  of  not  guilty  should  be 
tried  together  and,  at  the  same  time,  to  a  jury. 

Defendant  in  error  offered  in  evidence  the  transcript  of 
the  proceedings  of  the  justice  of  the  peace,  to  which  plain- 
tiff in  error  objected  for  various  reasons.  These  objec- 
tions were  sustained,  and  all  of  the  transcript  of  the  pro-, 
ceedings  of  the  justice  was  excluded,  except  the  evidence 
given  by  defendant  in  error  which  had  been  reduced  to 
writing  by  the  justica  The  only  other  evidence  offered 
touching  the  plea  in  abatement  was  oral  evidence  offered 
by  plaintiff  in  error,  by  which  he  sought  to  show  that  the 
preliminary  examination  had  been  adjourned  on  April  1, 
1899,  and  had  not  been  completed ;  and  further,  he  sought 
to  show  that  the  recognizance  entered  into  by  him  and  his 
father  as  surety,  which  required  him  to  be  and  appear  in 
the  district  court  on  the  first  day  of  the  next  term,  had 
been  represented  by  the  justice  of  the  peace  to  be  a  recog- 
nizance requiring  him  to  appear  before  the  justice  for  a 
further  hearing  on  April  8.  Ui)on  the  objection  of  de- 
fendant in  error  both  of  these  offers  were  denied  by  the 
conrt  We  are  unable  to  perceive  error  in  these  rulings. 
,The  transcript  of  the  proceedings  before  the  justice  of  the 
peace,  which  had  been  excluded  upon  objection  of  plaintiff 
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In  error,  was  the  best  and  only  evidence  of  the  action 
taken  by  the  justice  of  the  peace  at  the  examination  be- 
fore him.  The  rule  in  this  state  is  well  settled  that  the 
record  of  the  justice  of  the  peace  showing  the  proceedings 
had  in  a  case  pending  before  him,  where  he  had  jurisdic- 
tion of  the  subject-matter  and  the  parties,  imports  absolute 
verity,  and  can  not  be  contradicted,  varied  or  changed  by 
oral  testimony.  Dryfua  v.  Moline,  Milburn  d  Stoddard 
Co.,  43  Neb.,  233 ;  Jones  v.  Driscoll,  46  Neb.,  575 ;  Worley 
V.  Shong,  35  Neb.,  311.  It  can  not  be  said,  therefore,  that 
the  ruling  of  the  court  in  this  regard  was  error. 

It  is  contended  that  the  court  erred  in  its  rulings  on  the 
admission  of  evidence.  As  we  have  already  seen,  the  court 
admitted  in  evidence  the  testimony  taken  at  the  examina- 
tion before  the  justice  given  by  the  complaining  witness. 
It  is  contended  that  this  evidence  was  inadmissible  at  the 
time  it  was  offered  for  the  reason  that  the  complaining 
witness  had  not  yet  given  her  testimony  at  the  trial.  The 
basis  of  this  objection  is  that  the  transcript  of  the  evi- 
dence taken  at  the  preliminary  examination  is  not  original 
evidence,  but  admissible  only  for  the  purposes  of  confirma- 
tion or  impeachment  of  the  testimony  given  by  the  com- 
plaining witness  at  the  trial.  It  is  well  settled  that  the 
order  in  which  proofs  are  admitted  is  within  the  discre- 
tion of  the  trial  court,  and  the  mere  order  in  which  testi- 
mony is  admitted  will  not  be  ground  for  reversal  unless 
it  shall  be  made  to  appear  that  the  party  complaining  has 
been  prejudiced.  The  evidence  complained  of  was  proper 
in  connection  with  that  subsequently  given  by  the  com- 
plaining witness,  and  we  do  not  think  that  the  mere  order 
in  which  it  was  received  in  any  manner  prejudiced  the 
rights  of  plaintiff  in  error. 

It  is  contended  that  the  court  erred  in  the  exclusion  of 
the  docket  of  the  justice  of  the  peace  which  plaintiff  in 
error  offered  in  evidence.  The  statute  requires  that  a  duly 
certified  transcript  of  the  proceedings  of  the  justice  shall 
be  filed  in  the  district  court,  and  it  is  upon  this  that  the 
district  court;  acquires  jurisdiction  of  the  subject-matter 
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of  the  controversy.  Ihe  docket  of  the  justice  under  the 
circumstances  was  not  admissible.  If  the  transcript  in- 
correctly recited  the  proceedings  had  before  the  justice  of 
the  peace,  plaintiff  in  error  should,  by  a  proper  and  timely 
motion,  have  applied  to  the  trial  court  for  an  order 
upon  the  justice  to  send  up  a  corrected  transcript.  No 
attempt  to  correct  the  record  seems  to  have  been  made. 
The  trial  court  did  not  err  in  refusing  the  offer  of  the 
docket  entries  of  the  justice. 

It  is  contended  that  the  court  erred  in  refusing  to 
strike  out  the  testimony  of  one  Henry  Pierce.  It  is  dis- 
closed by  the  record  that  the  child  was  born  March  24, 
1899,  and  that  conception  occurred  some  time  in  June, 
1898.  Pierce's  testimony  shows  that  some  time  early  in 
the  spring  and  in  warm  weather  in  1898,  he  had  on  several 
occasions  seen  plaintiff  in  error  go  to  the  house  of  defend- 
ant in  error  after  night.  It  further  appears  from  the  tes- 
timony that  defendant  in  error  resided  alone  some  dist- 
ance from  the  town  of  Wilsonville.  The  evidence  of  de- 
fendant in  error  is  that  plaintiff  in  error  had  intercourse 
with  her  from  time  to  time  during  the  spring  and  summer 
as  far  back  as  March,  1898.  The  testimony  of  the  witness 
Pierce  was  material  and  admissible  as  tending  to  cor- 
roborate the  testimony  of  the  complaining  witness. 

It  is  contended  that  the  court  erred  in  the  matter  of 
permitting  unwarranted  cross-examination  of  one  Ed 
Paugh,  a  witness  called  by  plaintiff  in  error.  This  is  a 
matter  within  the  sound  discretion  of  the  trial  court,  and 
there  appears  to  have  been  no  abuse  of  such  discretion. 

Other  alleged  errors  in  the  court's  rulings  on  the  evi- 
dence are  suggested,  but  we  are  unable,  after  a  careful  ex- 
amination of  the  evidence  and  the  rulings  thereon,  to  per- 
ceive that  in  this  regard  plaintiff  in  error  was  prejudiced. 

It  is  urged  that  the  court  erred  in  refusing  instructions 
Nos.  1  and  4,  requested  by  plaintiff  in  error.  Instruction 
No.  1  requested  presented  for  the  consideration  of  the  jury 
the  merits  of  the  plea  in  abatement  of  plaintiff  in  error. 
To  this  plea  defendant  in  error  had  filed  a  general  denial. 
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Thus  the  burden  of  proof  was  on  plaintiff  in  error  to 
sustain  the  plea.  The  only  competent  evidence  bearing 
upon  the  question  whether  or  not  a  preliminarj  examina- 
tion was  had  was  oflpered  by  defendant  in  error  and  ex- 
cluded on  objection  by  plaintiff  in  error,  who  offered  "by 
parol  testimony  to  show  that  no  complete  preliminary- 
examination  was  ever  had.  This  testimony  was  excluded 
by  the  trial  court,  and  as  we  have  seen,  correctly  so. 
There  was,  therefore,  no  competent  evidence  supporting 
the  plea  in  abatement,  and  the  withdrawal  of  that  ques- 
tion from  the  jury  was  consequently  not  error.  The  mat- 
ter sought  to  be  submitted  by  plaintiff  in  error's  requested 
instruction  No.  4  was  sufficiently  and  properly  covered  by 
instructions  Nos.  6  and  9,  given  by  the  court  on  its  own 
motion.  It  was,  therefore,  not  error  to  refuse  this  in- 
struction. 

Instructions  given  by  the  court  upon  its  own  motion, 
Nos.  3,  4  and  10,  are  alleged  to  be  erroneous.  Instruction 
No.  3  is  as  follows :  "You  are  instructed  that  in  determin- 
ing whether  or  not  the  defendant  is  the-  father  of  said 
bastard  child,  it  is  entirely  immaterial  as  to  the  plaintiff's 
chastity  prior  to  the  time  that  the  child  in  question  was 
begotten,  and  it  is  improper  for  you  to  consider  in  passing 
upon  this  point,  or  take  into  consideration  the  fact,  that 
the  plaintiff  was  the  mother  of  another  bastard  child 
several  years  previous  to  the  birth  of  this  one." 

It  is  said  of  this  instruction  that  it  took  from  the  jury 
a  question  which  they  had  a  right  to  consider  as  affecting 
the  credibility  of  the  complaining  witness.  It  is  claimed 
that  she  had  testified  that  she  had  had  no  intercourse  with 
any  other  man  than  plaintiff  in  error,  and  at  the  same  time 
admitted  that  she  was  the  mother  of  a  bastard  child,  about 
eight  years  old  at  the  date  of  the  trial.  From  an  examina- 
tion of  the  testimony  of  defendant  in  error,  we  are  clearly 
of  the  opinion  that  it  will  not  bear  the  construction  sought 
to  be  placed  upon  it  We  think,  under  the  evidence  in  the 
case,  this  instruction  was  properly  given. 

The  fourth  instruction  given  by  the  court  on  its  own 
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motion  expressly  withdraws  from  the  jury  consideration 
ot  the  plea  in  abatement^  and  this,  as  already  determined, 
was  not  error. 

Of  the  tenth  instruction  ^ven,  it  is  said  that  it  is  not 
based  upon  the  evidence  and  the  pleadings;  that  it  con- 
tains repetitions  of  matters  already  gone  over  in  previous 
instructions;  that  it  invades  the  province  of  the  jury  in 
attempting  to  tell  them  what  weight  is  to  be  given  to  cer- 
tain testimony.  After  a  careful  examination  of  this  in- 
struction, we  are  unable  to  see  that  it  is  vulnerable  to  any 
of  the  objections  urged.  This  instruction,  in  effect,  tells 
the  jury  that  the  chastity  of  the  plaintiff  is  not  in  issue  in 
the  absence  of  any  testimony  tending  to  prove  that  she 
had  intercourse  with  other  men  than  the  defendant  at  or 
near  the  time  the  child  was  begotten,  and  it  further  an- 
nounced that  the  fact  of  the  plaintiff  being  the  mother  of 
a  bastard  child  did  not  disqualify  her  as  a  witness,  and 
that  the  jury  should  give  her  testimony  and  that  of  the 
defendant  such  weight  as  it  was  entitled  to,  taking  into 
consideration  the  interest  that  each  had  in  the  result  of 
the  suit;  and  the  jury  were  further  informed  that  the 
cause  being  tried  was  purely  a  civil  action  for  the  purpose 
of  determining  the  paternity  of  the  child,  and  that  the 
sole  question  for  them  to  determine  was  whether  the  de- 
fendant was  the  father.  This  instruction  seems  to  have 
been  applicable  to  the  pleadings  and  the  evidence,  and  its 
giving  was  not  prejudicial  to  plaintiff  in  error. 

It  is  contended  that  the  judgment  of  the  trial  court  is 
void  for  the  reason  that  it  does  not  permit  plaintiff  in 
error  in  any  manner  to  secure  the  amount  which  the  court 
found  he  should  pay  for  the  support  and  maintenance  of 
the  child.  No  motion  seems  to  have  been  presented  to  the 
trial  court  for  modification  of  the  judgment,  nor  does  it 
soem  to  have  been,  in  any  manner,  brought  to  the  attention 
of  the  trial  court.  There  can  be  no  doubt  of  the  right  of 
plaintiff  in  error,  by  complying  with  the  terms  of  the  stat- 
ute, and  giving  security  as  contemplated  by  law  for  pay- 
mesnt.  of  the  amountB  adjudged  against  him,  to  be  dis- 
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charged  from  custody.  While  the  judgment,  perhaps,  is 
not  in  good  form,  it  clearly  is  not  void,  and  we  are  un- 
able to  see  in  what  respect  plaintiff  in  error  has  been 
prejudiced. 

There  is  no  contention  that  the  verdict  is  not  sustained 
by  the  evidence,  and  from  an  examination  of  the  entire 
record,  we  are  convinced  that  justice  has  been  done  in  the 
premises.  It  is,  therefore,  recommended  that  the  jndg* 
ment  of  the  trial  court  be  affirmed. 

Hastings  and  Day,  CO.,  concur. 

AFFIRMEa 


George  Burke  Company  v.  Charles  H.  Fowler  rt  al. 

Fujed  Febbuabt  4,  1903.    No.  12,024. 
CommlsBioner'B  opinion.    Department  No.  1. 

1.  Trial:   Cboss-Ex amination :    Collateral  Matters:   Subseqxtent  Coh- 

TSADicTioN.  When  a  witness  Is  cross-examined  on  a  matter 
collateral  to  the  Issue  he  can  not,  as  to  his  answer,  be  subseqaentir 
contradicted  by  the  party  putting  the  question.  Johfuton  v.  8pe»- 
oer,  61  Neb..  198,  followed. 

2.  Trial:    Cross-examination:    Collateral  Matters:  Test.    Tbe  test 

of  whether  a  fact  inquired  of  in  cross-examination  Is  collateral 
is,  would  the  cross-examining  party  be  entitled  to  prove  It  as  ft 
part  of  his  case  tending  to  establish  his  plea?  Johnston  «.  Bpen- 
cer,  51  Neb.,  198,  followed. 

Error  from  the  district  conrt  for  Valley  county.   Tried 
below  before  Letton,  J.    Reversed. 

Hall  d  McCulIoch  and  Clement  Bros.,  for  plaintiff  in 
error. 

Aaron  Wall,  John  Wall  and  0.  A.  Ahhott,  contra. 

Day,  0. 

George  Burke  Company  brought  this  action  in  the  dta- 
trict  court  for  Valley  county  against  OharleB  H.  Fowler, 
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and  others,  to  recover  the  possession  of  205  head  of  cattle. 
The  plaintiflf  alleged  a  special  ownership  in  the  cattle  and 
the  right  of  possession  thereof  by  virtue  of  two  chattel 
mortgages  executed  by  E.  A.  Fowler,  one  of  the  defend- 
ants, to. the  plaintiflf.  Facts  were  also  alleged  showing  a 
default  in  the  mortgage  and  the  plaintiff's  right  of  pos» 
session  to  the  mortgaged  property.  One  hundred  and 
sixty-nine  head  of  the  cattle  were  taken  by  the  sheriff  under 
the  writ  and  turned  over  to  the  possession  of  the  plaintiflf. 
The  defendants  filed  separate  answers.  Alonzo  A.  Fowler 
alleged  title  to.  sixty-eight  head  of  the  cattle  taken  under 
the  writ  and  Charles  H.  Fowler  claimed  the  balance.  Upon 
the  trial,  the  jury  found  that  at  the  commencement  of  the 
action  the  defendants  Alonzo  A.  Fowler  and  Charles  H. 
Fowler,  were  the  owners  of  and  entitled  to  the  immediate 
possession  of  the  cattle  in  controversy,  and, found  that 
the  property  which  belonged  to  Alonzo  A.  Fowler  was  of 
the  value  of  $2,620,  and  that  the  property  which  belonged 
to  Charles  H.  Fowler  was  of  the  value  of  $2,575.  Judg- 
ment was  entered  upon  the  verdict  and  plaintiflf  brings 
error. 

The  facts  in  the  case  are  substantially  as  follows:  On 
May  11,  1899,  the  defendant  E.  A.  Fowler  executed  and 
delivered  to  the  plaintiflf  two  promissory  notes,  one  for 
f9,158  and  the  other  for  f 9,000,  both  bearing  interest  at 
eight  per  cent,  and  both  due  and  payable  on  November  11, 
1899.  The  consideration  for  these  notes  was  .for  money 
loaned  by  the  plaintiflf^  |9,000  of  which  were  loaned  at  the 
time,  the  balance  being  a  renewal  of  a  prior  loan.  To 
secure  this  indebtedness,  E.  A.  Fowler  executed  a  mort- 
gage upon  698  head  of  cattle,  which  at  the  time  were 
rounded  up  and  branded  with  a  bar  brand  thus,  \  on  the 
left  hip.  The  counting  and  branding  were  done  by  the 
defendants  with  the  assistance  of  plaintiff's  agents.  It 
was  the  intention  of  the  parties  to  brand  and  include  in 
the  mortgages  all  of  the  cattle  owned  by  E.  A.  Fowler,  but 
in  the  round-up  about  sixteen  head  were  overlooked.  Of 
the  cattle  included  in  the  mortgage,  two  hundred  were 
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COWS  from  three  to  eight  years  old.  The  mortgagea  ex- 
pressly proyided  that  the  increase  of  the  cows  and  heifers 
was  included  in  and  covered  by  the  mortgage. 

In  September,  1899,  the  plaintiff  sent  an  agent  to  look 
up  its  security,  and  of  the  cattle  included  in  the  mortgage, 
only  about  five  hundred  could  be  found.  These  were  sold 
by  B.  A.  Fowler,  with  the  plaintiff's  consent,  and  the  pro- 
ceeds of  the  sale  applied  upon  the  mortgages,  leaving  a 
balance  still  due  thereon  of  about  f  6,000. 

The  plaintiff's  case  was  made  largely  upon  the  testi- 
mony of  David  A.  Johns  and  his  wife.  Johns  testified  that 
he  was  working  for  E.  A.  Fowler  at  the  time  of  the  brand- 
ing of  the  cattle;  that  early  in  the  morning  of  May  U, 
.1899,  before  the  arrival  of  plaintiff's  agents,  forty-one 
head  of  the  cattle  were  taken  from  the  pasture  of  Alonso 
A.  Fowler  and  about  one  hundred  and  thirty-six  head  from 
Charles  H.  Fowler's  and  driven  to  E.  A.  Fowler's  ranch 
and  there  mixed  with  other  cattle  in  tiiie  yards;  that  after 
the  arrival  of  plaintiff's  men,  all  these  cattle  were  branded 
with  a  bar  brand  on  left  hip  and  included  in  the  plaintiff's 
mortgage;  that  Alonzo  A.  Fbwler  knew  of  the  branding 
and  that  Charles  H.  Fowler  actively  assisted  in  the  opera- 
tion; that  in  the  evening  of  said  day,  after  the  departure 
of  the  plaintiff's  agents,  about  twenty  milch  cows  which 
had  been  brought  from  Charles  H.  Fowler's  place,  w^e 
rebranded  by  placing  the  same  bar  brand  across  the  one 
previously  put  on,  making  a  cross  or  X  out  of  it  and  were 
th«i  driven  back  to  Charles  H.  Fowler's  place;  the  same 
night  forty-one  head,  previously  obtained  from  Alonzo  A. 
Fowler's  pasture,  were  returned  to  his  pasture.  On  the 
following  morning  the  balance  of  the  cattle  which  had 
been  brought  over  from  ChaCrles  H.  Fowler's  place  were 
rebranded  by  making  the  bar  into  an  X  or  cross,  and  then 
were  taken  back  to  Charles  H.  Fowler's  jmsture;  that  in 
October,  1899,  Alonzo  A.  Fowler  branded  the  forty-one 
head  with  the  letter  A,  placing  the  brand  over  the  bar 
brand  placed  there  in  May.  The  testimony  of  the  witness 
in  many  particulars  was  corroborated  by  the  testimony 
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of  his  wife  and  waa  also  corroborated  by  many  of  the  cir- 
cumstances and  facts  detailed  by  other  witnesses.  Upon 
the  main  facts  of  the  case  the  witness,  Johns,  was  flatly 
contradicted  by  the  testimony  of  the  defendants. 

The  errors  assigned  and  relied  upon  for  a  reversal  of  the 
case  relate  almost  entirely  to  the  ruling  of  the  court  in 
admitting  or  excluding  testimony,  some  of  which,  only,  we 
deem  it  necessary  to  review.  Upon  the  cross-examination 
of  the  witness,  Johns,  he  was  asked  questions  and  gave 
answ^ers  as  follows : 

Q.  Do  you  know  Mr.  Mackrill? 

A.  Yes,  sir,  I  know  him. 

Q.  You  remember  vOf  seeing  him  that  spring  after  you 
came  back  from  Omaha  and  before  the  cattle  were  re- 
plevied? 

A.  No,  I  don't  remember  of  seeing  him ;  I  see  him  very 
often. 

Q.  You  remember  of  seeing  him  this  fall? 

A.  I  see  him  every  few  days. 

Q.  Where  does  your  father  live? 

A  North  of  Arcadia. 

Q.  How  far  north  ? 

A.  Two  and  one-half  miles. 

Q.  Do  you  remember  of  riding  out  to  your  father's  place 
after  you  came  back  from  Omaha,  with  Mr.  Mackrill? 

A.  I  think  so. 

Q.  Who  else  was  with  him? 

A.  No  one. 

Q.  Do  you  remember  of  having  a  conversation  with  him 
on  the  way  out  in  regard  to  Alonzo  Fowler's  cattle? 

A,  No,  sir. 

Q.  Didn't  you  tell  him  if  Alonzo  Fowler  would  do  the 
right  thing  that  you  would  save  his  cattle  for  him,  that 
they  ought  not  to  take  his  cattle? 

A.  No,  sir,  I  didn't 

Q.  Nor  words  to  that  effect? 

A,  No,  sir,  I  didn't.  If  we  were  talking  about  it,  about 
them,  there  was  something  said  that  way  that  he  didn't 
know  that  they  was  branded ;  and  he  might  get  them  back. 
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Q.  But  you  didn't  tell  him  that  if  Alonso  Fowler  would 
come  to  you  and  do  the  right  thing  that  you  would  help 
him  save  his  cattle? 

A.  No,  sir. 

The  defendants  then  called  Mr.  Mackrill  and  after 
identifying  the  conversation  detailed  by  the  witness,  Johns, 
he  was  asked :  "Now  you  may  state  if  at  that  time  and  on 
that  journey,  Mr.  David  Johns  said  to  you  that  if  Alonzo 
Fowler  would  do  the  right  thing  by  him  he  would  help 
him  save  his  cattle?"  Over  the  objection  of  the  plaintiff, 
the  witness  answered,  "He  did." 

It  will  be  noted  that  the  questions  asked  of  Johns  were 
entirely  collateral  to  any  of  the  issues  in  the  case  and  re- 
lated solely  to  his  credibility.  It  was  not  competent, 
therefore,  to  introduce  the  testimony  of  the  witness,  Mack- 
rill, as  tending  to  impeach  or  contradict  Johns  with  refer- 
ence to  the  particular  matters  about  which  Johns  was  in- 
terrogated. 

In  Johnston  v.  Spencer,  51  Neb.,  198,  the  rule  is  stated 
as  follows:  "When  a  witness  is  cross-examined  on  a  mat- 
ter collateral  to  the  issue  he  can  not,  as  to  his  answer,  be 
subsequently  contradicted  by  the  party  putting  the  ques- 
tion." And  it  is  also  said :  "The  test  of  whether  a  fact 
inquired  of  in  cross-examination  is  collateral  is,  would 
the  cross-examining  party  be  entitled  to  prove  it  as  a 
part  of  his  case,  tending  to  establish  his  plea."  The  same 
rule  is  recognized  in  Smith  v.  State,  5  Neb.,  181,  where 
the  rule  announced  by  Greenleaf  is  quoted  with  approval 
as  follows:  "A  witness  can  not  be  cross-examined  as  to 
any  fact  which  is  eoUateral  and  irrelevant  to  the  issue^ 
merely  for  the  purpose  of  contradicting  him  by  other  evi- 
dence, if  he  should  deny  it,  thereby  to  discredit  his  testi- 
mony. And,  if  a  question  is  put  to  a  witness  which  is 
collateral  and  irrelevant  to  the  issue,  his  answer  can  not 
be  contradicted  by  the  party  who  asked  the  question ;  but 
is  conclusive  against  him."  The  same  principle  is  recog- 
nized in  George  v.  State,  16  Neb.,  at  page  321;  Frederick 
V.  Ballard,  16  Neb.,  559;  Farmers'  Loam  d  Trust  Co.  v. 
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Montgomery^  30  Neb.,  at  page  39 ;  Hooper  v.  Browning,  19 
Neb.,  at  page  428;  Republican  Valley  R.  Co.  v.  lAnn,  15 
Neb.,  234 ;  Carpenter  v.  lAngenfelter,  42  Neb.,  728 ;  Myers 
V.  State,  51  Neb.,  517;  McDuffie  v.  Bentley,  27  Neb.,  380. 

In  our  opinion,  the  trial  court  erred  in  allowing  the 
evidence  in  contradiction  of  the  witness  Johns'  denial  of 
the  alleged  statements  made  to  Mackrill.  The  purpose  of 
the  testimony  was  not  to  prove  any  fact  in  issue  but  to 
show  to  the  jury  that  Johns  wa«  unworthy  of  belief.  The 
method  sought  to  be  pursued  by  the  defendants  'to  impeach 
the  witness,  Johns,  by  evidence  showing  a  contradictory 
statement  upon  a  matter  collateral  to  the  issue  is  not 
permissible.  It  seems  clear  to  us  that  this  testimony  was 
clearly  prejudicial  to  the  plaintiff's  rights,  and  for  this 
error  the  case  must  be  reversed. 

There  are  other  errors  assigned  and  argued  but  they  are 
not  likely  to  arise  again  upon  a  retrial,  and  for  that  reason, 
will  not  be  discussed. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  reversed  and  the  cause  remanded  for  further 
proceedings. 

Hastings  and  Kibkpateick,  CO.,  concur. 

Bbvebsed  and  bbmandbd. 


WiNNIFRBD   EGAN  V.   AlLEN   LiGHT. 

Filed  Febbuabt  4,  1903.    No.  12,099. 
Commissioner's  opinion.    Department  No,  •» 

1.  TrespaflB:    IifJtmonoN:    BhriDBNCE  Sufficient.    Evidence  examined, 

and  held  suflicfent  to  sustain  the  findings. 

2.  Bofundariefl:    Agbeement  Fixing  Them:    Binding  Effect.     Where 

the  true  ))Oundary  line  betwen  adjoining  owners  is  uncertain  and 
imknown  to  them  and  may  be  ascertained  only  at  more  or  less 
trouble  and  expense,  an  executed  agreement  to  accept  and  abide 
b7  a  certain  line  as  such  boundary,  is  binding  upon  the  parties 
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aa4  subsequent  purchasers  haying  notice  thereof,  although  the 
boundary  agreed  upon  may  not  be  the  true  line. 

t.  Boundaries:  Desgbiftiok  of  Land:  Insufficient.  The  description  in 
the  decree,  of  the  lands  in  controversy,  held,  not  sufficiently 
dtflnlte  and  certain. 

Ebbob  from  the  district  court  for  Grant  county.   Tried 
below  before  Suluvan,  J.    Reversed  with  directions, 

L.  E,  Kirkpatrick  and  W.  H.  Thompson ,  for  plaintiff  in 
error. 

Smyth  d  Smithy  contra. 

AX4BEBT,  C. 

This  case  was  submitt^  and  argued  in  connection  with 

that  of  Lynch  v.  Egcm, Neb., ,  93  N.  W.  Rep.,  775. 

Like  the  latter,  it  is  a  suit  in  equity  to  restrain  the  de- 
fendant from  trespassing  on  the  plaintiflPs  land,  and  in- 
volves the  question  of  location  of  the  boundary  lines  be- 
tween the  lands  of  the  respective  parties.  The  plaintiff 
insists  on  a  line  which,  he  alleges,  was  agreed  upon  by  him- 
self and  the  defendant  at  a  time  when  the  true  boundary 
was  uncertain  and  unknown  to  either  party.  Whether  such 
agreement  was  made  is  one  of  the  questions  of  fact  in  the 
case.  It  is  conclusively  established,  however,  that  the 
parties  joined  in  the  expense  of  the  erection  of  a  fence 
along  a  part  of  this  line  and  apparently  treated  it  as  the 
true  boundary  for  a  number  of  years  previous  to  the  com- 
mencement of  this  suit.  The  court  found  in  favor  of  the 
plaintiff  and  granted  the  relief  prayed.  The  defendant 
brings  the  case  here  on  error. 

The  court  found  that  the  i)arties  had  made  the  agree- 
ment as  to  the  boundary,  hereinbefore  mentioned,  and 
that  they  acquiesced  therein  for  more  than  six  years. 
The  defendant  contends  that  the  finding  as  to  the  agree- 
ment is  not  sustained  by  sufficient  evidence.  We  have 
examined  the  evidence  with  some  care  and  are  satisfied 
that,  taken  as  a  whole,  and  in  the  light  of  the  conduct  of 
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the  parties,  it  is  amply  sufficient  to  sustain  the  finding. 
As  in  the  case  of  Lynch  v.  Egan,  supra,  it  is  insisted  that 
such  agreement  is  not  binding  and  in  that  behalf  the 
arguments  advanced  in  Lynch  v.  Egan,  supra,  are  again 
employed.  In  this  case,  the  fact  of  the  agreement,  and 
that  it  was  made  at  a  time  when  the  true  boundary  was 
uncertain  and  unknown  to  the  parties,  is  established  by 
the  findings  of  the  court.  The  effect  of  such  agreement, 
made  under  such  circumstances,  is  discussed  in  Lynch  v. 
Egan,  supra.  It  is  unnecessary  to  reiterate  what  has  been 
said  in  that  case.  It  will  suffice,  at  this  time,  to  say  that 
the  agreement  is  binding  and  conclusive  upon  the  parties 
to  this  suit. 

But  one  question  remains,  that  is  not  disposed  of  in  the 
case  above  referred  to,  and  that  is,  whether  the  decree  is 
void  for  uncertainty  in  the  description  of  the  land.  The 
description  as  given  in  the  decree  is  as  follows : 

"Commencing  at  the  closing  corner  established  by  the 
United  States  surveyor,  Alt,  in  May,  1900,  on  the  north 
boundary  of  the  Winnifred  Egan  pre-emption  and  east 
boundary  of  the  Light  timber  claim  in  section  eight,  town- 
ship 22,  north,  range  37,  thence  south  twenty-one  minutes, 
east  twenty-seven  chains  and  three  links  to  the  northeast 
corner  of  the  Moran  tree  claim  as  established  by  said  Alt; 
thence  south  along  the  east  boundary  line  of  the  Moran 
claim  thirteen  chains  to  the  closing  corner  established  on 
the  south  boundary  line  of  the  Winnifred  Egan  pre-emi>- 
tion ;  thence  west  three  and  seventy-one  hundredths  chains 
to  the  southwest  corner  of  the  Winnifred  Egan  pre-emp- 
tion as  established  by  Alt;  thence  north  along  the  west 
boundary  line  of  the  Winnifred  Egan  claim  forty  chains 
to  the  northwest  comer  of  said  claim  as  surveyed  by  Alt ; 
thence  east  to  the  place  of  beginning." 

The  plaintiff  insists  that  the  survey  referred  to  in  the 

description,  was  made  in  pursuance  of  an  act  of  congress 

,  passed  in  1890,  for  a  resurvey  of  the  lands  in  the  county 

where  the  lands  in  question  are  situated,  and  that  the  field 

notes  of  that  survey  are  on  file  in  the  office  of  the  commis- 

13 
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sloner  of  public  lands  and  buildings,  in  this  state.  Than 
facts  would  probably  make  the  description  sufHcientlr 
certain,  if  it  were  clear  from  the  record  that  the  survcv 
referred  to  in  the  decree  was,  in  fact,  the  survey  made  in 
pursuance  of  the  act  of  congress  in  question,  provided  the 
decree  referred  specifically  to  the  descriptions  as  shown 
by  that  survey,  but  that  is  not  the  record  before  ns.  A 
decree  fixing  boundary  lines,  which  is  intended  to  be  bind- 
ing upon  the  parties  and  their  privies  for  all  times,  should 
possess  a  higher  degree  of  certainty  than  that  shown  by 
the  decree  before  us.  From  the*  record  it  ap])ears  that  the 
decree  can  be  corrected  in  this  particular  without  further 
evidence. 

It  is  therefore  recommended  that  the  decree  of  the  dis- 
trict court  be  reversed,  and  the  cause  remanded  with  di* 
rections  to  the  district  court  to  enter  a  decree  specifically 
describing  the  lands  in  controversy. 

Ames  and  Duffie,  CO.,  concur. 

The  decree  of  the  district  court  is  reversed  and  the 
cause  remanded  with  directions  to  the  district  court  to 
enter  a  decree  specifically  describing  the  lands  in  con- 
troversy. 

Reversed  with  uiRBCnoifs. 


Farmers  Mutual  Insurance  Company  v.  Ida  May  CJole. 

Filed  Febbuaby  4,  1903.    No.  12,123. 
Commissioner's  opinion.    Department  No.  1. 

1.  Appeal  and  Error:    Twal:    Cboss-Bxaiciwation.    Where  mlsoonduei 

of  counsel  is  not  charged,  error  can  not  he  predicated  upon  the 
mere  asking  of  a  question  upon  cross-examination,  to  whijh  no 
answer  is  made  by  the  witness,  although  objection  U  made  to  Ift0 
question  and  by  the  court  overruled. 

2.  Appeal  and  Error:     Instructions:    WAmx  of  Bbmib.    Srror  oC  ttt 

trial  court  in  the  submission  of  an  issue  to  the  jury  ts  waiY«i  If 
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the  party  complalni&g,  by  a  requested  Instruction,  wlii<di  was 
refused,  asked  to  have  the  same  issue  submitted. 

3.  Appeal  and  Error:    Waiver  of  Error.    A  party  can  not  be  heard  to 

complain  in  the  appellate  court  of  an  error  which  he  has  been 
instruments]  In  bringing  about. 

4.  Inffurance:    Coi^flict  of  Laws:    Statutes:    Ck)N8TRncTioK.    Section 

43,  chapter  43,  Complied  Statutes.  1899,  and  section  61  et  neq.  of 
chapter  43,  Compiled  Statutes,  1899  [chapter  33,  page  272,  Laws 
of  1891;  Annotated  Statutes,  section  6474  and  section  6506  et 
^e^.],  examined,  and  held  that  there  is  no  such  conflict  between 
the  two  acts  as  to  preclude  the  application  of  the  former  to 
insurance  companies  organized  under  the  latter  act 

6.  lASnranee:  Conflict  <Mr  L1A.W0:  Spbcifio  Allbqations.  Where  one 
bases  his  rights  upon  an  alleged  conflict  between  an  earlier  and  a 
later  act  of  the  legislature,  he  should  specifically  point  out  the 
conflict  relied  upon. 

6.  Zxunirance:  Statutes:  CoNSTrruTioNAUTT.  Section  45,  chapter  43, 
Compiled  Statutes,  1899  [Annotated  Statutes,  section  6476],  is 
constitutional.  J*arfa«r«  4  Merchants  Insurance  Co.  i;..Do&ney, 
•2  Neb.,  218,  86  N.  W.  Rep.,  1070,  adhered  to. 

£]HROB  from  the  district  court  for  Douglas  coun';*  Tried 
below  before  Slabaugh,  J.    Affirmed. 

E.  M,  Coffin,  Bartlett  d  Baldrige  and  E.  J  ^Clements,  for 
plaintiff  in  error. 

That  part  of  the  act  of  1899,  known  as  the  valued  policy 
law  [section  45,  chapter  43,  Compiled  Statutesl,  which 
permits  and  directs  the  taxation  of  an  attorney's  fee 
against  an  insurance  company  on  rendition  of  a  jnd^^ent 
on  a  policy  of  insurance  on  real  estate,  is  inimical  to  sec- 
tion 1,  article  14,  of  the  constitution  of  the  United 
States,  San  Antonio  d  A,  P.  R.  Co.  v.  Wilson,  19  B.  W. 
Rep.  [Tex.],  910;  Sotith  d  N.  A.  R.  Co.  v.  Morris,  65  Ala., 
199;  Oulf,  C.  d  S.  F.  R.  Co.  v.  Ellis,  165  U.  8.,  150. 

The  prorisions  of  a  subsequent  act  control  those  of  a 
prior  one,  and  the  provisions  of  a  special  statute  prerail 
orer  those  of  a  general  one  on  the  same  subject  when  there 
is  a  conflict  between  them.  The  act  under  which  plaintiff 
in  error  is  organized  is  a  special  statute  complete  in  itself 
and  fumishei  the  method  by  which  the  amonnt  of  losses 
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Bustained  by  its  members  is  to  be  ascertained  and  adjusted. 
This  act  was  passed  subsequently  to  the  so-called  valued 
policy  law,  and  the  provisions  of  said  valued  policy  law 
do  not  apply  to  the  plaintiff  in  error.  McGwnn  t?.  Mc- 
Lennan, 2  Neb.,  286 ;  The  People  v.  Oosper,  3  Neb.,  at  page 
310;  White  v.  The  City  of  Lincoln,  5  Neb.,  505;  State  v. 
Maccuaig,  8  Neb!,  215;  Albertson  v.  State,  9  Neb.,  429; 
County  of  Richardson  v.  Miles,  14  Neb.,  311;  State  v. 
Howe,  28  Neb.,  618;  State  v.  Moore,  48  Neb.,  870;  State 
V.  Cornell,  53  Neb.,  556. 

To  entitle  a  party  to  relief  on  the  ground  of  false  rep- 
resentations, it  is  not  necessary  for  him  to  allege  or  prove 
that  a  party  making  said  representations  knew  that  they 
were  false.  The  question  of  the  good  faith  of  the  party 
making  said  representations  is  not  involved.  Phillips  v. 
Jones,  12  Neb..  213;  Hoock  t\  Botvman,  42  Neb.,  80;  Foley 
V.  Holtry,  43  Neb.,  133 ;  Johnson  v.  Oulick,  46  Neb.,  817 ; 
Field  V.  Morse  d  Co.,  54  Neb.,  789;  Gemer  v.  Mosher^  58 
Neb.,  at  page  155. 

T.  J.  Mahoney  and  J,  A.  C.  Kennedy,  contra. 

The  act  authorizing  the  incorporation  of  this  class  of 
insurance  companies  is  a  complete  act  in  itself,  in  the 
sense  that  is  is  not  amendatory  of  other  legislation,  and 
therefore  not  in  violation  of  the  provisions  of  the  constitu- 
tion respecting  amendatory  acts. 

Prior  to  the  adoption  of  the  valued  policy  law  in  1889, 
the  following  provisions  of  our  statutes  recognized  the 
existence  of  mutual  insurance  companies,  as  shown  by 
the  Compiled  Statutes  of  1887,  to  wit :  section  13,  chapter 
16;  sections  3,  19,  30  and  40,  chapter  43.  These  various 
provisions  being  in  force,  and  authorizing  mutual  insur- 
ance companies  without  capital  stock,  if  it  had  be^n  the 
intention  that  the  valued  policy  law  should  not  apply  to 
mutual  insurance  companies,  it  is  fair  to  presume  that 
they  would  have  been  expressly  excepted  from  its  oi)era- 
tion.    But  instead  of  an  express  exception,  section  1,  of  the 
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valued  policy  act,  by  its  express  terms,  applies  to  every 
policy  of  insurance  on  real  properly.  The  act  of  1891, 
authorizing  the  incori)oration  of  farmers'  mutual  com- 
panies, does  not  purport  to  exclude  the  valued  policy  act, 
and  being  passed  at  the  next  session  of  the  l^slature,  and 
mutual  companies  having  existed  prior  to  the  valued  policy 
act,  the  only  fair  and  reasonable  presumption  is,  that  if  it 
had  been  intended  to  exclude  the  operation  of  the  valued 
I)olicy  act  from  policies  issued  by  companies  organized 
under  the  act  of  1891,  such  intent  would  have  been  ex- 
pressed in  the  act  of  1891. 

The  instruction,  that  representations,  in  order  to  defeat 
the  policy,  must  have  been  fraudulently  made,  the  parties 
at  the  time  knowing  they  were  false,  is  correct  even  as  an 
abstract  statement  of  law.  Gases  in  which  a  party,  who 
has  been  deceived  by  misrepresentations,  seeks  to  rescind 
his  contract,  thereby  placing  the  parties  in  statu  quo,  are 
not  applicable  to  this  situation,  because  it  is  of  the  very 
nature  of  rescission  that  both  parties  are  to  be  placed 
where  they  would  have  been  had  the  misrepresentations  not 
been  made.  A  rescission  may  be  based  on  mere  mistake,  as 
well  as  on  fraud,  and  it  would  be  inequitable  to  deny  a 
rescission  induced  by  misrepresentation,  even  though  the 
misrepresentation  was  innocently  made.  But  when  an 
insurance  company  seeks  to  defeat  a  recovery  on  a  policy 
on  the  ground  of  misrepresentations,  its  defense  is  in  the 
nature  of  an  action  for  damages.  There  is  no  attempt  then 
to  rescind,  and  no  attempt  to  place  the  parties  in  statu 
quo.  In  that  class  of  cases  such  a  defense  ought  not  to  be 
permitted  unless  the  representation  was  fraudulently 
made,  and  we  think  this  court  has  in  effect  so  held.  Ket- 
tenhdch  v.  Omaha  Life  Association,  49  Neb.,  842;  /IStna 
Insurance  Co.  v.  Simmons,  49  Neb.,  811. 

EJUtKPATBIGK,  G. 


is  an  action  brought  in  the  district  court  of  Douglas 
county  by  defendant  in  error  against  plaintiff  in  error 
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t6  recover  for  loss  arising  on  an  insurance  policy.  Trial 
was  had  to  a  jury  which  resulted  in  a  verdict  and  judg- 
ment for  defi^ndant  in  error,  to  reverse  which  the  cause  is 
brought  to  this  court,  the  errors  assigned  being  (1),  that 
the  court  erred  in  its  rulings  on  the  admission  of  certain 
testimony;  (2),  that  the  court  erred  in  the  giving  and 
refusal  of  instructions;  (3),  that  the  court  erred  in  hold- 
ing that  the  valued  policy  law  had  application  to  mutual 
insurance  companies  of  the  character  of  plaintiff  in  error ; 
(4),  that  the  court  erred  in  taxing  attorneys'  fees  to  plain- 
tiff in  error.  These  several  questions,  so  far  as  necessary 
to  a  determination  of  this  controv^^y,  will  receive  con- 
sideration in  the  order  named. 

The  first  error  complained  of  arose  upon  the  cross-ex- 
amination of  one  Chapman,  who  was  the  party  who  con- 
structed and  formerlv  owned  the  barn  which  had  been 
destroyed  by  fire.  On  cross-examination  of  this  witness 
by  defendant  in  error,  he  was  asked,  "Is  it  not  a  fact,  Mr. 
Chapman,  that  you  ar(>  living  under  the  name  of  Mitchell 
with  a  woman  other  tl  an  vonr  wife  in  the  state  of  Call- 
fornia?"  An  objection  by  plaintiff  in  error  was  overruled, 
to  which  ruling  an  exception  was  taken  in  due  form,  but 
the  witness  declined  to  answer,  and  the  question  remained 
unanswered;  so  that  the  testimony  sought  to  be  elicited  by 
defendant  in  error  was  in  fact  never  received.  There  is 
no  complaint  of  improper  copduct  on  the  part  of  eoiinsel 
for  defendant  in  error,  and  we  ore  unable  to  see  under  the 
circumstances  how  the  simple  asking  of  a  question  te 
which  no  answer  was  made  can  have  been  prejudicial  to 
plaintiff  in  error.  This  point  seems  to  be  wholly  without 
merit. 

Complaint  is  made  by  plaintiff  in  error  of  instmction 
No.  4,  given  by  the  court,  which  reads  as  follows: 

"You  are  instructed  that  it  is  essential  for  the  defendant 
to  prove  in  support  of  its  allegations  ot  fraud  M  a  defense, 
all  of  the  following: 

"1.  That  plaintiflf  herself,  or  through  her  agent,  in  her 
application  for  the  insurance,  made  certain  statements  or 
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representations  concerning  the  property  sought  to  be 
insnred. 

"2.  That  such  representations  were  false  when  made. 

**3.  That  they  were  false  in  some  particulars  material  to 
the  insurance  risk. 

**4.  That  they  were  known  by  plaintiff  to  be  false  when 
they  were  made. 

^.  That  they  were  made  intentionally  by  the  plaintiff, 
or  her  husband  as  her  agent,  to  defraud  the  defendant 
company,  and  that  the  defendant  insurance  company  relied 
upon  such  representations  and  acted  thereon  in  the  issuing 
of  the  policy  sued  on." 

It  is  now  contended  by  plaintiff  in  error  that  the  sub- 
mission in  this  instruction  of  the  issue  of  the  good  faith 
of  the  insured  was  error,  because,  as  stated  by  counsel  in 
brief,  "it  is  the  law  of  this  state,  thoroughly  settled  by  a 
long  and  unbroken  line  of  decisions,  that  in  order  to  entitle 
a  party  to  relief  because  of  false  representations,  ,it  is  not 
necessary  for  him  to  plead  or  prove  that  the  party  making 
aneh  representations  knew  them  to  be  falso/'  Field  v. 
Morse  d  Co,y  54  Neb.,  789;  Gerner  v.  Mosher,  58  Neb.,  135, 
and  other  cad<«  are  cited  and  relied  on. 

Our  examination  of  the  authorities  bearing  upon  the 
question  of  the  liability  of  insurance  companies  in  cases 
snch  as  that  under  consideration  has  led  us  to  the  con- 
elnsion  that  so  far  as  the  instruction  under  consideration, 
taken  independently  of  other  facts  and  features  of  the  case, 
submits  to  the  jury  the  question  of  the  knowledge  of  plain- 
tiff below  of  the  falsity  of  the  representations  at  the  time 
they  were  made,  and  her  mala  fides  in  making  them  in  or- 
der to  procure  the  issuance  of  the  policy,  it  was  a  wrong 
statement  of  the  law.  As  we  read  and  understand  the  prior 
decisions  of  this  court  upon  the  question,  in  order  to  de- 
feat recovery,  the  company  must  show  that  the  answers 
were  made  as  written,  that  they  were  false,  and  false  in 
•ome  particular  material  to  the  insurance  risk,  and  that  the 
company  relied  upon  their  truth  in  issuing  the  policy.  If 
aa  anaww  is  false  in  a  particular  material  to  the  risk,  and 
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is  so  proven  on  the  trial,  we  do  not  see  how  recoyery  by  the 
insured  may  be  had  upon  proof  by  him  that  such  sub- 
stantially false  answer  was  made  in  good  faith,  and  in 
ignorance  that  it  was  false.  Nor  do  we  understand  that 
this  court  has  at  any  time  said  that  the  mala  fides  of  the 
applicant  in  making  a  representation  materially  false  is 
an  essential  part  of  the  averment  and  proof  of  the  defend- 
ant company.  It  is  only  necessary  to  show,  under  proper 
pleadings,  that  the  representation,  as  actually  made  by 
the  insured,  was  false  in  a  particular  material  to  the  in- 
surance risk. 

It  is  true,  as  said  by  counsel  for  defendant  in  error,  that 
in  Ketfenbach  v.  Omaha  Life  Ass^n,  49  Neb.,  842,  this  court 
said  that  the  material  allegations  were  that  the  answers 
were  made  as  written,  that  they  were  false,  and  false  in 
some  particular  material  to  the  risk,  and  that  they  were 
made  intentionally  by  the  insured,  etc.  But  by  this  lan- 
guage we  do  not  understand  that  it  was  intended  to  make  it 
essential  to  prove  that  the  statements  materially  false  must 
be  shown  to  have  been  made  false  by  intention,  that  is,  were 
knowingly  and  intentionally  false;  but  rather,  that  tbe 
statement  which  is  materially  false,  was  made  intention- 
ally, that  the  applicant  knowingly  and  intentionally  made 
the  statement,  without  reference  to  whether  its  falsity  was 
within  his  knowledge  and  intention,  because  it  might  some- 
times occur  that  an  answer  proven  to  be  substantially  false 
was  not  made  intentionally  by  the  insured.  JEtna  Insur- 
a  nee  Co.  v.  Simmons,  49  Neb.,  813. 

But  can  it  be  said,  under  the  record  in  this  case,  that 
the  submission  of  this  question  was  prejudicial  error?  In 
the  answer  of  defendant  company  it  is  repeatedly  charged 
that  "the  said  Ida  May  Cole,  for  the  purpose  of  obtaining 
said  insurance,  *  *  *  in  a  written  application  therefor, 
falsely  and  fraudulently,  and  for  the  purpose  of  defraud- 
ing said  defendants,  represented  the  then  present  cash 
value  of  said  bam  at  |1,400,  ♦  ♦  ♦  and  it  was  not 
worth  to  exceed  f400,  all  of  which  was  known  to  the  plain- 
tiff," and  throughout  the  entire  answer  language  to  this 
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effect  occurs.  It  is,  therefore,  apparent  that  the  issue  of 
the  good  faith  of  the  insured  in  making  the  representations 
claimed  by  the  defendant  company  to  be  materially  false 
was  distinctly  presented  by  the  pleadings  of  the  defend- 
ant company.  It  was  a  part  of  the  theory  of  defend- 
ant company's  case  that  the  defendant  in  error  had  been 
gwilty  of  fraud  in  knowingly  and  fraudulently  making 
false  answers  for  the  fraudulent  purpose  of  procuring  the 
policy.  Plaintiff  in  error  can  not,  therefore,  be  permitted 
on  appeal  to  urge  that  the  issue  of  good  faith  was  not  in 
the  case  when,  by  its  own  pleadings  and  conduct  at  the 
trial,  it  led  its  adversary  to  believe  that  it  would  seek  to 
prove  bad  faith  as  an  element  of  its  case  and  as  a  reason 
why  it  should  recover. 

The  same  may  be  said  concerning  the  admission  of  cer- 
tain testimony  regarding  which  plaintiff  in  error  now 
complains,  testimony  tending  to  show  that  plaintiff  below 
had  acted  in  good  faith  at  the  time  the  application  was 
written,  and  had  given  the  value  of  the  property  as  she  at 
that  time  believed  it  to  be.     Such  testimony  was  to  dis- 
prove the  allegation  in  plaintiff  in  error's  answer  that  the 
value  had  been   knowingly   and   fraudulently   misrepre- 
sented.   If  the  admission  of  such  testimony  was  error,  it 
was  error  in  the  procurement  of  which  defendant  com- 
pany was  instrumental.    It  is  a  principle  never  questioned 
in  this  court,  and  in  Missouri  P,  R.  Co,  v.  Fox,  60  Neb.,  531^ 
is  declared  to  be  sound  and  salutary,  that  a  party  can  not  be 
heard  to  complain  of  an  error  which  he  himself  has  been 
instrumental   in   bringing   about.      The   testimony    com- 
plained of  was  material  to  an  issue  tendered  by  plaintiff 
in  error,  and  the  presence  of  which  in  the  case  it  subse- 
quently assumed  by  the  request  for  an  instruction  here- 
after to  be  considered,  which  by  the  trial  court  was  refused. 
The  instruction  referred  to  is  as  follows :   "If  you  find 
from  the  evidence  that  the  plaintiff,  either  in  person  or 
through  her  representative,  John  J.  Cole,  purposely  made 
false  and  fraudulent  representations  to  the  defendant  to 
secure  the  insurance  on  the  barn  in  question,  and  that  such 
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representations  were  material  to  the  taking  of  the  risk  by 
the  defendant,  and  that  the  defendant  ha«  not  waived  them, 
then  the  plaintiff  can  not  recover." 

We  have  compared  the  instruction  given  with  that  ten- 
dered and  refused,  and  can  not  see  in  what  substantial 
particular  they  do  not  agree.  By  the  tendered  instruc- 
tion the  jury  were  told  to  inquire  whether  plaintiff  made 
her  representations  falsely  and  fraudulently  in  order  to 
secure  the  insurance.  We  have  then,  this  situation :  the 
issue  of  good  faith  tendered  by  the  answer  of  plaintiff  in 
error ;  evidence  on  the  trial  tending  to  show  good  faith ;  an 
insti'uction  requested  by  plaintiff  in  error  asking  that  tlie 
question  of  good  faith  be  submitted  to  the  jury,  its  refusal, 
and  the  giving  of  another  in  lieu  thereof  submitting  anch 
question.  It  would  certainly  seem  that  plaintiff  in  error 
should  not  now  be  permitted  to  complain  because  the  issue 
wafi  submitted.  It  has  been  repeatedly  said  by  this  court 
that  error  can  not  be  predicated  upon  the  submission  of 
an  issue,  where  the  party  alleging  such  error,  by  a  request 
for  an  instruction,  himself  asked  the  submission  of  the 
issue.  Omaha  Fair  d  Exposition  Association  v.  Missouri 
P.  R.  Co.,  42  Neb.,  105;  Jonasen  v.  Kennedy,  39  Neb.,  313; 
City  of  Oinalia  v.  Richards,  49  Neb.,  244.  Plaintiff  in  error 
would  be  in  no  better  position  had  the  instruction  by  it 
requested  been  given,  and  in  that  event  it  would  be  clearly 
estopped  to  allege  error.  To  hold  othem^ise  would  be  to 
permit  one  to  urge  error,  the  commission  of  which  was 
brought  about  by  himself.  Missouri  P.  R.  Go.  v.  Fox, 
supra. 

Our  examination  of  the  evidence  has  led  us  to  the  convic- 
tion that  the  representations  as  in  fact  made  were  not 
materially  false,  and,  in  the  absence  of  all  the  testimony, 
intended  to  prove  good  faith,  in  the  absence  of  that  issue 
as  tendered  by  plaintiff  in  error  in  its  answer  and  in  its 
requested  instruction,  and  in  the  instruction  given  by  the 
court,  the  jury  would  still  have  been  clearly  warranted 
in  finding  for  the  defendant  in  error.  We  are  constrained, 
ther^ore,  to  hold  that  the  instruction  complained  of  was 
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not  prejudicially  erroneous  to  the  rights  of  plaintiff  in 
error. 

It  is  next  contended  by  plaintiff  in  error  that  the  pro- 
yiaions  of  section  43,  chapter  43,  Compiled  Statutes,  1899 
[Annotated  Statutes,  section  6474],  known  as  the  valued 
policy  law,  are  not  applicable  to  plaintiff  in  error  for  the 
reason  that  it  is  a  company  incorporated  under  a  special 
act  authorizing  the  organization  of  mutual  insurance  com- 
panies. Chapter  33,  page  272,  Laws,  1891,  section  61  et 
seq.,  chapter  43,  Compiled  Statutes,  1899  [Annotated 
Statutes,  sections  5606  et  seq.'].  It  is  contended  that  this 
act  is  complete  in  itself,  that  it  was  adopted  later  than  sec- 
tion 43,  chapter  43,  and  that  section  43,  being  in  conflict 
therewith,  can  not  be  deemed  applicable  to  plaintiff  in  er- 
ror. The  instructions  requested  by  plaintiff  in  error  were 
based  upon  the  theory  that  the  valued  policy  law  was  inap- 
plicpble  to  plaintiff  in  error,  while  the  court,  in  refusing 
these  instructions,  gave  others  to  the  effect  that  the  valued 
policv  law  did  apply  to  plaintiff  in  error. 

In  tlie  brief  of  counsel  for  plaintiff  in  error  it  is  said : 
"That  there  is  a  conflict  between  the  provisions  of  the 
valued  policy  law  and  the  special  statute  of  1891,  under 
which  the  plaintiff  in  error  was  organized,  can  not  be 
denied." 

No  attempt  is  made  to  direct  our  attention  to  any  of  the 
provisions  of  the  respective  acts  claimed  to  be  in  conflict. 
Our  own  examination  has  failed  to  disclose  any  conflict. 
Upon  an  inspection  of  section  51,  et  seq,,  under  which 
plaintiff  in  error  was  incorporated,  it  is  apparent  to  us 
that  in  its  enactment  the  legislature  had  in  mind  the 
valued  policy  law,  and  regarded  it  as  applicable  to  the 
companies  whose  organization  is  provided  for  in  the  act 
of  1891.  We  can  see  no  valid  reason  why  it  should  not 
apply,  and  there  are  certainly  many  good  reasons  why  it 
should.  The  contention  of  plaintiff  in  error  in  this  re- 
gard can  not  be  sustained. 

The  final  contention  is  that  the  court  erred  in  taxing 
attorneys'  fees  to  plaintiff  in  error  in  rendering  judgment 
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against  it,  authority  for  which  action  is  found  in  section 
45,  chapter  43,  Compiled  Statutes,  1899  [Annotated 
Statutes,  section  6476].  It  is  contended  that  this  law  is 
unconstitutional.  The  question  raised  was  considered  by 
this  court  in  Farmexs  d  Merchants  Insurance  Co.  v.  Dob- 
ney,  62  Neb.,  213,  86  N.  W.  Rep.,  1070,  where  the  following 
language  was  used : 

"The  provision  of  section  3  of  the  valued  policy  law 
(section  45,  chapter  43,  Compiled  Statutes,  1899),  per- 
mitting the  taxation  as  costs  of  a  reasonable  attorney's 
fee  upon  rendering  judgment  against  an  insurance  com- 
pany on  a  contract  insuring  real  estate,  is  grounded  on 
considerations  of  public  policy,  and  is  constitutional." 
With  the  conclusion  reached  in  that  case  we  are  content, 
and  do  not  deem  it  necessary  to  re-examine  the  question- 
It  follows  from  what  has  been  said  that  the  judgment  of 
the  lower  court  is  correct,  and  it  is  recommended  that  the 
same  be  afSrmed. 

Hastings,  C,  concurs. 

Affirmed. 


James  P.  Lansing,  Executor  of  the  Last  Will  and 
Testament  of  Mary  P.  Puller,  Deceased,  appei^lee, 
V,   The  Commercial  Union  Assurance  Company 
Limited,  appellant. 

Filed  Febsuabt  4,  1903.    No.  12,172. 
Commissioner's  opinion.    Department  No.  1. 

1.  Contracts:    Mistake:   Reformation  in  Eqititt:    Insurance.    Where 

the  parties  to  a  written  contract,  by  reason  of  a  misconception  of 
the  legal  import  of  certain  language  used  in  reducing  their  con- 
tract to  written  form,  fail'to  incorporate  therein  the  actual  agree- 
ment entered  into  between  them,  equity  will  grant  relief  In  a 
proper  case  by  reformation  of  the  contract,  conforming  it  to  tb* 

intention  of  the  parties. 

« 

2.  Insurance:     Contracts:     Mistake:     Law    Action:      iNJiTNcnov: 

Reformation  in  Equity:  Consoltoation  of  Actions.  Where  «R 
action  at  law  has  been  commenced  on  a  fire  insurance  policy,  aMi 
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after  the  defendant  has  answered.  It  appears  that  a  recovery  can 
not  be  had  thereon  in  the  law  action  on  account  of  a  mutual 
mistake  of  the  parties  to  the  insurance  contract,  equity  will,  at 
the  instance  of  the  plain tift,  stay  the  prosecution  of  the  action  at 
law,  and  entertain  a  bill  to*  reform  the  policy,  consolidating  the 
two  actions,  and  render  judgment  for  the  sum  found  due  on  the 
policy  as  reformed. 

8.  Insurance:  Contracts:  Mistake:  Law  Action:  Injitnction: 
Reformation  in  Equity:  Change  op  Theory  of  Parties.  A  party 
can  not  adopt  one  theory  of  his  case,  proceed  to  Judgment  thereon, 
and  if  such  judgment  is  adverse,  relitigate  his  case  upon  a  new 
theory;  but  this  principle  does  not  apply  to  a  suit  in  equity  on 
the  ground  that  the  plaintiff  has  commenced  an  action  at  law, 
where  the  object  and  purpose  of  the  equity  suit  are  to  stay  the 
prosecution  of  the  law  action  until  the  contract  there  sued  upon 
can  be  reformed  on  account  of  mistake;  the  two  actions  not  beinfi^ 
inconsistent,  but  one  is  auxiliary  to  and  dependent  upon  the  other. 

4.  Insurance:^  Liability  Denied:  Waiver  of  Proofs  of  Loss:  Con- 
tracts. Where  an  insurance  company  denies  all  liability  on  a 
policy  on  the  ground  that  it  was  not  in  force  at  the  time  the  loss 
occurred,  it  waives  all  question  whether  proper  and  sufficient 
preofs  of  loss  have  been  furnished. 

6.  Insarance:  Contracts:  Mistake:  Reformation  in  Equity:  Evi- 
dence Sufficient.  A  bill  in  equity,  seeking  reformation  of  an 
insurance  policy,  alleged  that  by  mistake  of  fact  and  by  error  the 
policy  was  issued  in  the  name  of  the  "estate  of  W.  C.  H."  It 
appeared  that  both  parties  knew  the  status  of  the  title,  but  through 
a  mistake  as  to  the  legal  import  of  the  language  used,  the  policy 
was  made  to  run  in  the  name  of  one  not  the  owner.  Held,  That 
the  evidence  was  sufficient  to  sustain  a  decree  of  reformation. 

6.  Insurance:  Statutes:  Constitutionality:  Contracts.  Section  45, 
chapter  43,  Compiled  Statutes,  1899  [Annotated  Statutes,  section 
6476],  is  constitutional  and  valid.  Lancashire  Insurance  Co.  v. 
Bush,  60  Neb.,  116. 

Appeal  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Cornish,  J.    Affirmed. 

Ricketta  d  Ricketts,  for  appellant. 

Lionel  C.  Burr,  Elmer  E.  Spencer  and  Willard  E.  Sfcir- 
art,  contra. 

ElBKPATBICK,  C. 

On  March  29,  1901,  appellee  James  P.  Lansing  filed  his 
petition  in  equity  in  the  district  court  of  Lancaster  county 
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against  the  Commercial  Union  Assurance  Company,  Lim- 
ited, of  London,  appellant,  alleging  the  death  of  Mary  F. 
Fuller,  his  testate,  his  appointment  and  qualification  as 
executor;  that  prior  to  her  death  Mary  F.  Fuller  was  the 
owner,  and  in  possession,  and  had  an  insurable  intercf't  in 
what  was  known  as  the  Oriental  Hotel,  situated  upon  cer- 
tain lo\»  described,  in  the  city  of  Lincoln,  Lancaster 
county,  Nebraska;  that  on  the  5th  day  of  September,  1899, 
the  property  was  insured  by  appeHant  in  the  sum  of 
f  1,250;  that  by  mutual  mistake  of  appellee's  testate,  and 
the  agent  of  the  assurance  company,  the  policy  was  issued 
in  the  name  of  the  estate  of  W.  C.  Heddleson«  and  also 
described  the  lot  upon  which  the  hotel  was  situated  as 
being  in  another  block  than  that  in  which  it  in  fact  was; 
that  on  the  27th  day  of  September,  1899,  the  building  was 
destroyed  by  fire ;  that  appellee's  testate  furnished  proper 
proofs  of  loss,  and  that  proofs  of  loss  were  also  waived 
by  appellant;  that  apjellant  refused  to  pay  any  jmrt  of 
the  loss;  that  appellee's  testate  during  her  lifetime,  and 
on  the  19th  day  of  January,  1900,  commenced  an  action 
'  at  law  in  the  district  court  of  Lancaster  county  against 
appeHant,  to  recover  the  loss  arising  on  the  policy;  that 
appellant  denied  all  liability,  first,  because  the  policy  on 
its  face  was  payable  to  the  estate  of  W.  C.  Heddleson,  and 
second,  because  the  policy  did  not  de>;cribe  the  lots  upon 
which  the  building  was  situated,  and  third,  because  the 
proofs  of  loss  were  insufficient.  The  petition  further 
alleged  that  because  of  the  mistakes  in  the  policy,  and  be- 
cause of  the  objections  urged  by  the  insurance  company, 
neither  appellee's  testate  nor  himself  could  succeed  in  said 
action  at  law.  Appellee  prayed  that  the  defendant  com- 
pany be  restraiird  from  further  prosecuting  the  action  at 
law  until  his  suit  in  ecpiity  could  be  determined,  that  the 
action  at  law  he  stayed,  and  that  the  law  action  be  trans- 
ferred to  the  equity  side  of  the  court,  and  be  consolidated 
Tiith  the  suit  in  equity;  that  a  decree  be  entered  reforming 
the  policy  to  conform  to  the  agreement  of  the  parties  in 
respect  to  whom  the  loss  was  payable  and  also  in  respect 
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to  the  deseription  of  the  piropertj,  and  that  a  judgment  be 
estered  in  the  lunount  found  due,  and  for  such  other  and 
further  relief  as  equity  might  require. 

To  this  petition  an  answer  was  filed  by  appellant,  alleg- 
ing, first,  that  the  petition  failed  to  state  facts  sufficient  to 
entitle  plaintiff  to  any  relief ;  admitted  the  death  .of  ap- 
pellee's testate,  Mary  P.  Puller,  and  that  appellee  was  her 
executor ;  admitted  the  destruction  of  the  property  by  fire, 
and  the  commencement  of  the  action  at  law  upon  the 
policy ;  but  alleged  that  no  mistake  in  the  policy  had  been 
alleged  in  the  proceedings  at  law;  in  addition,  appellatit 
pleaded  that  the  policy  in  suit  was  the  only  one  ever  issued, 
and  that  when  Mary  P.  Puller  brought  her  action  at  law 
thereon  without  alleging  any  mistake  therein,  she  elected 
to  treat  the  policy  as  valid  in  its  present  form,  and  that 
she  and  her  executor  were  now  estopped  to  plead  or  prove 
any  mistake.  Appellant  further  stated  that  it  did  not 
admit  that  Mary  P.  Puller  was  the  owner  of  the  property 
on  September  4,  1899,  but  alleged  that  whatever  title  she 
may  have  had,  was  kept  from  record  from  fraudulent  and 
sinister  motives,  and  that  her  interest  in  the  property  was 
wholly  unknown  to  appellant,  both  at  the  time  the  policy* 
was  issued  and  at  the  time  of  the  fire.  The  answer  tendered 
back  the  premium  received,  and  deposited  the  same  in 
couFt  subject  to  the  order  of  appellee;  allied  that  no 
proofs  of  loss  had  been  presented;  that  Mary  F.  Fuller 
had  claimed  the  right  to  recover  as  sole  legatee  of  the 
estate  of  W.  O.  Heddleson,  and  had  presented  proofs  of 
lo«3  in  accordance  with  that  claim,  and  both  she  and  her 
executor  were  now  estopped  to  change  the  grounds  upon 
which. she  had  based  her  claim  and  to  allege  that  there  was 
a  mistake  in  the  policy,  concluding  with  prayer  that  the 
petition  be  dismissed. 

For  reply  was  filed  what,  for  the  purposes  of  this  con* 
sidefation,  may  be  regarded  as  a  general  denial.  Trial 
was  had  to  the  court^  which  resulted  in  general  and  special 
findings  of  the  trutk  of  all  the  allegations  of  the  petition; 
tbe  law  action  was  revived  in  the  name  of  appellee,  as  sft« 


144  NEBRASKA  REPORTS.      [Unofticiai. 

Lansdig  T.  Commerdsl  UbIod  inwiance  Co. 


ecutor,  and  was  consolidated  with  the  suit  in  equity ;  the 
policy  was  reformed  and  judgment  entered  against  ap- 
pellant in  the  sum  of  |1,361.80,  and  |125  as  attorneys'  fees, 
the  costs  of  the  law  action  being  taxed  to  appellee.  The 
assurance  company  appeals. 

It  is  urged  in  this  court,  first,  that  the  petition  failed 
to  state  facts  entitling  appellee  to  any  equitable  relief; 
second,  that  the  proofs  of  loss  furnished  were  insufficient, 
and  third,  that  the  evidence  was  insufficient  for  several 
reasons  named  to  sustain  the  findings  and  judgment  of  the 
trial  court.  These  contentions  will  be  examined  in  the 
order  stated. 

The  contention  that  the  petition  is  insufficient  seems  to 
be  based  upon  the  fact  that  the  petition  ^hows  that  the 
action  at  law  had  already  been  brought  upon  the  policy  of 
insurance^  and  was  still  pending,  and  that  this  consti- 
tuted an  election  to  sue  at  law  upon  the  policy  as  written, 
rather  than  to  institute  a  suit  in  equity  for  the  reforma- 
tion of  the  policy.  This  contention,  we  think,  can  not  be 
sustained.  The  two  proceedings  are  not  in  any  sense  in- 
consistent. It  is  quite  probable  that  appellee  could  not 
have  recovered  on  the  policy  in  question  in  an  action  at 
law  without  first  procuring  a  reformation  of  the  instru- 
ment. He  therefore  had  a  right  to  institute  his  equitable 
proceeding  to  procure  a  reformation  and  make  the  policy 
conform  to  the  mutual  intention  of  the  parties.  There  can 
be  no  doubt  that  under  the  practice  in  this  state,  appellee 
might  have  filed  an  amended  petition  asking  for  a  reforma- 
tion of  the  policy  and  for  a  judgment  thereon  as  reformed. 
But  this  must  have  been  addressed  to  the  equity  side  of 
the  court,  and  would  not  differ  essentially  from  what  we 
now  have  in  the  case  at  bar.  The  contention  that  appellee 
in  bringing  the  action  at  law  elected  to  treat  the  policy 
valid  as  written  can  not  be  sustained.  An  examination 
of  the  petition  filed  in  the  action  at  law  discloses  that  Mary 
P.  Puller  pleaded  that  she  was  the  sole  owner  of  the  projh 
erty,  and  that  the  policy  issued  was  issued  for  her  sole  use 
and  benefit,  so  that  the  position  of  appellee  has  not  bera 
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changed  during  the  progress  of  the  litigation  in  any  ma- 
terial particular.  Appellant  has  not  changed  its  position, 
waived  any  of  its  rights,  or  been  put  in  any  worse  position 
by  the  fact  that  appellee  instituted  this  suit  in  equity  to 
procure  a  reformation  of  the  policy  and  a  judgment 
thereon  in  the  same  proceeding.  Nor  has  appellant  in  any 
way  been  prejudiced  by  the  fact  that  appellee's  testate 
commenced  an  action  at  law,  inafsmuch  as  the  trial  court 
taxed  the  costs  of  that  action  to  appellee. 

In  this  case,  appellee's  testate  did  not  seek  to  proceed 
with  her  action  at  law  when  confronted  with  the  answer 
filed  by  appellant,  but  a  suit  in  equity  was  instituted 
asking  to  have  the  action  at  law  stayed  until  a  reforma- 
tion of  the  policy  could  be  obtained ;  that  the  two  proceed- 
ings be  consolidated,  and  a  judgment  entered  for  the 
amount  found  due  on  the  policy  after  reformation.  It  is 
thus  very  apparent  that  the  doctrine  of  the  election  of 
remedies  can  have  no  application  to  the  facts  in  this  con- 
troversy.  I 

Appellant  cites  in  support  of  its  contention  Washburn 
V.  Crreat  Western  Insurance  Company,  114  5Iass.,  175.  It 
waa  there  held:  "One  who  files  a  bill  in  equity  to  reform 
a  policy  of  insurance  by  striking  out  a  clause  of  warranty, 
and  who  afterwards  begins  an  action  at  law  upon  the 
policy  as  written,  alleging  compliance  with  the  warranty 
and  after  a  trial  upon  that  issue  has  judgment  rendered 
against  him,  has  elected  his  remedy  and  waived  his  right 
to  prosecute  further  his  bill  for  the  reformation  of  the 
policy."  The  case,  we  think,  is  distinguishable  from  that 
in  hand.  In  that  case,  after  an  adverse  decision  upon  the 
claim  that  he  had  complied  with  the  clause  of  warranty, 
the  plaintiff  sought  to  prosecute  his  abandoned  equity  suit 
in  order  to  show  that  he  had  never  agreed  to  the  provisions 
contained  in  the  warranty.  Manifestly,  in  fairness,  he 
could  not  be  permitted  to  do  this.  His  conduct  was  clearly 
calculated  to  mislead  and  prejudice  the  defendant.  He 
could  not  be  permitted  to  say  that  he  had  complied  with 
the  warranty,  and  should  therefore  recover,  until  he  found 
U 
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out  that  he  had  not  complied  therewith,  and  decision  was 
rendered  against  him  upon  that  claim,  and  then  in  another 
action  seek  to  show  that  he  had  never  agreed  to  the  war- 
ranty.  In  the  case  at  bar,  on  the  contrary,  the  pleading! 
in  the  two  proceedings  are  clearly  made  dependent  upon 
and  auxiliary  to  each  other.  In  the  equity  suit  it  is  sought 
tQ  have  the  law  action  stayed  until  the  policy  in  a  proper 
proceeding  could  be  made  to  conform  to  the  facts,  not 
facts  contrary  to  but  in  harmony  with  those  clearly  difr 
closed  in  the  petition  in  the  law  action.  Neither  appellee 
nor  his  testate  at  any  time  sought  to  base  a  recovery  upon 
facts  materially  different  from  those  alleged  and  found 
by  the  trial  court  to  be  true  in  the  equity  suit.  It  is,  there- 
fore, apparent  that  the  case  cited  does  not  govern  the  case 
at  bar.  It  follows  that  the  contention  that  the  petition  in 
equity  failed  to  state  facts  entitling  appellee  to  equitable 
relief  can  not  be  sustained.  , 

The  contention  that  proofs  of  loss  were  insufficient  must 
be  disposed  of  adversely  to  appellant,  because'  it  is  ap- 
parent from  the  pleadings  in  both  actions,  that  appellant 
has  from  the  outset  and  does  still  now  deny  all  liability  on 
the  policy,  for  the  reason  that  the  estate  of  W.  C.  Heddle- 
son,  in  whose  name  the  policy  was  written,  has  no  insur- 
able interest  in  the  property  destroyed.  It  has  been  re- 
peatedly held  that  notice  of  proofs  of  loss  is  waived,  when 
the  insurance  company  denies  liability  on  the  ground  that 
the  policy  was  not  in  force  when  the  loss  occurred.  Ger- 
man Insurance  &  Savings  Institution  v.  Klins,  44  Neb., 
395;  Dwelling  House  Insurance  Co.  v.  Breicster,  43  Neb., 
528;  Phenix  Insurance  Co.  v.  Bacheldcr,  32  Neb.,  490; 
Omaha  Fire  Insurance  Go.  v.  Dierks  &  White,  43  Neb., 
473;  ^tna  Insurance  Go.  v.  Simmons.  49  Neb.,  811. 

It  is  next  contended  that  the  proof  is  wholly  insufficient 
to  establish  a  mistake  of  fact,  and  that  no  mistake  having 
been  established,  the  trial  court  was  powerless  to  reform 
the  policy.  Upon  this  question,  Ernest  Folsoni,  who  was 
the  agent  of  appellant,  testifi(>d  regarding  his  conversation 
with  Mrs.  Fuller,  in  part,  as  follows ; 
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Q,  State  what  conversation  you  had  on  the  subject  of 
how  to  write  the  policy? 

A.  In  the  rooms  of  the  Oriental  Hotel  the  conversation 
eame  about  in  this  way:  We  had  just  settled  up  a  loss 
which  had  occurred  under  some  previous  insurance,  and  I 
asked  her  how  those  proofs  should  be  signed  on  the  insur^ 
ance  under  the  former  policies  written  in  the  name  of  W. 
G.  Heddleson,  and  as  I  supposed,  written  during  his  life- 
time. He  was  dead  and  she  represented  his  estate  in  the 
matter  of  settlement  and  adjustment^  and  she  said,  ''I  am 
the  sole  representative  of  my  unelei  and  he  has  left  every- 
thing to  me,  I  have  his  will  here  in  my  trunk."  And  c(m- 
sequently  those  proofs  were  made  uj>  and  signed  as  the 
estate  of  W.  C.  Heddleson,  deceased,  by  Mary  F.  Fuller, 
sole  heir.  Then  we  canceled  one  or  two  policies,  and  they 
were  rewritten  in  the  same  way,  and  I  asked  her  why  she 
had  nev^  seen  that  the  will  was  probated,  and  she  said 
that  she  did  not  care  to  incur  the  expense;  there  was  no 
other  heir  and  whatever  interest  there  was  in  the  estate 
was  hers.  And  consequently  at  the  time  3i£r.  Burr  refers 
to,  we  were  there  settling  another  loss  which  occurred  after 
tlie  first  one  of  which  I  spoke,  and  was  not  the  one  con- 
cerning which  there  is  a  controversy  now.  I  said  to  her, 
"The  insurance  on  your  building  will  expire  soon,^'  and 
she  said,  "You  will  renew  it,  won't  you?"  and  I  said  I 
would. 

Appellee,  who  was  a  sub-agent  for  Folsom,  and  who 
wrote  one  of  the  policies  on  the  same  property  at  the  same 
time,  testified  as  follows : 

Q.  Among  other  properties  you  insured  on  the  5th  of 
September,  1899,  did  you  insure  this  same  property? 

A.  On  the  6th  of  September,  yes,  sir.  If  I  remember 
right,  that  waa  the  6th. 

Q.  Who  for? 

A.  For  Mary  F.  Fuller.    ♦    ♦      ♦ 

Q.  After  you  wrote  up  that  policy,  what  did  you  do 
with  it^  where  did  you  go  with  it.? 

A.  I  took  this  policy  down  to  Folsom's  office  after  I 
wrote  it  up.  *    *    * 
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Q.  Now  state  what  wks  said  between  you  and  Folsom. 

A.  I  gave  Mr.  Folsom  the  policy,  and  he  looked  at  it,  and 
said,  "Mr.  Lansing,  you  have  written  this  policy  wrong." 
I  said  I  did  not.  He  said,  "The  estate  of  Heddleson." 
"No,"  I  said,  "ilary  F.  Fuller,  she  is  the  sole  owner 
by  will,  deed  and  every  other  way,  and  if  you  have  got 
your  polices  written  any  other  way  you  ought  to  make  an 
indorsement,  and  •  pend  two  cents,  and  inform  the  com- 
pany of  it,  and  there  never  would  be  any  trouble  here- 
after." He  saidjt  did  not  make  any  difference  which  way 
this  was  w;ritten;  it  is  all  right  any  way.  I  said,  "All 
right,"  and  handed  him  the  policy,  and  he  paid  me  the 
commission  or  premium,  because  I  had  written  the  policy 
for  him  for  Marv  F.  Fuller. 

A.  D.  Burr,  who  was  also  an  agent  for*appellant,  and 
who  at  the  time  the  policy  was  written  was  working  for 
Folsom  as  sub-agent,  and  who  was  present  with  Folsom  at 
the  time  he  had  the  conversation  with  Mary  F.  Fuller, 
also  testified  that  he  knew  the  property  belonged  to  Mrs. 
Fuller,  and  that  in  writing  the  policy  he  had  renewed  it 
in  the  same  name  as  the  preceding   policy,   viz.,   "The 
estate  of  W.  C.  Heddleson."    Appellee's  testate  only  had 
the  policy  a  very  short  time  before  the  fire  occurred,  and 
there  is  no  testimony  tending  to  show  that  she  knew  that 
the  policy  was  written  in  the  name  of  the  estate  of  W.  C. 
Heddleson  rather  than  in  her  own  name.     It  is  clearlv 
disclosed  by  the  evidence  that  she  informed  the  agents 
of  appellant  that  she  was  the  sole  owner  of  the  property, 
and  that  no  one  else  had  any  interest  therein.    Folsom,  the 
agent  of  appellant,  fully  understood  that  she  owned  the 
property,  altliough  he  did  not  know  that  she  had  a  deed, 
but   supposed   that   she  only   had   an   unprobated   will. 
But  a«^ent  Lansing,  who  wrote  one  of  the  policies,  in- 
formed Folsom  that  ^Irs.  Fuller  was  the  Owner  of  the 
property,  not  only  under  an  unprobated  will,  but  also  bv 
deed  and  "in  every  ( tlier  way."    So  there  can  be  no  doubt 
that  at  the  time  the  insurance  was  written,  appellant 
through  its  agents,  knew  the  condition  of  the  title,  knew 
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that  Mrs.  Puller  was  the  sole  owner  of  the  property,  and 
it  would  seem^  could,  therefore,  by  no  possibility  be  de- 
ceived as  to  the  insurable  interest.  We  have  then  a  situa- 
tion  in  which  both  parties  knew  the  actual  state  of  the  title, 
and  were  both  in  good  faith  attempting  to  consummate  a 
valid  contract  of  insurance  thereon*  Appellee^s  testate 
seems  to  have  relied  entirely  upon  the  agent  of  appellant 
correctly  writing  the  policy,  having  given  him  the  exact 
facts.  We  are  clearly  of  the  opinion  that  the  record  dis- 
closes a  ease  entitling  appellee  to  equitable  relief,  and 
that  a  court  of  equity,  under  the  facts  stated,  would  grant 
reformation.  We  think,  however,  that  the  case  as  made, 
is  more  a  mistake  of  law  than  one  of  fact.  The  parties 
seem  not  to  have  been  mistaken  as  to  where  the  title 
rested,  but  rather  mistook  the  import  of  the  language 
used,  both  seemingly  being  under  a  misapprehension  as  to 
which  name  the  policy  should  run  in. 

In  2  Poraeroy,  Equity  Jurisprudence  [2d  ed.],  section 
845,  it  is  said :  "If  on  the  other  hand,  af tei-  making  an 
agreement,  in  the  process  of  reducing  it  to  a  written  form 
the  instrument,  by  means  of  a  mistake  of  law,  fails  to 
express  the  contract  which  the  parties  actually  entered 
into,  equity  will  interfere  with  the  appropriate  relief, 
either  by  way  of  defense  to  its  enforcement,  or  by  cancella- 
tion, or  by  reformation,  to  the  same  extent  as  if  the  failure 
of  the  writing  to  express  the  real  contract  was  caused  by 
a  mistake  of  fact.  In  this  instance  there  is  no  mistake 
as  to  the  legal  import  of  the  contract  actually  made;  but 
the  mistake  of  law  prevents  the  real  contract  from  being 
embodied  in  the  written  instrument" 

In  Maker  v.  The  Hibernia  Insurance  Co.,  67  N.  T.,  283, 
it  is  said:  *Where  the  complaint  in  an  action  upon  a 
policy  of  fire  insurance,  sets  forth  facts  showing  that  the 
parties  were  mistaken  as  to  the  effect  of  the  language  used, 
the  averments  are  sufficient  to  authorize  a  reformation  of 
the  contract,  although  there  is  no  direct  allegation  of  a 
mistake  of  fact.'' 

In  the  case  at  bai*,  even  though  it  should  be  found  that 
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there  is  ti  failure  of  proof  as  to  a  mistake  of  fact,  it  is  ap- 
pttrenrt  that  there  was  a  misconception  of  the  parties  as 
to  the  legal  import  of  the  language  used  to  effectuate  the 
contract  which  they  intended  to  make.  There  is  no  douht, 
however,  under  the  evidence,  as  to  the  actual  contract,  the 
contract  which  both  parties  had  in  mind,  and  it  foUo^ro 
tlitit  equity  has  power  to  grant  relief  against  the  mistake. 
Throughout  the  trial,  both  appellee  and  appellee's  testate 
persistently  clung  to  the  theory  that  the  latter  was  the 
sole  owner  of  the  property  insured,  that  appellant  was^ 
aware  of  this  fact  and  that  she  made  no  effort  to  conceal 
this  fact,  and  we  fail  to  discover  anything  in  the  proof  to 
support  tho  theory  that  by  the  commencement  of  the  action 
at  law,  and  its  subseiiuent  consolidation  with  the  suit  In 
equity,  appellant  was  at  any  time  placed  aft  a  disadvan- 
tage, or  suffered  any  infringement  of  its  rights. 

It  is  finally  contended  that  the  court  erred  in  taxing 
attorneys'  fees  in  the  sum  of  |125  against  appellant.  In 
the  case  of  hanvanhire  Insurance  Company  t?.  Bushy  60 
Neb.,  11<),  this  court  held  that  the  section  of  the  statute, 
section  46,  chai>ter  43  [Annotated  Statutes,  section 
6476],  under  which  the  trial  court  assessed  this  fee,  was  a 
valid  exercise  of  the  legislative  power,  and  was  constitu- 
tional, and  we  do  not  care  to  re-examine  the  question  at 
ttM  time. 

After  an  examination  of  the  entire  record,  we  are  con- 
vinced that  the  judgment  of  the  trial  court  is  right,  and  it 
IB,  therefore,  recommended  that  the  same  be  ai&rmed. 

Hastings,  C,  concurs. 

AFFiaiiEP. 
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Lansinff  ▼.  Mttwaukee  Mechanics'  Ins.  Co.    Dakota  County  v.  Eastcott. 

James  F.  Lansing^  Executor  of  the  Last  Wili^  and 
Testambnt  of  Mary  F.  Fuller,  Deceased,  appellee, 
V.  Milwaukee  Mechanics'  Insurance  Company,  ap- 
pellant. 

FiLBD  Febbtjaby  4,  1903.    No.  12,174. 
Commissioner's  opinion.    Department  No.  1. 
Insurance:  Coittbaots:   Refobmation  in  Eqttitt. 

Appeal  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Cornish,  J.    Afflrmed. 

Ricketts  d  Ricketts,  for  appellant. 

Lionel  G.  Burr,  Elmer  E.  Spencer  and  Willa/rd  E.  Stew- 
art, contra. 

Kirkpatrick,  C. 

The  facts  in  this  case  are  the  same  as  those  in  the  case 
of  Lanaing  v.  The  Commercial  Union  Assurance  Co,,  Lim- 
ited, ante,  page  140,  an  opinion  in  which  is  filed  at  thin 
sitting.  The  judgment  in  that  case  ought  to  control  the 
judgment  in  this. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  in  this  case  be  afflrmed. 

Hastings,  C,  concurs. 

Affirmed. 


Dakota  County,  Nebraska,  v.  R.  P.  Eastcott. 

PiLKD  Febbuaby  4,  1903.     No.  12,238. 

Commissioner's  opinion.     Department  No.  1. 

1.  Bhttrlfls  and  Constables:  Authobtty  to  Emi't/)y  Guabd:  Ltabujtt 
OF  Counties.  By  the  provisions  of  se-^ticn  5.  chapter  28.  Compiled 
Statutes  [Annotated  Statutes,  seoticn  9031],  the  sheriff  has  au- 
thority to  employ  a  guard  for  prisoners  when  actually  necessary 
and,  when  such  guard  is  necessary,  the  county  is  liable  for  his 
compensation  at  $2  per  day.    Gage  County  v.  Kyd^  38  Neb.,  164. 
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2.  Sheriffs  and  Constables:  Nbcessiit  fob  Guard:  Bvidkncb  Sufficient. 
Bvidence  In  this  case  held  to  support  trial  court's  finding  that  a 
guard  was  necessary. 
f 

Error  from  the  district  court  for  Dakota  county. 
Tried  below  before  Graves,  J.    Affirmed. 

Wm.  P.  Warner,  County  Attorney,  for  plaintiff  in  error. 

R.  E.  Evans,  contra. 

Hastings,  C. 

Defendant  in  error  presented  three  accounts  assigned 
to  him  by  the  sheriff  of  Dakota  county  for  services  as  a 
^ard  at  the  jail  while  prisoners  were  in  confinement. 
Each  of  the  three  accounts  were  rejected  by  the  county 
commissioners;  in  each  case  an  appeal  was  taken,  and  in 
the  district  court  the  three  accounts  were  consolidated  and 
were  tried  to  the  court.  The  answer  of  the  county  denied 
that  there  were  prisoners  in  confinement  in  the  jail  during 
all  of  the  time  for  which  payment  was  claimed;  denied 
that  there  was  any  necessity  for  the  employment  of  a 
special  guard  during  any  of  the  time,  and  denied  that  the 
sheriff  ever  employed  the  plaintiff  as  a  guard  on  behalf  of 
the  county,  and  alleges  that  if  he  had,  the  county  would 
not  hfi  bound,  as  the  sheriff  had  no  authority  to  employ  a 
guard.  The  trial  court  found  in  favor  of  the  plaintiff  and 
entered  judgment  against  the  county  for  |295.  From  this 
judgment  error  is  taken. 

It  is  claimed  that  the  court  erred  in  admitting  any  evi- 
dence over  the  county's  objection  that  no  cause  of  action 
was  stated  in  the  petition ;  that  the  findings  of  the  court 
are  not  supported  by  the  evidence  and  are  contrary  to  it 
and  contrary  to  law,  and  that  the  judgment  is  not  sup- 
ported by  sufficient  evidence.  The  only  questions,  there- 
fore, which  need  be  considered,  are  the  sufficiency  of  the 
petitions  to  state  a  cause  of  action,  and  the  sufficiency  of 
the  evidence  to  sustain  the  finding. 

The  petitions  sufficiently  set  forth  the  necessity  of  a 
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gaard  and  the  employment  of  the  plaintiff  and  the  assign- 
ment of  the  sheriff^s  claim  to  him.  They  are  objected  to  on 
the  ground  that  they  do  not  allege  any  authority  from  the 
county  commissioners.  But  in  the  case  of  Oage  County  v. 
Kyd^  38  Neb.,  164,  it  is  held  that  the  sheriff  has  control  of 
the  jail  and  that  when  extra'  guards  are  actually  necessary, 
section  5  of  chapter  28  of  the  Compiled  Statutes  of  Ne- 
braska [Annotated  Statutes,  section  9031],  provides  that 
the  county  shall  pay  f 2  a  day  for  them. 

The  petitions  seem  to  be  sufficient  and  the  only  issue 
arising  seems  to  be  as  to  the  necessity  of  such  a  guard. 
An  examination  of  the  bill  of  exceptions  shows  that  the 
finding  of  the  trial  court  is  not  entirely  unsupported  on 
this  point.  There  were  three  different  prisoners  in  the 
jail  during  the  time  covered  by  these  claims.  At  one  time 
during  this  interval  efforts  were  made  to  effect  an  escape. 
The  cage  with  metal  bars  inside  the  jail  walls  is  of  such 
a  character  that  to  prevent  the  cutting  of  the  bars  by  an 
enterprising  prisoner,  it  is  necessary  that  some  one  re- 
main within  hearing.  It  is  true  that  the  principal  func- 
tion of  this  guard  was  to  sleep  in  the  sheriff's  office  im- 
mediately adjoining  the  jail.  The  claimant  admits  that 
he  did  not  remain  awake  all  of  any  night. 

We  are  not  prepared  to  say,  however,  that  the  finding 
of  the  trial  court  is  not  supported  by  evidence,  and  it 
seems  clear  that  the  intent  of  the  statute  was  to  give  the 
sheriff  power  to  provide  for  an  emergency  and  make  him 
responsible  for  its  actual  occurrence  before  incurring  the 
expense  permitted  by  the  law. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

KiBKPATRiOK  and  LoBiNGnpt,  CC,  concur. 

Affibmbd. 
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Day  &  Frees  Lumber  Company,  appellant,  v.  Noblh  W. 

blxby  £t  al.,  appellees. 

Filed  Febbuast  4,  1908.    No.  12,M6. 
Commissioner's  opinion.    Department  No.  1. 

1.  Appoal  and  Error:     Findings:    Disputed  Questionb  or  Fact.    The 

findings  of  a  trial  court  upon  disputed  questions  of  fact  will  not  be 
disturbed  if  sustained  by  suiBcient  competent  erideaee. 

2.  Principal  and  Agent:   Authobitt  of  Aoent:   Liabujtt  of  Fbincxpak. 

In  the  absence  of  restrictions  upon  the  agent's  po>iv«ra  known  to 
those  who  deal  with  him»  his  acts  within  the  apparent  aoope  of  his 
authority  will  bind  the  principal. 

8.  Principal  and  Agent:  Authobitt  of  Agent:  liECHARzo'fl  I^bf. 
Waiveb  of  Right  to:  EvmsNCE  Sufficient.  Bvidence  ft^^in^n^yi, 
and  held  sufiicient  to  sustain  the  finding  that  the  agent  had  power 
to  waivB  the  right  to  a  mechanic's  lien. 


4.  Appeal  and  Error:     Tbial  by  Jubt,  Right  to:     Review  oh 

The  question  whether  a  party  is  entitled  to  a  Jury  trial  upon  an 
issue  presented  by  his  pleading  can  not  be  determined  upon  aweaL 
but  must  be  presented  by  petition  in  error. 

Appeal  from  the  district  court  for  Nuckolls  county. 
Tried  below  before  Letton,  J.    Affirmed. 

W.  F.  Buck,  for  appellant 

F.  H.  Stuhhs,  contra, 

Ejrkpatrigk,  C. 

This  is  a  suit  brought  in  the  district  court  for  Nuckolls 
county  by  the  Day  &  Frees  Lumber  Company  a^inst 
Noble  W.  Bixby  and  Wallace  Bruce  for  the  foreclosafe 
of  a  mechanic's  lien.  The  petition  is  in  the  usual  form 
and  discloses  that  Bixby  owned  certain  lots  in  the  town 
of  Hardy  in  Nuckolls  county;  that  Bruce  was  a  contrac- 
tor and  had  ap^reed  to  furnish  materials  and  erect  a  build- 
ing upon  the  lots.  Bruce  purchased  the  material  from 
appellant  and  failed  to  pay  therefor.  An  account  in 
writing  of  the  materials  furnished  to  Bruce,  the  contrac- 
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tor»  WM  prepaid  by  appellant  as  required  by  low  and 
filed  in  due  time.  There  ia  a  prayer  for  forecleaiute  of 
tbe  lien.  An  answer  waa  filed  by  Brace  admitting  all 
atke  allegations  of  the  petition.  The  answer  filed  by  Noble, 
the  owner,  admitted  his  ownership  of  the  lota,  the  mak- 
ing  of  the  contract  with  Bruce,  and  the  erection  ef  the 
bmldiDg  in  accordance  with  the  contract;  and,  in  addi- 
tiouy  pteaded  that  appellant's  lumber  yard,  situated  in 
tbe  town  of  Hardy,  was  under  the  general  management 
and  control  of  one  Charles  Hayes,  who  resided  at  Bavdff.; 
that  said  Hayes  had  full  authority  to  sell  lumber  aad 
building  miaterial,  for  cash  or  on  credit,  and  to  file  and 
waive  the  filing  of  mechanics'  liens;-  that  on  or  about 
August  21,  1900,  while  the  building  on  the  premises  was 
IB  course  of  construction,  the  said  Hayes,  agent  and  man- 
ager of  appellant,  informed  appellee  Bixby,  that  he  con- 
sidered Bruce,  the  contractor,  good  for  the  payment  v  of 
all  material  furnished  to  him  for  the  erection  of  the  build- 
ing, and  that  appellant  was  looking  to  the  said  Bruce 
alone,  and  to  no  one  else,  for  the  payment  of  th^  aocount 
of  materials  furnished,  and  that  appellant  would  not  hold 
appellee  Bixby,  for  the  payment  of  the  material  or  any 
part  thereof;  that  acting  upon  this  information  appellee 
ttieiw^fter  paid  Bruce  a  large  sum  of  money,  aggr^ating 
about  1375,  and  much  more  than  enough  to  satisfy  the 
Uen  claimed  by  appellant;  that  except  for  the  statement 
made  by  the  agent  and  manager  of  appellant  that  it  would 
look  to  the  contractor  alone  for  the  payment  of  the  ma- 
terial, appellee  would  have  retained  sufBcLent  money  in 
bis  hands  for  the  purpose  of  satisfying  the  amount 
claimed  as  a  lien  by  appellant.  To  this  answer  these  was 
filed  for  reply  a  general  denial. 

Trial  waa  had  which  resulted  in  a  finding  and  judg- 
ment against  appellant,  decreeing  that  the  mechanic's 
Uen  should  be  canceled  of  record.  The  cause  is  brought 
to  tbis  court  upon  appeal. 

There  is  a  sharp  conflict  in  the  evidence  regarding  the 
■tatement  claimed  to  have  been  made  by  Hi^resi  tbe  man* 


»    • 
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ager  for  appellant.  The  testimony  of  Bixby  upon  Hob 
question  is  as  follows:  After  stating  that  he  had  had  a 
conversation  with  Hayes  in  the  presence  of  Dr.  Baugnes 
in  Hardy,  he  was  asked  to  give  the  details  of  the  conver- 
sation.   He  said: 

*We  walked  across  the  street  from  the  postoffice, 
across  to  my  building  which  is  opposite  to  the  postoffice, 
and  we  commented  on  subjects  in  general  during  the  pass- 
age across  the  street.  We  walked  over  to  the  front  of  this 
new  building  ♦  ♦  ♦  and  I  stated  to  Mr.  Hayes  that  I 
wanted  to  know — now,  of  course,  I  can^t  give  you  the 
exact  language  of  this  conversation. 

Q.  Go  on  and  doit  as  near  as  you  can. 

A.  I  wanted  to  know  whether  they  were  looking  to  me 
or  whether  they  were  looking  to  Mr.  Bruce,  or  whetha* 
they  were  going  to  hold  me  for  the  material  going  into 
the  building  purchased  by  Mr.  Bruca  I  stated  to  him 
that  I  was  advancing  money  to  Mr.  Brui.  right  along,  had 
been  since  the  building  was  commenced,  all  that  was  due 
him  at  that  time,  and  I  wanted  nothing  against  the  build- 
ing when  it  was  completed.  ♦  ♦  ♦  Mr.  Hayes  stated  to 
me  that  he  considered  Mr.  Bruce  good  for  the  account 
He  stated  that  Bruce  had  a  running  account  with  them 
right  along,  and  they  considered  him  good.  They  did  not 
want  me  to  think  that  they  were  looking  to  me  for  the 
money,  or  expected  to  look  to  me.  The  matter  was  men- 
tioned to  me  at  that  time,  |75,  which  Mr.  Hayes  said  he 
would  like  to  get  to  pay  some  freight  with.  As  I  had  paid 
him  a  few  dollars  before  that,  an  order  for  |55,  I  stated 
that  fact  and  told  him  that  as  much  as  there  was  nothing 
due  Mr.  Bruce,  I  did  not  feel  like  paying  any  further 
orders.  I  think  the  matter  was  mentioned,  and  he  made 
some  remark  about  Mr.  Bruce  burning  the  brick  at 
Superior  and  selling  them,  and  supposed  he  had  money 
to  pay  them  if  they  needed  |55,  they  could  get  it  at 
Superior.  If  I  remember  correctly,  he  stated  the  acconnt, 
—well,  he  said  it  was  charged  to  Mr.  Bruce.  I  do  not 
remembar  whether  he  said  the  account  was  carried  at 
their  yard  or  not;  I  am  not  sure  as  to  that. 
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Q,  Who  did  Mr.  Hayes  say  to  you  that  they  looked  to 
for  their  money? 

A.  He  said  they  looked  to  Mr.  Bruce, — and  further,  be- 
fore I  forget  it — Mr.  Hayes  asked  me  to  say  nothing  to 
Mr.  Bruce  about  him  asking  me  for  that  |75. 

Dr.  Baugues,  being  called  as  a  witness,  testified  to  the 
conversation  between  Bixby  and  Hayes  substantially  in 
the  same  language.  Hayes,  called  for  appellant,  denied 
positively  ever  having  had  the  conversation,  or  of  making 
tke  statement;  and  it  was  further  claimed  on  behalf  of 
appellant  that  Hayes  had  no  authority  to  waive  the  filing 
of  mechanics'  liens. 

The  testimony  shows  that  Bixby  paid  to  Bruce  after 
this  conversation  something  like  |400,  paying  him  in  full 
for  all  that  was  due  upon  the  contract.  It  is  also  shown 
that  Hayes  had  charge  of  the  lumber  yard  at  Hardy  be- 
longing to  appellant;  that  Day  was  president  of  the  cor* 
poration,  and  resided  at  Superior  and  came  to  Hardy  once 
or  twice  a  week,  and  had  the  general  supervision  of  the 
business.  The  trial  court  was  justified  in  finding  and  no 
doubt  did  find  that  Hayes  had  general  charge  and  control 
of  the  lumber  yard  of  appellant  situated  at  Hardy;  and 
that  he  made  the  statement  to  Bixby,  as  already  stated; 
and  that  Bixby,  relying  upon  these  statements,  paid  to 
Bruce  the  money  in  full  for  all  that  was  due  him. 

It  is  contended  on  the  part  of  appellant  that  Hayes  as 
manager  had  no  authority  to  waive  the  mechanic's  lien 
in  question. 

.  We  are  of  opinion  that  this  contention  can  not  be 
sustained.  The  undisputed  testimony  discloses  that  Hayes 
was  advertised  in  the  county  papers  as  the  manager  of 
appellant's  lumber  yard  at  Hardy.  It  is  further  dis- 
closed that  he  sold  lumber  for  cash  and  on  credit,  as  he 
saw  fit;  except  that  Day,  the  president  of  the  company, 
testified  that  he  did  not  usually  sell  lumber  on  credit  er- 
ceeding  the  sum  of  |200  without  consulting  him;  and 
Hayes  testified  that  he  usually  consulted  Day  before  mak- 
ing sales  om  credit  exceeding  $100.    He  also  testified  that 
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he  prepared  mechanics'  liens  and  sent  them  to  Daj  at 
Superior  to  file  as  he  saw  fit,  but  also,  that  where  bt 
thought  the  parties  good,  he  did  not  in  all  cases  make  out 
mechanics'  liens  for  filing.  There  is  no  testimony  showing 
or  tending  to  show  that  Bixby  knew  of  any  restrictioas 
upon  the  authority  of  Hayes  in  the  management  of  ap- 
pellant's business.  Appellant  is  a  corporation-  and  of 
course,  can  only  act  through  its  officers  and  agents 
There  can  be  no  doubt  that  appellee  had  a  right,  under 
the  circumstances,  to  assume  that  Hayes,  the  manager, 
had  full  control  of  appellant's  business  at  Hardy.  Broum 
V.  Eno,  48  Neb.,  538.  Upon  this  point  the  case  at  bar  seems 
to  be  in  all  material  respects  like  that  of  Whitelake  Lrnn- 
her  Co.  t?.  Stone,  19  Neb.,  402,  which  appellant  concedes 
to  be  based  upon  sound  principles.  In  lAngonner  v.  Amb- 
ler,  44  Neb.,  316,  it  is  said:  "To  create  an  estoppel  w 
paw,  the  party  in  whose  favor  the  estoppel  operates  must 
have  altered  his  position  in  reliance  upon  the  words  or 
conduct  of  the  party  estopped." 

In  the  case  at  bar,  Bixby  seems  to  have  put  the  question 
directly  to  Hayes  for  the  purpose  of  determining  whether 
the  company  was  selling  the  material  on  the  credit  of  the 
contractor  or  was  relying  upon  its  right  to  a  mechanic's 
lien.  Hayes  must  have  known  the  purpose  of  the  inquiry, 
and  that  Bixby  would  rely  upon  his  answer,  and  act  ac- 
cordin^y.  After  his  statement  that  they  regarded  the 
contractor  good,  that  he  had  an  account  with  them  for  a 
good  while,  and  repeatedly  paid  his  bills,  and  that  they 
did  not  want  Bixby  to  think  that  they  were  looking  to  him 
for  the  payment  of  the  material  furnished,  it  would  be 
inequitable  to  allow  appellant  to  change  its  position  and 
insist  upon  its  lien. 

It  is  finally  contended  by  appellant  that  under  the 
issues  presented  by  the  answer,  it  was  entitled  to  a  jury 
trial.  This  contention  can  not  be  sustained.  The  record 
does  not  disclose  that  appellant  demanded  a  jury  trial; 
and  even  if  request  had  been  duly  made  and  refused  liy 
the  trial  court,  the  correctness  of  the  rulini;  could  not  \% 
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ptgpOMted  in  this  court  upon  appeal.  The  finding  and 
judgment  of  the  trial  court  seem  to  be  in  accordance  with 
law,  and  it  is  recommended  that  the  same  be  affirmed. 

Hastings  and  Lobingier,  CO.,  concur. 

Affibhbd. 


Thb  Fidelity   Mutual  Fiee   Insurance   Company   v» 

James  P.  Lowe  bt  al. 

Filed  Febbuabt  4,  1903.    No.  12,298. 
CommiBsioner's  opinion.    Department  No.  1. 

1.  Insurance:    Application:    Principal  and  Agent:    Bntbt  of  False 

Answebs  by  Agent:  Liabilitt  of  Principal.  An  agent  for  am 
insurance  company,  authorized  to  solicit  insurance,  and  receive,  fill 
out  and  transmit  applications  for  insurance,  binds  the  company 
which  he  represents  in  all  knowledge  received  by  him  in  the 
filling  out  of  the  application ;  and  where  an  applicant  in  good  faith 
states  the  answers  truthfully,  and  the  agent  with  knowledge  of  the 
facts,  enters  false  answers,  and  the  policy  Is  issued  thereon,  the 
wrong  of  the  agent  will  be  imputed  to  his  principal,  and  the 
company  will  be  estopped  by  the  statements  of  its  agent. 

2.  imsaranee:    MSmbebship  Dubino   Negotiations:     Acts   or  AoniT: 

LiABxzJTT  ov  Pbifoipal.  The  holder  of  a  certificate  of  insuranoe 
in  a  mutual  insurance  company  under  the  act  of  1891,  while  in 
legal  theory  he  is  a  member  of  the  company,  does  not  become  such 
until  the  roHcy  it  issued;  but  during  the  negotiations  for  insur- 
ance, the  agent  of  a  mutual  company  stands  upon  the  same  baois 
as  the  agent  of  a  stock  company,  and  his  acts  are  equally  binding 
upon  his  principal. 

3.  Insurance:  Application:   Pbincipal  and  Aqcnt:   Policy:   Effect  on 

Pkiob  Acts  or  Agent.  Persons  dealing  with  an  agent  of  an 
Insurance  company  are  not  bound  by  latent  restrictions  upon  his 
powers;  nor  can  restrictions  stated  in  the  policy  subeequeBtly 
Isaued  relate  back  to  the  acts  of  the  agent  in  and  about  the 
preparation  of  the  application  for  insurance. 

4.  Tiial:  Juby,  Function  of:   Witnesses:   Verdict:   EvroENCE:   Appeal 

AND  Bbbob.  The  Jury  are  the  sole  judges  of  the  credibility  of 
witnesses,  and  their  verdict  upon  disputed  questions  of  fact.  If 
sustained  by  sufficient  competent  testimony,  is  conclusive. 

5.  Tamartaieb:  Attobnkts'  Fees:    Objection  Fibst  in  Apfklla^  Ooubt. 

in  aa  i^tion  a^nat  an  Insurance  company,  under  eectlon^  43  wi 
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46,  article  1»  chapter  43,  Compiled  Statutes,  1899  [Annotated 
'  Statutes,  sections  6474,  6476],  the  court  upon  application  and 
after  a  bearing,  adjudged  that  $100  was  a  reasonable  attorney's 
fee,  and  taxed  the  some  against  defendant,  who  thereupon  filed 
objections,  which  were  overruled.  Held,  That  an  objection  urged 
for  the  first  time  on  error  in  this  court,  that  there  was  no  proof 
that  the  fees  taxed  were  reasonable,  can  not  be  considered. 

6.  Appeal  and  Error:    Evidence:    Rulings  on  Admission.     Rulings  of 

the   trial   court  in   the  admission   and    exclusion   of   testimony 
examined,  and  held,  not  error. 

7.  Appeal  and  Error:   Inbtbuctions:   Rulings  in  Giving  and  Refusiini. 

Rulings  of  the  trial  court  in  the  giving  and  refusal  of  instruc- 
tions examined,  and  held,  not  erroneous. 

Error  from  the  district  court  for  Jeflferson  county. 
Tried  below  before  Letton,  J.    Affirmed. 

Baldrijc  &  DeBord,  for  plaintiflf  in  error, 
W.  H.  Barnes  and  John  Heasty,  contra. 

KiRKPATRICK,  O. 

The  judgment  presented  for  review  in  this  proceeding 
was  obtained  in  the  district  court  for  Jeflferson  county 
by  James  P.  Lowe  and  Thomas  V.  Lowe,  a  partnership, 
against  the  Fidelity  Mutual  Fire  Insurance  Company 
upon  a  policy  of  fire  insurance  issued  September  17,  1899. 
By  the  terms  of  the  policy  the  risk  was  made  to  cover 
property  as  follows:  f  1,000  upon  a  frame  building  and 
additions  thereto,  and  ?2,000  upon  a  stock  of  agricultural 
implements  and  other  merchandise.  The  property  was 
totally  destroyed  September  27,  1899.  Plaintiffs  allege 
the  fact  of  insurance  in  defendant  company,  their  com- 
pliance with  the  terms  of  the  policy,  the  loss  of  the  prop- 
erty by  Are,  and  pray  judgment  accordingly,  attaching  a 
copy  of  the  policy  to  the  petition.  In  answer,  defendant 
company  plentlod  that  plaintiflfs  had  falsely  represetited 
in  their  application  the  title  to  the  property,  the  incum- 
brances thereon,  and  had  falsely  represented  the  value  of 
the  property  insured.    For  reply  plaintiffs  stated  that  at 
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the  time  of  the  application,  they  had  truthfully  stated  all 
facts  inquired  about  to  said  company  through  its  agent, 
one  J.  M.  King,  that  the  application  was  written  out  by 
King,  who  had  full  knowledge  of  the  facts;  that  the  ap- 
plication was  signed  by  plaintiffs  and  delivered  to  King 
in  the  belief  that  King  had  full  authority  to  write  and 
take  said  application,  and  that  if  any  false  statements 
were  contained  therein,  they  were  made  by  the  defend- 
ant's agent ;  and  that  the  defendant  company  was  estopped 
to  deny  the  validity  of  the  policy  by  reason  of  any  such 
false  statements. 

The  defendant  company  prosecutes  error,  alleging  that 
the  court  erred  in  the  instructions  given,  and  in  the  re- 
fusal of  others,  in  overruling  the  motion  for  a  new  trial, 
and  in  taxing  attorneys'  fees  of  $100  to  defendant  com- 
pany, under  section  45,  article  1,  chapter  43,  Compiled 
Statutes,  1899  [Annotated  Statutes,  section  6476]. 

The  testimony  shows  that  at  the  time  the  application 
was  written,  the  record  title  to  the  real  estate  was  in 
Ja^es  P.  Lowe,  and  that  there  was  an  incumbrance  of 
fSOO  on  the  same.  In  the  application  the  question  rela- 
tive to  incumbrance  on  the  real  estate  was  not  answered, 
and  in  the  answer  to  the  question  of  ownership  it,  was 
answered  that  the  lots  were  owned  by  James  P.  Lowe  & 
Son.  The  plaintiffs  testified  that  the  answers  had  been 
truthfully  made,  while  the  agent  testified  that  they 
were  made  as  written.  The  question  was  purely  one  of 
credibility,  to  decide  which  was  peculiarly  the  province 
of  the  jury,  and  the  jury  having  found  for  plaintiffs,  and 
the  finding  being  supported  by  sufficient  testimony,  it  will 
be  considered  final ;  and  in  the  further  consideration  of  this 
case,  we  will  assume  that  plaintiffs  gave  the  answers  cor- 
rectly, and  that  they  were  inserted  as  written  by  the  agent 
with  knowledge  of  the  actual  facts.  This  presents  for 
consideration  the  question  whether  the  defendant  com- 
pany may  defeat  the  policy  because  certain  representa- 
tions with  reference  to  title  and  incumbrance  were  falsely 
written  in  the  application  upon  which  it  issued  the  policy, 
16 
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notwithstanding  such  answers  were  written  by  one  of  its 
soliciting  agents,  to  whom  the  actual  facts  were  truth- 
fully stated  by  the  applicant 

The  theory  of  defendant  company  at  the  trial  waA  and  is 
here  that  the  agent  had  no  authority  to  Wdive  thfe  require- 
ment that  the  application  should  truthfully  state  tUe  facts 
as  to  title  and  incumbrance,  that  the  defendant  comjMLny 
being  a  mutual  insurance  company  under  thfe  laws  of  fliis 
state,  had  no  power  to  waive  such  requirement,  and  tiiat 
the  plaintiffs,  being  members  thereof,  must  be  held  con- 
clusively to  know  that  no  waiver  of  any  by-law  of  the 
company  could  be  made  by  an  agent  thereof;  that  the  by- 
laws were  written  in  full  upon  the  policy  which  they  re- 
ceived, and  that  they,  therefore,  had  actual  as  well  as 
constructive  notice  of  the  limitations  of  the  agent's  pdwers; 
that  they  can  not  now  recover  because  of  a  misrepre*tota- 
tion  in  their  application  material  to  the  insuran<*e  risk. 

The  court  instructed  the  jury  that  if  the  facts  with 
reference  to  title  and  incumbrances  ^fere  correctly  re- 
vealed by  plaintiffs  to  agent  King,  and  that  the  irtate- 
ments  in  the  application  were  written  by  King  after  this 
communication  was  made  to  him,  the  policy  would  not  be 
void.  At  the  request  of  defendant  company,  the  court 
also  instructed  the  jury  that  if  they  found  that  the  plain- 
tiffs had  falsely  represented  the  facts  with  reference  to 
the  title  and  incumbrance  in  the  application,  and  that  de- 
fendant relied  thereon,  they  should  find  for  defendant; 
the  court,  however,  modifying  the  instruction  by  Stating 
that  it  should  be  considered  in  connection  ts^ith  the  one 
heretofore  referred  to.  To  the  first  an  exception  was 
taken  by  defendant,  as  well  as  to  the  second  as  modified. 

We  think  the  instructions  were  correct.  Upon  what 
principle  of  law  or  justice  can  defendant  cotnpany  cvDid 
the  policy  because  of  a  false  answer  in  the  application 
made,  not  by  the  insured,  but  by  its  own  agent?  ReaeiT- 
ing  for  consideration  later  on  the  contention  of  defendant 
that  there  is  a  distinction  between  mutual  companies  or- 
ganized under  the  laws  of  1891,  and  stock  eompani^  or 
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foreign  Insurance  companies,  and  assuming  for  the  preslent 
that  no  6uch  distinction  in  fact  exists,  we  think  reason 
and  authority  unite  in  saying  that  .defendant  company  is 
estopped  to  deiiy  the  validity  of  the  policy  because  of  the 
false  statenieht  entered  knowingly  by  its  own  agent  ih  the 
application.  So  far  as  the  facts  in  this  case  go,  the  {Plain- 
tiffs had  a  right  to  asdhme  that  the  insurance  company 
issued  to  them  a  policy  intended  by  it  to  be  valid,  and 
issued  with  full  knowledge  as  to  the  title  and  incumbrance. 
This  is  upon  the  theory  that  the  knowledge  of  the  agent  is 
the  knowledge  of  the  principal.  An  exception  to  this 
elementary  rule  can  not  be  sanctioned  without  the  clear- 
est reason  thi?refor.  It  is  a  matter  of  universal  knowl- 
edge that  insurance  companies,  as  their  business  is  now 
transacted,  deal  with  the  public  almost,  if  not  exclusively, 
through  agents.  The  labors  of  such  agents  are  performed 
under  the  direction  of,  and  for  compensation  paid  by  the 
company.  The  usual  rules  of  the  law  of  agency  must 
apply.  Third  persons  dealing  with  an  agent  are  entitled 
to  rely  upon  his  acts  done  within  the  apparent  scope  of 
his  authority.  The  principal  can  not  plead  a  latent  re- 
striction upon  his  agent's  authority,  which  the  person 
dealing  with  him  did  not  know,  and  had  no  reasonable 
incentive  or  opportunity  to  discover.  Nor  is  the  person 
dealing  in  good  faith  with  such  agent  bound  to  assume 
that  he  is  dishonest.  On  the  contrary  he  may  take  it  for 
granted  that  the  agent  will  do  his  duty  towards  his  prin- 
cipal, and  the  principal  is  thereby  induced  by  self-interest 
to  employ  honest  persons  to  represent  him  in  his  dealings 
with  the  public. 

In  this  case  the  agent  King  was  authorized  to  solicit  in- 
surance and  fill  out  applications.  In  writing  down  the 
answers  made  by  the  applicant,  he  wds  acting  under  au- 
fliority  from  his  principal,  and  the  applicant  was  not 
bound  to  see  that  he  had  written  them  correctly,  he  him- 
adf  having  made  truthful  answers.  By  giving  a  truthful 
answer  to  the  agent,  the  applicant  has  discharged  his  duty 
to  the  company,  and  if  the  agent  writes  in  a  false  amnitrery 
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his  wrong  will  be  imputed  to  the  company,  and  it  will  be 
estopped  to  defend  against  liability  because  of  the  wrong 
of  its  own  servant. 

While  there  are  some  authorities  holding  to  a  contrary 
doctrine,  the  weight  of  authority  supports  the  conclusion 
announced.  In  /Etna  Insurance  Co.  v.  Simmons,  49  Neb., 
811,  it  is  said  to  be  the  burden  of  the  company  to  plead 
and  prove  that  the  answers  were  made  as  written.  To 
the  same  effect  is  Kettenbach  v.  Omaha  Life  Association, 
49  Neb.,  842. 

In  Stone  v.  The  HoAvkeye  Insurance  Co.,  68  la.,  737,  740, 
occurs  this  language:  "The  agent,  in  whatever  he  did 
about  the  preparation  of  the  application,  acted  for  his 
principal,  the  insurance  company.  He  was  empowered 
by  it  to  prepare  such  applications  for  persons  desiring  in- 
surance, and  to  fon\^ard  the  same  to  it.  He  wrote  the  ap- 
plication in  question  in  the  performance  of  the  duties  of 
his  agency;  and,  if  the  company  was  deceived  or  misled 
by  the  statement  in  the  application  that  the  building  was 
insured,  this  was  in  consequence  of  the  negligent  or 
wrongful  manner  in  which  he  performed  the  duties  of  his 
employment,  and  it  is  consistent  with  justice,  as  well  as 
the  settled  principles  of  the  law,  that  the  consequence  of 
his  wrong  should  be  visited  upon  his  principal  rather  than 
upon  plaintiff,  who  was  guilty  of  no  bad  faith  in  the 
transaction."  Citing  Malleable  Iron  Works  v.  PhfPnit 
Insurance  Co.,  25  Conn.,  465.  The  reasoning  in  the  St4}ne 
Case  is  sound  and  we  think  it  applicable  here. 

In  Pickle  v.  The  Phenix  Insurance  Co.,  119  Ind.,  292,  it 
is  said :  "Where  an  agent,  authorized  by  his  company  to 
take  applications  for  insurance,  writes  false  ttns^^ers  to 
questions  contained  in  the  application,  without  the  knowl- 
edge and  contrary  to  the  directions  of  the  appli(!{int,  wbo 
makes  true  answers  to  such  questions,  the  company  is 
estopped  by  the  answers  thus  written  by  its  agent.'*  Ib 
the  case  last  cited  it  was  squarely  held  that  the  agent  in 
taking  the  application  and  in  writing  down  the  answen 
was  acting  for  his  company,  and  his  wrong  must  b«  iffl- 


Vol.  4]  JANUARY  TERM,  1903.  165 

Fidelity  Mntnal  Fire  Ins.  Co.  t.  Lowt. 

puted  to  his  principal.  Home  Fire  Insurance  Co.  v.  Chir- 
ney,  56  Neb.,  306 ;  Home  Fire  Insurance  Co.  v.  Fallon^  45 
Neb.,  554;  Hartford  Fire  Insurance  Co.  v.  Landfare,  63 
Neb.,  559,  88  N.  W.  Rep.,  779;  The  Phenix  Insurance  Co. 
V.  Allen,  109  Ind.,  273;  Rogers  v.  The  Phenix  Insurance 
Co.,  121  Ind.,  570;  Kav^al  v.  Minnesota  Farmers^  Mutual 
Fire  Insurance  Ass'n,  31  Minn.,  17 ;  Lamb  v.  The  Council 
Bluffs  Insurance  Co.,  70  la.,  238 ;  Crescent  Insurance  Co. 
V.  Camp,  71  Tex.,  503 ;  Breckenridge  v.  The  American  Cen- 
tral Insurance  Co.,  87  Mo.,  62;  Dunbar  v.  The  Phenix  In- 
surance Co.,  72  Wis.,  492;  The  JEtna  Live  Stock  Fire  & 
Tornado  Insurance  Co.  v.  Olmstead,  21  Mich.,  at  page  252. 
In  the  last  case  cited,  the  late  Judge  CJooley  said :  "It  can 
not  be  tolerated  that  one  party  shall  draft  the  contract  for 
the  other,  and  receive  the  consideration,  and  then  repudi- 
ate his  obligation  on  the  ground  that  he  had  induced  the 
other  party  to  sign  an  untrue  representation  which  was, 
by  the  very  terms  of  the  contract,  to  render  it  void.    ♦  ♦  ♦ 

"When  an  agent,  who  at  the  time  and  place  is  the  sole 
representative  of  the  principal,  assumes  to  know  what  in- 
formation the  principal  requires,  and  after  being,  furnished 
with  all  the  facts,  drafts  a  paper  which  he  declares  satis- 
factory, induces  the  other  party  to  sign  it,  receives  and 
retains  the  premium  moneys,  and  then  delivers  a  contract 
which  the  other  party  is  led  to  believe,  and  has  a  right  to 
believe,  gives  him  the  indemnity  for  which  he  paid  his 
money,  we  do  not  think  the  insurer  can  be  heard  in  repudi- 
ation of  the  indemnity,  on  the  ground  of  his  agent^s  un- 
skillfulness,  carelessness,  or  fraud."  To  the  conclusions 
thus  cogently  stated  by  Judge  Cooley,  we  give  our  assent 
It  is  the  doctrine  that  has  obtained  long  in  this  jurisdic- 
tion, and  is  sanctioned  by  many  cases  which  might  be 
added  to  those  already  cited. 

It  remains  to  be  determined  whether  the  contention 
of  defendant  company,  that  there  is  a  recognized  dis- 
tinction between  mutual  companies  organized  under 
the  provisiowi  of  chapter  33,  Laws  of  1891,  sections  51 
et  seq.,  chapter  43,  Compiled  Statutes,  1899  [Annotated 
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Statutes,  section  6506  et  seg,]^  ai^d  stock  cQpipameB  cap  be 
sustained;  the  conteAtion  being  that  b^^u849  of  such  dip- 
tinction,  the  agents  of  tlie  former  class  of  coippanies  do 
not  sta^ci  upon  the  same  basia  ag  a^e^ts  of  the  latter.     11^ 
is  said  that  stock  complies  d^  with  eitr^gers,  fq^id 
mutual  companies  deal  with  their  own  meipberfs,  wjio  are 
cl^arged  with  knowledge  of  the  law  applicable  to  such 
companies,  and  have  actual  notice  thereof  through  the 
policy  issued  to  the  member.    Bom^  courts,  it  is  true,  haTe 
sought  to  rule  strictly  with  reference  to  the  authority  of 
the  agents  of  mutual  companies,  constiruipg  such  author- 
ity in  the  light  of  the  by-laws  and  charters  of  mutual  com- 
panies.   Hale  V.  Mechanic^  Mutual  Fire  Instfrance  Co.,  6 
Gray  [Mass.],  169,  66  Am.  Dec,,  410;  McCoy  v.  Ronia§i 
Catholic  Mutual  Insurance  Co.^  152  Maas.,  272,  25  N.  E. 
Rep.,  289.    It  is  not  true,  however,  that  this  rule  has  been 
adopted  by  many  courts  and  it  is  apparent  that  the  ten- 
dency has  been  to  hold  that  the  agent  of  a  mutual  company 
is  strictly  and  exclusively  the  agent  of  the  compai^y  ip 
all  matters  relating  to  the  procurement  of  the  policy,  and 
the  preparation  of  the  application.    The  insured  does  not 
become  a  member  in  the  mutual  company  until  the  policy 
ha^  been  issued  to  him.    Therefore,  prior  to  that  time,  he 
stands  in  the  same  relation  to  the  mutual  company  as  he 
would    to  a  stock  con^pany,  the  distinction  between  them 
being  one  which  the  average  man  is  not  often  qualified  ty) 
recognize.    It  is  true,  that  he  must  respect  any  restriction 
upon  the  agent's  authority  coming  to  his  knowledge,  or 
wbich  he  may  be  held  to  know ;  but  until  the  policy  issae4« 
the  soliciting  agent  of  a  mutual  company  is  wholly  the 
agent  of  the  company,  and  the  rights  of  the  applicant  are 
to  be  governed  by  the  same  rules  which  obtain  in  the  case 
of  stock  companies.    We  believe  the  rule  is  well  stated  ii> 
EUenhergcr  v.   Protective  Mutual   Fire  Insurance   Cq., 
89  Pa.  St.,  464:   ^^In  a  mutual  insurance  company  mem- 
bership dates  from  the  consummation  of  a  contract  and 
UQt  before.    During  negotiations  for  ii^sufance,  a  mutual 
company  occupies  no  other  or  better  position  than  one 
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effgBffix^  qB  tt^e  stQck  plai^,  and  can  not  profit  by  the 
fraud  of  its  fi^enjb;  for  the  membership  arises  from,  but 
doe9  not  pff^fddfiy  the  contract.  As  to  all  preliminary 
negotiatlp^li;  th/e  agent  acta  only  on  behalf  of  the  com- 
pany.?' OpjWKlliibH^  Imufonce  Co.  v.  Cooper,  50  Pa.  St, 
SSL 

In  Kausal  v.  Mim^sota  Farmers^  Mutual  Fire  Insuraru^e 
As9^n,  si^prih  fpiea^ipg  i^pon  the  contention  that  the  dis- 
tinction sa^  tp  exist  between  sjtock  companies  and  mutual 
companiei^  resi^lts  in  a  difference  in  the  relative  duties  of 
api^icant  ai^d  company,  it  is  said :  ^'But  in  applying  and 
contracting  for  insurance,  the  applicant  and  the  company 
are  ^  much  two  distinct  persons  as  in  the  case  of  a  stock 
company,  ai^cj  we  see  PQ  reaBon  for  holding  the  agent  who 
takes  t^e  applica|:ion  any  ]ef»  the  agent  of  the  insurer  in 
the  opj^  case  tl^^p  in  the  other." 

We  coijqlude,  th^refjpre,  that  the  agent  in  the  case  at 
bar,  ^'ap  the  agemt  of  the  company,  that  knowledge  on  his 
part  was  kijowledge  of  the  company,  and  the  conclusion 
follows  th^  the  ex^ution  of  the  policy  with  full  knowl- 
edge s4  tiiQ  exisliag  fact^  which  by  the  conditions  of  the 
poli<?y  rei^diered  it  void,  i^  a  waiver  of  those  conditions. 
Otherw:ise  the  coipij)any  would  be  permitted  to  enjoy  the 
beniQ^jts  pf  a  contract  indefinitely,  upon  which  it  never 
intejDi}^  to  pay  a  loss,  because  invalid  when  issued. 
lAv^jfQQ^  and  London  o/nd  Olohe  Insurance  Go.  v.  Ende,  65 
Tex.,  118. 

It  c?in  not  be  contended  that  plaintiffs  were  bound  to 
make  a  revelation  tp  defendant  company  as  to  the  title 
and  incumbrance  subsequent  to  the  receipt  of  their  policy, 
which  contained  stipulatioi^s  as  to  the  manner  in  which 
waip^rs  coul/d  alone  be  valid  and  binding  on  the  company. 
As  already  ij^n^xked,  they  were  entitled  to  assume  that 
the  f^fff^  had  done  l^is  duty,  and  had  written  the  answers 
ais  nEm4^  by  tib.em  and  that  anything  he  had  done  with  ref- 
ereufi^  to  the  application  was  within  the  scope  of  his  au- 
thosi^.  But,  at  all  events,  they  could  not  be  bound  by  a 
peBtvictiQff  ti|K>Di  th,e  agent's  anthoriit^,  notice  of  which 
came  to  them  through  the  policy  subsequently  issued. 
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In  Crouse  v.  The  Hartford  Fire  Insurance  Oo.,  79  Mich., 
249,  it  is  held :  "A  restriction  in  an  insurance  policy  upon 
an  agent's  authority  can  not  be  construed  to  refer  to  his 
acts  or  knowledge  prior*  to  .the  delivery  of  the  policy." 

The  acts  of  the  agent  within  the  apparent  scope  of  his 
authority  at  the  time  he  acts  will  bind  the  comimny.  The 
Niagara  Insurance  Co,  v.  Lee,  73  Tex.,  641. 

In  Eilenberger  v.  Protective  Mutual  Fire  Insurance  Co., 
supra,  it  is  said:  "A  company  contracting  by  its  agent 
will  not  always  escape  the  consequences  of  the  fraud  or 
mistake  of  its  agent,  by  inserting  a  stipulation  in  the 
policy  that  such  agent  shall  be  deemed  the  agent  of  the 
insured,  who,  at  the  time  of  applying  for  the  policy,  was 
ignorant  of  the  insurer's  intention  so  to  stipulate." 

Nothing  herein  is  intended  to  qualify  or  modify  the  doc- 
trine established  in  this  court  that  where  a  policy  provides 
that  no  waiver  of  any  of  its  conditions  will  be  valid  until 
"the  same  be  indorsed  in  writing  on  the  policy  and  signed 
by  the  president  or  secretary  at  the  home  office  only,"  as 
provided  in  the  jwlicy  under  consideration,'  it  will  not 
be  permitted  to  a  party  to  show  waiver  by  other  or  differ- 
ent modes.  Oerman  Insurance  Co.  v.  Heiduk  d  Skibowshi, 
30  Neb.,  288.  It  can  not  be  said,  however,  that  a  false 
answer  inserted  in  the  application  by  the  agent  of  the 
company  contrary  to  the  directions  of  the  applicant  is  a 
violation  by  the  applicant  of  the  stipulation  in  the  policy 
just  referred  to.  Hartford  Fire  Insurance  Co,  v.  Ijondr 
fare,  supra,  and  cases  cited.  The  plaintiffs  having  told 
the  company  the  truth  with  reference  to  facts  inquired 
about,  thoy  were  absolved  after  receipt  of  the  policy  from 
any  obligation  to  discover  whether  it  had  been  issued  in 
violation  of  the  terms  therein  contained.  It  might  be 
further  remarked  that  the  ordinary  stipulation  in  a  policy 
against  liability  in  case  of  failure  of  title  is  to  guard 
against  the  moral  hazard,  the  theory  being  that  the  in- 
sured, not  owning  the  property,  but  the  loss,  if  it  occurs, 
payablp  to  In'm,  would  be  tempted  to  commit  a  fraud  upon 
the  company.    The  same  is  true  of  incumbrances.    In  this 
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case  it  appears  that  the  record  title  was  in  James  P.  Lowe, 
while  the  insurance  ran  in  the  name  of  James  P.  Lowe  & 
Son.  Under  this  state  of  facts,  it  would  scarcely  seem 
that  the  interest  of  the  insured  and  that  of  the  owner  of 
the  record  title  were  very  widely  divergent. 

We  can  not  agree  to  the  contention  that  the  proof  fails 
to  sustain  the  finding  that  the  value  of  the  property  was 
not  materially  misrepresented.  Values  are  largely  mat- 
ters of  opinion.  The  testimony  as  to  the  value  of  the 
property  destroyed  is  amply  sufficient  to  sustain  the 
verdict. 

The  lower  court  allowed  flOO  attorneys'  fees  to  plain- 
tiffs under  the  provisions  of  section  45,  chapter  43,  Com- 
piled Statutes  [Annotated  Statutes,  section  6476]. 
It  is  contended  on  the  authority  of  German  Insurance 
Co.  V.  Eddy^  37  Neb.,  461,  462,  that  such  allowance  can 
only  be  made  upon  proof  as  to  what  constitutes  a  reason- 
able fee  in  the  case,  and  that  in  the  case  at  bar  there 
is  a  failure  of  proof  in  this  regard.  From  the  record 
it  appears  that  judgment  was  rendered  for  plaintiffs 
in  the  sum  of  $3,192.50,  "as  by  said  verdict  so  found, 
and  their  costs  herein  expended,  taxed  at  $59.15."  An 
application  by  plaintiffs  was  made  for  the  allowance 
of  attorneys'  fees,  and  the  record  recites,  "the  said  judg- 
ment herein  above  mentioned  is  hereby  set  aside,  to  which 
defendant  excepts,  and  a  hearing  had  on  said  application 
for  the  allowance  of  attorneys'  fees;  on  consideration 
whereof  the  court  finds  that  $100  is  a  reasonable  allow- 
ance," etc.  Defendant  company  filed  objection  to  this 
action  of  the  court,  stating  that  the  court  was  without 
jurisdiction  in  that  the  rendition  of  the  judgment  was  a 
violation  of  constitutional  right,  as  an  attempt  to  take 
the  property  of  defendant  without  due  process  of  law.  We 
think  that  under  the  record  it  is  too  late  for  defendant 
company  to  urge  that  the  allowance  of  the  fee  was  made 
without  proof  as  to  its  reasonableness.  It  appears  that 
a  hearing  was  had,  and  that  defendant  was  present  thereat 
Error  in  the  action  taken  by  the  trial  court  does  not  affirm- 
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atively  appear,  an^  it  does  not  appear  that  defejxis^^  a^ 
that  time  called  tq  the  attention  of  the  coii^t  it$  pbjectipi^ 
now  presented. 

Was  there  error  in  the  admission  anji  exclusion  of  evi- 
dence? Briefs  of  counsel  for  both  partiea  arp  pie^gire  in 
their  discussion  qf  these  assignment^.  It  is  contended 
that  the  court  erred  in  the  admissiop  of  the  policy  sued 
on  because  not  identified  and  no  proper  foundation  laid. 
We  do  not  think  thie  was  error.  The  ans\fer  admitted 
the  execution  and  (Jelivery  of  the  policy. 

Error  is  claimed  in  the  admission  of  testimony  s»  to 
the  conyergations  had  between  tl^e  insured  and  the  cqjpir 
pany's  agent,  King,  when  the  application  was  writt^en, 
calculated  to  show  thg,]t  the  applicant  stated  the  facts  wi|ib 
reference  to  title  a4d  incumbrance.  This  was  clearly  a4- 
missibl^  under  the  issues  as  joined,  and  was  not  a  vipla- 
.  tion  of  the  rule  inhibiting  the  variatipn  or  qualificatio)i 
of  written  contracts  by  parol.  The  written  application 
wa§  impeached  by  the  reply  of  plaiijtiffs. 

Error  is  claimed  in  the  exclusion  of  certain  testimony 
offered  to  show  that  some  of  the  personal  property  was 
held  by  plaintiffs  on  commission.  The  evidence,  we  think^ 
shows  with  sufflpient  certainty  that  tlje  goods  destroyed 
which  belonged  tp  plaintiffs  exceeded  the  amount  of  the 
insijrance  thereon,  and  the  exclusion  of  this  testimony  cai^- 
not  be  said  to  be  prejudicial. 

Errors  claimed  with  reference  to  instructipns  given  and 
refused  have  already  been  sufficiently  considered,  axu} 
need  not  be  further  mentioned. 

We  have  carefully  examined  the  record  in  this  case,  and 
are  convinccMl  that  the  proceedings  had  at  the  tri^l  in  the 
lower  court  t;r(»  free  from  error  prejudicial  to  the  rights 
of  defendant  company.  Hence  it  is  recommended  that  the 
judgmPQt  be  affirmed. 

Hashnos,  C,  concurs. 

Apfirmbd. 
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William  H.  Milbs  bt  al.  v.  David  Coultjsb  BALLAJraNB 

ET  AL. 

Filed  Febbuabt  i,  1903.    No.  12,320. 

Ck>mmi88ioner's  opinion.    Department  Nq.  2. 

1.  Continuance:     Discretion  of  Ck>UBT:     Tbial.    An  application  for  a 

continuance  is  addressed  to  the  sound  discretion  qt  the  trial 
court,  and  unless  it  appears  that  there  has  been  an  abuse  of  such 
discretion,  its  ruling  will  not  be  disturbed. 

2.  Continuance:    Discretion  or  Court:    Trial.    Where,  by  the  rules  of 

the  trial  court, 'it  is  provided  that  applications  for  continuances  • 
must  be  filed  on  or  before  the  firs^  day  of  the  term,  and  where  it 
appears  that  such  application  is  not  filed  until  the  cause  is  called 
for  trial,  and  in  the  application  itself  it  is  not  shown  that  the 
applicant  has  used  reasonable  diligence  to  procure  counsel,  and 
obtain  the  testimony  of  witnesses  whose  eyidence  he  alleges  is 
necessary  to  enable  him  to  proceed  to  trial,  it  is  no  abuse  of  dis* 
cretlon  to  overrule  the  application. 

v>.  Judgment:  Res  Judicata:  Parties  and  Subject-Matter  Identical. 
Where  the  claim  or  demand  involved  in  a  suit  is  identical  with 
the  claim  or  demand  in  a  former  action,  and  the  parties  to 
both  suits  are  practically  the  same,  the  judgment  in  the  fprmfsr 
action  constituie?  an  absolute  bar  to  the  prosecution  of  the  latter. 

4.  Ejectment:  Judgment,  Conclusiveness  of:  Two  Trials.  With  the 
exception  that  parties  are  entitled  to  two  trials  in  ejectment  suits, 
the  judgments  In  such  actions  are  as  conclusive  as  in  any  other. 
Bryant  v.  Estahrook,  16  Neb.,  217. 

S  Jiidgment:  Res  Judicata:  Instruction  Proper:  Bjectment.  Held^ 
That  an  instruction  by  which  the  jury  were  told  that  the  judgpaent 
In  a  former  suit,  which  was  introduced  in  evidence,  was  binding 
upon  the  plaintiffs,  and  was  a  bar  to  their  prosecution  of  this  suit, 
was  properly  given. 

6.  J'udgment:   Res  Jxtdicata:   Collateral  Attack  :   Evidence  Imfbaoh- 

ing:  Bjectment.  The  court  having  jurisdiction  of  the  parties  and 
the  subject-matter  in  a  former  action,  the  judgment  therein  is 
conclusive  and  is  not  subject  to  collateral  attack  when  introduced 
in  another  proceeding  involving  the  same  matters  between  the 
same  parties,  and  evidence  offered  for  the  purpose  of  impeaching 
its  Yalidijty  was  properly  excluded. 

7.  ^Jfctment:  Rent:   Verdict  Not  Bxcessive.  Evidence  examined,  a&d 

helf]>  thajt  the  amount  of  the  verdict  for  rents  and  profits  of  thp 
real  estate  in  question  was  not  excessive. 
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Erbor  from  the  district  court  for  Frontier  coonty. 
Tried  below  before  Norris,  J.    Affirmed. 

S.  A.  Searle^  for  plaintiffs  in  error. 

W.  8.  Morion,  contra. 

Barnes,  0. 

David  Coulter  Ballantine  and  Ena  Ballantine,  defend- 
ants in  error  herein,  commenced  this  action  in  the  district 
court  of  Frontier  county  against  William  H.  Miles  and 
Nellie  E.  Miles,  to  recover  possession  of  certain  real  estate 
situated  in  that  county.  To  that  end  they  filed  their 
amended  petition  in  said  court  on  the  18th  day  of  Novem- 
ber, 1899.  The  first  cause  of  action  set  forth  in  said  peti- 
tion was  stated  in  the  usual  form  of  an  action  in  eject- 
ment ;  the  second  cause  of  action  was  for  the  recovery  of 
the  rents  and  profits  of  the  said  lands,  amounting  as  al- 
leged to  the  sum  of  flOO;  the  third  cause  of  action  set 
forth  matters  in  the  nature  of  commission  of  waste  on 
the  premises,  and  among  other  things  an  injunction  was 
prayed  for  restraining  the  defendants  from  cutting  and 
destroying  the  timber  growing  on  the  land,  and  from  de- 
stroying the  fences  which  inclosed  it.  On  the  8th  day  of 
December,  1899,  the  defendants  filed  their  answer,  which 
was  in  the  nature  of  a  general  denial ;  and  it  was  further 
alleged  in  the  third  paragraph  thereof  that  prior  to  the 
month  of  February,  1880,  one  Dempsey  B.  Palmer 
was  the  owner  in  fee  of  the  premises  described  in  the 
plaintiffs'  petition;  that  during  the  month  of  Feb- 
ruary, 1880,  he  departed  this  life  seized  of  said  premises, 
and  left  as  his  heir  at  law  and  lineal  descendant 
the  defendant  William  H.  Miles,  who,  upon  the  death 
of  said  'Dempsey  B.  Palmer,  took  possession  of  said 
land  and  has  ever  since  said  time  and  up  to  the 
14th  day  of  April,  1899,  been  in  open,  notorious,  ex- 
clusive and  adverse  possession  of  said  real  estate,  and  has 
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during  said  time  continuonslj  made  lasting  and  valuable 
improvements  thereon  which  still  exist.  To  this  answer 
plaintiffs  filed  a  reply,  in  which  they  admitted  that 
Dempsey  B.  Palmer  was,  during  his  lifetime,  the  owner 
of  the  real  estate  described  in  their  petition,  and  that  he 
died  seized  of  said  premises;  and  alleged  that^if,  on  his 
death,  he  left  surviving  him  as  his  heir  at  law  and  lineal 
descendant,  William  H.  Miles,  which  fact  the  plaintiffs 
denied,  that  the  said  defendants  William.  H.  Miles  and 
Nellie  E.  Miles  are  estopped  from  setting  up  or  relying 
ujwn  such  fact  to  establish  their  claim  to  the  right  of  pos- 
session or  the  title  to  said  real  estate ;  because — 

First  On  the  death  of  the  said  Dempsey  B.  Palmer  his 
estate  was  duly  administered  in  the  county  court  of  Fron- 
tier county;  that  upon  the  administration  of  said  estate  it 
was,  on  the  22d  day  of  June,  1880,  found,  determined  and 
decreed  by  said  court  that  one  Anna  E.  Ballantine,  the 
mother  of  the  plaintiffs,  was  the  sole  and  only  heir  of  said 
Dempsey  B.  Palmer  deceased,  and  that  she  was  entitled 
to  the  real  estate  described  in  their  petition,  all  of  which 
proceedings  of  the  said  court  were  had  with  full  notice  to 
and  knowledge  of  the  defendants,  and  were  by  the  said  de- 
fendants assented  to  and  ratified;  that  said  judgment  and 
decree  is  still  in  full  force  and  effect,  unreversed  and 
wholly  unmodified,  and  the  matters  and  things  thereby 
determined  are  res  judicata. 

Second.  In  an  action  pending  in  the  district  court  of 
Frontier  county,  Nebraska,  wherein  defendant  William 
H.  Miles  was  plaintiff,  and  George  W.  Ballantine,  ad- 
ministrator of  the  estate  of  Anna  McCleary,  deceased,  Ena 
Ballantine  and  Coulter  Ballantine,  minor  heirs  of  Anna 
McCleary,  deceased,  to  wit,  these  plaintiffs,  were  defend- 
ants; which  suit  was  brought  by  said  William  H.  Miles 
to  recover  the  title  to  the  real  estate  described  in  the  peti- 
tion of  the  plaintiffs  herein,  and  in  which  the  defendants, 
to  wit,  the  plaintiffs  herein,  in  said  action  by  way  of  cross- 
petition,  sued  to  recover  the  said  premises,  and  also  for 
the  recovery  of  the  rents  and  profits  of  said  premises 
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Error  from  the  district  court  for  Frontier  county. 
Tried  below  before  Norris,  J.    Affirmed. 

8.  A.  Searle,  for  plaintiflfs  in  error. 

W.  fif.  Morion,  contra. 

Barnes^  0. 

David  Coulter  Ballantine  and  Ena  Ballantlne,  defend- 
ants in  error  herein,  commenced  this  action  in  the  district 
court  of  Frontier  county  against  William  H.  Miles  and 
Nellie  E.  Miles,  to  recover  possession  of  certain  real  estate 
situated  in  that  county.  To  that  end  they  filed  their 
amended  petition  in  said  court  on  the  18th  day  of  Novem- 
ber, 1899.  The  first  cause  of  action  set  forth  in  said  peti- 
tion was  stated  in  the  usual  form  of  an  action  in  eject- 
ment ;  the  second  cause  of  action  was  for  the  recovery  of 
the  rents  and  profits  of  the  said  lands,  amounting  as  al- 
leged to  the  sum  of  flOO;  the  third  cause  of  action  set 
forth  matters  in  the  nature  of  commission  of  waste  on 
the  premises,  and  among  other  things  an  injunction  was 
prayed  for  restraining  the  defendants  from  cutting  and 
destroying  the  timber  growing  on  the  land,  and  from  de- 
stroying the  fences  which  inclosed  it.  On  the  8th  day  of 
December,  1899,  the  defendants  filed  their  answer,  which 
was  in  the  nature  of  a  general  denial ;  and  it  was  further 
alleged  in  the  third  paragraph  thereof  that  prior  to  the 
month  of  February,  1880,  one  Dempsey  B.  Palmer 
was  the  owner  in  fee  of  the  premises  described  in  the 
plaintiffs'  petition;  that  during  the  month  of  Feb- 
ruary, 1880,  he  departed  this  life  seized  of  said  premises, 
and  left  as  his  heir  at  law  and  lineal  descendant 
the  defendant  William  H.  Miles,  who,  upon  the  death 
of  said  'Dempsey  B.  Palmer,  took  possession  of  said 
land  and  has  ever  since  said  time  and  up  to  the 
14th  day  of  April,  1899,  been  in  open,  notorious,  ex- 
clusive and  adverse  i>08session  of  said  real  estate,  and  haa 
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during  said  time  continuously  made  lasting  and  valuable 
improvements  thereon  which  still  exist.  To  this  answef 
plaintiffs  filed  a  reply,  in  which  they  admitted  that 
Dempsey  B.  Palmer  was,  during  his  lifetime,  the  owner 
of  the  real  estate  described  in  their  petition,  and  that  he 
died  seized  of  said  premises;  and  alleged  that^if,  on  his 
death,  he  left  surviving  him  as  his  heir  at  law  and  lineal 
descendant,  William  H.  Miles,  which  fact  the  plaintiffs 
denied,  that  the  said  defendants  William.  H.  Miles  and 
Nellie  E.  Miles  are  estopped  from  setting  up  or  relying 
upon  such  fact  to  establish  their  claim  to  the  right  of  pos- 
session or  the  title  to  said  real  estate;  because — 

First  On  the  death  of  the  said  Dempsey  B.  Palmer  his 
estate  was  duly  administered  in  the  county  court  of  Fron- 
tier county;  that  upon  the  administration  of  said  estate  it 
was,  on  the  22d  day  of  June,  1880,  found,  determined  and 
decreed  by  said  court  that  one  Anna  E.  Ballantine,  the 
mother  of  the  plaintiffs,  was  the  sole  and  only  heir  of  said 
Dempsey  B.  Palmer  deceased,  and  that  she  was  entitled 
to  the  real  estate  described  in  their  petition,  all  of  which 
proceedings  of  the  said  court  were  had  with  full  notice  to 
and  knowledge  of  the  defendants,  and  were  by  the  said  de- 
fendants assented  to  and  ratified ;  that  said  judgment  and 
decree  is  still  in  full  force  and  effect,  unreversed  and 
wholly  unmodified,  and  the  matters  and  things  thereby 
determined  are  res  judicata^ 

Second.  In  an  action  pending  in  the  district  court  of 
Frontier  county,  Nebraska,  wherein  defendant  William 
H.  Miles  was  plaintiff,  and  George  W.  Ballantine,  ad- 
ministrator of  the  estate  of  Anna  McCleary,  deceased,  Ena 
Ballantine  and  Coulter  Ballantine,  minor  heirs  of  Anna 
McCleary,  deceased,  to  wit,  these  plaintiffs,  were  defend- 
ants; which  suit  was  brought  by  said  William  H.  Miles 
to  recover  the  title  to  the  real  estate  described  in  the  peti- 
tion of  the  plaintiffs  herein,  and  in  which  the  defendants, 
to  wit,  the  plaintiffs  herein,  in  said  action  by  way  of  cross- 
petition,  sued  to  recover  the  said  premises,  and  also  for 
the  recovery  of  the  rents  and  profits  of  said  premises 
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diiHh^  ihe  tittie  ksid  William  H.  Miles  was  iti  possession 
thei-feof,  «n  the  28th  day  of  September,  1886,  it  was  duly 
adjudged  and  decreed  by  said  court  that  defendants  in 
teid  action,  the  plaintiflFs  herein,  were  entitled  to  the  pos- 
sedi^on  of  said  real  estate,  and  that  they  recover  of  the 
plaliitiflf  therein  the  real  estate  described  in  the  petition  of 
the  plaihtiflFs  in  this  case;  and  further  that  the  defendaiits 
in  said  action  recover  of  the  said  Williatn  H.  Miles,  plain- 
tiff therein,  the  sum  of  $300,  the  rent  and  use  of  daid 
premises  from  the  tiiiie  he  commenced  to  occupy  the  same 
to  the  time  of  the  rendition  of  the  decree;  and  that  said 
judgment  and  decree  is  still  in  full  force  and  effect,  unre- 
velrsed  and  wholly  unmodified,  and  the  matters  and  things 
therein  determined  are  res  judicata. 

T^itd.  That  if  the  defendants  have  been  in  possession 
bt  the  real  estate  described  in  plaintiffs'  petition  dtiring 
dll  of  the  time  alleged  in  the  answer  of  the  defendants, 
which  plaintiffs  deny,  yet  plaintiffs'  action  is  not  barred  by 
the  statute  of  limitations,  for  the  reason  that  at  the  time 
the  cause  of  action  accrued  to  them  David  Coulter  Ballan- 
tinfe  was  a  minor,  and  continued  to  be  a  minor  until  the 
21st  day  of  August,  1897,  on  which  date  he  attained  his 
majority  by  becoming  twenty-one  years  of  age,  and  the 
plaintiff,  Ena  Ballantine,  was  a  minor  and  continued  to 
be  a  minor  until  the  24th  day  of  February,  1899,  at  which 
time  she  attained  her  majority  by  becoming  eighteen  years 
of  age. 

Fourth.  Plaintiffs  denied  each  and  every  allegation 
contained  in  the  answer  not  specifically  admitted. 

Upon  these  issues  the  cause  was  tried  to  a  jury  and  a 
verdict  was  rendered  in  favor  of  the  plaintiffs,  (defend- 
ants in  error) ,  and  from  that  judgment  the  case  is  brought 
to  this  court  for  review. 

Plaintiffs  in  error  contend  that  the  court  erred  in  over- 
ruling their  application  for  a  continuance.  It  appears 
thdt  the  amended  petition  herein  was  filed  in  November, 
1899,  that  the  answer  was  filed  in  December  following,  and 
the  reply  was  filed  on  December  23d,  so  that  the  issnes 
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tWfe  Inade  ii{)  and  tlie  cause  was  rea^y  for  trial  Ifi  De- 
dSmbisr,  189^.  The  ftrst  trial  was  had  at  the  ftillo^ing 
April  t^rih  of  ittiid  cdiirt  did  resulted  in  a  ter&ict  and 
judgment  for  thfe  plaintiffs,  which  was  set  a^dfe  and  a 
secotid  tridl  granted  on  the  application  of  thfe  defendants. 
At  the  October  term  of  the  court  for  the  yekr  IJJtiO,  aiid  on 
the  first  da;^  thfereof,  the  cduse  was  assigned  for  tridl.  On 
thfe  fdllowihg  day  the  plaintiffs  in  error  made  ah  ripiHica- 
tidn  for  a  cohtinuance  based  dn  certain  affldavitfe.  It  was 
alleged  in  the  affidavit  of  William  H.  Miles  tli^tt  one 
Tanner  was  his  counsel  in  the  case  and  t\'as  in  sole  charge 
df  it  until  August  18, 1900,  at  which  time,  owing  to  difrer- 
ences  arising  between  them  he  discharged  the  said  ^taiiner 
frbm  further  femployment  in  the  case,  and  on  accbillit  of 
Illness  he  had  hot  been  able  to  procure  other  couhsel  until 
tllfe  first  day  of  the  term,  at  which  time  he  employed  one 
6.  A.  Searle  to  act  in  that  capacity  for  him ;  that  he  was 
informed  by  said  Searle  that  it  was  impossible  for  hlin,  the 
teid  Searle,  for  want  of  time,  to  properly  examine  the 
questions  involved  in  the  case,  and  prepare  for  trial  at 
that  term,  fie  further  alleged  that  it  was  necoasrfry  for 
him  to  hate  certain  persons  whom  he  named  as  witnesses, 
and  whom  he  alleged,  if  present,  would  testify  th£tt  hfe  had 
Vfeeii  in  opeh,  notorious,  adverse  and  exclusive  poi^session 
of  the  premises  for  more  than  ten  years  next  before  the 
^otamencemfent  of  the  action ;  that  they  were  absent  from 
the  county ;  that  one  df  said  witnesses  \<^as  in  the  state  of 
Illinois,  and  as  to  the  other  two  their  whoioaboute  ^ere 
tiliknown;  that  the  same  facts  could  not  be  shown  by  the 
testimony  of  any  Other  witnesses.  This  affidavit  was  sup- 
plemented by  tiie  affidavit  of  S.  A.  feearle,  who  alleged 
thai  icfr  want  of  time  it  was  impossible  for  him  to  properly 
prepare  the  case  for  trial  at  that  te*m  of  court.  On  mo- 
tibn  of  the  plaintiffs  this  application  arid  the  affidavits  ac- 
C6ihp8lnying  it,  wet*e  striclen  from  the  files,  and  the  mo- 
tioli  for  a  continilanco  dcTii^^d.  It  appears  further  from 
i9ie  itecord  that  ore  Gm]  vaw  was  also  one  of  plaintiffs'  at- 
WHi6j^  Bhd  ft  does  not  appear  that  he  had  bfeen  dis- 
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charged  or  was  in  any  way  incapacitated  from  serving  as 
counsel  in  the  case;  an  examination  of  the  affidavits  dis-' 
closes  that  no  diligence  whatever  was  exercised  by  the 
plaintiffs  to  procure  other  counsel,  although  they  had  dis- 
charged Tanner  as  they  allege,  about  two  months  before 
the  case  was  set  for  trial.  No  diligence  was  shown  on 
their  part  in  attempting  to  obtain  the  testimony  of  absent 
witnesses ;  no  reason  was  shown  why  their  depositions  had 
not  been  taken,  and  as  to  the  two  witnesses  whose  where- 
abouts were  unknown,  there  was  no  showing  that  their  tes- 
timony could  be  procured  at  a  future  tima  Again  it  ap- 
pears that  by  the  rules  of  practice  in  force  in  the  trial 
court,  one  who  desires  a  continuance  of  his  case  must  file 
his  application  on  or  before  the  first  day  of  the  term.  It 
does  not  appear  that  the  rule  is  an  unreasonable  one. 
The  question  of  refusing  or  allowing  a  continuance  is  left 
largely  to  the  discretion  of  the  trial  judge.  In  this  case 
a  careful  examination  of  the  application  and  affidavits 
convinces  us  that  there  was  no  abuse  of  discretion  in 
striking  the  application  from  the  files  and  refusing  the 
continuance  of  this  case.  Therefore  the  action  of  the  trial 
judge  in  that  behalf  is  affirmed.  Stratton  v.  Tiole,  45  Neb., 
472,  63  N.  W.  Rep.,  875 ;  Storz  v.  Finklestein,  48  Neb.,  at 
page  31,  66  N.  W.  Rep.,  1020 ;  Burris  v.  Court,  48  Neb.,  at 
page  181,  66  N.  W.  Rep.,  1131. 

After  the  motion  for  a  continuance  was  overruled  a  jury 
was  empaneled  and  the  trial  proceeded.  An  examination 
of  the  record  and  bill  of  exceptions  discloses  that  there 
was  practically  no  limit  imposed  upon  the  parties  as  to 
the  introduction  of  evidence.  All  of  the  testimony  offered, 
or  nearly  all  of  it  on  both  sides,  was  received.  It  appears 
that  one  Dempsey  B.  Palmer,  in  the  year  1880,  died  seized 
of  the  premises  in  question;  that  he  left  surviving  him 
Anna  Ballantine,  a  daughter,  who  was  the  mother  of 
David  Coulter  Ballantine  and  Ena  Ballantine,  the  defend- 
ants in  error  herein;  that  in  due  time  the  estate  of  the 
said  Dempsey  B.  Palmer  was  administered;  that  such 
proceedings  were  had  in  the  county  court  of  Frontitf 
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county;  that  the  said  Anna  Ballantine  was  adjudged  to 
be  the  sole  heir  at  law  and  lineal  descendant  of  the  said 
Dempsey  B.  Palmer,  and  as  such  she  inherited  the  real 
estate  in  question  herein.  Due  notice  of  this  proceeding 
appears  to  have  been  given,  and  it  further  appears  that 
the  plaintiffs  in  error  at  that  time  resided  in  the  said 
county,  and  had  full  knowledge  thereof;  that  the  first 
time  William  H.  Miles  ever  claimed  to  be  the  son  and 
lineal  descendant  of  Dempsey  B.  Palmer  was  in  his  an- 
swer in  this  case.  It  further  appears  that  after  the  death 
of  Ballantine,  the  husband  of  Anna  Ballantine,  she  was 
maaried  to  one  McCleary,  and  she  is  spoken  of  in  the 
proceedings  herein  as  Mrs.  Anna  McCleary.  It  further 
aiq)ears  that  on  the  15th  day  of  February,  1886,  the  plain- 
tiff in  error,  William  H.  Miles,  commenced  an  action  in 
the  district  .court  of  Frontier  county  against  George 
Ballantine  as  administrator  of  the  estate  of  Anna 
McCleary,  deceased,  Ena  Ballantine  and  Coulter  Bal- 
lantine, minor  heirs  of  said  Anna  McCleary,  de- 
ceased, defendants;  the  said  Coulter  Ballantine  and 
Ena  Ballantine  being  the  plaintiffs  in  this  action,  to  re- 
cover the  title  and  possession  of  the  premises  in  question 
herein,  and  quiet  the  title  thereof  in  himself.  The  defend- 
anrts  in  that  action  (the  plaintiffs  in  this  one),  filed 
tiieir  answer  to  the  petition  and  denied  the  allegations 
contained  therein,  and  by  way  of  a  cross-petition  alleged 
that  Anna  E.  McCleary  died  seized  in  fee  simple  of  the 
title  to  the  real  estate  described  in  their  answer  and  cross- 
petition;  that  she  left  surviving  her  as  her  sole  heirs  at 
law,  Ena  and  Coulter  Ballantine,  both  of  whom  are 
minors;  and  that  George  Ballantine  was  duly  appointed 
administrator  of  the  estate  of  the  said  Anna  E.  McCleary, 
deceased,  and  that  he  was  legally  acting  as  such; •that 
William  H.  Miles,  the  plaintiff,  is  unlawfully  in  possession 
of  the  real  estate  described  in  the  i)etition,  and  of  which 
Anna  E.  McCleary  died  seized;  that  defendants  are  in- 
formed and  believe  that  said  William  H.  Miles  got  pos- 
session of  said  real  estate  by  some  pretended  contract 
16 
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which,  if  ever  made,  was  void  and  of  no  effect,  and  is  of 
no  bindinji:  force  ap:ainst  Oeorjre  Ballantine,  as  adminis- 
trator of  the  said  estate  of  these  minor  heirs,  all  of  whom 
are  made  defendants  in  this  action ;  that  plaintiflf  has  been 
in  possession  of  the  real  estate  heretofore  described  for 
the  period  of  more  than  two  years  la'st  past,  reaping  the 
benefits  therefrom,  and  tliat  the  rental  value  thereof  dur- 
ing said  period  is  $250  per  annum. 

To  this  answer  ililes  filed  a  reply  denying  each  and 
every  allegation  contained  in  the  cross-petition. 

It  further  appears  that  this  case  came  on  for  trial  on 
the  28th  day  of  September,  1886,  and  resulted  in  the  fal- 
lowing judgment : 

"This  cause  came  on  to  be  heard  upon  the  petition, 
answer,  reply  and  the  evidence;  Washington  L.  McCleary 
was  sworn  and  examined  upon  the  part  of  the  plniutiff. 
Thercnipon  on  this  day  the  plaintiff  dismissed  his  action; 
plaintiff  having  dismissed  his  petition  this  cause  came  on 
to  be  heard  upon  the  cross-i>etition  of  the  defendants,  the 
reply  and  the  evidence  and  was  submitted  to  the  court, 
on  consideration  whereof  the  court  finds  that  there  is  due 
from  the  plaintiflf  to  the  defendants  upon  their  cross-bill 
and  counter-claim  the  sum  of  f300.  The  court  further 
finds  that  the  plaintiff,  William  H.  Miles,  is  wrongfully  in 
possession  of  the  real  estate  set  out  in  the  i)etition  and 
answer  in  this  action,  to  wit:  the  northeast  quarter  of  the 
northeast  quarter  of  section  12,  and  the  southeast  quarter 
of  the  southeast  quarter  of  secticm  1,  township  7  north, 
range  28  west,  and  lot  1  in  section  7,  and  lot  7  in  section  6, 
in  township  7  north,  range  27  west,  in  Frontier  county, 
Nebraska,  and  that  the  defendants  are  entitled  to  the 
immediate  possession  of  the  same.  It  is  therefore  con- 
sidered by  the  court  that  defeiK'aut*'^  recover  of  the  plain- 
tiff the  sum  of  $300,  the  rent  and  use  of  the  said  premises 
from  the  time  the  plaintiff  coiimK^nced  to  occupv  the  same 
up  to  the  present  time;  and  it  is  further  considered,  or- 
dered and  decreed  by  the  court  that  defendants  recover 
from  the  plaintiff  the  real  property  described  in  the  peti- 
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tion  and  answer  aforesaid,  and  that  a  writ  issue  to  the 
sheriff  of  this  county  requiring  him  to  put  the  defendants 
in  possession  of  said  premises/^ 

The  pleadings  and  judgment  in  said  cause  were  read  in 
evidence  and  testimony  was  introduced  on  the  part  of  the 
plaintiffs  in  error  tending  to  show  that  Miles  had  been 
in  possession  of  the  premises  ever  since  about  the  year 
1884,  when  he  alleged  he  purchased  them  from  Anna  B. 
McCleary,  and  took  possession  thereof  under  such  agree- 
ment of  purchase.  On  the  other  hand  evidence  was  in- 
troduced by  defendants  in  error  which  tended  to  show 
that  Miles  recognized  their  title  and  right  to  the  premises; 
that  he  accepted  a  lease  of  the  land  made  by  Coulter  Bal- 
lantine  for  the  year  1898;  that  the  hay  on  the  land  had 
been  cut  another  year  by  a  party  who  shipped  it  to 
Coulter  Ballantine  at  Denver.  There  was  a  conflict  of 
evidence  on  the  question  of  adverse  possession.  The 
plaintiff  in  error,  William  H.  Miles,  also  testified  that  he 
waB  a  son  of  Dempsey  B.  Palmer,  but  admitted  that 
Anna  Ballantine,  afterguards  Anna  McCleary,  was  his 
sister,  and  a  daughter  of  Dempsey  B.  Palmer;  he  also 
testified  that  he  purchased  the  premises  in  question  from 
his  sister,  Anna  McCleary.  After  hearing  all  the  evidence, 
the  court  on  his  own  motion,  instructed  the  jury  as  follows : 

"This  is  an  action  of  ejectment  in  which  the  title  and 
possession  of  the  real  estate  described  in  the  petition  is  at 
issue. 

"Plaintiffs  claim  to  be  the  owners  in  fee  simple  of  the 
land  and  to  be  entitled  to  the  immediate  possession  of  the 
same,  and  also  claim  that  the  defendants  are  indebted  to 
them  for  the  use  and  occupation  of  the  said  real  estate 
from  the  first  day  of  January,  1899.  There  has  been  no 
dispute  in  the  testimony  that  the  plaintiffs  are  the  heirs 
of  the  daughter  of  Dempsey  B.  Palmer,  who  received  a 
patent  for  this  land  from  the  United  States  government 
and  who  died  intestate,  never  having  sold  or  disposed  of 
the  land  in  question.  The  defendant,  William  H.  Miles, 
claims  title  by  virtue  of  what  is  known  in  law  as  adverse 
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possession^  also  claims  to  be  a  son  of  said  Palmer  and  a 
brother  of  the  mother  of  plain tifTs  in  this  action.  There  has^ 
however,  been  introduced  in  evidence  the  record  and  plead- 
injfs  in  a  case  commenced  by  William  H.  Miles  against  the 
plaintiffs  in  this  suit  and  the  administrator  of  their  said 
nwythvr's  estate;  the  judpnent  in  that  case,  by  which  the 
defendant  herein  is  conclusively  bound,  decreed  that  the 
plaintiff  Williaui  H.  ililes,  had  no  title,  right  or  interest 
to  the  said  land,  and  the  defendant  William  H.  Miles,  if 
he  has  any  inten  t  in  the  real  estate  in  dispute  must  have 
acquired  the  same  since  the  rendition  of  the  judgment  in 
the  case  referred  to,  to  wit:  September  28,  1886.  This 
therefore  disposes  of  any  claim  that  defendant  Williaai 
H.  Miles,  may  have  had  to  said  real  estate,  or  to  the  title 
of  the  same  bv  reason  of  his  alleged  claim  of  being  an 
heir  of  the  said  Dempsey  B.  Palmer.  In  order  to  obtain 
title  by  adverse  possession,  one  of  the  elements  necessary  is 
that  such  possession  must  have  existed  for  ten  years  prior 
to  the  bringing  of  the  suit,  inasmuch  as  the  plaintififs 
herein  upon  the  28th  day  of  September,  1886,  were  both 
minors  tlie  statute  could  not  and  did  not  commence  to  run 
against  them  and  in  favor  of  the  defendant  William  H. 
Miles  until  they  had  arrived  at  their  majority,  and  the 
(evidence  is  uTidi  stmt  ted  that  ten  years  had  not  elap^e<l 
since  the  ol(l(\st  bf  plaintiffs  became  of  age  until  the  com- 
men<-c^ment  of  this  suit.  Therefore  the  defendant,  William 
H.  Miles,  could  not  have  obtained  title  by  adverse  posses- 
sion, and  it  follows  that  as  far  as  the  title  and  possession 
of  this  land  is  concerned  your  verdict  must  be  in  favor  of 
the  plaintiffs. 

'*This  leaves  but  one  question  for  your  consideration,  to 
wit :  What  was  the  reasonable  rental  value  of  the  premises 
in  dispute  from  the  first  day  of  January,  1899,  the  time 
from  which  the  plaintiffs  claim  and  defendants  admit  that 
the  defendants  lave  been  in  possession  of  said  real  estate?" 

This  inr.rrnction  was  excepted  to  by  the  plaintiffs  m 
erroT*,  and  thoy  now  claim  that  the  court  erred  in  giving  it 
We  might  as  well  dispose  of  that  question  at  this  time 
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fcecanse  if  the  instritctioii  was  properly  giyen  it  will  be 
annecessary  to  <X)neider  the  other  aBsignments  of  error 
ccmtained  in  the  plmintiffs'  petition. 

It  appears  from  the  record  that  the  identical  question 
in  dispute  in  this  case,  to  wit,  the  ownership  and  right  of 
possession  of  the  land  in  controversy,  was  in  issue  in  the 
case  of  William  H.  Miles  against  the  defendants  in  error 
and  the  administrator  of  their  mother's  estate,  and  was 
disposed  of  by  the  judgment  of  September  28, 1886.  It  is 
true  that  Nellie  E.  Miles,  one  of  the  plaintiffs  herein,  was 
not  a  i)arty  to  that  action ;  but  it  appears  that  she  claims 
no  interest  in  the  premises  except  such  as  she  may  possibly 
acquire  by  reason  of  the  fact  that  she  is  the  wife  of  Will- 
iam H.  Miles,  so  that  the  parties  in  the  two  suits  are 
practically  the  same. 

It  also  appears  that  some  time  after  the  rendition  of 
the  decree  in  the  former  suit  the  plaintiff  filed  a  petition 
for  a  new  trial,  which  was  denied  by  the  court;  that  no 
appeal  was  ever  taken  from  the  original  judgment,  or  from 
the  order  of  the  court  denying  the  petition  for  a  new  trial. 
So  that  the  judgment  of  September  28,  1886,  is  In  full 
force,  unreversed  and  unmodified.  Such  being  the  situa- 
tion the  plaintiffs  in  error  are  bound  by  that  judgment  and 
<!an  not  attack  it  collaterally  in  this  action.  Qwyer  v. 
Parker  d  Son,  24  Neb.,  643 ;  Slater  v.  Skirving,  51 .  Nek., 
WS;  Maryott  d  McEurron  v.  Gardner,  50  Neb.,  320; 
Affrea  v.  Duggan,  57  Neb.,  at  page  753 ;  State  v.  Bnffaio 
County,  6  Neb.,  at  page  461. 

It  is  not  claimed  that  the  parties  and  the  issues  in  the 
two  actions  are  not  practically  the  same,  but  it  is  con- 
tended that  because  the  judgment  was  rendered  on  the 
cross-petition  of  the  defendants,  which  was  in  effect  a  peti- 
tion in  ejectment,  it  is  not  a  bar  to  the  prosecution  of  this 
action.  Whatever  may  be  the  rule  in  other  jurisdictions, 
the  holdings  of  this  court  are  that  judgments  in  eject- 
ment suits  are  as  conclusive  between  the  parties  as  in  any 
other  actions.  Bryant  v.  Estahrook,  16  Neb.,  217 ;  Chase 
«.  Miles,  48  Neb.,  686;  Gregory  v.  Kenyon,  34  Neb.,  640. 
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In  the  case  last  cited  the  facts  are  quite  similar  to  those 
in  the  case  at  bar.  That  was  a  case  wherein  the  decree 
relied  upon  as  an  adjudication  was  rendered  in  favor  of 
the  defendant  upon  his  cross-petition  and  in  the  subse- 
quent proceedings  involving  the  title  to  the  same  property, 
it  is  held  that  such  decree  was  a  complete  bar  to  the  action. 

We  therefore  hold  that  the  plaintiffs  in  error  are  bound 
by  the  former  judgment,  and  that  the  instruction  com- 
plained of  was  properly  given. 

It  is  claimed  that  the  court  erred  in  refusing  to  allow 
the  plaintiffs  herein  to  testify  that  the  reason  their  bill 
in  the  former  action  was  dismissed  after  the  trial  was 
entered  upon,  and  why  they  should  not  be  bound  by  the 
judgment,  was  that  William  H.  Miles  was  absent  from 
the  state  at  the  time  of  the  trial.  This  testimony  was 
properly  excluded.  The  record  of  a  judgment  regular  on 
its  face  in  a  case  in  which  the  court  rendering  it  had  juris- 
diction imports  absolute  verity  until  modified  or  reversed 
in  a  direit  proceeding,  and  cannot  be  attacked  collaterally. 
Such  record  may  be  made  up  in  an  action  of  ejectment  upon 
the  first  trial,  unless  the  losing  party  phall,  during  the 
term,  apply  to  have  the  verdict  set  aside  and  for  a  new 
trial.  After  the  adjournment  of  the  term  the  judgment  on 
the  first  trial  in  an  action  in  the  nature  of  ejectment 
is  final.  Bryant  v.  Estabrook,  supra;  Chase  v.  MileSy  43 
Neb.,  686;  Stenhcrg  v.  State,  48  Neb.,  at  page  316.  A 
party  to  a  proceeding  in  the  district  court  where  such 
court  has  jurisdiction  over  the  parties  and  the  subject- 
matter  of  the  action  will  be  bound  by  the  judgment  in  such 
case  when  collaterally  attacking  it,  even  though  jurisdic- 
tion was  irregularly  or  erroneously  obtained.  Hilton  v. 
Ba^hman,  24  Neb.,  490. 

When  the  court  has  jurisdiction  of  parties  and  the  sub- 
ject-matter, no  defect,  error  or  irregularity,  either  in  the 
pleadings  or  proceedings,  will  affect  the  conclusiveness 
of  the  judgment  when  attacked  collaterally.  Taylor  r. 
Coots,  32  Neb.,  30. 

It  is  urged  that  the  judgment  for  (85  for  rents  and 
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profits  is  excessive,  and  is  not  sustained  by  the  evidence. 
An  examination  of  the  record  discloses  that  there  was 
evidence  upon  whicli  the  jury  might  have  ifound  a  verdict 
for  |100  instead  of  |85. 

We  deem  it  unnecessary  to  determine  any  of  the  other 
questions  raised  by  the  record.  It  is  apparent  to  us  that 
the  jury  in  this  case  could  not  lawfully  have  found  any 
other  verdict.  This  being  true  if  there  was  any  error 
committed  by  the  trial  court  in  receiving  or  rejecting  evi- 
dence it  was  error  without  prejudice. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Pound  and  Oldham,  CC,  concur. 

Affirmed. 


CHABLES  BiED,  APt»ELLEE,  V.  JAMES  H.  McCeEARY,   APPEL- 
LANT, ET  AL.,  Impleaded  with  Claeencb  A.  Starr, 

APPELLEE. 

Filed  February  4,  1903.    No.  12,385. 

Commissioner's  opinion.    Department  No.  3. 

1.  Mortgages:    Foreclosure:   Appraisal:    Objections  too  Genkral.    In 

the  sale  of  real  estate,  under  a  decree  of  foreclosure,  an  objection 
that  the  appraisement  "is  irregular  and  not  in  accordance  with 
law/'  is  too  general  to  merit  consideration. 

2.  Mortg^ages:     Foreclositre:     Appraisal:     Value:     Evidence    Suffi- 

cient. Evidence  on  the  question  of  the  value  of  the  premises 
examined,  and  Tpeld  sufficient  to  uphold  the  appraisement. 

ArPEAL  from  the  district  court  for  Douglas  county. 
Tried  below  before  Evans,  J.     Affirmed. 

W,  H.  De  France f  for  appellant. 

Sicitzler  d  8t,  Clair,  contra. 

Albert,  O. 

This  is  an  api)eal  from  an  order  of  the  district  court 
confirming  a  sale  of  real  estate  under  a  decree  of  fore- 
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closure.  Before  the  Bale  was  made,  the  appellants  filed  a 
motion  to  set  aside  the  appraisement,  which  was  over- 
ruled and,  as  all  complaints  of  the  order  of  confirmation 
are  based  on  the  grounds  urged  in  that  motion,  the  only 
question  presented  is  whether  it  was  properly  overruled. 
If  it  were,  the  order  should  be  affirmed,  if  not,  it  shoold 
be  reversed. 

The  objections  urged  against  the  appraisement  in  the 
motion  are  in  effect,  that  the  property  was  appraised  too 
low,  and  "because  said  appraisement  was  otherTiise  ir- 
regular and  not  made  in  accordance  with  law."  As  to  the 
second  objection,  it  is  too  general,  and  the  court  properly 
overruled  it.  Ecldund  v.  Willis,  44  Neb.,  129.  As  to  the 
first,  the  valuation  placed  on  the  property  by  the  apprais- 
ers is  f4,500.  In  support  of  the  motion,  the  appellants 
filed  six  affidavits,  in  which  the  valuation  ranges  from 
$5,800  to  $8,000,  the  average  being  $6,378.  No  counter  affi- 
davits were  filed. 

In  Nebraska  Loan  d  Building  Association  v,  Marshallf 
51  Neb.,  534,  this  court  held  in  effect,  that  the  appraise- 
ment is  equivalent  to  the  testimony  of  three  witnesses  as 
to  the  value  of  the  property.  In  Cole  v.  Willard,  62  Neb., 
839,  the  value,  shown  by  the  affidavits,  was  $4,240,  while 
the  appraised  value  was  but  $2,800,  or  about  66  per  cent, 
of  the  value  shown  by  the  affidavits,  yet  this  court  refused 
to  set  aside  the  appraisement.  In  the  present  case,  the 
disparity  between  the  appraised  value  and  the  value  as 
shown  by  the  affidavits  is  not  so  great  as  in  the  ease  last 
cited;  besides,  in  this  case  the  court  was  dealing  with  a 
second  sale  of  the  same  property.  We  think  the  orfter  of 
the  district  court  was  right,  and  recommend  that  it  be 
affirmed. 

Ames  and  Duffie,  CO.,  concur. 

Afeiembd. 
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The  Pieot  National  Bank  of  Sutton,  Nebraska,  ap- 
PBLLEE,  T.  William  H.  Ashley  bt  al.,  appellants. 

Filed  Febbuabt  4,  1903.    No.  12,417. 

CommlBsioner's  opinion.    Department  No.  B. 

1.  Appeal  and  Error:  TnrE  fob  Pebfectiitg:  Receiveb.  To  give  this 
eonzt  jurisdiction  to  review  an  order  of  the  district  court  appoint- 
ing a  receiver,  the  appeal  must  be  perfected  within  six  months 
ir^om  the  entry  of  the  order. 

1.  Beceiver:  Objections  to  Appointment:  Homestead:  Abanbokmsnt: 
Retbial  of  Objecttons  on  Motion  fob  Dischakge.  An  application 
for  the  appointment  of  a  receiver  was  resisted  on  the  ground, 
among  others,  that  the  premises  sought  to  be  placed  in  chaise  of 
tke  receiver  was  the  homestead  of  the  defendants.  One  of  the 
issues  tried  was  the  abandonment  of  the  homestead  by  the  de- 
fendants and  the  court  found  in  favor  of  the  plaintiff  and 
appointed  a  receiver  with  diredtions  to  take  possession  o(  the 
premises.  -Subsequently  the  defendants  moved  the  court  tor*  an 
order  discharging  the  receiver  on  the  sole  ground  that  the  premises 
placed  in  his  charge  was  their  homestead.  Held,  That  the  question 
of  the  homestead  right  of  liie  defendants  having  been  determined 
oa  the  hearing  for  the  appointment,  it  could  not  be  again  Taised 
on  a  motion  to  discharge  the  receiver  and  that  the  court  properly 
denied  the  motion. 

Appeal  from  tbe  district  court  for  Clav  county.    Tried 
below  before  Stubbs,  J.    Afflrmed. 

Wm.  M.  Cia/rk,  for  api)ellants. 

Thomas  E.  Matters,  contra. 

Dtjppib,  C. 

The  First  National  Bank  of  Sutton,  Nebraska,  held  a 
mortgage  on  160  acres  of  land  owned  by  the  defendants. 
A  foreclosure  of  the  mortgage,  wtth  other  mortgage  liens 
existing  on  the  premises,  was  had,  sale  made  and  con- 
flrmed^  and  an  appeal  taken  to  this  oourt  by  the  defend- 
ants from  the  order  con&'ming  the  sale.  Pending  ikat 
appeal,  and  on  the  16th  day  of  Jnne,  1900,  the  baxdk  ap- 
for  the  appointment  of  a  recei¥er  to  take  possession 
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of  the  mortgaged  premises.  The  defendants  resisted  the 
appointment  of  a  receiver,  setting  up  among  other  mat- 
ters that  said  premises  was  their  homestead.  The  court 
evidently  found  against  them  upon  this  question,  and  on 
the  22d  day  of  June,  1900,  entered  an  order  appointing 
David  Cassell  receiver  for  the  premises.  On  the  same 
day,  to  wit:  June  22,  1900,  the  Ashleys  filed  a  motion  to 
discharge  the  receiver  upon  the  ground  that  "the  land,  to 
wit :  the  northeast  quarter  of  section  5,  towTiship  5  north, 
range  5  west  of  the  6th  P.  M.  in  Clay  county,  Nebraska, 
and  which  the  receiver  was  appointed  to  take  charge  of,  is 
the  homestead  of  these  defendants,  William  H.  Ashley  and 
Elizabeth  Ashley.'' 

A  hearing  was  had  upon  this  motion  on  the  27th  day  of 
May,  1901,  and  the  motion  overruled.  An  appeal  was 
taken  and  a  transcript  of  the  proceedings  had  filed  in  this 
court  November  25,  1901.  The  transcript  and  bill  of  ex- 
ceptions contains  the  record  in  the  proceedings  had  both 
on  the  appointment  of  the  receiver  and  on  the  motion  of 
the  defendants  for  his  discharge  and,  as  we  understand, 
the  attorney  for  the  appellants  insists  that  both  orders  are 
here  for  review  by  this  court.  We  can  not  agree  with  this 
view  of  the  case.  The  order  appointing  the  receiver  was 
made  June  22,  1900.  The  statute  allows  the  defendants 
six  months  only  to  appeal  from  that  order.  No  appeal  was 
taken  until  November  25, 1901,  the  date  of  the  filing  of  the 
transcript  in  this  court.  We  have  no  jurisdiction  therefore 
to  review  the  order  made  by  the  district  court  in  appoint- 
ing the  receiver,  and  the  appeal,  so  far  as  it  involves  that 
order,  must  be  dismissed. 

Relating  to  the  ruling  of  the  court  upon  the  motion  to 
discharge  the  receiver,  we  have  no  doubt  of  its  correct- 
ness. The  application  was  based  solely  upon  the  ground 
that  the  premises  was  the  homestead  of  the  appellants. 
That  question  had  already  been  adjudicated  by  the  court 
on  the  hearing  for  the  appointment  of  the  receiver.  The 
bank  insisted  that  the  defendants  had  abandoned  their 
residence  upon  the  property.    The  defendants  insisted  that 
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it  was  still  their  homestead.  If,  as  claimed  by  the  defend- 
ants, the  court  was  imposed  upon  by  affidavits  secured 
from  parties  under  a  misunderstanding  of  what  they  re- 
cited, the  defendants  should  have  applied  to  the  court 
for  an  order  opening  the  case  for  further  hearing  or 
attacked  the  order  by  some  other  proceeding,  but  they 
could  not,  on  a  motion  to  discharge  the  receiver,  retry  the 
questions  tbnt  have  been  tried  and  determined  on  the 
hearing  for  his  appointment. 

We  recommend  that  the  order  appealed  from  be  affirmed. 

# 

Ames  and  Albert,  CO.,  concur. 

Affirmed. 


Hector  McLean  v.  Charlotte  L.  McCormick  et  al. 

Filed  February  4.  1903.    No.  12,428. 
Commissioner's  opinion.    Department  No.  2. 

1.  lEortgages:     Fobeclosure:     Sale  bt  Purchaser   Pending   Appeal: 

Grantee's  Right  to  Sheriff's  •  Deed.  A  quit-claim  deed  by  a 
purchaser  at  foreclosure  sale,  made  pending  appeal  from  an  order 
of  confirmation,  conveys  all  the  interest  of  such  purchaser,  and 
entitles  the  grantee  to  the  benefit  of  a  sheriff's  deed  executed  upon 
affirmance  of  the  order. 

2.  Mortgages:    Foreclosure:    Notice  of  Suit  to  Tenant  Under  Oral 

Lease.  A  tenant  under  an  oral  lease  for  one  year  made  prior  to 
service  of  process  in  a  foreclosure  suit  who  afterwards,  on  expira- 
tion of  the  term,  enters  into  another  oral  lease  pending  suit,  is 
charged  with  notice  of  the  suit  and  takes  subject  to  such  decree 
as  may  be  rendered  against  his  lessor. 

Appeal  from  the  district  court  for  Antelope  county. 
Tried  below  before  Robinson,  J.    Affirmed, 

E.  D.  Kilhourn,  for  appellant. 

Jackson  d  Williams,  contra. 

Pound,  O. 

McLean  was  the  purchaser  at  a  sale  of  land  under  de- 
cree of  foreclosure.    After  confirmation,  and  pending  ap- 
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peal  therefrom,  he  executed  and  delivered  a  quit-claim 
deed  to  one  Michat-Ison.  Upon  affirmance  of  the  order  of 
confirmation,  a  sheriff's  deed  issued  to  McLean.  Th»e- 
npon  MichaHson  applied  for  a  writ  of  assistance  against 
all  persons  claiming  under  the  defendants  in  the  fore^ 
closure  suit.  Escrit,  a  tenant  under  a  parol  lease  from 
the  mortgagor  resisted  this  application,  and  has  appealed 
from  an  order  granting  it. 

We  think  the  order  was  right.  It  is  true  a  quit-claim 
deed  will  not  convey  an  after  acquired  title  or  interest 
Hagensick  v.  CaMor,  53  Neb.,  495.  But  it  does  convey  all 
the  interest  or  title  which  the  grantor  has  at  the  time, 
whether  legal  or  equitable.  Leavitt  t?.  Bell,  55  Neb.,  57. 
On  affirmance  of  an  order  of  confirmation,  the  purchaser's 
title  relates  back  at  k*ast  to  the  date  of  the  order.  Clark 
&  Leonard  Investment  Co.  v.  Way,  52  Neb.,  204;  Yeazel 
V.  White,  40  Neb.,  432.  In  2  Freeman,  Executions  [3d  ed.], 
section  323,  quoted  with  approval  in  Teazel  v.  White, 
supra,  the  learned  author  says :  "The  interest  of  the  pur- 
chaser is  certainly  something  more  than  a  lien.  It  seems 
more  like  an  inchoate  title  than  like  a  lien;  and  it  is  gen- 
erally, for  the  purposes  both  of  voluntary  and  involun- 
tary transfers,  treated  like  real  estate."  Hence  the  gran- 
tee in  a  quit-claim  deed  executed  by  the  purchaser  pend- 
ing appeal  from  the  order  of  confirmation  is  entitled  to  the 
benefit  of  the  sheriff's  deed  executed  upon  affirmance  of 
the  order.  Oage  v.  Sanborn^  106  Mich.,  269,  64  N.  W. 
Rep.,  32. 

Appellant  had  entered  under  a  written  lease  for  one 
year,  which  expired  a  few  weeks  before  the  foreclosure 
suit  was  begun.  At  the  expiration  of  the  written  lease,  an 
oral  lease  was  made  "on  the  same  terms."  When  this  ex- 
pired, and  pending  the  foreclosure,  a  further  parol  lease 
was  entered  into  under  which  he  remained  in  possession. 
Under  such  circumstances  appellant  can  not  claim  that 
he  is  holding  under  a  title  derived  prior  to  the  suit.  The 
oral  leases  were  valid  for  one  year  only,  and  he  expressly 
testifies  that  the  first  one  was  in  the  same  terms  as  the 
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prior  written  lease  for  a  year.  Hence  after  the  first  oral 
lease  expired,  he  was  in  under  a  lea^ie  entered  into  pending 
suit,  ai|d  was  charged  with  notice  thereof.  He  took  sub- 
ject to  the  decree  rendered  against  his  lessor  and  can  not 
hold  possession  adversely  thereto.  Section  86,  Code  ol 
Civil  Procedure. 

We  recommend  that  the  order  be  affirmed. 

Barnes  and  Oldham,  CC,  concur. 

Affirmed. 


Clara  A.  Tracy  v.  The  Supreme  Court  op  Honor. 

Fn«ED  Febbitary  4,  1903.    No.  12,437. 

Oommissioner'B  opinion.    Department  No.  8. 

Benadcial  Associations:  Certificates,  Delivsbt  of:  V^hat  Consti 
TDTES:  INSUBANCE.  On  the  facts  stated,  held,  that  a  membei 
of  a  fraternal  society  had  fully  complied  with  the  rules  and  regu- 
lations thereof  and  that  the  delivery  of  his  certificate  by  such 
order,  to  an  officer  of  the  subordinate  lodge  of  which  he  was  a 
member,  was  a  delivery  to  him. 

.    Error  from  the  district  court  for  Adams  county.  Tried 
below  before  Adams,  J.    Reversed. 

John  C.  Stevens,  for  plaintiff  in  error. 

Tibhets  Bros,  d  Morey,  contra. 

Albert,  0. 

This  is  an  action  on  a  beneficiary  certificate  alleged  to 
have  been  issued  by  the  defendant  to  William  L.  Tracy, 
insuring  his  life  in  the  sum  of  $2,000  in  favor  of  his  wife, 
who  is  the  plaintiff  in  this  case.  The  defense  interposed 
is  that,  by  reason  of  the  failure  of  the  assured  to  comply 
with  the  terms  and  conditions  of  the  rules  and  regula- 
tions of  the  order,  the  certificate  was  never  delivered  and 
never  became  operative.    A  trial  to  the  court  without  a 
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jury,  resulted  in  a  finding  and  judgment  for  the  defendant 
The  plaintiff  brings  error. 

The  nature  of  the  defense  necessitates  an  examination 
of  the  following  provisions  of  the  constitution  of  the  de- 
fendant order : 

"Article  8. 

"Sec.  3.  Application  for  membersliip  must  be  made  in 
writing  on  blank  forms  prescribed  by  the  board  of  direct- 
ors, and  all  questions  must  be  satisfactorily  answei^ed. 
The  applicant  must  be  recommended  by  two  members  in 
good  standing  of  the  district  court,  and  the  application 
must  be  accompanied  by  such  admission  fee  as  the  district 
court  may  prescribe,  but  not  less  than  $3  for  a  f 500  bene- 
fit; f4  for  a  f  1,000  benefit;  $5  for  a  |2,000  benefit;  ex- 
clusive of  the  medical  examiner's  and  supreme  medical 
director's  fees;  and  if  the  member  wishes  to  increase  the 
amount  of  his  benefit,  he  will  be  required  to  pay  an  ad- 
ditional fee  of  $2.  A  member  wlio  wishes  to  decrease  the 
amount  of  benefit  named  in  his  certificate  may  do  so  by 
surrendering  the  same  and  paying  a  fee  of  50  cents. 
^  "Sec.  4.  All  applications  for  membership  shall  be  read 
in  open  court  by  the  recorder,  and  the  chancellor  shall  at 
once  refer  the  same  to  an  investigating  committee  of  three 
members.  After  this  committee  reports,  if  the  reiK)rt  be 
favorable,  a  vote  by  ballot  slmll  be  taken.  The  number  of 
black  balls  necessary  to  reject  an  application  shall  be  such 
as  is  fixed  by  the  by-laws  of  the  district  court.  If  elected, 
the  recorder  shall  forward  tbe  application  to  the  medical 
examiner  of  the  district  court,  or  if  application  is  made  on 
a  card  prescribed  for  tliat  purpose,  he  shall  forward  a 
blank  application,  having  in  either  case  first  entered 
thereon  the  report  of  the  investigating  committee  and  a 
record  showng  that  the  application  was  read  in  open 
court,  the  candidate  balloted  for  and  elected,  and  shall 
notify  the  applicant  of  his  election  and  direct  him  to  ap- 
pear before  the  medical  examiner  for  examination.  Upon 
receipt  of  this  application  by  the  examiner  the  applicant 
8haU  be  examined,  i  ovided  the  person  examined  has  been 
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properly  identified  to  him  as  the  applicant  If  the  medical 
examiner  recommends  the  applicant,  the  application  shall 
be  sent  to  the  supreme  medical  director,  accompanied  by 
a  fee  of  25  cents. 

"Sec.  5.  If  tlie  supreme  medical  director  rejects  the  ap- 
plicant, he  shall  immediately  notify  the  recorder;  if  he 
recommends  the  applicant,  he  shall  forward  the  applica- 
tion to  the  supreme  recorder,  who  shall  forthwith  issue  a 
benefit  certificate,  which  shall  be  signed  by  the  supreme 
chancellor  and  attested  by  the  supreme  recorder,  for  such 
amount  as  the  application  calls  for  and  the  benefit  cer- 
tificate shall  be  forwarded  by  the  supreme  recorder  to  the 
recorder  of  the  district  court.  Upon  receipt  of  the  benefit 
certificate,  the  recorder  shall  notify  the  candidate  and 
direct  him  when  to  appear  in  the  district  court  at  a  regular 
or  special  meeting  for  initiation,  due  notice  of  the  object 
of  such  special  meeting  having  been  given  to  each  member. 

"Sec.  6.  At  any  time  before  initiation  of  applicant,  the 
district  court  may,  by  a  majority  vote,  refuse  to  initiate, 
and  may  return  the  benefit  certificate  with  a  certified  copy 
of  such  refusal  to  the  supreme  recorder,  and  in  such  case 
the  admission  fees  shall  be  returned  to  the  applicant. 

"Sec.  7.  Any  person  who  shall  falsely  answer  questions 
in  the  medical  examination  in  regard  to  age,  habits  or 
character,  or  in  any  way  use  deception  to  gain  admission 
to   the  order,  shall,  on  conviction,  be  expelled. 

"Sec.  8.  If  the  applicant  is  rejected  by  the  district 
court,  the  initiation  fee  shall  be  returned  to  him,  and  he 
can  not  make  application  to  become  a  member  again 
within  six  months*  If  rejected  the  third  time  he  will  be 
forever  debarred  from  becoming  a  member.  If  rejected  by 
the  medical  examiner  or  supreme  medical  director,  one 
year  must  elapse  before  the  applicant  can  make  applica- 
tion again  and  if  rejected  by  the  supreme  medical  director 
the  second  time  he  will  be  forever  debarred  from  becoming 
a  member. 

"Sec.  9.  If  the  applicant  fails  to  report  for  medical 
examination  within  thirty  days  after  his  election,  or  failg 
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to  report  for  initiation  within  sixty  days  from  date  of  Ue 
benefit  eertfieate,  he  shall  forfeit  bis  admission  fee,  and 
if  he  des^irts,  at  the  expiration  of  that  time,  to  become 
a  memhor,  he  must  again  make  application  and  fnmush  a 
certificate  of  present  good  health,  in  which  event  his  fee 
already  paid  may  be  credited  on  tlie  second  application. 

"Sec.  10.  As  soon  as  initiated  every  member  shall  de- 
posit with  the  recorder  the  amount  of  one  benefit  assess- 
ment according  to  the  table  of  rates,  and  general  fmd 
dues  to  the  end  of  the  current  term  at  the  rate  of  8J  cents 
per  month*  and  shall  be  liable  for  assessments  current  at 
the  time  of  death. 

"Sec.  11.  Every  benefit  certificate  holder  shall  be  liable 
for  the  payment  o^  the  assessments  next  levied  after  lii» 
initiation,  and  for  all  assessments  levied  thereafter,  in- 
cluding assessments  current  at  the  time  of  his  death. 

"Sec.  12.  The  first  liability  of  the  benefit  members  of  a 
new  district  court  shall  be  for  that  benefit  assessment 
next  levied  after  the  date  of  the  charter  and  the  date  of 
the  initiation  of  the  members  thereof. 

"Se<».  13.  Before  the  recorder  shall  deliver  a  benefit 
certificate  to  a  member,  such  meiiiber  must  come  in  per- 
son and  sign  the  certificate  in  his  presence.^' 

"Article  XIV. 

"Sec.  1.  Petitions  for  charters  shall  be  in  such  form 
as  the  supreme  chancellor  may  prescribe,  and  shall  be 
signecl  by  at  least  ten  applicants  of  good  physical  and 
mental  qualifications  and  of  strictly  temperate  habits,  and 
accompanied  by  a  charter  fee  as  hereinafter  provided. 

"Sec.  2.  On  receipt  of  the  petition  and  fee,  and  the 
applications  and  supreme  medical  director's  report  on 
each  petitioner,  the  supreme  chancellor  may,  if  in  bi* 
judgment  it  will  be  conducive  to  the  best  interests  of  the 
order,  supply  a  charter,  rituals^  benefit  certificates  and 
necessary  blanks  for  the  clerical  work  of  a  district  courts 
and  authorize  the  institution  of  the  same  forthwith. 

"Sec.  3.  The  instituting  oiflcer  shall,  befoire  proceed- 
ing with  the  im^titution  of  the  district  court^  know  that 
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the  requisite  number  of  petitioners  have  passed  a  favor-, 
able  examination,  and  see  that  all  papers  are  in  due  form 
and  that  the  laws  of  the  order  are  complied  with.  He 
shall,  before  an  election  is  held,  explain  the  duties  of  each 
officer  of  the  district  court,  and  shall  install  and  instruct 
the  oilicers  elected  in  their  respective  duties,  and  exemplify 
to  them  the  secret  work  of  the  order,  and  explain  the  re> 
quirements  of  the  order  as  to  the  payment  of  assessments 
and  per  capita  tax,  and  also  in  relation  to  the  adoption 
and  approval  of  by-laws. 

'*Sec.  4.  The  supreme  recorder  shall  report  to  the  su- 
preme chancellor  the  name  and  location  of  any  court  in 
the  jurisdiction  whose  membership  may  be  less  than  ten, 
and  shall  at  the  same  time  mail  to  said  court  a  notice  of 
his  action.  If  tlie  three  next  reports  from  said  court  do 
not  show  ten  or  more  members  in  good  standing,  tlie 
charter  of  said  court  shall  be  revoked,  and  the  supreme 
recorder  shall  transfer  by  card  to  the  nearest  court  the 
remaining  members." 

The  constitution  provides  for  two  classes  of  members, 
namely,  social  members  and  benefit  members.  The  former 
are  only  entitled  to  the  social  privileges ;  the  latter,  in  ad- 
dition to  such  privileges,  have  the  benefit  of  life  insurance 
furnished  by  the  order. 

It  is  conceded  that  the  assured  was  received  into  the 
order  as  a  charter  member  of  a  local  lodge,  or  court,  in- 
stituted at  Boseland  on  the  20th  day  of  July,  1898;  that 
the  certificate  in  suit  was  issued  on  the  30th  day  of  the 
same  month,  signed  by  the  supreme  chancellor,  attested 
by  the  supreme  recorder  and  by  the  latter  officer,  for- 
warded to  the  recorder  of  the  local  lodge  at  Roseland,  for 
delivery  to  the  assured.  It  is  also  conceded  that  there 
never  was  a  manual  delivery  of  the  certificate  to  the 
assured  and  that  he  died  on  the  2d  day  of  September,  1898. 

The  only  delinquencies  imputed  to  the  assured  are  that 
he  omitted  to  comply  with  sections  10  and  13,  of  article 
8  of  the  constitution.  The  plaintiff  insists  that  these  sec- 
17 
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tions  do  not  apply  to  charter  members,  and  we  incline  to 
the  same  view. 

Section  10  requires  the  members,  as  soon  as  initiated, 
to  pay  the  recorder  certain  assessments.     When  charter 
members  are  initiated,  there  is  no  recorder  because  no 
election    has   yet    been    held.      A   considerable    interval 
might  intervene  between  such  initiation  and  an  election. 
Another  section  of  the  constitution  requires  the  recorder 
to  furnish  bonds  in  such  amount  as  the  lodge  may  order. 
Hence,  another  interval  must  intervene  between  the  elec- 
tion of  a  recorder  and  his  installation.     Prom  section  5, 
article  8,  and  section  2,  article  14,  it  is  clear  that  the 
framers  of  the  constitution  contemplated  that  the  cer- 
tificates be  on  hand,  and  ready  for  delivery  to  the  mem- 
bers, as  soon  as  initiated.    It  is  not  likely  that  in  provid- 
ing a  scheme  of  insurance,  they  would  provide  one  that 
would  permit  a  mere  detail  to  occasion  such  delay  in 
concluding  a  contract  of  so  much  importance  to*  its  mem- 
bers, as  would  be  occasioned  by  a  compliance  with  section 
10  by  charter  members.    Moreover,  section  12  specifically 
provides  that  the  first  liability  of  "benefit  members*'  of  a 
new  lodge  shall  be  for  that  benefit  assessment  next  levied 
after  their  initiation.     The  preceding  section   provides 
what  shall  be  the  first  liability  of  each  "benefit  certificate 
holder."    It  will  be  seen  that  these  sections  refer  to  two 
dififerent  classes,  namely,  "benefit  members-'  and  'Tjeneflt 
certificate  holders."    One  received  as  a  member  other  than 
a  social  member,  becomes  a  "benefit  member"  as  soon  as 
initiated  but  does  not  become  a  "benefit  certificate  holder" 
until  he  receives  his  certificate.     Section  11,  therefore, 
states  the  first  liability  of  a  member  after  receiving  his 
certificate,  and  section  12,  the  first  liability  of  a  charter 
member  after  initiation.     This,  to  our  minds,  precludes 
the  idea  that  section  10  was  intended  to  apply  to  charter 
members,  because  if  it  were,  the  first  liability  of  such 
members  would  be  the  payments  mentioned  in  that  section. 
As  to  section  13,  what  has  been  said  of  section  10  ap- 
plies in  part  to  it  As  before  stated,  section  2,  article  14, 
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contemplates  that  the  certificates  be  issued  and  ready  for 
delivery  to  the  members  as  soon  as  initiated  and  does  not 
contemplate  withholding  the  certificates  until  a  recorder 
be  elected  and  qualified.  Besides,  the  recorder  of  a  new 
lodge  is,  presumably,  a  charter  member.  That  of  itself 
would  indicate  that  the  requirement  of  section  13,  that 
the  member  must  come  in  person  and  sign  the  certificate 
in  the  presence  of  the  recorder,  was  not  intended  to  apply 
to  charter  members.  Besides,  the  certificates  are  what 
their  name  purports,  merely  certificates.  The  signature 
of  a  member  thereto  seems  to  serve  no  useful  purpose. 
Prom  those  parts  of  article  8,  above  set  out,  it  would  ap- 
pear that  the  signing  of  the  certificate  is  intended  to  fol- 
low initiation  as  a  part  of  the  ceremonial  pertaining 
thereto  and,  as  it  could  not  thus  follow  the  initiation  of 
charter  members,  it  is  not  required  of  such  members. 

If  we  are  correct  in  the  foregoing,  the  assured  had  fully 
complied  with  the  requirements  of  the  order,  and  was 
entitled  to  a  delivery  of  the  certificate;  consequently,  its 
delivery  to  the  recorder  of  the  local  lodge  was  a  delivery 
to  him. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded  for  further 
proceedings  according  to  law\ 

Ames  and  Duffib,  CO.,  concur. 

Reveesed  and  remanded. 
Opii^ion  on  rehearing  follows. 


Claba  a.  Tracy  v.  The  Supreme  Court  of  Honor. 

Filed  October  7,  1903.    No.  12,437. 

Commissioner's  opinion.    Department  No.  3. 

BanaAcial  Associations:    Certificates,  Delivert  of:    What  Cokbti- 
TUTSS:   Insurance. 
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Rehearing  of  case  reported  ante,  page  189. 

Error  from  the  district  court  for  Adams  couni^. 
Tried  below  before  Adams,  J.  Former  judgment  of  re- 
versal adhered  to. 

John  C.  Stevens,  for  plaintiff  in  error. 

Tibhets  Bros.  &  Morey,  contra^ 

DUFflB,  C. 

A  careful  re-examination  of  the  record  in  this  case  and 
full  consideration  of  the  brief  and  argument  presented  by 
the  parties  has  not  served  to  change  our  former  views. 
Sections  3  to  11  of  article  8,  undoubtedly  refer  to  new 
members  initiated  into  an  existing  lodge  and  have  no  refer- 
ence whatever  to  charter  members.  We  again  quote  sec- 
tion 12  of  article  8,  aa  follows :  "The  first  liability  of  the 
benefit  member  of  a  new  district  court  shall  be  for  that 
benefit  assessment  next  levied  after  the  date  of  the  char- 
ter and  the  date  of  the  initiation  of  the  members  thereof.** 
This  section,  as  its  language  imports,  fully  defines  the 
rights  and  liabilities  of  a  charter  member.  The  sections 
immediately  preceding  relate  to  the  application,  accept- 
ance and  initiation  of  new  members  in  a  duly  constituted 
lodge  or  court  and  have,  we  think,  no  application  what- 
ever to  charter  members  of  a  newly  instituted  lodge.  This 
is  made  plain  by  sections  1,  2  and  3  of  article  14  relating 
to  the  institution  of  a  new  lodge  which  we  again  quote. 

"Section  1.  Petitions  for  charters  shall  be  in  such  form 
as  the  supreme  chancellor  may  prescribe  and  shall  be 
signed  by  at  least  ten  applicants  of  good  physical  and 
mental  qualifications  and  of  strictly  temperate  habits  and 
accompanied  by  a  charter  fee  as  hereinafter  provided. 
.  "Section  2.  On  receipt  of  the  petition  and  fee  and  the 
applications  and  supreme  medical  director's  report  on 
each  petitioner,  the  supreme  chancellor  may,  if  in  his 
judgment  it  will  be  conducive  to  the  best  interests  of  the 
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order,  supply  a  charter,  rituals,  benefit  certificates  and 
necessary  blanks  for  the  clerical  work  of  a  district  court, 
and  authorize  the  institution  of  the  same  forthwith. 

"Section  3,  The  instituting  officer  shall  before  proceed- 
ing with  the  institution  of  the  district  court  know  that  the 
requisite  number  of  petitioners  have  passed  a  favorable 
examination  and  see  that  all  papers  are  in  due  form  and 
that  the  laws  of  the  order  are  complied  with.  He  shall 
before  an  election  is  held,  explain  the  duties  of  each  oflScer 
of  the  district  court  and  shall  install  and  instruct  the  oflS- 
cers  elected  in  their  respective  duties  and  exemplify  to 
them  the  secret  work  of  the  order  and  explain  the  require- 
ments of  the  order  as  to  the  payment  of  assessments  and 
per  capita  tax  and  also  in  relation  to  the  adoption  and 
approval  of  by-laws." 

In  these  provisions  for  the  institution  of  a  new  court  it 
will  be  seen  that  an  examination  of  the  charter  members 
by  some  physician  is  contemplated,  whose  report  must  be 
approved  by  the  supreme  medical  director.  If  the  su- 
preme chancellor  decides  to  grant  a  charter  he  is  then  to 
supply  a  charter,  rituals,  benefit  certificates  and  necessary 
blanks  for  the  clerical  work  of  the  district  court  and 
authorize  the  institution  of  the  same  forthwith.  These 
provisions  of  section  2  clearly  contemplate  that  the  bene- 
fit certificates  for  charter  members  shall  be  forwarded  to 
the  new  court  with  the  charter.  The  members  are  initi- 
ated by  the  instituting  officer  and  these  members  then 
elect  officers  of  the  new  district  court.  Nothing  is  plainer 
to  our  minds  than  that  these  charter  members  are  full 
members  of  the  order,  entitled  to  all  its  benefits  and,  as 
©aid  in  section  12  of  article  8,  their  first  liability  is  "for 
that  benefit  assessment  next  levied  after  the  date  of  the 
charter  and  the  date  of  the  initiation  of  the  members 
thereof."  That  the  benefit  certificates  in  this  particular 
instance  did  not  accompany  the  charter  and  were  not 
delivered  to  the  charter  members  at  the  date  of  the  in- 
fittitution  of  the  new  court,  was  no  fault  of  the  members 
themselves  and  could  not  legally  deprive  them  of  any 
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right  to  which  the  constitution  of  the  order  entitled  them. 
The  decedent  was  a  charter  member.  He  was  present  at 
the  institution  of  the  court,  was  initiated  at  that  time,  be- 
came a  full  member  of  the  order  and  entitled  to  all  its 
benefits.  The  failure  of  the  supreme  chancellor  to  fur- 
nish benefit  certificates  to  members  of  this  court  at  the 
time  the  charter  was  forwarded  and  the  court  instituted 
ought  not  to  work  td  the  disadvantage  of  any  member  of 
the  court. 

We  recommend  that  the  former  opinion  be  adhered  to. 

KiRKPATRiCK  and  Pound,  CC,  concur. 

Former  opinion  adhered  to. 


The  Omaha  Brewing  Association,  appellant,  v.  Hr»- 

MAN  Zeller  et  al.,  appellees. 

Filed  February  4,  1903.    No.  12,472. 
Commissioner's  opinion.    Department  No.  1. 

1.  Fraudulent  Conveyances:     Consideration.    A  deed  for  |300,  by  one 

much  involved  financially,  to  his  brother-in-law  of  property  wortli 
admittedly  $1,000,  and  probably  more,  which  the  latter  conyeys 
the  following  day  to  the  grantor's  wife  in  consideration  of  |2S0, 
is  not  for  a  sufficient  valuable  consideration  as  against  the 
grantor's  creditors. 

2.  Fraudulent  Conveyances:    Debt  of  Grantor  to  Grantee:    Subplds, 

Disposition  of.  In  the  absence  of  homestead  rights,  the  value  of 
the  prerrlses  in  the  wife's  possession,  to  the  extent  at  least  of  all 
in  ex ''CSS  of  the  $300  actually  due  the  first  grantee,  would  te 
subject  to  the  grantor's  prior  indebtedness. 

3.  Bills  and  Notes:    Payment,  Application  of:    Mebgeb  nr  JuDoicnrr. 

An  indebtedness  on  notes,  which  is  by  express  agreement  Inoor- 
porated.  with  other  indebtedness,  into  other  notes,  and  finally 
merged  into  a  judgment  on  the  last  note,  will  be  held  to  have 
existed  from  the  inception  of  the  first  note,  although  open  acoonnti 
have  been  made  and  settled  in  much  larger  amounts  in  Uis 
meantime. 

4.  Homestead:    Arandonment:    Intention:    Reoccupatioit.     An  tiitah 

tion  to  abandon  a  homestead  and  an  actual  leaving  must  coneiir  !■ 
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order  to  deprive  a  debtor  of  homestead  rights,  and  where  no  new 
homestead  premises  have  been  acquired,  and  the  occupation  of 
former  ones  has  been  resumed  before  judgment,  the  fact  that  the 
debtor  resided,  as  he  says  for  business  reasons,  for  nearly  six  years 
elsewhere  and  was  registered  as  a  voter  in  an  adjoining  city,  does 
not  conclusively  show  an  abandonment  of  the  homestead. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Fawcett,  J.    Affirmed. 

Hamilton  d  Maxwell,  for  appellant. 

P.  A.  Wells  and  F.  E.  Snider,  contra. 

Hastings,  C. 

This  is  a  suit  upon  a  creditor's  bill  brought  November 
15,  1900,  alleging  that  in  September,  1899,  plaintiff  re- 
covered a  judgment  against  Henry  Zeller  for  |2,391.10  in 
the  Douglas  county  district  court;  that  execution  had 
been  returned  unsatisfied  and  the  judgment  was  unpaid; 
that  Zeller  had  been  for  more  than  four  vears  insolvent; 
that  November  16,  1896,  he  conveyed  to  one  Paul 
Doescher,  his  brother-in-law,  the  east  125  feet  of  lot  one, 
block  four,  in  Brown's  Park,  an  addition  to  South  Omaha, 
and  the  deed  was  recorded  December  8,  1896;  that  on 
November  17,  poescher  conveyed  the  premises  to  Zeller's 
wife,  and  that  the  deed  was  recorded  January  18,  1897; 
that  both  deeds  were  without  consideration  and  made  and 
received  for  the  purpose  of  fraudulently  hindering  and 
delaying  Zeller's  creditors,  and  that  the  indebtedness  on 
which  the. judgment  was  rendered  accrued  prior  to  No- 
vember 16,  1896.  Defendants  answer  admitting  the  con- 
veyances and  relationship  of  the  parties  and  deny  the 
fraudulent  intent  and  lack  of  consideration  for  the  deeds ; 
they  deny  that  the  indebtedness  waa  incurred  prior  to 
November  16,  1896,  and  say  all  of  Zeller's  indebtedness  to 
plaintiff  existing  at  that  time  was  long  ago  paid ;  they  say 
that  Zeller  at  the  time  of  the  conveyances  was  amply  able 
to  pay  his  debts;  that  the  property  was  subject  to  mort- 
gages to  the  amount  of  13,200^  on  which  Mrs.  Zeller  has 
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paid  about  f 2,000;  that  Zeller's  equity  in  the  premises  at 
the  time  was  worth  less  than  f2,000  and  that  they  were 
his  homestead  and  absolutely  exempt  from  liability  upon 
plaintiff's  claim;  that  the  conveyances  were  made  with 
plaintiff's  full  knowledjiije  and  that  the  indebtedness  upon 
which  the  judgment  was  based  was  incurred  after  the 
conveyances  and  with  full  knowledge  on  plaintiff's  part 
of  their  existence.  Plaintiff's  reply  admits  the  existence 
of  the  mortgages  and  admits  Mrs.  Zeller's  payments,  but 
denies  that  they  were  made  out  of  her  own  money  and 
denies  the  remaining  allegations  of  the  answer. 

The  trial  court  finds :  First.  That  the  evidence  fails  to 
establish  that  the  deeds  were  without  consideration. 
Second.  That  Zeller  was  insolvent  when  thev  were  made. 
Third.  That  he  did  not  have  other  property  sufficient  to 
pay  his  debts.  Fourth.  That  his  intention  was  to  hinder, 
delay  and  defraud  his  creditors.  Fifth.  That  the  effect 
of  the  conveyances  was  to  hinder,  delay  and  defraud 
plaintiff.  Sixth.  That  plaintiff  acted  seasonably  on  dis- 
covering the  alleged  fraud.  The  court  finds  also  that  the 
conveyance  to  Doescher  Avas  for  a  valuable  consideration; 
that  it  does  not  appear  that  Doescher  knew  Zeller's  fraud- 
ulent iutent  or  shared  in  it.  It  finds  that  the  property 
described  in  the  petition  was  homestea<i  property,  and 
that  it  does  not  appear  that  Zeller's  interest  in  it  was 
worth  $2,000,  and  a  decree  of  dismissal  was  entered. 
There  seems  to  be  no  express  finding  as  to  the  question  of 
when  the  indebtedness  embraced  by  this  judgment  was 
ncurred. 

It  seems  clear  that  the  essential  questions  in  this  case 
are: 

Were  the  conveyances  to  Doescher,  and  by  Doescher  to 
Mrs.  Zeller,  for  a  valuable  consideration,  and  innocent  of 
fraud? 

Was  the  indebtedness  embraced  in  the  judgment  in- 
curred i)rior  to  the  making  of  such  conveyances? 

Were  the  premises  a  homestead? 

As  to  the  first  question  the  trial  court,  as  above  stated, 
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finds  that  the  deed  to  Doescher  was  for  a  valuable  con- 
sideration, and  that  there  is  no  proof  of  any  sharing  of 
the  fraudulent  intent  of  Zeller,  or  knowledge  of  it,  on 
Doescher's  part.  There  is  evidence  uncontradicted  that 
Zeller  at  the  time  was  indebted  to  Doescher  in  the  sum  of 
1300  for  moaey  loaned.  Zeller  and  his  wife  say  that  the 
property  was  deeded  to  Doescher,  who  is  a  brother  of  Mrs. 
Zeller,  in  consideration  of  this  J300  and  of  f  700  more  to 
be  paid.  The  next  day  owing  to  objections  of  Zeller's  wife, 
he  came  and  asked  for  his  money  and  made  the  deed  to 
Mrs.  Z^ler.  The  latter  says  she  paid  him  f250  out  of 
money  acquired  by  her  through  keeping  a  restaurant  in 
connection  with  her  husband's  saloon  and  by  renting 
furnished  rooms.  The  other  f  700  were  never  paid  and  to 
that  extent  the  conveyance  was  a  voluntary  one.  It  is 
true  that  Zeller  claims  that  Doescher  still  owes  the  f  700 
to  him.  Mrs.  Zeller  makes  no  mention  of  it,  and  there  is 
testimony  of  Zeller's  bar-keeper  at  the  time,  that  by  Zel- 
ler's  instructions  he  drew  up  a  deed  for  this  property  by 
Zeller  and  wife  to  Doescher  and  from  the  latter  and  wife 
to  Mrs.  Zeller.  He  does  not  know  whether  or  not  they 
were  used. 

Zeller  says  that  at  the  time  of  the  conveyances  the 
equity  in  the  property  was  worth  about  fl,000.  There 
is  other  testimony  putting  it  at  from  f  1,800  to  $2,300.  It 
is  impossible  to  see  how  this  conveyance  can  be  held  to  be 
other  than  voluntary  so  far  as  the  excess  above  $300  is 
concerned.  Of  course,  as  against  her  husband's  creditors 
the  burden  of  showing  good  faith  and  a  fair  considera- 
tion is  on  Mrs.  Zeller.  As  to  Doescher,  the  proposition  is 
the  other  way  and  there  is  nothing  to  show  that  his  ac- 
tion was  not  in  good  faith  and  really  taken  to  get  his 
money.  There  is,  however,  no  claim  that  he  had  more  than 
$300  in  the  property.  As  to  the  consideration  for  the 
deeds,  the  court's  finding  of  a  consideration  is,  to  the  ex- 
tent of  $300,  sustained  by  the  evidence,  but  no  farther. 
And  the  property  was  admittedly  worth  $1,000  or  more. 

Ajs  to  the  second  matter,  the  time  when  this. indebted- 
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ness  was  incurred,  the  trial  court  made  no  express  find- 
ing. Its  general  finding  for  the  defendants,  however,  most 
be  taken  in  their  favor  on  this  point.  It  was  among  the 
allegations  of  plaintiff,  which  Avere  denied,  that  the  in- 
debtedness antedated  the  deeds.  The  facts  of  the  matter 
are  that  Zeller  was  conducting  a  saloon  rented  from  plain- 
tiff and  selling  plaintiff's  beer.  Payments  of  "rent"  seem 
to  have  included  the  payment  for  the  saloon  license  and  to 
have  varied  from  $3,666.33  the  first  year  to  f2,800  later. 
The  business  began  in  1895.  December  31,  1895,  Zeller 
gave  a  note  or  notes  for  f  1,488.23 'in  settlement  for  the 
unpaid  part  of  the  "rent"  for  1895,  after  having  received 
credit  for  "all  claims  of  any  nature  whatever,"  as  his 
receipt  of  that  date  recites.  On  January  30,  1897,  he  gave 
the  following  receipt: 

"Received  of  Omaha  Brewing  Association.  Charge  1-30, 
1897. 

"My  promissory  notes  canceled  one  Feby.  8-95  160;  one 
July  23-95  200;  one  Dec.  31-95,  1,488.23;  six  for  233.33 
ea. ;  one  for  233.37  upon  which  there  is  balance  due  of 
1,364.75.  Total  3,212.98  less  Cr.  Horse  &  Buggy  275.  Al- 
lowed rprs  142.  My  note  renewal  2,792.98  Bal.  Herman 
Zeller." 

At  the  same  time  he  gave  his  "renewal  note"  for  |2,792,- 
98.    March  4,  1899,  he  gave  the  following  receipt: 
"Received  of  Omaha  Brewing  Association. 
"Charge  3-4-1899. 

"My  note  Jany  30-97  for .*.   2795.98 

with  the  following  endmts : 

"Dec.  31,  '99  by  Cr 398.75 

"Jany  13,  '99  by  c 450.75 

"March  13,  '99  bv  c 38.58 

"March  13,  '99  by  Cr 475.00      Total     1363.08 

"Leaving  bal    1432.90 

"Due  them  also  they  advanced  me  cash 875.00 

"Making  total    2307.90 

due  them  for  which  I  give  my  note  and  receive  my  old  note 
dated  Jany.  30-97.  Herman  Zellbb,^ 
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It  is  claimed  by  counsel  that  the  payments  made  from 
time  to  time  during  these  years  should  be  held  to  ex- 
tinguish the  old  indebtedness  and  that  this  amount  re- 
maining due  on  March  4,  1899,  should  be  held  to  be  a 
part  of  the  later  indebtedness.  Plaintifif's  secretary  admits 
noticing  the  recording  of  the  deeds  for  this  property  in 
December,  1896.  The  amount  of  the  indebtedness  at  that 
time  does  not  appear.  • 

Plaintiflf's  counsel  make  no  claim  that  the  f875  loaned 
to  Zeller  in  March,  1899,  is  chargeable  against  this  prop- 
erty, but  do  claim  that  the  f  1 ,432.90  carried  from  the  note 
of  January  31,  1897,  to  the  note  on  which  judgment 
against  Zeller  was  obtained  Is  so  chargeable.  There  is 
voluminous  testimony  as  to  the  state  of  the  accounts,  be- 
tween the  parties  at  various  times  and  it  appears  that 
Zeller's  payments  to  plaintiff  amounted  to  nearly  or  quite 
f  10,000  yearly  while  the  business  was  going  on.  There 
seems,  however,  no  question  that  when  the  note  was  given 
on  March  4,  1899,  on  which  the  plaintiff's  Judgment  was 
afterwards  obtained,  at  that  settlement  it  was  understood 
that  11,432.90,  on  the  note  of  January  30,  1897,  were  still 
unpaid  and  were  carried  over  into  that  last  note. 

It  is  therefore  only  necessary  to  determine  whether  this 
remainder  of  f  1,432.90  on  the  note  of  January  30,  1897, 
represents  an  indebtedness  Incurred  before  the  making  of 
these  deeds  on  November  16  and  17,  1896.  The  receipt 
which  accompanies  the  note  of  January  30,  1897,  suffi- 
ciently indicates  how  it  was  made  up.  It  seems  clear  that 
whatever  payments  had  been  made  during  the  preceding 
jear  by  the  parties,  the  f  1,488.23  of  December  31,  1895, 
was  still  out  and  was  included  in  the  note  then  given.  It 
seems  clear  that  more  than  f2,000  of  this  ^2,795.98  note 
of  January  30,  1897,  had  accrued  before  November  1, 
1896.  It  would  seem  that  notwithstanding  the  large 
amounts  of  money  paid  by  Zeller  to  plaintiff  in  1897,  1898 
and  1899,  plaintiff  is  warranted  in  claiming  that  these 
payments  were  with  Zeller's  assent  applied  to  other  ac- 
counts and  that  the  f  1,432.90  carried  over  into  the  last 
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note  from  that  of  January  30,  1897,  was  indebtedness  in- 
curred before  November  16,  1896. 

It  remains  to  be  considered  whether  or  not  the  trial 
court  was  warranted  in  finding  that  the  premises  in 
question  were  exempt  as  a  homestead  and  therefore  not 
susceptible  of  fraudulent  alienation. 

It  is  undisputed  that  there  are  three  houses  on  this 
property  and  that  one  of  them  has  been  occupied  as  a 
residence  by  Zeller  and  his  family  since  the  summer  of 
1899.  It  appears  that  Zeller  and  his  wife  have  had  since 
1891,  no  other  property  which  was  exempt  as  a  homestead 
and  that  they  resided  on  this  property  in  question  in  1893. 
In  1894  they  lived  in  rooms  over  the  husband's  saloon  in 
South  Omaha,  and  in  1895,  when  the  business  with  plain- 
tiff began,  moved  to  Omaha  to  be  near  it  and  lived  in 
rooms  in  various  places  in  the  city  until  1899.  After  this 
business  was  closed  they  returned  to  one  of  the  houses 
on  this  property  as  has  been  stated.  They  testify  to  an 
intention  to  return  to  these  premises  and  to  the  acquisi- 
tion of  only  temporary  quarters  elsewhere-  It  appears, 
however,  that  the  husband  registered  as  a  voter  resident 
of  Omaha  during  his  stay  there.  We  are  not  prepared  to 
say  that  the  district  court  was  wrong  either  in  finding  that 
these  premises  were  the  family  homestead,  or  in  finding 
that  they  were  not  shown  to  be  of  more  than  |2,000  value 
above  incumbrances.  Dennis  v.  Omaha  Nationai  Bank, 
19  Neb.,  675;  Corey  v.  Schuster,  44  Neb.,  at  page  278. 

For  this  reason,  it  is  recommended  that  the  decree  of 
the  district  court  be  affirmed. 

KiBKPATSiGK  and  LoBiNGiEB,  CO.^  concur. 

Affirmed. 


J 
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Edwahd  Kosewater  V.  Richard  S.  Horton,  Trustee  of 
Greater  American  Exposition,  Bankrupt. 

Filed  Febbuabt  4,  1903.    No.  12,623. 

Commissioner's  opinion.    Department  No.  1. 

Pleading:  Petition:  Title:  Amendment:  Jubisdiction.  Entitling  a 
petition  "In  District  Court  of  Douglas  County^'  when  it  is  pre- 
pared for  and  filed  in  the  county  court,  is  an  amendable  defect, 
and  does  not  prevent  Jurisdiction  attaching  when  summons  is 
duly  served  and  returned,  the  defect  corrected  and  pleadings  to  the 
amended  petition  filed  by  the  defendant. 

Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Baxter,  J.    Affirmed. 

E.  W.  Simeraly  for  plaintiff  in  error. 

T.  W.  Blackburn  and  Ricaard  S,  Horton^  contra. 

Hastings,  C. 

Only  one  question  is  presented  by  the  record  in  this 
case:  Does  the  filing  of  a  petition  in  the  county  court  of 
Douglas  county  entitled  "In  the  District  Court"  of  the 
same  county  prevent  the  acquiring  of  any  jurisdiction  in 
the  case  by  the  county  court? 

On  December  21,  1900,  plaintiff  filed  in  county  court 
his  petition  against  the  defendant  Rosewater  asking  for 
a  judgment  in  the  sum  of  f250  and  interest  for  assess- 
ments on  stock  in  The  Greater  American  Exposition. 
The  petition  was  entitled  "In  the  District  Court  of 
Douglas  County";  summons  was  issued  by  the  county 
court  on  that  day  returnable  October  1,  and  was  duly 
taerved,  requiring  the  defendant  Rosewater  to  answer  in 
that  court  on  October  1.  On  that  day  defendant  appeared 
*'for  the  purpose  of  this  motion  and  for  no  other  object" 
and  suggested  that  the  petition  was  entitled  in  the  dis- 
trict court  of  Douglas  county.  On  October  10,  the  matter 
came  up  for  hearing  and  the  plaintiff  obtained  leave  to 
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amend  the  petition  instanter  by  changing  the  name  of 
the  conrt  in  the  title;  defendant  was  given  ten  days  to 
plead.  On  October  20,  he  filed  a  motion  to  require  the 
plaintiff  to  separately  state  and  number  his  causes  of 
action.  On  November  19,  on  defendant's  application,  the 
case  was  continued  to  the  December  term.  December  13, 
an  amended  answer  was  filed,  plaintiff  replied  and  the 
case  was  tried  to  the  court,  which  found  for  the  plaintiff 
and  rendered  judgment  for  f 277.45.  The  amended  answer 
admits  subscription  to  the  stock  to  the  amount  of  fSOO; 
alleges  payment  in  full  by  means  of  services  to  The 
Greater  American  Exposition  and  alleges  that  the  county 
court  had  no  jurisdiction  for  the  reason  that  the  petition 
in  said  cause  was  entitled  "In  the  District  Court  for 
Douglas  County."  From  the  judgment  in  the  county 
court  an  appeal  was  taken ;  the  same  issues  presented,  and 
judgment  again  rendered  against  the  defendant  for  9291.- 
13,  from  which  he  brings  error  to  this  court. 

As  above  stated  the  only  question  presented  for  our 
consideration  is  the  jurisdiction  of  the  county  court  anil 
by  consequence  the  jurisdiction  of  the  district  court.  It 
will  be  observed  as  above  stated,  that  when  this  defect  in 
the  petition  was  suggested  to  the  county  court,  leave  was 
obtained  to  amend  the  petition  and  leave  was  then  given 
to  defendant  to  plead,  of  which  he  availed  himself,  and 
in  the  following  month,  more  than  thirty  days  after  the 
amendment  of  the  petition,  he  filed,  under  leave  of  court, 
an  amended  answer.  Section  92  of  the  Code  of  Civil  Pro- 
cedure requires  certain  things  to  be  contained  in  the  peti- 
tion, one  of  which  is  the  name  of  the  court.  It  is  conceded 
that  this  provision  of  the  Code  has  application  to  pro- 
ceedings in  the  county  court  to  recover  the  amount  in 
question  here  and  that  the  jurisdiction  acquired  by  the 
county  court  was  by  virtue  of  this  petition  and  the  is- 
suance of  a  summons  upon  it.  Was  the  petition,  because 
of  its  failing  to  contain  the  name  of  the  court,  a  nullity 
and  not  susceptible  of  amendment? 

In  Merrill  v.  Wright,  54  Neb.,  at  page  519,  the  failure 
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to  allege  an  essential  fact  required  to  constitute  a  cause 
of  action  is  held  not  to  render  a  petition  for  foreclosing  a 
tax  lien  a  nullity.  The  petition  is  held  to  be  amendable 
and  by  consequence  that  it  prevents  the  statute  of  limi- 
tations running  against  the  lien  which  was  sought  to  be 
foreclosed.  This  was  done  largely  on  the  authority  of 
section  145  of  the  Code  of  Civil  Procedure,  which  pro- 
vides, "The  court  in  every  stage  of  an  action,  must  dis- 
regard any  error  or  defect  in  the  pleadings  or  proceed- 
ings, which  does  not  affect  the  substantial  rights  of  the 
adverse  party;  and  no  judgment  shall  be  reversed  or 
affected  by  reason  of  such  error  or  defect" 

Plaintiff  in  error  has  cited  certain  Iowa  cases,  the  first 
of  which,  is  Jorda/n  v.  Brown,  S2  N.  W.  Rep.  [la.],  4K0,  but 
the  defect  in  that  case  was  not  attempted  to  be  remedied 
so  far  as  the  court  in  which  the  petition  was  originally 
filed  was  concerned.  Judgment  was  entered  while  there 
was  no  petition  on  file  as  required  by  the  statute,  without 
any  appearance  on  the  part  of  the  defendant,  or  without 
his  ever  having  been  summoned  in  that  court.  It  is  not 
surprising  that  the  supreme  court  of  Iowa  held  that  there 
was  no  jurisdiction. 

Garret  son  v.  Hays  Bros.,  29  N.  W.  Rep.  [la.],  786,  and 
Morgan  v.  Small ^  33  la.,  118,  both  seem  to  have  been  dis- 
missed on  the  ground  that  there  was  no  petition  on  file 
at  any  time  in  these  actions  on  which  a  judgment  could 
have  been  rendered.  We  do  not  discover  in  the  Iowa  cases 
any  holding  that  this  defect  in  question  in  the  present 
case  is  not  amendable  nor  do  we  see  any  reason  why  it 
should  not  be  held  to  come  within  the  liberal  statutes  of 
amendments  provided  in  this  state.  In  this  case  the  de- 
fendant was  duly  served  with  summons,  duly  appeared  in 
the  action,  has  presented  his  defense,  and  we  see  no  reason 
why  he  should  not  in  conscience  be  bound  by  the  result. 

In  McMurtry  v.  State,  19  Neb.,  147,  26  N.  W.  Rep.,  915, 
it  is  held  that  the  district  court  was  not  justified  in  re 
fusing  to  regard  an  answer  filed  which  was  entitled  in  the 
county  court.    The  answer  was  not  a  nullity,  was  amend- 
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able,  and  it  was  error  on  the  part  of  the  diBtrict  court  to 
disregard  it. 

In  Livingston  v.  Coe,  4  Neb.,  379,  the  heading  of  a 
petition  "Supreme  Court  of  the  State  of  New  York,"  and 
filing  it  in  the  district  court  of  this  state,  was  held  to 
furnish  no  ground  for  the  dissolution  of  an  attachment  in 
the  case  because  it  was  held  that  the  petition  was  amend- 
able. 

In  Jansen  d  Co.  v.  Mundt,  20  Neb.,  320,  30  N.  W.  Rep., 
Ij  53,  in  reversing  the  action  of  a  district  court  in  dissolving 

an  attachment  because,  amoiig  other  things,  the  afiSdavit 
was  not  entitled  in  the  cause,  citing  both  of  the  foregoing 
cases,  the  court  says : 

"The  failure  to  entitle  a  proceeding  properly  may  be 
cause  for  a  motion  to  amend,  but  is  not  cause  for  dismiss- 
ing an  action.  ♦  ♦  ♦  The  failure  to  entitle  papers,  or  a 
mistake  in  that  regard,  will  not  be  a  fatal  defect  provided 
that  it  is  apparent  in  what  case  they  were  intended  to  be 
filed.  Courts  are  created  for  the  purpose  of  enforcing 
and  protecting  rights,  not  for  the  purpose  of  seizing 
technical  and  immaterial  defects  to  defeat  them.  Under 
the  Code,  if  the  court  has  jurisdiction  of  the  subject-mat- 
ter and  the  parties,  any  defect  in  the  pleadings  or  process 
is  amendable,  and  when  necessary  the  proper  amendments 
should  be  made  at  the  costs  of  the  party  in  fault.  The  rule 
as  to  amendments  is  to  be  liberally  construed  in  further- 
ance of  justice." 

It  is  recommended  that  the  judgment  of  the  district 
{  court  be  affirmed. 

KiRKPATRiCK  and  LoBiNGiER,  CC,  concur. 

Affirmed. 
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Joseph  McCleneghan  v.  A.  H.  Norton  bt  al. 

Filed  Febbuaby  4,  1903.    No.  12,525. 
Commissioner's  ^opinion.    Department  No.  1. 

1.  Trial:    Dibecting  Vebdict:    Evidence  Sufticient.     Where  the  evi- 

dence without  contradiction  establishes  the  right  of  one  party 
to  an  action  to  a  judgment,  it  is  not  error  for  the  trial  court  to 
direct  a  vejrdict  accordingly. 

2.  Bills  and  Notes:    Action  on  Note:    Evidence  Sufficient.    EiVidence 

examined,  and  found  sufficient  to  sustain  the  verdict  and  judgment 
rendered  thereon. 

Error  from   the   district  court  for   Douglas   county. 
Tried  below  before  Slabaugh,  J.    Affirmed. 

'Nelson  C.  Pratty  for  plaintiff  in  error. 

Baldrige  d  De  Bord,  contra. 

KiRKPATRICK,  C. 

This  is  an  action  brought  by  A.  H.  Norton,  defendant 
in  error,  against  Mrs.  Samuel  McCleneghan,  and  Joseph 
and  James  McCleneghan,  upon  a  promissory  note  for  the 
sum  of  1266,  dated  June  12,  1893,  given  by  the  :McClene- 
ghans  to  defendant  in  error.  Action  was  commenced 
thereon  in  the  county  court  of  Douglas  county,  resulting 
in  a  judgment  against  the  McCleneghans  above  named 
by  default.  Afterwards,  on  application  of  Joseph  Mc- 
Cleneghan, this  judgment  was  set  aside  as  to  him,  and 
trial  had,  which  resulted  in  a  judgment  in  his  favor. 
From  this  judgment  in  county  court  the  cause  was  taken 
to  the  district  court  by  A.  H.  Norton,  who  filed  a  petition 
in  district  court,  getting  up  a  copy  of  the  note,  which 
was  signed  by  "Mrs.  Sam'l  McCleneghan"  and  "^fcClene- 
ghan  Bros."  It  was  alleged  that  Joseph  and  James  Mc- 
Cleneghan did  business  as  Srcrieneghan  Brothers;  that 
the  firm  name  was  signed  to  the  note  by  Joseph  McClene- 
ghan; that  JIO  had  been  paid  thereon,  and  that  no  other 
'       18 
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or  further  payment  had  been  made.  Mrs.  Samuel  Mc- 
Clene*»:han  and  James  ilcClenej^han  again  made  default, 
and  Joseph  McClenc;^>;;n  for  answer  filed  a  general 
denial.  At  the  conclusicn  of  plaintiff's  testimony,  de- 
fendant McCleneghan  refused  to  introduce  any  testimony, 
and  both  parties  to  the  action  asked  for  peremptory'  in- 
structions in  tlieir  favor.  The  jury,  as  directed  by  the 
trial  court,  returned  a  verdict  against  all  the  defendants, 
and  judgment  rendered  thereon.  A  motion  for  a  new 
trial  by  Joseph  McCleneghan  was  by  the  court  overruled,' 
and  he  prosecutes  this  proceeding,  making  the  other  Me- 
Cleneghans  defendants  in  error  because  they  refused  to 
join  with  him  as  plaintiffs  in  this  proceeding.  The  only 
question  presented  is  tliat  the  trial  court  erred  in  refusing 
to  instruct  for  plaintiff  in  error,  and  in  directing  a  verdict 
for  defendant  in  error  Norton. 

It  is  disclosed  tlmt  some  time  prior  to  the  execution  of 
the  note  in  suit  Norton  owned  some  cattle  which  were 
being  pastured  on  a  farm  owned  and  controlled  by  the 
McCleneghans.  Joseph  ifcCleneghan  asked  Norton  what 
he  would  take  for  the  cattle,  and  was  informed  that  he 
would  take  1^266,  that  the  McCleneghans  already  had  the 
cattle,  in  their  pasture,  and  that  they  would  have  to  take 
their  chances  in  getting  them  all  there.  McCleneghan 
agreed  to  take  the  cattle  at  the  price  named.  Some  time 
later  Norton  called  on  Joseph  McCleneghan  for  payment, 
f^  and  was  told  that  they  were  not  ready  to  pay  just  then. 

ji  Norton  then  suggested  that  he  give  a  note  signed  by  him- 

|!  self,  his  brother,  and  his  mother.    This  Joseph  McClene- 

ghan promised  to  do.  Norton  returned  to  his  home,  and 
drew  up  a  note  which  he  sent  to  Joseph  for  signature  as 
suggested.  The  note  in  due  time  was  returned  with  the 
signatures  as  already  stated.  Some,  time  before  com- 
mencement of  this  action  James,  upon  request  of  Norton, 
paid  the  sum  of  $10  thereon,  and  said  that  they  would  pay 
the  remainder  as  soon  as  they  could.  The  testimony 
shows  beyond  question  that  James  and  Joseph  McClene- 
ghan were  carrying  on  the  business  of  buying  and  selling 
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cattle  as  "McCleneghan  Brothers";  that  they  kept  an 
account  in  the  bank  at  Valley  in  the  name  of  the  firm; 
that  each  gave  checks  on  the  bank  drawn  upon  the  ac- 
count, signing  the  firm  name  to  the  checks.  The  cashier 
of  the  bank  testified  at  the  trial  positively  that  the  signa- 
tures to  the  note  were  those  of  Mrs.  Samuel  McCleneghan 
signed  by  herself,  and  of  McCleneghan  Brothers,  signed 
by  Joseph  McCleneghan;  that  the  words  "McCleneghan 
Bros."  were  signed  in  the  handwriting  of  Joseph.  This 
testimony  was  amply  sufficient  to  justify  a  verdict  for  de- 
fendant in  error  Norton.  The  evidence  would  not  have 
authorized  a  verdict  for  plaintiff  in  error.  The  judgment 
is  manifestly  right,  and  it  is,  therefore,  recommended 
that  the  same  be  affirmed. 

Hastings  and  Lobingier,  CC,  concur. 

Affirmed. 


State  of  Nebraska,-  ex  rel.  Lee  Douglas,  v.  William 
Alstadt,  Justice  of  the  Peace  for  Douglas  County, 
Nebraska. 

Filed  Februaby  4,  1903.    No.  12,548. 

Commissioner's  opinion.    Department  No.  2. 

Appeal  and  Error:  New  Trial,  Motion  for:  Necessity  for.  Alleged 
errors  of  a  trial  court  in  the  admission  and  exclusion  of  testimony 
can  only  be  reviewed  in  this  court  when  they  have  first  been 
called  to  the  attention  of  the  trial  court  by  a  motion  for  a  new 
triaL 

'  Error  from   the   district   court   for   Douglas   county. 
Tried  below  before  Slabaugh,  J.    Affirmed. 

David  Van  Etten,  for  plaintiff  in  error. 

John  H.  McFarlandy  contra. 

Oldham,  C. 

This  was  an  application  for  a  mandamus  to  require  the 
defendant,  a  justice  of  the  peace,  to  approve  an  appeal 
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undertaking ;  the  alternative  writ  was  issued ;  answer  filed, 
and  on  the  hearing  the  writ  was  denied.  No  motion  for 
a  new  trial  was  filed  in  the  court  below,  and  all  the  allega- 
tions of  error  called  to  our  attention  in  the  brief  of 
plaintiff  in  error  are  with  reference  to  the  action  of  the 
trial  court  in  the  admission  and  rejection  of  testimonj 
and  with  reference  to  the  sufficiency  of  the  testimony  to 
sustain  the  judgment. 

We  have  long  held  that  an  application  for  a  mandi^muB 
is  in  its  nature  an  action  at  law  which  can  onlv  be  re 
viewed  on  error  proceedings,  and  the  rule  is  too  well 
established  to  require  any  citation  of  authorities  that 
errors  of  the  character  alleged  against  in  plaintiff's  brief 
can  only  be  reviewed  by  this  court  when  they  have  first 
been  called  to  the  attention  of  the  trial  court  by  a  motion 
for  a  new  trial. 

It  is  therefore  recommended  that  the  judgment  of  the 
trial  court  be  affirmed. 

Barnes  and  Pound,  CO.,  concur. 

Affirmed. 


John  and  William  C.  Shull  v.  Harriet  Best  et  al. 

m 

Ji  Filed  February  4,  1903.    No.  12.555. 

Commissioner's  opinion.     Department  No.  2. 

^'-    '  1.  Mechanics'  Liens:    Against  Building   Separate  from   Land.     One 

who  furnishes  material,  under  contract,  to  a  person  in  possession 
of  a  tract  or  lot  of  land  with  which  to  erect  a  house  or  other 
building  thereon,  in  case  such  person  does  not  become  the  owner 
of  the  premises,  may  have  a  mechanics'  lien  on  such   buildine 

»,  1  separate   from    the   land   on   which   it   is   situated.     Pickensi  v. 

Plattsmouth  Land  and  Investment  Co.,  31  Neb.,  585. 


2.  Mechanics'  Liens:  Judgment  Establishing  Lien  Against  EurT.niNo: 
Pepsoxaltt.  a  judgment  or  decree  establishing  such  lien  on  the 
building  alone  separate  from  the  real  estate,  and  ordering  it  sold 
to  satisfy  the  lien,  necessarily  adjuf't'^a^es  the  question  of  the 
nature  of  the  improvement,  and  in  effect  decrees  it  to  be  personal 
property. 
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8.  Xechanlcs'  Liens:    Against  Building:    Title  of  Pubchaser:    Re> 

« 

PLXViN.  One  purchasing  the  building  at  a  sheriff's  sale,  under  such 
decree,  upon  a  confirmation  of  the  sale,  obtains  title  thereto  as 
between  the  parties  to  the  foreclosure  and  the  right  to  remove  it 
from  the  premises,  and  in  case  he  can  not  obtain  possession  of 
it  otherwise.  It  not  appearing  to  be  occupied  as  a  family  dwelling, 
he  may  maintain  replevin  therefor.  Waters  v,  Reuber,  16  Neb., 
99;  McDaniel  v.  Lipp,  41  Neb.,  713. 

4.  Xechanics'  Xiens:  Against  Building:  Fobeclosure:  Sale:  Subse- 
quent Purchase  or  Land  bt  Defendant:  Removal  of  Building. 
After  the  confirmation  of  the  sale,  made  on  the  decree  in  the 
foreclosure  suit  the  defendant  therein,  who  purchased  the  material 
and  erected  the  building,  can  not,  by  purchasing  the  land,  pre- 
vent the  removal  thereof. 

Error  from  the  district  court  for  Burt  county.  Tried 
below  before  Dickinson,  J.    Reversed. 

T.  R.  Ashley  and  W.  G.  Sears,  for  plaintiffs  in  error. 

Oillis  d  Botces,  contra. 

Barnes,  C. 

This  was  an  action  in  replevin  tried  in  the  district 
court  for  Burt  county.  The  plaintiffs  in  their  petition  and 
aiBdayit,  filed  in  the  lower  court,  alleged  that  they  were 
the  owners  of  a  certain  dwelling  house,  situated  on  the 
southeast  quarter  of  the  northwest  quarter  of  section  2, 
township  23  north  of  range  10  in  said  county;  that  it 
waB  personal  property,  and  of  the  value  of  about  f200; 
that  the  defendants  wrongfully  detained  the  same  from 
their  possession,  and  had  so  detained  the  same  for  the 
space  of  two  and  one-half  years;  that  they  had  been 
damaged  by  reason  thereof  in  the  amount  of  the  reason- 
able use  of  the  said  building,  which  they  alleged  to  be  |5 
pep  month  during  the  whole  of  said  time,  or  |150.  The 
answer  of  the  defendants  was  a  general  denial.  T^pon 
these  issues  the  cause  was  tried  to  a  jury  and  at  t)u»  close 
of  the  evidence,  upon  the  request  of  the  defendants,  the 
trial  court  directed  the  jury  to  return  a  verdict  in  their 
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favor.  This  was  accordingly  done.  The  plaintiffs  filed  a 
motion  for  a  new  trial,  which  was  overruled,  and  there- 
upon prosecuted  error  to  this  court. 

It  appears  from  the  bill  of  exceptions  that  the  plaintiflFs, 
on  or  about  the  6th  day  of  July,  1895,  under  an  oral  agree- 
ment with  the  defendant,  George  E.  White,  had  furnished 
to  him  the  necessarv  material  for  the  erection  of  a  dwell- 
ing  house  on  the  land  above  described;  that  they  had 
taken  the  necessary  steps  to  perfect  a  mechanics'  lien 
thereon,  that  they  commenced  an  action  in  the  district 
court  of  Burt  county  to  foreclose  the  same^  and  to  that 
end  on  the  5th  day  of  June,  1897,  filed  an  amended  peti- 
tion against  the  defendants,  George  E.  White,  Annie  White 
and  Arthur  White,  setting  forth  facts,  in  the  usual  form, 
sufficient  to  constitute  a  cause  of  action  for  that  purpose. 
It  was  alleged  in  the  petition  that  the  defendant,  Geoi^ 
E.  AVhite,  was  the  owner  in  fee  of  the  premises  upon 
which  the  house  in  question  was  situated  at  the  time  he 
purchased  the  material  used  in  its  construction;  that 
Annie  White  was  his  wife,  and  that  Arthur  White  claimed 
some  interest  in  the  property,  the  nature  and  extent  of 
which  was  unknown  to  the  plaintiffs.  The  petition  closed 
with  the  usual  prayer  for  the  foreclosure  of  a  mechanics' 
lien,  and  for  such  other  and  further  relief  as  equity  might 
require.  To  this  petition  the  defendants  George  E.  White 
and  Annie  White,  filed  an  answer  as  follows : 

"1.  Comes  now  the  defendant,  George  E.  White,  and 
for  himself  and  the  defendant  Annie  White,  answ^ering  the 
amended  petition  of  the  plaintiffs,  deny  each  and  every 
allegation  in  said  petition  contained. 

"2.  The  defendants  deny  that  they  or  either  of  them 
are  the  owners  in  fee  of  the  land  described  in  the  plain- 
tiffs' petition." 

Upon  the  issues  tlius  joined  the  cause  was  tried,  and  it 
appears  from  the  decree,  which  was  introduced  in  evi- 
dence, that  the  court  found  that  there  was  due  from  the 
defendant,  George  E.  White,  to  the  plaintiffs  the  sum  of 
1250;  and  that  on  the  21st  day  of  February,  1896,  the 
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plaintiflfs  made  an  account  in  writing  of  the  items  set 
forth  in  the  said  petition,  and  after  making  oath  thereto 
filed  the  same  in  the  county  clerk's  office  of  Burt  county, 
Nebraska,  and  the  same  is  duly  recorded  therein,  and  is 
a  mechanics'  lien  upon  the  dwelling  house  situated  on  tiM» 
southeast  quarter  of  the  northwest  quarter  of  section  2, 
township  23  north  of  range  10,  of  Burt  county;  Nebraska, 
and  that  the  plaintiifs  are  entitled  to  have  the  lien  en- 
forced against  the  building.  Thereupon  the  following 
decree  was  entered : 

*'It  is  therefore  considered  by  the  court  that  the  plain- 
tiffs recover  from  the  defendant  George  E.  White  the  sum 
of  1250  and  their  costs  herein  expended ;  and  in  case  said 
judgment  is  not  paid  within  twenty  days  from  the  entry 
of  this  judgment  that  an  order  issue  to  the  sheriflf  of  Burt 
county  commanding  him  to  sell  said  building  as  upon 
execution,  and  apply  the  proceeds  thereof  in  payment  of 
the  amount  so  found  upon  the  confirmation  of  said  sale." 

It  further  appears  that  on  the  15th  day  of  November, 
1897,  an  order  of  sale,  or  execution,  was  issued  upon  the 
judgment  and  decree  and  that  the  sheriff  of  Burt  county 
sold  the  building  in  question  to  the  plaintiflfs;  that  after: 
wards  the  sale  was  confirmed  and  the  sheriflf  was  directed 
to  make  and  deliver  to  the  plaintiflfs  herein  a  bill  of  sale 
for  the  property  so  sold.  The  plaintiflfs  having  failed  to 
obtain  possession  of  the  building  under  the  proceedings 
above  mentioned,  brought  this  suit  in  replevin  for  the  pur- 
pose of  obtaining  the  possession  thereof. 

It  further  appears  from  the  evidence  of  the  defendant 
George  E.  White,  that  at  the  time  he  purchased  the  ma- 
terial and  erected  the  building  in  question,  he  had  no 
interest  whatever  in  the  premises  on  which  it  was  situated. 
He  also  introduced  proof  to  show  that  at  the  time  the 
building  was  erected  it  was  placed  upon  a  brick  founda- 
tion, and  was  thus  affixed  permanently  to  the  real  estate. 
He  further  testified  that  about  the  time  of  the  commence- 
ment of  this  action  he  obtained  title,  by  deed,  to  the  land 
.'  cribed  in  the  petition.     The  testimony  disclosed  that 


rr»' 


■V,. 


1 


p^''' 


I' 


•> 


( 


> 


216  NEBRASKA  REPORTS.      [Unofficial. 

Shnll  Y.  Best 

the  Talue  of  the  house  in  question  was  about  (300.  Upon 
these  facts,  which  are  practically  undisputed,  the  court 
directed  the  jury  to  return  a  verdict  for  the  defendant, 
which  was  accordingly  done.  Plaintiffs'  motion  for  a 
new  trial  was  overruled  and  the  court  entered  a  judf^ment 
upon  the  verdict,  in  the  alternative,  requiring  the  plain- 
tiffs to  return  the  building  to  the  defendants  within  the 
time  named  in  the  judgment,  or  if  return  could  not  be 
had  that  the  defendants  have  judgment  against  the  plain- 
tiffs for  the  said  sum  of  fSOO  and  costs  of  suit.  The 
plaintiffs  thereupon  brought  the  case  to  this  court  by 
petition  in  error,  and  now  contend  that  the  court  erred 
in  directing  the  jury  to  return  a  verdict  for  the  defend- 
ants. 

The  defendants  contend  that  the  judgment  foreclosing 
the  mechanics'  lien,  and  the  proceedings  thereunder  by 
which  the  plaintiffs  claim  they  acquired  the  ownership 
and  right  to  the  possession  of  the  building,  are  absolutely 
void,  and  therefore  the  court  did  not  err  in  instructing 
the  jury  to  return  a  verdict  in  their  favor. 

We  are  therefore  required  to  determine  whether  under 
the  provisions  of  article  1,  chapter  54,  of  the  Compiled 
Statutes  of  1901  [Annotated  Statutes,  section  7100], 
one  who  furnishes  material  for  the  erection  of  a  house 
to  a  person  in  possession  of  the  real  estate,  who  is 
not  the  owner  thereof,  can  have  a  mechanics'  lien  upon 
the  building  so  constructed  apart  from  any  lien  upon 
the  land  upon  which  it  is  erected.  This  question  presents 
some  difficult  features.  A  mechanics'  lien  is  purely  a  stat- 
utory remedy,  and  unless  the  statutes  expressly  provide 
for  it,  or  by  a  fair  liberal  construction  of  the  statute  such 
lien  can  be  sustained,  it  can  not  be  said  to  exist.  Hence 
it  has  been  held  in  many  of  the  states  that  no  lien  can  be 
obtained  on  a  building  or  improvement  alone.  We  find^ 
however,  upon  an  examination  of  the  authorities  that  this 
question  was  before  this  court,  and  was  decided  in  the 
case  of  Pickens  v.  Plattsmouth  Land  and  Investment  Co., 
31  Neb.,  585.    It  appears  that  in  that  case  the  Plattsmouth 
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Land  and  Investment  Company  had  a  contract  with  the 
Plattsmouth  Land  &  Improvement  Company  for  the  pur- 
chase of  certain  real  estate;  that  the  investment  company 
entered  into  a  contract  with  Pickens  to  furnish  lumber 
and  material  for  the  erection  of  a  hotel  to  be  situated 
thereon.;  that  such  material  was  furnished,  and  the  build- 
ing was  erected ;  that  the  contract  of  purchase  was  aban- 
doned, and  thus  the  title  to  the  land  remained  in  the  Platts- 
mouth  Land  &  Improvement  Company,  and  the  investment 
company  never  had  any  title  thereto.  An  action  was  com- 
menced in  the  district  court  for  Cass  county  by  Pickens 
to  foreclose  a  mechanics'  lien  which  he  had  perfected 
upon  the  building  and  the  premises  on  which  it  was 
situated.  The  facts  above  stated  were  made  to  appear  on 
the  trial,  and  the  court  held  that  the  mechanics'  lien  at- 
tached to  both  the  building  and  the  premises,  and  rendered 
a  decree  of  foreclosure.  From  that  judgment  an  appeal 
was  taken  to  this  court,  and  it  was  held  that  no  lien  at- 
tached to  the  premises,  and  that  part  of  the  judgment 
should  be  reversed;  that  Pickens  was  entitled  to  a  lien 
upon  the  building,'  the  property  of  the  investment  com- 
jiany  and  that  part  of  the  decree  was  affirmed.  It  thus  ap- 
pears that  we  have  already  determined  this  question,  and 
held  that  a  lien  may  be  had  upon  a  building  an<|(  improve- 
n^nt  separate  and  apart  from  the  premises  upon  which  it 
is  situated. 

In  the  third  paragraph  of  the  syllabus  in  Henry  d 
Goatsivorth  Go.  v.  Fisherdick,  37  Neb.,  207,  55  N.  W.  Rep., 
643,  we  find  the  following : 

"A  person  commencing  to  furnish  material  for,  or  com- 
mencing to  labor  on,  an  improvement  on  real  estate  must 
at  the  time  take  notice  of  the  interest  and  title  in  the 
premises  of  the  person  with  whom  he  contracted,  as  shown 
by  the  public  records,  as  his  lien  for  labor  or  material, 
aside  from  the  improvement  itself,  attaches  only  to  such 
interest." 

The  same  rule  is  announced  in  Waterman  v.  Stout,  38 
Neb.,  396,  66  K  W.  Rep.,  987,  and  in  Hoagland  v.  Louoe, 
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39  Neb.,  397,  58  N.  W.  Rep.,  197.  In  Carpenter  v.  Leon- 
ard, 5  Minn.,  119,  the  court  in  deciding  this  identical  ques- 
tion made  use  of  the  following  language : 

"Section  1  of  the  act  of  August  12,  1858,  Compiled 
Statutes,  696,  provides  'that  any  person  or  company  who 
shall  have  performed  or  may  hereafter  perform  labor  or 
furnish  materials  or  machinery  for  erecting,  constructing, 
altering  or  repairing,  any  house,  mill,  manufactory  or 
other  building  or  appurtenances,  or  for  constructing,  alter- 
ing, or  repairing,  any  boat,  vessel  or  other  water  craft  by 
virtue  of  a  contract  or  agreement  with  the  owner  or  agent 
thereof,  shall  have  a  lien  to  secure  the  payment  of  the 
same  upon  such  house,  mill,  manufactory,  or  other  build- 
ing, and  appurtenances  ♦  ♦  ♦  together  with  the  right, 
title,  or  interest  of  the  person  or  persons  owning  such 
house,  mill,  manufactory,  or  other  building  and  appur- 
tenances, on  and  to  the  land  upon  which  the  same  shall  be 
situated,  not  exceeding,^  etc.  It  will  be  observed  from 
this  act,  that  in  order  that  the  lien  should  attach,  it  is  not 
necessary  that  the  owner  of  the  building  upon  which  the 
work  has  been  performed  should  also  be  the  owner  of  the 
land  upon  which  the  same  is  situated.  The  lien  is  upon 
the  building,  and  also  upon  *the  right,  title  or  interest,  of 
the  persqp  owning  such  house,'  whatever  such  interest  may 
be." 

The  only  essential  difference  between  the  statutes  of 
Minnesota  and  the  statutes  of  this  state  relating  to  me- 
chanics' liens  is,  where  we  use  the  conjunction  "and,"  in 
the  statute  of  Minnesota  are  found  the  words  "together 
with."  It  will  be  observed  that  in  construing  their  statute 
the  supreme  court  of  Minnesota  uses  the  words  "together 
with,"  and  the  conjunction  "and,"  interchangeably. 

Many  other  cases  might  be  cited  in  support  of  this  rule, 
but  it  is  believed  that  nearly  all  of  them  are  based  upon 
statutes  which  in  effect  declare  that  a  lien  may  be  had 
upon  the  building  separate  and  apart  from  the  land  on 
which  it  is  situated.  In  the  case  of  Rogers  v.  The  Omaha 
Hotel  Co.,  4  Neb.,  54,  Maxwell^  J.,  speaking  for  the 
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court  says:  "The  object  of  the  law  under  consideration, 
being  to  secure  the  claim  of  those  who  have  contributed  to 
the  erection  of  a  building,  it  should  receive  the  most  liberal 
construction  to  give  full  effect  to  its  provisions."  We 
think  the  construction  placed  upon  the  statute  in  Pickens 
V.  Plattsmouth  Land  and  Investment  Co.  is  correi*t,  and 
should  be  adhered  to,  and  we  therefore  hold  that  the  court 
had  power  to  enter  the  decree  giving  the  plaintiffs  a  me- 
chanics' lien  upon  the  building  in  question  and  foreclosing 
the  same.  It  follows  that  the  judgment  of  the  district 
court  was  not  void. 

Where  a  judgment  or  decree  of  a  court  of  record  is  not 
void  upon  its  face,  when  offered  in  evidence  in  another 
suit  to  sustain  a  right  to  which  the  party  claims  he  is 
entitled  thereunder,  it  is  not  open  to  collateral  attack 
and  will  be  held  to  establish  whatever  rights  appear  to 
be  conferred  thereby.  "The  record  of  a  judgment  regular 
on  its  face,  in  a  case  of  which  the  court  rendering  it  had 
jurisdiction,  imports*  absolute  verity  until  modified  or  re- 
versed in  a  direct  proceeding,  and  can  not  be  attacked 
collaterally."    Bryant  v.  Estdbrook,  16  Neb.,  217,  20  N.  / 

W.  Rep.,  245;  Chase  v.  Miles,  43  Neb.,  687,  62  N.  W.  Rep., 
35;  Stenhcrg  v.  State,  48  Neb.,  at  page  316,  67  N.  W.  Rep., 

190. 

It  is  next  contended  on  the  part  of  the  defendants,  that 
although  George  E.  White  was  'not  the  owner  of  the 
premises  at  the  time  he  purchased  the  material  and  erected 
the  building  in  question  thereon,  yet  be  became  the  owner  , 
after  tlie  plaintiff  purchased  the  house  at  the  sheriff's 
sale  under  the  decree  foreclosing  the  mechanics'  lien,  and 
before  the  commencement  of  this  suit,  and  having  afSxed 
the  building  to  the  soil  permanently  so  as  to  make  it  a  part 
of  the  real  estate,  he  is  now  in  a  position  to  claim  that  the 
hotise  is  not  personal  property,  but  is  a  part  of  the  realty, 
and  as  such  owner  he  can  prevent  its  removal  and  that  an 
action  of  replevin  can  not  be  maintained  to  recover  the 
possession  thereof.  The  decree  foreclosing  the  mechanics' 
lien  necessarily  adjudicated  and  settled  the  question  of 
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the  nature  of  the  building;  it  must  have  been  adjudged  to 
be  personal  property,  and  as  such  subject  to  the  plaintiffs' 
lien,  without  regard  to  the  real  estate  upon  which  it  was 
situated.  The  defendants  herein  were  parties  to  that 
action.  Not  having  appealed  froti  the  judgment,  but  at 
all  times  having  acquiesced  therein  and  recognized  its 
validity  and  binding  force,  they  will  not  now  be  permitted 
to  avoid  its  effect  by  the  purchase  of  the  real  estate  on 
which  was  erected  the  house  in  question. 

The  judgment  of  a  court  or  tribunal  having  cognizance 
of  the  subject-matter  is  conclusive  between  the  parties  and 
their  privies  when  the  same  matter  comes  in  question  be- 
tween them  in  the  same  or  another  court.  State  t?.  Board 
of  County  Commissioners  of  Buffalo  County^  6  Neb.,  452; 
Stenberg  v.  State,  supra,  A  judgment  rendered  by  a  court 
which  had  jurisdiction  of  the  parties  and  of  the  subject- 
matter  as  between  such  parties  conclusively  settles  all 
questions  litigated,  subject  only  to  the  contingency  of  a 
reversal  or  modification  in  the  same  proceeding.  Ch<ise  v. 
Miles,  supra.  Such  judgment  settles  all  matters  litigated, 
and  can  not  be  assailed  collaterally. 

The  nature  of  the  property  in  question  in  this  suit  was 
necessarily  litigated  and  determined  under  the  issues  in 
the  case  foreclosing  the  mechanics'  lien.  By  the  decree  of 
the  court,  as  above  stated,  the  building  was  held  to  be 
personal  property,  otherwise  the  court  would  not  have 
subjected  it  to  the  lien,  regardless  of  the  real  estate  upon 
which  it  was  situated.  The  defendant  can  not  relitigate 
that  question  in  this  case.  The  position  now  taken  by  the 
defendants  is  subversive  of  both  legal  and  equitable  prin- 
ciples, and  can  not  be  looked  upon  with  favor,  or  sanc- 
tioned by  this  court.  Brown  v,  Jones^  55  N.  W.  Rep. 
[Minn.],  54. 

It  has  been  repeatedly  held  by  us  that  replevin  will  lie 
to  recover  the  possession  of  a  building.  Mills  v.  Rcdick,  1 
Neb.,  437 ;  McDaniel  v.  Lipp,  41  Neb.,  at  page  716,  60  N. 
W.  Rep.,  81;  Ellsworth  v.  McDotrell,  44  Neb.,  707,  ^62  N. 
W.  Rep.,  1082.    An  action  of  replevin  may  be  maintained 
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for  property  which,  as  between  the  parties,  is  personalty. 
McDaniel  v.  Lipp,  supra. 

As  we  have  heretofore  stated,  the  judgment  in  the  me- 
chanics' lien  case  as  between  the  parties  therein  and  to 
this  suit,  fixed  and  determined  the  nature  of  the  property 
in  question;  and  it  not  having  been  made  to  appear  that 
at  the  time  of  the  commencement  of  this  suit  the  building" 
was  occupied  as  a  family  dwelling  this  action  can  certainly 
be  maintained. 

We  therefore  hold  that  the  court  erred  in  directing  a 
verdict  for  the  defendant,  and  we  recommend  that  the 
judgment  of  the  district  court  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

Pound  and  Oldham,  CC,  concur. 

Reversed  and  remanded. 


Christian  F.  Scheel  v.  August  Lackner  bt  al. 

Filed  February  4,  1903.    No.  12,567. 
Commissioner's  opinion.    Department  No.  2. 

1.  Homestead:    Fraudulent  Convetances.   The  homestead  of  a  debtor 

to  the  extent  and  value  of  |2,000  is  not  the  subject  of  fraudulent 
allenatibn. 

2.  Homestead:    Alienation:    Purchase  of  Other  Land:    Conveyance 

TO  Wife.  The  debtor  may  invest  the  proceeds  of  such  homestead 
In  other  land  at  any  time  within  six  months  after  the  alienation 
thereof,  or  may  exchange  it  for  other  land,  and  cause  the  same  to 
be  conveyed  to  his  wife,  and  she  will  be  entitled  to  hold  such  land 
to  the  amount  of  $2,000,  free  and  clear  of  his  debts. 

Error  from  the  district  court  for  Jefferson  county. 
Tried  below  before  Letton,  J.    Affirmed. 

E.  n.  Einshaw  and  A.  R.  Scott^  for  plaintiff  in  error. 

JB.  A.  Glapp  and  J.  G.  Hartigan,  contra. 


n 
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Barnes,  G. 

This  was  an  action  in  the  nature  of  a  creditors'  bill, 
brought  in  the  district  court  of  Jefferson  county,  by  the 
plaintiff  in  error  againt^t  the  defendants  August  Lackner 
and  his  wife,  Annie,  to  ^'et  aside  a  deed  to  the  wife,  of 
eighty  acres  of  land  situated  in  that  county,  and  subject 
said  land  to  the  payment  of  a  judgment  in  favor  of  the 
plaintiff  and  against  the  husband.  At  the  conclusion  of 
the  trial  the  court,  upon  the  evidence,  found  the  following 
facts : 

"1.  The  court  finds  that  on  the  6th  day  of  April,  1896, 
the  defendant,  August  Lackner,  purchased  from  one 
Amelia  Zieman  the  south  half  of  the  northeast  quarter  of 
section  twelve,  township  four  north,  range  one  east,  in 
Jefferson  county,  Nebraska,  for  the  sum  of  f 2,400,  |ftl,700 
of  which  was  paid  by  the  assumption  of  certain  mortgagee 
to  that  extent  then  existing  upon  said  property,  and  the 
remaining  f  700  was  to  be  paid  to  the  said  Amelia  Zieman. 

"To  secure  the  payment  of  said  f700  the  defendants, 
August  Lackner  and  Annie  Lackner,  his  wife,  executed  a 
deed  to  the  said  Amelia  Zieman  of  a  certain  eighty^ acre 
tract  of  land  in  Saline  county,  Nebraska,  which  the  said 
August  Lackner  and  Annie  Lackner  then  occupied  as  their 
homestead. 

"2.  The  court  further  finds  that  the  eighty  acres  of  land 
in  Jefferson  county  was,  at  the  request  of  August  Lackner, 
conveyed  by  the  said  Amelia  Zieman  to  his  wife,  Annie 
Lackner,  with  the  intent  and  purpose  of  placing  the  same 
beyond  the  reach  of  the  plaintiff,  Scheel. 

"3.  The  court  further  finds  that  at  the  time  the  pnreha^ 
of  the  said  eighty  acres  of  land  in  Jefferson  county  wa« 
made  by  the  said  August  Lackner,  the  said  August  Lackner 
had  incurred  a  liability  to  the  plaintiff.  Christian  F. 
Scheel,  by  reason  of  the  conversion  of  certain  goods  and 
chattels  of  said  Scheel  to  his  own  use ;  and  that  afterwards, 
on  the  14th  day  of  February,  1900,  the  said  plaintiff  re- 
covered a  judgment  in  the  district  court  of  Saline  eountz, 
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Nebraska,  against  said  August  Lackner  for  the  conversion 
of  said  goods  for  the  sum  of  f  1,792  and  costs  of  suit  taxed 
at  142,  which  judgment  still  remains  in  full  force  and 
effect,  and  wholly  unsatisfied. 

"4.  The  court  further  finds  that  afterwards  the  plaintiff 
caused  a  transcript  of  said  judgment  to  be  filed  in  the  dis- 
trict court  of  Jefferson  county ;  that  afterwards  he  caused 
executions  to  be  issued  both  in  Saline  coilnty  and  Jeffer- 
son county,  upon  said  judgments  which  were  returned 
wholly  unsatisfied. 

"5.  The  court  further  finds  that  at  the  time  that  said 
August  Lackner  and  Annie  Lackner  executed  the  convey- 
ance of  the  eighty  acre  homestead  in  Saline  county,  Ne- 
braska, said  eighty  acres  were  incumbered  by  mortgage 
to  the  amount  of  nearly  |1,700  and  that  the  total  value 
of  said  eighty  acres  did  not  exceed  f 2,400;  and  that  said 
eighty  acre  homestead  in  Saline  county,  Nebraska,  was 
absolutely  exempt  to  the  said  August  Lackner  and  Annie 
Lackner,  and  was  incapable  of  fraudulent  alienation.*' 

These  facts  fully  state  the  case.  The  conclusions  of  law 
based  upon  the  foregoing  are  stated  in  the  sixth  finding, 
which  is  as  follows : 

"6.  The  court  further  finds  that  since  the  plaintiff. 
Christian  F.  Scheel,  was  not  entitled  to  enforce  his  judg- 
ment against  the  eighty  acres  of  land  in  Saline  county  by 
reason  of  its  homestead  character,  he  is  not  entitled  to 
follow  the  proceeds  of  the  same;  and  that  by  the  procur- 
ing of  the  title  to  the  tract  of  land  in  controversy  in  this 
case  to  be  made  to  his  wife,  Annie  Lackner,  the  defendant, 
August  Lackner,  was  not  guilty  of  any  fraud  or  violation 
of  the  rights  of  the  plaintiff.  Christian  F.  Scheel,  and 
there  is  no  equity  in  the  plaintiff's  bill.'* 

The  plaintiff's  exceptions  were  overruled,  and  thereupon 
the  following  judgment  was  rendered : 

^Wherefore  it  is  considered,  ordered  and  adjudged  by 
the  court,  that  the  plaintiff.  Christian  F.  Scheel,  take 
nothing  by  his  bill,  that  his  action  be,  and  is  hereby  dis- 
missed, at  the  costs  of  the  said  plaintiff,  taxed  at  f 52.30/' 
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A  motion  for  a  new  trial  was  filed  and  overrnled,  ex- 
ceptions were  taken,  and  the  plaintiff  thereupon  brought 
the  case  to  this  court  by  a  petition  in  error. 

An  examination  of  the  record  discloses  that  the  findings 
of  facts  are  fully  sustained  by  the  evidence.  No  serious 
objection  is  urged  to  any  of  them,  but  it  is  contended  that 
the  court  erred  in  his  conclusions  of  law  and  in  his  judg- 
ment rendered  thereon.  It  is  insisted  by  the  plaintiff  that 
the  finding  that  the  title  to  the  land,  at  the  request  of  the 
judgment  debtor,  was  put  in  the  name  of  the  wife  to  place 
the  property  beyond  the  reach  of  the  plaintiff,  is  sufficient 
to  require  the  court  to  set  aside  the  deed  and  subject  the 
propert V  to  the  payment  of  the  plaintiff's  judgment ;  that 
the  dnd  of  the  land  in  Saline  county,  which  was  the 
homestead  of  the  defei^tdants,  was  only  a  mortgage,  and 
that  by  reason  thereof  they  did  not  part  with  the  title  to 
their  homestead,  and  the  judgment  of  the  court  gives  them 
two  homesteads  which  they  are  not  entitled  to  have.  We 
can  not  agree  with  these  contentions.  It  is  established 
bevond  question  that  the  land  in  Saline-  countv  Avas  the 
homestead  of  the  defendants ;  that  it  was  worth  only  about 
$2,400,  and  that  it  was  incumbered  by  a  mortgage  of 
f  1,700.  This  would  leave  ?700  as  the  equity  of  the  defend- 
ants in  their  Saline  county  homestead.  In  any  event,  this 
equity  in  the  homestead  would  be  exempt  to  them,  and 
would  not  be  the  subject  of  fraudulent  alienation. 
Whether  the  deed  to  the  homestead,  which  was  given  as  a 
consideration  for  f  700  of  the  purchase  price  of  the  land  in 
question,  was  a  mortgage  or  not,  makes  no  difference  so 
far  as  the  rights  of  the  parties  are  concerned.  The  land 
situated  in  Jefferson  county  sought  to  be  subjected  to  tlie 
payment  of  the  plaintiff's  judgment,  was  w^orth  only 
about  J2,400  at  the  time  it  was  purchased;  it  was  incum- 
bered by  mortj^ages  to  the  amount  of  $1,700,  which  the 
defendants  assumed.  Therefore  the  equity  in  this  land 
was  no  greater  than  their  equity  in  their  Saline  county 
homestead.  The  effect  of  the  transact i(m  was  to  pay  an 
equity  of  |700  in  the  land  in  question.     It  was  simply 
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transferring  the  equity  in  the  Saline  county  land,  which 
was  exempt  as  a  homestead,  and  not  subject  to  fraudulent 
alienation,  into  an  equity  in  the  land  in  question,  and  no 
matter  what  the  intention  of  the  defendant  Christian  P. 
Scheel  was,  the  plaintiff  herein  has  no  cause  of  complaint 
Mundt  V.  Hagedorn,  49  Neb.,  409;  Munson  v.  Garter,  40 
Neb.,  417.  The  interest  of  the  defendants  in  their  Saline 
county  homestead  was  absolutely  exempt,  and  the  plain- 
tiff's judgment  was  no  lien  thereon.  Hoy  v.  Anderson,  39 
Neb.,  386;  Corey  v.  Plummer^  Perry  d  Co.,  iS  Neb.,  481; 
Prugh  V.  Portsmouth  Savings  Hank,  48  Neb.,  414;  Mundt 
V.  Hagedorn^  supra;  Horbaeh  v.  Smiley,  54  Neb.,  217; 
Farmers^  Loan  d  Trust  Co.  v.  Schtoenk,  54  Neb.,  657; 
Smith  V.  Neufeld,  57  Neb.,  660. 

The  land  in  suit  represented  the  proceeds  of  the  transfer 
of  the  homestead.  These  were  exempt  to  defendant  Lack- 
ner to  be  disposed  of  as  he  saw  fit,  at  any  time  within  six 
months  after  the  date  of  the  transaction.  He  gave  the  land 
obtained  by  the  transfer  of  their  homestead,  to  his  wife 
Annie  Lackner;  this  he  had  a  perfect  right  to  do.  The 
money  received  from  the  sale  of  the  homestead  to  the 
amount  of  $2,000  was  exempt  for  the  period  of  six  months 
thereafter,  and  was  entitled  to  the  same  protection  against 
legal  process  and  the  voluntary  disposition  of  the  claim- 
ant, which  the  law  gives  to  the  homestead  itself.  Section 
16,  chapter  36,  Compiled  Statutes  [Ann.  St.  sec.  6215]. 

The  plaintiff  had  no  right  to  complain  because  the  land 
purchased  by  the  proceeds  of  the  homestead  in  Saline 
county  was  conveyed  to  the  wife.  Frazier  v.  Syas,  10 
Neb.,  at  page  117;  CHllespie  v.  Broton  &  Ryan  Bros.,  16 
Neb.,  457,  20  N.  W.  Rep.,  632;  Bloedorn  v.  Jetcell,  34 
Neb.,  649,  52  N.  W.  Rep.,  367. 

It  has  become  the  well  settled  law  of  this  state  that  a 
husband  may  purchase  other  land  with  the  proceeds  of 
his  homestead,  which  were  absolutely  exempt  as  such,  and 
have  the  same  conveyed  direct  to  his  wife;  such  convey- 
ance will  not  be  considered  fraudulent,  and  she  will  be 
entitled  to  hold  the  premises  to  an  amount  and  value  not 
19 
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exceeding  $2,000,  free  and  clear  of  all  of  his  debts.   Bloe- 

dorn  V.  Jewell^  supra. 

We  therefore  hold  that  the  judgment  of  the  trial  court 
was  right,  and  we  recommend  that  it  be  affirmed. 

Pound  and  Oldham,  CO.,  concur. 

Affirmed. 


William  H.  Cole  v.  Adams  County,  Nebraska,  et  aLl 

Filed  Febbuaby  4,  1903.    No.  12,572. 

Commissioner's  opinion.    Department  No.  3. 

Appeal  and  Error:  Assignments:  Ovebbuling  Motion  for  New  Tbial. 
Errors  required  to  be  assigned  in  a  motion  for  a  new  trial,  wUl 
be  deemed  waived,  unless  the  ruling  on  such  motion  is  asBigned 
as  error  in  this  court. 

Error  from  the  district  court  for  Adams  county.  Tried 
below  before  Adams,  J.    Affirmed. 

J.  W.  James,  for  plaintiff  in  error. 

M.  A.  Hartigan,  contra. 

Albert,  C. 

In  the  oral  argument  in  this  case,  our  attention  is  called 
to  the  fact  that  the  only  errors  assigned  are  those  required 
to  be  assigned  in  the  motion  for  a  new  trial.  The  ruling 
of  the  trial  court  on  that  motion  is  not  assigned  as  error. 
Under  the  repeated  rulings  of  this  court  the  alleged  errors 
can  not,  therefore,  be  considered.  An  examination  of  the 
record  satisfies  us  that  the  application  of  this  rule  wi  1 
work  no  hardship. 

It  is  recommended  that  the  judgment  of  the  district  con  t 
be  affirmed. 

Ames  and  Duffie,  CO.,  concur. 

Affirmed. 


J 
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Louis  Jensen  v.  George  Steiber  bt  al. 

Filed  Febbuabt  i,  1903.    No.  12,575. 
Commissioner'B  opinion.    Department  No.  2. 

1.  Trial:    Instbucjtions :    Repetition  in  DirrERENT  Paraqraphs.    When 

the  court  in  one  paragraph  of  its  instructions  correctly  states  a 
rule  of  evidence,  it  is  not  erroneous  to  refer  to  the  rule  in  apt 
terms  in  instructions  immediately  following,  without  repeating  the 
rule  in  each  of  the  instructions. 

2.  Trial:   Evidence:   Admissibility.    Action  of  the  trial  court  in  admit- 

ting evidence  examined,  and  held  proper. 

Error  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Holmes,  J.    Affirmed. 

Wilson  d  Brown,  for  plaintiff  in  error. 

W.  T.  Stevens,  contra. 

Oldham,  C. 

In  this  action,  plaintiffs  sued  the  defendant  for  a  bill  of 
$23.08  for  threshing  his  wheat;  defendant  filed  a  counter- 
claim for  damages  for  failure  of  plaintiffs  to  thresh  his 
oats  at  the  time  agreed  upon;  there  was  judgment  for 
plaintiffs,  and  defendant  brings  error  to  this  court. 

The  first  alleged  error  called  to  our  attention  in  de- 
fendant's brief  is  as  to  the  action  of  the  trial  court  in 
giving  the  third  paragraph  of  instructions  on  its  own  mo- 
tion. This  instruction  savs:  "Therefore,  if  under  this 
rule,  you  find  and  believe,"  etc.,  and  it  also  says  "provided 
you  further  find  and  believe,"  without  making  direct  refer- 
ence to  the  evidence  in  the  case,  as  the  source  on  which 
belief  should  be  founded. 

There  might  be  some  merit  in  this  criticism  if  it  were 
not  for  tlie  rule  that  no  instruction  should  be  condemned 
which,  when  read  in  connection  with  those  immediately 
preceding  it,  correctly  states  the  law.  The  first  paragraph 
of  instructions  given  by  the  court  told  the  jury,  in  sub- 
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stance,  that  it  was  incumbent  upon  the  defendant  to  es- 
tablish his  counter-claim  by  a  preponderance  of  the  evi- 
dence. The  second  paragraph  said :  "If  under  this  rule," 
etc.,  and  the  instruction  criticised  follows  with  a  clear 
reference  to  the  rule  properly  announced  in  the  first  para- 
graph of  instructions.  Hence  when  this  instruction  is 
read  as  it  should  be  in  connection  with  those  preceding  it, 
it  properly  confines  the  belief  of  the  jury  to  conclusions 
arising  from  the  testimony. 

When  the  court  in  one  paragraph  of  its  instructions  cor- 
rectly states  a  rule  of  evidence,  it  is  not  misleading  to 
refer  to  this  rule  in  instructions  immediately  following 
without  repeating  the  rule  in  each  of  the  instructions. 

Complaint  is  made  of  the  action  of  the  trial  court  in  per- 
mitting the  following  question  to  be  answered  by  plaintiff, 
Henry  McDonald,  when  on  the  witness  stand: 

Q.  Did  you  agree  at  any  time  or  promise  to  thresh  Mr. 
Jensen- s  oats  last  fall? 

A.  No,  sir;  I  did  not. 

While  this  question  was  leading  in  form,  yet  its  object 
was  to  contradict  the  evidence  of  the  defendant  who  had 
testified  to  the  alleged  agreement  of  the  plaintiffs  to  thresh 
his  oats.  Another  question  propounded  to  this  same  wit- 
ness, similar  in  nature  and  going  to  the  same  purpose,  is 
also  complained  of.  We  see  no  error  or  prejudice  in  the 
action  of  the  trial  court  in  permitting  the  answers  to  these 
questions  to  stand.  They  were  merely  asked  for  the  pur- 
pose of  contradicting  the  testimony  given  by  the  defendant 
in  chief;  consequently,  they  are  not  obnoxious  to  any  ob- 
jfection  urged  against  them. 

These  being  all  the  errors  alleged  against,  we  therefore 
recommend  that  the  judgment  of  the  trial  court  be  affirmed. 

Barnes  and  Pound,  CO.,  concur. 

Affibmbd. 


Vol.  4]  JANUARY  TERM,  1903.  229 

Stocker  v.  Coddlngton. 


Thomas  B.  Stocker,  appellant,  v.  Delilah  Coddington 

bt  al.,  appellees. 

Filed  Februabt  i,  1903.    No.  12,580. 

Commissioner's  opinion.    Department  No.  8. 

Appeal  and  Error:  Tbiai.  Without  Juby:  Infebencxs  of  Pact.  Infer- 
ences of  fact  drawn  by  a  trial  court  without  a  Jury,  will  not  be 
disturbed  by  this  court  unless  clearly  wrong. 

Appeal  from  the  district  court  for  Nemaha  countv. 

•/ 

Tried  below  before  Letton,  J.    Afjfirmed. 
8.  P.  Davidson,  for  appellant. 
TF.  H.  Kelligar  and  E.  Ferneau^  contra. 

Ames,  C. 

This  is  an  action  by  the  appellant  to  restrain  the  appel- 
lee from  maintaining  a  dyke  or  dam  by  means  of  which 
it  is  alleged  that  surface  waters  are  wrongfully  diverted 
from  the  lands  of  the  latter  to  those  of  the  former. 
Whether  the  structure  has  this  effect  is  a  question  of  fact 
which  was  decided  by  the  trial  court  after  hearing  the 
testimony  of  witnesses  and  after  visiting  and  inspecting 
the  premises,  during  the  progress  of  the  trial,  in  company 
with  counsel  of  the  respective  parties.  We  do  not  think 
that  we  are  as  competent  to  determine  the  controversy  as 
was  the  trial  judge  and  shall  not  undertake  to  review  his 
decision. 

Counsel  for  the  appellant  contends  that  certain  special 
findings  of  fact  by  the  trial  court,  if  properly  interpreted, 
establish  the  inference  that  the  waters  were  so  diverted 
although  the  district  judge  drew  the  contrary  inference 
therefrom.  Whether  these  findings  will  bear  the  construc- 
tion put  upon  them  by  counsel,  we  do  not  feel  called  upon 
to  inquire.  The  matter  being  one  of  inference  only,  and 
riot  of  positive  fact  we  think  that^  under  the  familiar  rules 
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county  is  not  liable  to  landowners  for  Injuries  caus«d 

charge  of  surface  water  from  ditches  constructed   bjr 

authorities   diverting  sucti   water  from   its  natarai 

11    the  district   court    for    Nemaha    connty. 
Jefore  Stull,  J.     Affirmed. 

lell,  for  plaintiff  in  error. 

'kcnbiishj,  County  Attorney,  and  H.  A.  Lam- 


action  for  damages  allej^ed  to  have  beei 
Ron  of  the  defendant's  construction  of  ditcha 
near"  a  public  hifihwaT  and  the  conseqaeoi 
surface  water  and  discharge  thereof  npoi 
:d.    There  was  a  jury  trial  with  a  verdict  ani 

defendant.  A  large  number  of  errors  ar 
lie  petition  by  which  the  cause  is  brought  t 
^'e  find  it  unnecessary  to  consider  these,  hon 

in  our  view  there  was  no  liability  on  ti 
dant  for  the  injuries  complained  of.  "It  i 
ule  that  a  county  is  not  liable  for  tortB  i 
[  a  statute  expressly  or  by  necessary  imi^c 
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tion  declaring  the  liability."  7  Am.  &  Eng.  Ency.  Law 
[2d  ed.],  947. 

As  was  said  in  H ollingstoorth  v.  Saunders  County ,  36 
Neb.,  at  page  144,  "It  is  perfectly  plain  that  a  county  is 
not  liable  for  the  acts  or  negligence  of  its  officers  unless 
made  so  by  legislative  enactment."  The  same  doc- 
trine was  applied  in  Woods  v.  County  Commissioners  of 
Colfaw  County,  10  Neb.,  ^52,  and  When  v.  Commissioners 
of  Gage  County,  5  Neb.,  494,  and  the  reason  for  it  is  thus 
stated  in  Madden  v.  Lancaster  County ^  65  Fed.  Rep.,  at 
page  191,  a  case  arising  in  this  state : 

"Inasmuch  as  the  sovereign  power  is  not  amenable  to 
^  individuals  for  neglect  in  the  discharge  of  public  duty, 
and  can  not  be  sued  for  such  neglect  without  express  per- 
mipsion  from  the  state  itself,  so  these  quasi  corporations, 
its  agents,  are  not  liable  for  such  negligence,  and  no  ac- 
tion for  damages  arising  therefrom  can  be  maintained 
against  any  of  them,  in  the  absence  of  an  express  statute 
imposing  the  liability  and  permitting  the  action." 

Defendant  was  therefore  clearly  subject  to  no  common 
law  liability  for  the  acts  complained  of. 

In  1889,  the  legislature  passed  a  statute  which  now 
forms  sections  114-117  of  chapter  78  of  the  Compiled 
Statutes  [Annotated  Statutes,  sections  6132-6135],  which 
makes  a  county  liable:  "If  special  damage  happens  to  any 
person,  his  team,  carriage,  or  other  property  by  means  of 
insufficiency,  or  Avant  of  repairs  of  a  highway  or  bridge." 

We  can  not  think  that  the  injuries  alleged  in  the  peti- 
tion are  within  the  terms  of  this  act.  The  complaint  here 
is  not  by  reason  of  "insufficiency"  or  "want  of  repairs"  of 
the  highway  as  such  but  on  account  of  the  construction 
of  something  in  "upon  or  near"  the  highway  but  consti- 
tuting no  necessary  part  of  it  In  Iowa  where  counties 
have  been  held  liable  for  the  negligent  construction  of 
bridges,  it  is  nevertheless  held  that  there  can  be  no  re- 
covery for  the  negligent  maintenance  of  a  ditch  by  the 
county  as  a  result  of  which  land  is  overflowed,  (rreen  v. 
Harrison  County,  61  la.,  311;  Nutt  v.  Mills  County,  61  la., 
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Phoenix  Ins.  Co.  of  Brooklyn  y.  Radford. 
KiBKPATEICK,  C. 

On  March  30,  1901,  The  Phoenix  Insurance  Company 
of  Brooklyn,  New  York,  filed  its  petition  in  the  district 
court  for  Kearney  county,  against  W.  H.  Radford,  alleging 
its  corporate  character  and  its  authority  to  do  business  in 
the  state  of  Nebraska,  and  that  on  the  4th  day  of  January, 
1895,  the  defendant  executed  and  delivered  to  plaintiff,  for 
a  valuable  consideration,  his  promissory  note  for  $96.25, 
drawing  interest  at  six  per  cent,  per  annum.  The  petition 
admitted  that  on  the  29th  day  of  April,  1896,  the  defend- 
ant paid  on  the  note  the  sum  of  |25,  and  prayed  judgment 
for  $96.25,  with  interest  less  the  credit  admitted. 

The  defendant  in  answer  pleaded  as  an  affirmative  de- 
fense that  the  note  sued  on  was  given  by  him  for  insur- 
ance premium  on  an  insurance  policy  dated  January  4, 
1895,  running  for  five  years,  and  that  during  the  month 
of  April,  1896,  the  defendant,  desiring  to  cancel  the  policy, 
paid  to  plaintiff  the  full  amount  claimed  by  plaintiff  to 
be  due  upon  the  policy,  the  plaintiff  thereupon  agreeing 
to  cancel  the  policy  and  return  the  note,  but  that  the  note 
was  not  returned,  plaintiff  refusing  and  neglecting  to  re- 
turn the  same.  The  plaintiff  filed  for  reply  a  general  de- 
nial. Trial  was  had  to  a  jury,  and  there  was  a  verdict 
and  judgment  for  defendant,  with  judgment  for  costs 
against  plaintiff. 

The  error  urged  by  plaintiff  in  this  court  is  that  the 
verdict  is  not  sustained  by  sufficient  competent  evidence, 
and  this  alleged  error  involves  the  further  question 
whether  payment  of  the  short  rates  due  from  defendant  at 
the  time  of  alleged  cancellation  made  to  the  agent  of  the 
r)laintiff  company  can  in  law  be  deemed  payment  to  the 
company. 

From  the  evidence  of  defendant  Radford,  it  appears 

that  some  time  after  the  policy  was  issued  he  rented  his 

'arm  and  the  buildings  thereon  to  other  parties,  selling  to 

them  the  larger  portion  of  his  stock.     The  insurance  in 

3laintiff  company  covered  these  buildings  and  stock.     He 
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stated  to  the  agent  through  whom  i 
who  was  the  authorized  repreeenta 
pany,  that  the  change  in  his  affairs  n 
less  to  him,  and  further,  that  hd  cfl 
suggestion  of  plaintiff's  agent  to  t 
some  other  property  because  he  had 
agreed  to  cancel  the  policy,  the  aj 
amount  necessary  under  the  custon 
the  amount  already  sent  to  the  comp 
this  sum  to  the  ageat,  together  with 
hy  the  latter.  The  agent  promised  i 
return  it,  but  failed  and  neglected  so 

A  letter  from  the  agent  is  in  the  r 
tion  of  parties  is  given  the  force  o 
facts  therein  stated.  In  this  letter 
transaction  alleged  by  defendant  ■« 
cellatioB  and  payment  of  short  rates 
about  that  time  cancel  another  police 
another  company.  This  latter  testi 
nied  by  defendant.  It  is  apparent 
the  jury  credited  the  testimony  of  i 
as  this  controverted  fact  is  coucei 
conclusive. 

The  question  for  determination  i 
authorized  by  the  company  to  solicii 
applications,  and  to  whom  the  polii 
accepted,  were  sent,  to  he  delivered 
whom  the  policy  in  this  case  was  sen 
delivered  to  defendant,  was  also  a« 
policy  upon  demand  of  the  insured, 
the  latter  of  the  short  rates.  The 
wholly  fails  to  show  any  authority  oi 
to  receive  or  act  upon  a  request  fc 
policy  and  repayment  of  the  unearne 
circumstance  in  the  case  is  that  M( 
agent  who  wrote  the  insurance,  said 
to  receive  a  request  for  canrelhition. 
to  act  in  the  matter  sa  though  autho 
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computing  the  amount  due  on  the  short  »ates  and  accept- 
ing the  money  from  defendant.  It  is  admitted  that  de- 
fendant never  surrendered  his  policy,  and  there  is  a  total 
want  of  evidence  tending  to  show  that  McGinnis,  who  as- 
sumed to  act  as  agent,  ever  forwarded  the  money  to  the 
insurance  company,  and  the  evidence  is  equally  silent  with 
reference  to  a  showing  that  a  request  for  cancellation  was 
ever  presented  to  the  company  or  anyone  authorized  to  act 
for  it.  In  this  condition  of  the  evidence  it  follows  that 
the  verdict  is  unsupported,  unless  there  is  a  presumption 
that  the  agent  was  authorized  to  receive  requests  for  can- 
cellation founded  on  the  fact  that  he  was  authorized  to 
solicit  insurance.  There  can  be  no  doubt  that  the  rule  is 
otherwise.  The  agent  in  this  case  was  authorized  to  solicit 
insurance,  but  no  presumption  follows  that  he  was  also 
authorized  to  cancel  the  policy  upon  request  of  the  insured. 
For  failure  of  sufficient  evidence  to  support  the  judg- 
ment of  the  district  court,  the  same  should  be  reversed. 

Hastings,  0.,  concurs. 

Reversed  and  remanded. 


Frank  E.  Moores,  Mayor  of  the  City  of  Omaha  v.  State  \ 

OF  Nebraska^  ex  rbl.  W.  W.  Cox. 

Fii£D  Febeuabt  17,  1903.    No.  12,433. 

Commissioner's  opinion.    Department  No.  1. 

1.  Mandamus:  Adequate  Remedy  at  Law:  Statutes.  Section  646  of 
the  Code  of  Civil  Procedure  prevents  the  issuance  of  a  mandamus 
in  any  case  where  the  relator  has  a  plain  and  adequate  remedy  in 
the  ordinary  course  of  law. 

8.  Municipal  Corporations:  Mandamus:  Fob  Saiabt:  No  Salabt  At- 
tached: Right  to  Wbit.  An  application  for  a  mandamus  and  evi- 
dence introduced  under  it,  which  both  fail  to  show  a  definite 
salary  attached  to  an  olBce  so  that  by  the  lapse  of  time  and  the 
operation  of  law  a  fixed  sum  will  become  due  the  incumbent,  do 
not  disclose  a  right  to  a  mandamus  to  compel  a  city  or  its  officers 
to  issue  a  warrant  for  salary. 


s. 
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S.  HnnlcipKl  CorponLtlons:    Mandi. 

BUTFidEKT.    Brldence  Aeld  Ins 

bency  in  an  office  with  sufficient  certainty  to  entitle  him  to  a 
mandamui  for  satarr, 

EsBOB  from  the  district  court  for  Donglas  county.  Tried 
below  before  Baxteb,  J.    Reversed  and  diemiased. 

W.  J.  Cormell,  for  plaintiff  in  error. 

The  defendant  in  error,  by  accepting  and  acquiescing  in 
bis  discbarge,  and  taking  employment  elsewhere  is  es- 
topped from  denying  that  he  was  discharged.  Gain  v. 
Boiler,  41  Neb.,  731;  Blodgett  v.  McMurtry,  34  Neb.,  782; 
Brotm  V.  Eno,  48  Neb.,  538. 

Mandamus  will  not  lie  for  collection  of  salary.  High, 
Extraordinary  Legal  Remedies  [3d  ed.],  section  341;  8 
DDlon,  Municipal  Corporations,  section  831 ;  State  v.  Citjf 
of  Kansas  City,  17  Pac.  Rep.  [Kan.],  185. 

L.  D.  Holmes,  contra. 

The  defendant  in  error  was  unlawfully  prevented 
performing  the  duties  of  his  ofBce.  He  did  not  aba: 
his  office  by  accepting  other  employment,  and  is  ent 
to  his  salary  during  all  the  time  he  was  entitled  tc 
ofQce,  undiminished  by  any  amount  he  may  have  ea 
during  said  time.  Mechem,  Public  Officers,  section 
Bteuber^mlle  v.  Gulp,  38  Ohio  St.,  18 ;  Fitzsimmons  v. 
of  Brooklyn,  102  N.  Y.,  536,  55  Am.  Rep.,  835;  Ever\ 
BvHtn,  57  Pac.  Rep.  [Utah],  716;  People  v.  Miller 
Mich.,  457;  Andrews  v.  Portland,  79  Me.,  at  page 
Dorses  V.  Smyth,  28  Cal.,  21. 

Mandamus  is  a  proper  remedy  to  compel  the  pr 
officers  to  make  out  and  deliver  to  the  city  coancil  a 
roll  and  certificate  showing  the  relator  to  be  entitled  U 
payment  of  his  salary.  High,  Extraordinary  Legal  R 
dies  [3d  ed.],  section  105;  Kendall  v.  Rayhould,  44 
Rep.  [Utah.],  1034;  State  v.  Board  of  County  Com 
sioners  of  Cass  County,  63  Neb.,  767;  Spelling,  Injunci 


r       ^ 
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and  Other  Extraordinary  Remedies  [2d  ed.],  section 
1492;  PeoTple  v.  Board  of  Police,  75  N.  Y.,  38;  People  v. 
Common  Council  of  Buffalo^  16.  Abb.  [N.  Cas.]  96; 
McBride  v.  City  of  Grand  Rapids,  47  Mich.,  236 ;  Reynolds 
t>.  Taylor,  43  Ala.,  420. 

Hastings,  C. 

The  relator  in  this  case  applied  for  a  writ  of  mandamus 
to  compel  allowance  of  his  claim  for  salary  in  the  sum  of 
f 585  as  a  sergeant  of  police  of  the  city  of  Omaha  from 
April  14,  1898,  to  November  1,  1898,  and  issuance  of  a 
city  warrant  for  the  amount.  In  his  petition  for  the  writ 
he  states  his  appointment  on  September  17,  1895,  by  the 
board  of  flre  and  police  commissioners  of  the  city  as  a 
member  of  the  police  department  and  that  he  was  ordered 
to  discharge  the  duties  of  chief  of  detectives  and  sergeant 
of  police ;  that  he  filed  his  bond,  took  the  oath  of  office  and 
entered  upon  the  discharge  of  his  duties  and  remained  in 
said  position,  discharging  all  itR  duties  from  that  time 
until  November  1,  1898;  that  he  received  his  salary  until 
Ai)ril  14;  that  on  that  date  the  board  passed  a  resolution 
Dlishing  the  office  of  chief  of  dectectives  and  immediately 
reafter  the  board,  through  the  chief  of  police  informed 
.that  his  services  were  not  needed  and  that  he  was 
•ged;  that  all  this  was  without  any  charges  against 
hearing  upon  such  charges,  and  that  he  could"  find 
jord  of  any  discharge  from  the  police  force  on  the 
0$  the  board ;  that  up  to  November  1  he  was 
1  willing  to  perform  any  duty  to  which  he  might 
dcn  assigned,  but  was  not  recognized  as  a  member 
^/\  department  and  not  assigned  to  any  duty  by  the 
^or  by  the  chief  of  police.  He  states  that  there  is 
^585  for  salary  as  sergeant  of  police  during  the 
ioned;  that  he  has  recjuested  payment  of  it  and 
c  I  marcn  11,  3899,  made  a  written  demand  upon  the  de- 
1  ndant,  the  mayor  and  the  board,  and  that  they .  have 
]  jglected  and  refused  to  allow  or  pay  any  part  of  it;  that 
I  \  was  a  citizen  of  the  state  and  of  the  United  States  and 
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a  qualified  elector  in  Omaha,  competem 
to  perform  all  the  duties  of  a  sergeant » 
to  this  appliration  was  his  written  de 
the  rate  of  $90  per  month  as  sergean 
city  during  the  time  stated.  The  hri( 
murrer  was  filed  and  overruled,  but  w< 
any  mention  of  it  in  the  record.  The  a 
April  29,  1899;  June  16,  1900,  defend 
nedy  and  Collins,  answered  setting  out 
Karbach,  was  dereawd  and  Coffman 
member  of  the  board;  they  admitted  tl 
ing  ae  chief  of  detectives  on  the  police 
to  April  14,  J898;  that  his  salary  up  to 
they  admit  that  on  that  day  by  resoluti' 
ofHce  of  chief  of  detectives  was  abolish 
detective  services  i^ere  dii-ected  to  he  p 
tailing  of  men  for  that  duty  from  me 
and  that  such  action  was  taken  in  goi 
interest  of  economy  and  good  order  in 
that  relator  was  immediately  inforii 
through  the  chief  of  police  that  he  \ 
dropped  from  the  sen'ice ;  that  he  perf( 
November  1,  1898,  when  he  was  ap 
police  to  fill  a  vacancy  and  thereupo 
aaid  service  and  remained  until  he  ■ 
cause;  they  say  .that  he  aquiesced  in  ai 
tion  of  the  defendants  and  engaged  ii 
and  made  no  claim  for  cfimpensatioi 
period  between  April  14  and  Novembei 
his  final  discharge  for  cause  as  abovi 
that  by  reason  of  his  making  no  claim  i 
this  proceeding  within  a  reasonable  tii 
his  conduct  in  accepting  such  action 
l)oard,  and  because  of  hia  laches  he  is  ( 
taining  or  continuing  this  claim  ;iml  t 
is  due  him  from  the  city  of  Onialia  !f5> 
ever  as  salary.  They  admit  lliiit  he  ws 
ber  of  the  police  department  of  the  cit; 
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and  discharge  the  duties  as  chief  of  detectives  September 
17, 1895,  that  from  May  10, 1897,  to  September  30, 1897,  his 
duties  were  suspended  by  judiijment  of  the  board  removing 
him  and  he  was  not  a  member  of  the  police  department; 
that  he  was  removed  from  the  board  by  orders  dated  May 
10, 1897,  and  also  September  29, 1897,  by  a  judgment  which 
is  still  in  force  and  effect  but  said  judgment  was  not  car- 
ried into  effect  because  of  certain  injunction  proceedings 
which  were  for  a  long  time  pending  but  which  have  since 
been  finally  determined  and  conclusively  dismissed  by  the 
action  of  this  court  on  appeal.  The  defendants  also  deny 
generally  and  assert  that  the  application  for  the  writ  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action 
or  to  entitle  the  relator  to  a  mandamus.  This  answer  was 
lenied. 

Upon  these  pleadings  a  hearing  was  had  and  on  May  13, 
1901,  a  peremptory  writ  of  mandamus  was  allowed  requir- 
ing the  defendants  to  make  out  a  proper  pay  roll  and  cer- 
tificate for  relator  as  sergeant  of  police  for  $585  and  in- 
terest at  seven  per  cent.,  from  November  1,  1898,  and  the 
city  to  issue  and  deliver  a  warrant  for  said  sum  and  in- 
terest. Motion  for  new  trial  on  the  grounds  that  the 
judgment  was  not  sustained  by  sufficient  evidence,  that  it 
was  contrary  to  law,  errors  of  law  occurring  at  the  trial 
and  excepted  to  by  defendant,  error  in  the  amount  of  re- 
covery, was  filed  and  overruled,  and  the  defendants  bring 
error. 

At  first  view  it  seemed  that  this  action  would  not  lie 
under  section  646  of  the  Code,  which  provides  that  the 
writ  of  mandamus  may  not  issue  in  any  case  where  there 
is  a  plain  and  adequate  remedy  in  the  ordinary  course  of 
the  law.  It  seemed  that  the  right  of  the  relator  to  his  salary 
as  against  the  city  was  in  question  and  not  merely  his 
right  to  action  by  these  ministerial  officers  through  whom 
that  salary  was  to  be  paid.  It  seems  clear  that  under  this 
provision  of  the  Code,  and  the  decisions  of  this  court  under 
it,  there  could  be  little  question  that  so  long  as  the  right 
against  the  city  was  in  dispute  resort  should  be  had  to  the 
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ordinary  action  at  law.  2  Dillon,  U 
[4th  ed.],  section  831 ;  State  v.  The  . 
cil  of  lAncoln,  4  Neb.,  260 ;  Horton 
A  similar  holding  in  Kansas  is  foi 
Kansas  City,  17  Pac.  Rep.,  185.  O 
tablished  in  modern  practice  that  n 
to  be  r^arded  merely  as  a  prerogal 
rlndication  of  a  public  right  but  a 
action  between  ordinary  parties.  C 
tucky  V.  Dennison,  24  How.  [U.  S.^ 
appearing  that  the  defendants  eh( 
merits  and  to  litigate  the  right  of  i 
would  seem  that  justice  requires  tha 
a  submission  of  the  question  of  the 
salary  under  this  evidence.  The  alli 
however  seem  insufficient  on  any  viei 
him  to  the  writ  He  has  nowhere  ai: 
salary  is  attached  by  law  to  the  offici 
The  reason  for  permitting  officers  1 
by  mandamus  is  that  the  salary  ia  i 
incident  to  the  office;  the  holding  of  1 
of  time  are  supposed  to  establish  a 

salary  conferred  by  law  upon  the  incumbent.  The  writ  of 
mandamus  can  be  used  only  to  enforce  absolute  legal  rela- 
tions and  not  equitable  ones.  State  v.  Wenzel,  65  Seb.,  210. 
Unless  then  an  absolute  legal  right  to  this  money  by  pro- 
visions of  law  or  by  statute  or  ordinance  is  set  forth  no 
right  to  a  mandamus  to  collect  it  is  disclosed.  As  above 
stated  there  is  no  allegation  that  any  fixed  salary  is  at- 
tached to  the  olfice  of  sergeant  of  police.  There  is  an  al- 
legation that  the  relator  had  received  $i)0  per  month  as 
chief  of  deteetives  and  sergeant  and  there  is  the  conclusic-, 
stated  that  there  is  due  him  $585  for  the  time  betwei  i 
April  14,  and  November  1, 1898,  but  it  is  also  set  forth  Hx  ; 
his  position  as  chief  of  detectives  was  abolished  and  thei  : 
is  no  allegation  of  any  specific  salary  as  attached  to  tl  : 
office  of  sergeant  of  police.  It  would  seem  that  on  ax 
view  that  may  be  taken  of  the  law  the  relator's  all^;atio*  > 
are  iusofflcient 


^       I 
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The  objection  that  there  is  no  right  to  the  writ  as  above 
shown,  appears  in  the  answer  and,  as  before  stated,  there 
is  reference  made  to  a  demurrer  which  was  overruled,  but 
as  nothing  appears  in  the  record,  we  suppose  that  this  has 
reference  to  the  demurrer  incorporated  in  the  answer.  The 
defendants  insist  that  the  evidence  no  more  than  the  plead- 
ings, disclosed  either  statute  or  ordinance  attaching  any 
fixed  salary  to  the  position  of  sergeant  of  police.  We  are 
unable  to  find  anything  of  the  kind  in  the  record.  As 
above  stated,  none  has  been  cited  to  us,  and  we  are  not  able 
to  discover  any  provisions  in  the  statute  as  to  the  salary  of 
such  an  officer.  It  seems  clear  that  no  mandamus  for  the 
payment  of  any  jmrticular  sum  can  be  sustained  upon 
such  a  record. 

So  far  as  the  merits  of  the  case  are  concerned, .  aside 
from  this  question  of  the  amount,  the  question  at  issue  is 
whether  or  not  during  the  time  mentioned  the  relator  was 
a  sergeant  on  the  city's  police  force?  His  appointment 
was,  as  he  alleges,  in  1895  and  was,  as  it  appears  from  the 
record  of  the  board,  as  follows : 

"The  following  appointments  are  hereby  made  and  the 
appointees  will  qualify  and  report  at  once  for  duty :  Henry 
P.  Haze,  captain  of  police ;  W.  W.  Cox,  sgt  and  chief  of  de- 
tectives ;  A.  A.  Bebout,  sergeant" 

His  discharge,  as  is  claimed,  was  by  the  following  pro- 
vision : 

"Besolved,  That  the  office  of  chief  of  detectives  is  hereby 
abolished,  and  in  lieu  thereof  the  following  rule  with  re- 
gard to  rank  and  promotion  is  hereby  adopted." 

This  record  discloses  that  an  attempt  had  been  made  to 
remove  him  the  previous  year  and  he  at  once  instituted 
^uo  warranto  proceedings  against  his  successor  to  re- 
cover "the  office  of  chief  of  detectives  of  said  city"  and 
recovered  it.  The  following  day  after  the  passage  of  the 
resolution  to  abolish  such  office,  he  was  informed  that  the 
office  had  been  abolished  and  his  further  services  were  not 
needed,  and  that  he  was  discharged;  he  thereupon  en- 
ured the  employment  of  Swift  &  Co.,  in  South  Omaha,  and 
20 
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remained   in  eiu-li  employment  i 

captain  of  police  Novenil)pr  1.  "So  question  is  any  ionj^r  • 
made  as  to  tlie  rifjlit  of  the  board  to  do  away  with  the 
oflice  of  chief  of  deicctives  and  diseliar^e  its  incumbent. 
The  (inly  ipiestion  is  \\hcfher  tbej'  did  dificharye  hini  in 
taking  the  action  which  has  been  stated.  Passing  the 
resolution  and  causing  (he  chief  of  police  to  notifj  the 
incumbent  that  his  services  were  not  needed  and  that  he 
was  discharged  ^\'ould  seem  effectual  to  diniicn!^  with  the 
holder's  services  in  the  police  department  in  any  capacity. 
Apparently  it  was  so  understowl  ami  accepted  at  the  time. 
There  seems  to  be  no  just  liability  on  the  part  of  the  citr 
to  pay  his  salary. 

It  is  recommended  that  the  judgment  of  the  district 
court  granting 'a  peremptory  writ  be  reversed  and  set  a^de 
and  the  action  dismissed. 


KiRKr.VTUK'K  and  LoiiixGiEit,  CC,  concur. 

The  judgment  of  the  district  court  granting  a  per 
emptory  wi'it  is  le^eif-ed  and  set  aside  and  the  action  dis- 
missed. 

Reversed  axd  dismissed. 


SCIIfXH.  DiKTKK'T  No.  1  OF  SarPY  COUXTY,  NeBC.XSKA,  ap- 
pellee, V.  P.VTRICK  D.  McCoKMICK,  APPELLER,  IM- 
PLEADED WITH  School  District  No.  40  or  Sarpt 
County,  Neisraska,  appellant. 

Piled  FEnarART  17,  1903.    No.  13,527. 

Commissioner's  opinion.    Department  No.  3. 

I.  Scbools  and  School  Dis'ricts:  Nkw  Districts:  Takatiou:  Stattt.  b: 
Co.NSTBVCTioN.  Section  11,  subrtlvisicn  2,  chapter  79  ot  the  C  m 
piled  SUtulea  of  tS97  [AnnoUted  Statutes.  1903,  section  11D:  )| 
deals  excIiiBlvely  Willi  such  taxes  as  it  is  contemplated  the  elecl  in 
tbemselves  ehan  vote,  and  the  twenty-five  mill  limit  Imposed  by 
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said  section  does  not  apply  to  a  tax  certified  to  the  county 
authorities  by  the  county  superintendent  of  schools  upon  the 
creation  of  a  new  district. 

2.  Schools  and  School  Districts:  New  District:  Taxation:  Limita- 
TiON  or.  School  District  No,  40  was  created  by  the  county 
superintendent,  a  part  of  its  territory  being  taken  from  district 
No.  1.  The  superintendent  found  that  district  No.  40  should 
receive  from  district  No.  1  the  sum  of  $453.33  and  that  a  tax  of 
six  mills  on  the  dollar  on  the  property  of  district  No.  1  was  neces- 
sary to  raise  the  amount.  District  No.  1  voted  a  tax  of  twenty-five 
mills  on  the  dollar  and  the  county  commissioners,  supposing  that 
they  were  limited  to  a  levy  of  twenty-five  mills  for  all  purposes, 
levied  twenty  mills  on  the  property  of  district  No.  1  for  general 
school  purposes  and  five  mills  for  the  payment  of  its  indebtedness 
to  district  No.  40.  District  No.  1  made  claim  to  the  whole  tax. 
Held,  That  while  the  county  board  could  have  legllly  levied  the 
full  amount  called  for  by  the  vote  of  the  electors  of  district  No.  1 
and  the  amount  certified  by  the  county  superintendent  as  necessary 
to  pay  district  No.  40,  that  having  failed  to  do  so  each  district  wag 
entitled  to  the  amount  levied  in  its  favor  and  no  more. 

Appeal  from  the  district  court  for  Sarpy  county.  Tried 
below  before  Baker,  J.    Reversed  and  disnihscd. 

Will  H.  Thompson,  for  appellant. 

Patrick  &  Flcharfj/,  contra. 

DUFFIE,  C. 

In  1897  the  county  superintendent  created  school  dis- 
trict No.  40,  said  disfrict  being  formed  in  part  out  of  ter- 
ritory formerly  belonging  to  district  No.  1.  Acting  under 
the  provisions  of  section  9  of  chapter  79  of  the  School 
Laws,  the  superintendent  determined  that  the  newly 
created  district  should  receive  the  sum  of  $453.33  from 
district  No.  1,  and  that  a  six-mill  tax  on  the  property  of 
the  latter  district  was  necessary  to  pay  the  same.  He  cer- 
tified his  finding  to  the  county  clerk  in  the  following 
words:  "To  the  county  clerk  of  Sarpy  county:  In  the 
formation  of  School  District  No.  40  from  parts  of  dis- 
tricts numbers  1  and  40  I  find  that  School  District  No.  40 
should  receive  as  its  share  of  the  property  retained  by 
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School  District  No.  1  the  aura  of  |453 
quire  a  tax  of  six  mills  in  said  School  Di 

This  ctTtificate  was  filed  with  the  cl 
1807.  For  some  reason  the  tax  rei|uired 
was  not  levied  liy  the  board  of  county  < 
no  attention  was  given  the  same  unti 
ceedinps  were  had  relating  thereto  wh 
hereafter.  At  the  school  district  meet 
1899,  the  voters  of  district  No.  1  deterr 
five  mills  on  the  dollar  of  valuation  sh 
the  ensuing  year  and  a  certificate  of  sue 
July  1,  ISyy,  with  the  clerk  of  Sarpy 

At  the  time  of  levying  taxes  for  the  ye 
commissioners,  in  the  honest  helief,  no 
district  taxes  to  exceed  twenty-five  m 
levied,  made  a  levy  on  the  property  of  d: 
following  form: 

"For  Teachers  Fund  and  other  purpose 
"For  Indebtedness  to  District  No.  40. . 

"Total  ; 

After  a  j)art  of  the  above  specified  ta: 
the  plaintiff  and  appellee  commenced 
district  court  to  enjoin  the  treasurer  of  i 
paying  over  any  part  of  the  school  distrii 
collected  or  to  he  collected  in  district  Ni 
40,  anil  fr<m  a  decree  granting  a  i>erpe 
that  effect  school  district  No,  40  has  tj 
this  court. 

In  order  to  properly  understand  the 
will  be  necessary  to  examine  several  seel 
laws  rehifing  to  the  division  of  scliool 
raising  of  funds  hy  taxation  for  their  s 

Secticui  9,  suMivisioQ  1,  chapter  79  of  the  C<»nipile 
Sliitiites  [Annotated  Statutes,  section  110031  provide 
lliat  the  county  suiK'rintendeut  of  sclionM,  on  the  forma 
lion  of  a  new  district  wlii<'h  is  created  in  whole  or  in  par 
from  one  or  more  districts  ixtst-;etsed  of  school  house  r 
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other  property,  shall  ascertain  and  determine  the  amount 
jnstly  due  to  such  new  district  from  any  district  or  dis- 
tricts out  of  which  it  may  have  been  in  whole  or  in  part 
formed. 

Section  11,  subdivision  1,  chapter  79  [Annotated  Stat- 
utes, section  11010],  is  as  follows:  "The  amount  of  such 
proportion,  when  so  ascertained  and  determined,  shall  be 
certifieil  by  the  county  superintendent  to  the  county  clerk, 
who  shall  present  the  said  amount  to  the  county  board  at 
the  session  next  succeeding,  whose  duty  it  shall  be  at  the 
proper  time  or  times  to  assess  the  same  upon  the  taxable 
property  of  the  district  retaining  the  school  house  or  other 
property  of  the  former  district,  in  the  same  manner  as  if 
the  same  had  been  authorized  by  a  vote  of  such  district, 
and  the  money  so  assessed  shall  be  placed  to  the  credit  of 
the  new  district*' 

Section  11,  subdivision  2,  of  chapter  79  [Annotated 
Statutes,  section  11039],  as  it  read  at  the  date  the  tax  in 
question  was  voted  by  district  No.  1,  is  as  follows  : 

"Section  11.  The  legal  voters  at  any  annual  meeting 
shall  determine  by  vote  the  number  of  mills  on  the  dollar 
of  the  assessed  valuation  which  shall  be  levied  for  all  pur- 
poses— except  for  the  payment  of  bonded  indebtedness  and 
purchase  or  lease  of  school  house — which  number  shall  not 
exceed  twenty-five  (25)  mills  in  any  one  year.  The  tax 
so  voted  shall  be  reported  by  the  district  board  to  the 
county  clerk,  and  shall  be  levied  by  the  county  board,  and 
collected  as  other  taxes." 

It  will  be  seen  that  the  county  board  ignored  both  the 
certificate  of  the  school  district  and  of  the  county  superin- 
tendent, the  former  calling  for  a  levy  of  twenty-five  mills 
for  school  purposes,  and  the  latter  for  a  levy  of  six 
mills  tot  indebtedness  to  district  No.  40,  and,  while  the 
levy  was  made  for  twenty-five  mills  only,  the  amount 
realized  from  twenty  mills  of  this  levy  could  be  paid  to 
district  No.  1,  while  the  amount  realized  from  six  mills  of 
the  levy  was  to  be  paid  to  district  No.  40  according  to  the 
action  of  the  board. 
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The  appelLant  insists  that  the  fund  realized  from  this 
levy  should  tte  distributed  between  the  two  districts  as  di- 
rected by  the  board;  tluit  it  had  no  authority  to  levy  a 
lartjer  ani(^int,  and  that  the  tax  realized  from  five  mills  of 
the  levy  must,  so  far  as  it  will  do  so,  be  used  to  discharge 
the  indebtcHlness  due  to  district  No.  40. 

On  the  other  hand  the  appellei*  argues  that  district  No. 
1  had  a  right  under  the  statute  to  vote  a  tax  of  twenty- 
five  mills  for  S(!hool  purposes  in  addition  to  any  amount 
certified  by  the  county  superintendent  as  due  from  that 
district  to  district  No.  40;  that  it  was  the  duty  of  the 
county  board  to  levy  this  amount  for  its  benefit  and  that 
having  done  so  it  is  entitled  to  the  whole  tax  derived  from 
the  levy,  ignoring  what  it  asserts  was  an  unauthorized  act 
on  the  part  of  the  county  board  in  dividing  the  levy  and 
designating  the  use  to  which  it  should  be  applied. 

The  appellant  relies  upon  Dawson  Countj/  v.  Clark,  58 
Neb.,  756,  in  which  it  was  held  that  "a  tax  to  pay  a  judg- 
ment against  a  school  district  can  not  be  levied  and  col- 
lected where  the  maximum  amount  of  taxes  authorized  by 
statnte  for  all  purpi^ses  has  already  been  levied.'^  In  that 
case  the  <.*oimty  commissioners  levied  a  tax  of  twenty-five 
mills  on  the  dollar  for  school  district  purposes,  ten  mills 
for  the  payment  of  brmd  ^,  and  twenty  mills  for  the  pay- 
ment of  judgments  against  the  district.  The  levy  for  the 
payment  of  judgments  was  held  illegal  on  the  ground  that 
the  district  had  exhausted -its  power  to  tax  by  the  vote  of 
twenty-five  mills  for  S(!hool  district  purposes.  This,  it  is 
said,  is  an  authoritative  declaration  that  no  tax  in  excess  of 
the  twenty-five  mills  authorized  by  section  11,  subdivision 
2,  chapter  79,  Compiled  Statutes  [Annotated  Statutes,  sec- 
tion 11039],  can  be  levied  in  favor  of  a  school  district  ex- 
cept for  bonded  indebtedness  and  for  the  lease  or  purchase 
of  a  school  house.  The  question,  while  not  free  from  diffi- 
culty, can,  we  think,  be  solved,  and  the  intention  of  the 
legislature  arrived  at  from  the  language  used  and  the 
method  provided  to  certify  to  the  county  authorities  the 
number  of  mills  to  be  levied. 
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Section  11,  subdivision  2,  oliapter  79,  above  quoted,  deals 
exclusively  with  such  taxes  as  first  require  a  vote  of  the 
legal  electors  of  the  district.  As  stated  by  Norval,  J.,  in 
Da/ic8on  County  v.  Clark:  "These  sections  (referring  to 
sections  11  and  12,  subdivision  2,  chapter  79),  it  is  verj 
evident,  contained  two  restrictions  upon  the  taxing  powet 
of  a  school  district:  First — Under  neither  section  is  au 
thority  j»;iven  to  levy  a  tax  unle^ss  the  same  has  been  sane 
tioned  bv  the  legal  voters  at  the  annual  school  meeting/ 

The  amount  of  tax,  then,  that  may  be  voted  by  the  elecl 
ors  for  all  purposes  on  which  a  vote  of  the  electors  is  firs  t 
required,  is  plainly  limited  to  twenty-five  mills  except  f<r 
the  payment  of  bonds  or  the  purchase  or  lease  of  a  school 
house,  and  as  the  statute  relating  to  the  levy  of  a  tax  to 
pay  a  judgment  requires  action  to  be  first  taken  by  the 
municipality  against  whirh  the  judgment  stands,  it  is 
equally  apparent  that  a  levy  for  the  payment  of  a  judg- 
ment against  a  school  district  comes  within  the  limitation 
of  said  section  and  a  levy  for  that  purpose,  together  with 
such  other  taxes  as  the  electors  may  vote,  can  not  exceed 
the  twenty-five  mill  limit. 

The  tax  required  to  pay  an  indebtedness  found  by  the 
county  superintendent  to  exist  in  favor  of  a  newly 
established  district  against  one  or  more  older  districts  out 
of  whose  territory  it  was  created  does  not  require  any 
action  of  the  electors,  nor  is  it  in  any  manner  controlled  or 
limited  by  their  action.  The  countj-  superintendent  cer- 
tifies the  amount  of  such  indebtedness,  together  with  the 
mill  levy  required  to  raise  the  amount,  directly  to  the 
couutv  clerk  and  that  certificate  not  onlv  authorizes,  but 
iuiposes  on  the  county  board  the  duty  to  levy  the  tax. 
This  course  of  proceeding  makes  it  evident  that  the  levy 
certified  by  the  superintendent  of  schools  was  inteiuled  to 
be  exclusive  of  the  twenty-five  mill  levy  which  the  electors 
theiiiselves  may  vote. 

If  this  were  not  so  some  provision  would  undoubtedly 
have  been  made  for  notice  to  the  district  or  its  officers  of 
the  amount  found  necessary  by  the  superintendent  to  pay 
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newly  created  districts.  There  is  no  provision  of  tbe 
statute  requiring  either  the  county  superintendent  or  the 
county  clerk  to  notify  the  school  district  authorities  of 
the  amount  necessary  to  vote  in  favor  of  the  newly  created 
distrurt,  and  it  is  not  to  be  supposed  that  the  legislature 
intended  that  the  electors  in  voting  a  tax  should  be  liuiiteil 
in  the  amount  voted  by  a  levy  instituted  by  another  officer 
and  the  amount  of  which  there  is  no  provision  in  the  law 
for  bringing  to  their  notice,  and  of  which  amount  we  mnst 
presume  from  the  state  of  the  law  they  have  no  knowledge. 

We  have  coni^luded  therefore  that  the  twentv-five  mill 
limit  imix)sed  by  section  11,  subdivision  2,  chapter  79, 
Compiled  Statutes  [Annotated  Statutes, .  section  11039], 
relates  onlv  to  taxes  which  the  electtors  themselves  are 
called  upon  to  vote,  and  which  can  not  be  legally  levied  by 
the  county  authorities  except  upon  a  vote  of  the  ele<-tor8. 
If  this  is  a  correct  construction  of  the  statute  it  follows 
that  it  was  the  duty  of  the  county  commissioners  to  have 
levied  the  twenty-five  mills  voted  by  district  No.  1  and  the 
six  mills  certified  by  the  county  superintendent  as  neces- 
sary to  pay  the  amount  due  from  that  district  to  district 
No.  40.  By  proper  proceedings  district  No.  1  could  hare 
comi>ellcd  a  levy  of  the  full  amount  voted  by  the  electors 
of  that  difitrict,  and  district  No.  40  could  in  like  manner 
have  comi)ellod  a  levy  of  the  amount  certified  in  its  favor. 
Neither  district  took  any  artion  to  this  end  and  the  pre^ 
sumption  must  obtain  that  each  was  at  the  time  of  the 
levy  satisfied  with  the  action  of  the  county  commissioners. 

The  tax,  to  the  extent  that  it  was  levied,  is  a  valid  tax 
the  only  complaint  that  either  district  can  make  being 
that  the  commissioners  did  not  make  a  suflScient  levy.   In 
this  condition  of  the  case  we  can  not  see  how  district 
No.  1  can  claim  the  whole  fund  or  how  the  county  offlcia' 
can  treat  the  lew  as  made  for  district  No.  1  exclusivel; 
As  well  might  district  No.  40  claim  sufficient  of  the  to 
levied  for  district  No.  1  to  make  up  the  six  mills  certifie 
in  its  favor  by  the  county  superintendent,  and  no  one  wi 
urge  that  such  a  claim  could  be  successfully  made. 
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We  recommend  that  the  decree  of  the  district  court  be 
reversed  and  the  case  dismissed. 

Ames  and  Albert,  GC,  concur. 

Eeversed  and  dismissed. 


Nbls  Peterson  v.  George  W.  Ferbrache  et  al. 

FnJED  Febbuabt  17,  1903.    No.  12,543. 

Commissioner's  opinion.    Department  No.  3. 

Contracts:  SSvidence  of  Contemporaneous  OraIi  Aobeement.  Evidence 
of  a  contemporaneous  oral  agreement  is  inadmissible  to  contra- 
dict or  vary  the  terms  of  a  written  contract. 

Error  from  the  district  court  for  Lincoln  county. 
Tried  below  before  Grimes,  J.    Reversed. 

L.  E.  Roach,  for  plaintiff  in  error. 

Neville  &  Parsons,  contra. 

Albert,  C. 

The  allegations  of  the  petition  in  this  case  are,  in  sub- 
stance, as  follows :  that  on  the  19th  day  of  April,  1900,  the 
defendant  Ferbrache,  executed  to  the  plaintiff  his  note  for 
f  150  and  to  secure  the  payment  thereof,  gave  the  plaintiff 
a  chattel  mortgage  on  ninety-nine  head  of  cattle  subject 
to  a  prior  mortgage  in  favor  of  the  defendant  bank ;  that 
afterv\'ard  the  defendants  sold  and  disposed  of  the  cattle 
covered  by  the  mortgage  and  converted  all  of  the  proceeds 
to  their  own  use  to  the  damage  of  the  plaintiff  in  the  sum 
of  1118. 

One  of  the  defenses  interposed  by  Ferbrache,  is  tbat  at 
the  time  the  note  was  signed  it  was  expressly  airreed  be- 
tween himself  and  the  plaintiff,  that  the  phiintii'  should 
give  him  a  written  agreement  to  the  effect  that  nothing 
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should  become  due  or  payable  ou  the  note  unless  such 
defendant  should  realize,  from  a  sale  of  the  cattle  covered 
by  the  mortgage,  $500  over  and  above  the  amount  required 
to  discharge  the  bank's  mortgage;  that  the  plaintiff  re- 
fused to  sign  such  an  agreement  and  the  note  and  mort- 
gage in  controversy  were  not  delivered  to  him  until  June 
9,  1900,  at  which  time  he  verbally  agreed  that  nothing 
should  become  due  or  payable  on  the  note  unless  the  de- 
fendant should  realize  the  amount  hereinbefore  specified 
from  a  sale  of  the  cattle.  The  defendant,  Ferbrache,  also 
pleaded  a  counter-claim  amounting  to  $84.  The  jury 
found  for  the  defendants  and  allowed  the  defendant  Fer- 
brache, the  full  amount  of  his  counter-claim,  of  which 
amount  $3  were  afterward  remitted,  and  the  court  gave 
judgment  accordingly.    The  plaintiff  brings  error. 

One  assignment  of  error  relates  to  the  admission  of  evi- 
dence as  to  the  oral  agreement  alleged  to  have  been  made 
at  the  time  the  note  and  mortgage  were  delivered.  That 
such  evidence  was  inadmissable  is  elementary  and  the 
rule  to  that  effect  has  been  so  often  reiterated  by  this  court 
that  to  cite  authorities  in  support  of  it  would  seem  like 
a  vain  display  of  industry.  The  admission  of  this  evidence 
was  prejudicial  becauf^e  the  jury  allowed  the  plaintiff 
nothing  on  his  note,  but  allowed  the  defendant  the  full 
amount  of  his  counter-claim.  The  other  errors  aligned 
are  not  such  as  are  likely  to  arise  in  another  trial  of  the 
case.  For  that  reason  it  would  ser\e  no  useful  purpose 
to  discuss  them. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed,  and  the  cause  remanded  for  further 
procedings  according  to  law. 

Amks  and  Dtjffie,  CO.,  concur. 

Reversed  and  remanded. 
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John  D.  Pope  v.  Edward  Whitcomb  et  al. 

Piled  Febbuabt  17,  1903.    No.  12,596. 

Commissioner's  opinion.    Department  No.  2. 

Trial:  Evidence  Conflicting:  Directing  Vebdict.  Where  the  evidence 
on  a  material  act  is  conflicting,  and  different  minds  might  draw 
different  concltsions  or  inferences  therefrom.  It  is  error  for  the 
court  to  direct  a  verdiff  for  either  party. 

Error  from  the  district  court  for  Saline  county.  Tried 
below  before  Stubbs,  J.    Reversed, 

F.  I.  FoHs,  J,  D.  Pope,  A.  S.  rands,  B,  V.  Kohout  and 
/?.  D.  Brown,  for  plaintiff  in  error. 

Abbott  &  Abbott,  contra, 

Barnes,  C. 

This  action  was  commenced  by  the  plaintiff  in  error 
against  the  defend.nnts,  Edward  Whitcomb  and  Hannah 
Whitcomb,  in  the  district  court  for  Saline  county,  to  re- 
cover a  balance  of  f527,  alleged  to  be  due  him  on  account 
for  services  rendered  them  as  attorney  in  the  matter  of 
the  estate  of  one  Henrv  Fletcher,  deceased,  which  services 
it  was  alleged  were  performed  by  him  at  tlieir  special  in- 
stance and  request  in  the  courts  of  the  state  of  Illinois. 
The  petition  was  evidently  drafted  on  the  theory  of  mutual 
accounts  between  the  parties,  and  it  was  alleged  that  the 
plaintiff  had  credited  the  defendants  with  the  sum  of  fl 
for  each  of  the  years  from  1893  to  1900  inclusive,  to  wit, 
the  total  sum  of  $8  for  and  on  account  of  his  subscription 
to  their  newspaper  which  he  subscribed  for  and  received 
during  that  time.  The  answer  of  the  defendants  was  first 
a  denial  that  they  had  ever  employed  the  plaintiff  in  the 
matter  of  the  estate  of  Henry  Fletcher,  and  alleged  that 
whatever  services  he  performed  in  the  matter  were  volun- 
tary, and  that  he  had  agreed  to  charge  nothing  therefor ; 
and  second,  a  plea  of  the  statute  of  limitations.    The  re- 
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plj  of  the  plaintiff  was  a  denial  of  ' 
the  defendants'  answer,  together  w 
matter  not  necessary  to  be  here  consi 

The  cause  was  tried,  on  tlieto  issui 
the  concluBion  of  the  introduction 
defendants  moved  the  court  to  iDstrii' 
a  verdict  in  their  favor  for  the  reasc 
failed  in  his  proof  to  make  a  case  aj 
the  further  reason  that  if  the  plDinn 
the  same  was  barred  by  the  statute 
court,  thereupon,  gave  the  following 
tlemeu  of  the  jury,  you  are  instructed 
and  proof  in  this  case  your  verdict 
fendants."  Plaintiff  excepted ;  the  jui 
for  the  defendants;  the  plaintiff  6U 
new  trial,  which  was  overruled,  and 
cuted  error  to  this  court. 

But  one  question  is  presented  by 
consideration,  which  is:  did  the  com 
verdict  for  the  defendants?  We  si 
quote  the  evidence  or  any  porti(m  o 
It  is  sufficient  to  say  that  there  was 
establish  the  original  employment 
both  of  the  defendants.  The  fact  thi 
tlie  services  described  in  his  petitioE 
the  dc^fendants,  and  there  is  no  conflic 
question.  To  meet  this  proof,  the 
Whitcomb,  testified  that  the  plaintifl 
form  the  services  and  agreed  to  char 

While  Hannah  Whitcomb  testified 
talked  with  the  plaintiff  and  placed  tl 
she  said  to  him  that  she  wanted  it  um 
was  to  follow.  This  was  denied  absol 
by  the  plaintiff.  The  evidence  disclo* 
not  only  performed  the  services  wl 
both  say  were  acceptable,  and  resultei 
but  it  also  appears  that  he  procured  i 
portatlon  for  the  defendant,  Edwai 
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Friend,  Nebraska,  to  Geneva,  Illinois,  and  return.  So 
it  may  be  fairly  said  that  there  was  evidence,  so  far  as  the 
employment,  the  performance  of  the  services,  the  value 
thereof  and  an  implied  promise  to  pay,  were  concerned, 
which  should  have  been  submitted  to  the  jury. 

It  appears,  however,  that  the  last  item  of  service  was 
performed  more  than  four  years  before  the  date  of  the 
commencement  of  this  action.  The  evidence  discloses  that 
at  that  time  the  estate  was  not  finally  or  fully  settled, 
and  that  the  plaintiff  was  not  discharged  from  his  em- 
ployment, and  there  is  no  evidence  which  shows  when  the 
employment  terminated.  The  plaintiff  testified  that  he 
subscribed  for  the  defendants'  newspaper,  which  was 
published  at  their  home  in  Friend,  Nebraska;  that  the 
subscription  price  was  |1  per  year;  that  they  sent  the 
paper  to  him  and  he  received  it  for  the  years  1893  to  1900 
inclusive;  and  that  he  credited  the  defendants'  account 
with  the  said  several  sums,  amounting  in  all  to  $8.  The 
defendant  Edward  Whitcomb^  in  order  to  avoid  the  effect 
of  this  evidence,  testified  that  he  sent  the  paper  to  the 
plaintiff  gratuitously;  that  he  never  charged  or  intended 
to  charge  the  plaintiff  anything  therefor.  Upon  this  'evi- 
dence the  court  directed  the  jury  to  return  a  verdict  for 
the  defendants  as  above  stated.  We  suppose  this  instruc- 
tion was  given  on  the  theory  that  there  was  no  evidence 
which  would  operate  to  take  plaintiff's  claim  out  of  the 
statute  of  limitations. 

The  real  question  for  us  to  determine  is,  whether  or  not 
there  was  any  conflict  in  the  evidence  which  would  re- 
quire the  court  to  submit  the  questions  of  fact  to  the  jury. 

In  the  leading  case  of  Catling  v.  Skoulding^  6  Term 
Rep.  [Eng.],  189,  on  this  subject,  Lord  Chief  Justice 
Kenyon  said :  "I  take  it  to  have  been  clearly  settled,  as 
long  as  I  have  any  memory  of  the  practice  of  the  courts, 
that  every  new  item  and  credit  in  an  account  given  by  one 
party  to  the  other  is  an  admission  of  there  being  some  un- 
settled account  between  them,  the  amount  of  which  ia 
afterwards  to  be  ascertained." 
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In  Ounn  v.  Gunn,  74  Oa.,  555,  the  court  said:  "Snch 
a  state  of  facts  implies  tiiat  tlie  parties  have  mutually 
consented  that  eacli  item,  in  whosesoever  favor  it  may  be, 
shall  not  constitute  an  independent  debt  due  immediately, 
to  be  iKiid  or  enforced  at  once,  hut  that  the  items  occur- 
ring, from  time  to  time,  in  favor  of  the  respective  parties 
shall  operate  as  niutiinl  fet-otTs.  and  that  the  shifting 
balance,  when  either  or  both  shall  call  for  it,  shall  be  the 
J.;ht.  This  is  the  reason  why  the  statute  of  limitations 
rtoes  not  apply  during  such  a  state  of  mutual  dealings." 
Abbott  r.  Kritli,  11  Vt.,  525. 

In  Chapman  v.  Gornhitli.  55  Vt.,  354,  it  was  held,  that 
a  defendant  can  not  omit  certain  items  and  so  plead  the 
statute  of  limitations.  A  physician's  bill  contained 
twenty  items  ninniug  from  December,  1877,  to  February, 
1878,  of  which  nine  wore  barred  by  time,  a  credit  of  f6 
in  February,  1878.  was  held  to  take  all  the  items  out  of 
the  statute  and  render  the  whole  account  open  and  mutual. 
Hollywood  V.  Real,  55  Mich.,  308. 

In  Mooll'!/  I?.  Osborne:  39  N.  J.  Eq.,  54-59,  J.  entend 
charges  a-jainst  D..  and  also  entered  credits  of  rent  due 
to  him  from  I>.  It  was  held  that  such  charges  and  credits 
of  rent  ofFscftin}:  them  constituted  a  mutual  account. 

The  doctrine  of  mutual  accounts  rests  not  on  the  notion 
that  every  credit  in  favor  of  one  is  an  admission  by  him  of 
Indebtedness  to  the  other  or  a  new  promise  to  pay,  bat 
upon  a  mutual  understanding,  either  express  or  implied 
from  the  conduct  of  both  parties,  that  they  will  continue 
to  credit  each  other  until  at  least  one  desires  to  terminate 
the  course  of  confidential  dealing  and  that  the  balance 
will  then  be  ascertained,  become  then  due  and  be  paid 
by  the  one  finally  indebted.  As  this  state  of  things  rests 
on  an  express  or  implied  mutual  understanding  either 
party  may  terminate  it  at  any  time  by  an  actual  payment 
of  the  balance,  or  by  stating  the  account  for  that  purpose, 
or  by  denmmling  a  settlement  privately,  op  by  suit,  or  "ij 
au  act  which  plainly  shows  to  the  other  his  determinati  pn 
to  deal  no  longer  that  way.    Without  proof  of  its  termij  a- 
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tion  the  law  presumes  that  such  a  mutual  understanding, 
once  proved  or  admitted,  runs  through  all  the  dealings 
of  the  parties  until  the  complete  bar  of  the  statute  has 
attached.  Giinn  v.  Giinn^  supra.  The  statute  does  not 
begin  to  run  against  a  claim  based  upon  the  services  of  an 
attorney  in  conducting  a  suit,  until  the  date  of  the  com* 
pletion  of  the  services.  Buswell,  Limitations  and  Ad- 
verse Possession,  section  194,  and  cases  cited. 

From  a  careful  review  of  the  authorities  and  an  examin- 
ation of  the  evidence  as  preserved  in  the  bill  of  exceptions, 
we  are  satisfied  that  the  court  erred  in  directing  a  verdict 
in  this  case.  The  questions  of  fact  should  have  been  sub- 
mitted to  the  jury  under  proper  instructions.  It  was  for 
that  body  to  determine  whether  or  not  from  all  of  the 
facts  and  circumstances  disclosed  by  the  evidence  the  de- 
fendants sent  their  newspaper  to  the  plaintiff  gratui- 
tously,  and  that  they  never  made  any  charge  and  never 
intended  to  make  any  charge  therefor.  If  the  jury  had 
believed  the  evidence  of  the  plaintiff  on  this  question,  dis- 
believed the  evidence  of  the  defendants  and  had  concluded 
that  the  defendants  claimed  that  the  newspaper  was  sent 
gratuitously,  for  the  sole  purpose  of  avoiding  the  question 
of  mutual  accounts  and  to  establish  the  defense  of  the 
statute  of  limitations,  then  their  verdict  would  have  been 
for  the  plaintiff  for  whatever  amount  the  testimony 
showed  the  services  were  reasonably  worth  less  the  sum  so 
created  on  account  of  the  newspaper.  Wherever  there  is 
a  conflict  of  evidence  upon  any  material  issue  involved  in 
the  trial  of  a  law  suit,  it  is  the  duty  of  the  court  to  sub- 
mit such  question  to  the  jury.  The  weight  of  evidence  is 
not  a  question  for  the  court  in  such  a  case. 

We  therefore  hold  that  the  court  erred  in  directing  a 
verdict  for  the  defendants,  and  we  recommend  that  the 
judgment  of  the  district  court  be  reversed  and  the  cause 
remanded  for  a  new  trial. 

Pound  and  Oldham,  CO.,  concur. 


Reversed  and  remanded. 
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GusTAVE  Gbetch  V.  James  K.  Maxfield. 

Ftuat  Pebbu&bi  17,  1903.     No.  12,607. 

Commissioner's  opinion.    Department  No.  3. 

1.  Appeal  ond  Error:    JinusnicrioN:    AtrinAViTS  Pbesebvbd  in  Bttj.  of 

ExrEPTiONS.  Affidavits  filed  In  support  o(  objections  to  Jurisdiction 
over  the  person,  to  be  available  in  proceedings  In  error,  must  be 
preserved  b;  bill  of  exceptions. 

2.  Appsaranc«:    JasiSDicTtoN :    Objections  SPBcmc.    A  person  appear- 

ing Bpeclall;,  for  the  purpose  of  making  such  objections,  must 
point  out  specfflcally  the  defects  upon  which  he  relies.  Following 
Brown  V.  Goodyear,  29  Neb.,  376. 

EBRdR  from  the  district  court  for  Saline  county.  Tried 
below  before  Stubbs,  J.    Reversed. 

Abbott  A  Abbott,  for  plaintiff  in  error, 

J.  D.  Pope,  contra. 

Albebt,  O. 

TM«  action  originated  before  a  justice  of  the  peace. 
The  record  of  the  justice  shows  that  summons  issued  for 
the  defendant  on  the  3d  day  of  July,  1901,  returnable  on 
the  9th  day  of  the  same  month,  and  its  delivery  to  the 
attorney  of  the  plaintiff.  The  docket  entries  thereafter, 
so  far  as  material,  are  as  follows: 

"July  9,  1901,  summons  returned  and  filed  indorsed  ns 
follows:  Receivetl  this  1901,  as  commantied  by  this  writ 
r  on  the  3d  day  of  July,  1901,  summoned  the  within  named 
James  K.  Maxfield  by  delivering  to  him  a  certified  copy  of 
this  summons  with  the  indorsements  thereon. 

"Dated  this  9th  day  of  July,  1901.. 

"R.  M,  Earp,  Constable. 

"D.  B.  Zook,  Justice  of  the  Peace. 

"July  9,  1901,  1   oVlock  P.   M. 

"Parties  apiK*ared.     J.  D.  Pope  attorney  for  the  dt 
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fendant  filed  objections  to  the  jurisdiction  of  the  court  as 

follows : 

"State  of  Nebraska — Saline  County,  ss. 

"Page  4. 
"In  Justice  Court  of  D.  B.  Zook^  thereof. 
"Gustave  Gretch,  plaintiff, 

"v. 
"James  K.  Maxfield,  defendant. 

"And  now  comes  James  K.  Maxfield  by  his  attorney  J. 
D.  Pope,  and  appearing  specially  for  the  purpose  of  ob- 
jecting to  the  jurisdiction  of  the  court  over  the  aforesaid 
defendant  moves  the  court  to.  quash  the  summons  issued 
thereon  for  the  following  reasons: 

"1.  The  court  is  without  jurisdiction  to  hear  and  de- 
termine the  said  causa 

"2.  No  service  of  summons  was  made  on  the  aforesaid 

defendant  by  a  copy  served  upon  him  or  left  at  his  usual 

place  of  residence  as  required  by  the  statute  of  the  state 

of  Nebraska. 

"J.  D.  Pope,  Attorney  for  defendant/^ 

"The  court  overruled  the  motion  and  J.  D.  Pope,  at- 
torney for  defendant,  took  exceptions  to  the  ruling  and 
then  withdrew  and  would  not  take  any  further  part 
in  the  cause.  Plaintiff  submitted  the  cause  to  the  court. 
•  *  •  Gustave  Gretch,  R.  M.  Earp,  Ola  Bankson,  James 
Osborne,  Arthur  Gretch,  J.  J.  Deasky,  L.  Keahlier  were 
sworn  for  plaintiff.  Whereupon  I  find  in  favor  of  the 
plaintiff,  in  the  sum  of  f  47.18. 

"It  is  therefore  considered  by  me  that  the  plaintiff  re- 
cover from  the  defendant  the  sum  of  f47.18  and  his  costs 
herein  expended  taxed  at  $23.10." 

From  the  judgment  of  the  justice  of  the  peace,  the  de- 
fendant prosecuted  error  to  the  district  court  where  the 
judgment  of  the  justice  was  reversed  and  the  cause  dis- 
missed. From  the  judgment  of  the  district  court,  the 
plaintiff  prosecutes  error  to  this  court. 

The  principal  contention  of  the  defendant  is  that  the 
Dpy  of  the  summons,  issued  by  the  justice  which  was  de- 
21 
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u»  '" '  --.-  l-^vT^  n-""  ii>i«*rs«eiix^nt  of  the   amount  for 

^i>i  il*^  I '-Lin:!:*  ^v»-M  t^e  jii«l|iinent  in  case  the  de- 

f-:i*L.£^:  fi  I-^i  i*>  ipp<^^2X-     Xeither  the  original  summons 

t-^  rl-  ^77  ^  *  j^in  of  the  reix^rd  in  this  ease.      It  is 

vn^  -"-.r  TT^iiL-i*  r'x^  ••'  ib^  JTistir-e  c^^ntains  an  affidavit  to 

^1:  1  i>  i"::^  :1^1  ^l^i  Y--ir|:*>rts  to  be  a  copy  of  the  sum- 

!::•->  j^rr^^i  t.n  ihe  d-ftrii-laiiU  but  neither   the  affidavit 

c-^r  rl^  <v'7  J  «>'  s^:iiiiii«»n>  is  pn^erserved  br  bill   of  excej)- 

ti'  :i>-    I^  La>  l»-^n  rv-p»^it-«llT  b^M  by  this  court  that  affi- 

•^^^^'>w  !••  !•?  avail;iv':e  f«»r  the  parp>ose  of  revie^r  by  pro- 

eeel:n:^^  in  eri>.r  -^r  apj*-nL  must  be  embtniied  in  the  bill 

of  ex.-:  ::..Q5^     1^  i    :,V  d:  Co.  r.  Arrna  Fruit  Co.,  58  Neb., 

^■-"'^^-    ^^  ii^^v  aware  of  a  dirtntH  in  RrpuhH^-an  Talley  R, 

^  ••-  r.  Br   ...  14  >Vb..  v^t\  to  the  effect  that,  where  affi- 

'  *-'^  ■"'  ^^  a*:a.  br^i  to  and  made  a  part  of  a  motion  which 

i>=  ir>.j^r:.T  a  f-;>rt  of  a  rvvn>r»l.  snoh  affidavits  thereby  be- 

*"'.'".'*'"  ^  f''^^  "'  ^-■^'  ri"  fl  and  their  incorporation  into  a 

f -iii  ..f  tx.-i.::..ns  is  nnn^^^sarr.     A  dictum  to  the  con- 

rr^iiT  mav  l^  f..,jnd  in  T-.^i.r  r.  Croir/.  v.  16  Xeb.,  369. 

^n     I.,     ,,.,,..r;..„„   r.   S-^.tU  30  N>b.,  187.  this  court  re- 

^   "-V^i \      '7";'!'*'^  affidavits  attaihed  to  a  niorton  for  new 

R. ,  ..}'■        C'-     "*'"^'^-  "  would  appear  that  the  dictum 

x-lKH.^l      R,^:,"    '^  /  "-    «■•   «"."*«.  *M|>r«.  has  been  re- 

-»r  to  hive  1     ^  ^^'  ""  affidavit  in  this  ease  does  not  ap- 

:  X:.  ^^i.  al  att  ,  h""  "  ™'"^''  "  ^""^^  **'  *^^  objections  either  by 

auihoritV    Tl?T^  "''  '""■^'''^  reference,  and  we  know  of 

-       nat    would    warrant    its   consideration   as 

of  the  dis- 

the  peace, 

reasons   (1), 


JUst 


^«sp<^}^  J^«  merit  consider-itirw«    *v        u     u 

tJie  i„«.."*^«".v  pointed  m.t  5  ^'^•^*'*»«»'  tl^fv  should 

«'  the   rZcT     x°   "'^  objections  filed 
P^«^e.     2,ot  having  been  thu» 
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pointed  out,  they  will  not  be  examined  in  this  court. 
Brown  v.  Goodyear,  29  Neb.,  376 ;  Freeman  v.  Burks,  16 
Neb.,  328.  We  do  not  wish  to  be  understood  to  hold  that 
they  would  have  been  good  had  they  been  thus  pointed  out. 
It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded  for  further  pro- 
ceedings according  to  law. 

Ames  and  Duffie,  CO.,  concur. 

Reversed  and  remanded. 


Henry  L.  McEldon^  Revived  in  the  Name  of  Byron  Mc- 
Eldon, Sole  Heir,  v.  Milo  Levi  Patton. 

Filed  February  17,  1903.    No.  12,610. 
Commissioner's  opinion.    Department  No.  2. 

1.  Tender:    Requisites.     A  tender,  to  be  effectual,  must  be  without 

conditions  and  made  to  the  party  entitled  to  receive  the  same. 

2.  Tender:     Payment  into  Court:     Costs  Must   Be   Included.     The 

plaintiff  in  an  action  already  commenced  is  not  compelled  to 
receive  a  sum  of  money  paid  into  court  in  satisfaction  of  his  claim, 
unless  the  sum  so  paid  is  sufficient  to  include  the  costs  to  the 
time  of  payment. 

3.  Tender:    Acceptance  Construed:    Costs.    The  written  aceptance  in 

this  case  examined,  and  held  to  relate  only  to  the  amount  of 
plaintiff's  claim,  and  was  not  sufficient  to  include  and  require 
the  payment  of  costs  on  his  part. 

4.  Trial:    Instruction  Assuming  Existence  of  Fact.    The  giving  of  an 

instruction  which  assumes  the  possible  existence  of  a  fact,  or 
state  of  facte,  which  the  jury  have  no  right  to  find,  there  being 
no  evidence  in  support  of  it,  is  error. 

5.  Trial:    Verdict  Containing  Surplus  Words:    Costs.    The  trial  court 

has  no  right  to  refuse  to  receive  a  verdict  which  responds  to  the 
issues  and  is  sustained  by  sufficient  evidence  because  it  contains 
the  words  "and  plaintiff  to  pay  all  costs."  The  question  of  costs 
is  one  of  law  for  the  court,  and  such  words  are  merely  surplusage. 

6.  Trial:    Verdict  Rejected:     Instruction  as  to  Finding  and  Costs. 

After  refusing  to  receive  such  a  verdict  it  is  error  for  the  court. 
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over  the  objections  of  the  plaintiff,  to  instruct  the  Jury  that  under 
the  deposit  made  in  the  court,  if  they  should  find  a  verdict  for 
the  defendant,  its  effect  would  be  that  the  plaintiff  would  receive 
the  money  in  the  hands  of  the  clerk  of  the  court  and  the  plaintiff 
would  pay  the  costs  of  the  action. 

7.  Trial:  Evidence:  Verdict  fob  Plaintiff:  Costs  Taxed  to  Defend- 
ant. Under  the  undisputed  evidence  in  this  case  held,  that  the 
plaintiff  was  entitled  to  recover  the  sum  of  $30  with  legal  interest 
to  the  date  of  Judgment,  and  the  costs  should  have  been  taxed 
to  the  defendant. 

Error  from  the  district  court  for  Otoe  county.  Tried 
below  before  Jessen,  J.    Reversed  with  direetions. 

Edvyin  F,  Warren  and  Logan  &  Jackson,  for  plaintiff 
in  error. 

No  unconditional  tender  of  any  sum  was  made.  A 
tender,  to  be  effectual,  must  be  unconditional  and  with- 
out qualification.  Tomjildns  v.  liatie,  11  Neb.,  147;  Te 
Poel  V.  Shiitt,  57  Neb.,  592;  Wood  v.  Hitchcock,  20  Wend. 
[N.  Y.],  47;  Noyes  v.  Wycoff,  21  N.  E.  Rep.  [N.  Y.],  158; 
Beckman  v,  Birchard,  Bridge  &  Co.^  48  Neb.,  805;  Ptilsi- 
fer  V.  Shepard,  36  111.,  513;  Clark  v.  The  Mayor,  Etc.,  of 
If  etc  York,  1  Keys  [N.  Y.],  9;  J?ur*  v.  Dodge,  13  Ohio,  131. 

The  jury  has  nothing  to  do  with  the  question  of  costs, 
which  is  entirely  a  matter  for  the  court.  Elsanger  v. 
Grovijohn,  29  Neb.,  at  page  141. 

D.  W.  Limngston  and  W.  F.  Maran,  contra. 

The  acceptance  of  the  tender  was  a  waiver  of  any  con- 
ditions.   Treat  v.  Price,  47  Neb.,  875. 

Barnes,  C. 

This  case  is  before  us  on  a  petition  in  error  from  a 
judirment  of  the  district  court  of  Otoe  county.  It  appears 
that  on  or  about  the  27th  day  of  ^farch,  1900,  the  defend- 
ant Milo  L.  Patton,  purchar^cd  of  the  plaintiff  Henry  K 
McEldon,  at  public  sale,  one  cow  of  the  value  of  f24  and 
one  hog  of  the  value  of  $6 ;  that  at  the  same  sale  he  also 
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bid  off  or  purchased  of  the  plaintiflf,  one  horse  for  |6.50 ; 
that  the  defendant  obtained  possession  of  the  cow  and  hog, 
but  failed  to  get  possession  of  the  horse;  that  some  days 
thereafter  he  went  to  the  premises  of  the  plaintiff  and 
tendered  him  the  sum  of  136.50^  and  demanded  possession 
of  the  horse.  The  plaintiff  refused  to  receive  the  money 
and  deliver  the  horse.  Defendant,  at  another  time,  made 
the  same  tender  based  upon  the  same  conditions,  and  there 
is  no  conflict  in  the  evidence  upon  this  question.  It  is 
shown  beyond  dispute  that  the  tender  was  the  sum  of 
136.50,  and  was  conditioned  upon  the  delivery  of  the 
horse.  Matters  remained  in  this  situation  for  some  time, 
when  the  plaintiff  commenced  an  action  in  the  county 
court  against  the  defendant  to  recover  the  sum  of  |30, 
and  interest,  which  he  claimed  to  be  due  him  on  account 
of  the  sale  and  delivery  of  the  cow  and  hog.  After  the 
action  was  commenced  the  defendant  deposited  with  the 
county  judge  the  sum  of  |30  to  keep  his  alleged  tender 
good.  The  plaintiff,  thereupon,  executed  the  following 
acceptance : 

"Now  comes  the  said  plaintiff  and  accepts  the  tender  of 
the  said  sum  of  |30  paid  into  court  by  said  defendant  in 
discharge  of  plaintiff^s  claim,  hereby  waiving  any  interest 
thereon,  and  plaintiff  further  demands  possession  of  and 
payment  to  him  of  said  sum  of  |30  so  as  aforesaid  ten- 
dered and  paid  into  court  for  his  use  in  this  action." 

The  |30  were  not  paid  over  to  the  plaintiff  upon  said 
acceptance  and  demand  therefor,  and  the  cause  proceeded 
to  trial ;  judgment  was  rendered  in  favor  of  the  defendant, 
and  thereupon  plaintiff  appealed  to  the  district  court,  and 
in  his  x>^tition  alleged  that  the  defendant  was  indebted 
to  him  in  the  sum  of  f 30,  and  interest  thereon  from  the 
27th  day  of  March,  1900 ;  that  said  amount  was  due  to  him 
for  the  price  and  value  of  certain  stock  purchased  by  the 
said  defendant  of  and  from  the  plaintiff  at  a  public  sale 
held  by  plaintiff  on  said  date,  to  wit :  one  cow  of  the  value 
of  f24  and  one  hog  of  the  value  of  f 6 ;  that  the  defendant 
promised  and  agreed  to  pay  said  amount  for  said  stock, 
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but  that  he  neglected  and  refused  to  -pay  the  same,  and 
that  the  whole  sum  thereof,  |30  and  interest,  was  due  and 
owing  to  the  plaintiflf  from  the  defendant. 

The  answer  of  the  defendant  was  in  substance  as  fol- 
lows: First,  that  the  defendant,  and  one  Alvin  Patton 
who  was  his  brother,  had  been,  and  were  at  the  times 
mentioned  in  plaintiflf's  petition,  partners  and  engaged  in 
the  business  of  farming  and  stock  raising,  etc.;  that  the 
defendant  was  an  equal  partner  with  his  said  brother  in 
the  firm  of  Patton  Bros.,  and  had  an  undivided  one-half 
interest  in  the  partnership  property  thereof;  all  of  which 
was  well  known  to  the  plaintiff  at  and  prior  to  the  dates 
mentioned  in  his  petition ;  that  on  or  about  the  27th  day  of 
March,  1900,  the  defendant  and  said  Alvin  Patton  as  the 
firm  or  partnership  of  Patton  Bros.,  purchased  from  the 
plaintiflf,  at  public  auction  sale,  the  following  property, 
to  \^it:  one  horse  for  the  sum  of  f6.50;  one  cow  for  the 
sum  of  f 24,  and  one  hog  for  the  sum  of  f  6 ;  that  thereupon, 
the  defendant,  as  a  member  of  said  firm,  oflfered  the  plain- 
tiflf the  sum  of  f  6.50  in  payment  for  said  horse,  the  sum  of 
f24  in  payment  for  said  cow,  and  the  sum  of  f6  in  pay- 
ment for  said  hog;  that  said  plaintiflf  took  said  money,  and 
all  of  it  in  his  hand,  and  shortly  afterwards  returned  it  to 
the  defendant  and  refused  to  accept  and  retain  it,  and  so 
informed  the  defendant,  giving  no  reason  for  his  refusal; 
that  said  hog  and  cow  were  delivered  to  the  defendant, 
and  plaintiflf  refused  to  deliver  the  horse  and  never  has  de- 
livered said  horse,  although  repeatedly  requested  so  to 
do  by  the  defendant  and  said  Alvin  Patton;  that  on  or 
about  the  31st  day  of  March,  1900,  the  defendant,  and  the 
said  Alvin  Patton,  went  to  the  residence  of  the  plaintiff 
for  the  purpose  of  offering  to  pay  the  plaintiflf  the  sum  of 
f 6.50  for  the  said  horse,  the  sum  of  f 6  for  said  hog,  and 
the  sum  of  ?24  for  said  cow,  at  the  same  time  having  said 
sums  of  money  in  his  possession,  and  exhibited  the  same 
to  the  plaintiff  and  offered  it  to  him,  whereupon  the  plain- 
tiff refused  it  and  all  of  it,  and  became  enraged  and  re- 
fused to  converse  with  either  the  defendant  or  his  brotheri 
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the  said  Alvin  Patton,  and  ordered  each  of  them  off  his 
premises ;  that  he  advanced  towards  them  with  an  axe  in 
his  hands  in  a  menacing  manner,  using  violent  and  pro- 
fane language  and  threatening  them  with  personal  vio- 
lence and  great  bodily  hprm,  and  forced  them  to  leave  said 
premises  without  carrying  put  their  intention  and  making 
a  complete  tender  of  the  several  sums  of  money  due  from 
them  to  the  plaintiff  for  the  several  articles  of  personal 
property  so  sold  to  them  by  the  plaintiff;  that  ever  since 
said  time  defendant  has  always  been  ready,  able  and  will- 
ing to  pay  plaintiff  $6.50  for  said  horse,  $24  for  said  cow, 
and  |6  for  said  hog,  and  now  tenders  into  this  court  the 
sum  of  f 6  for  said  hog,  the  sum  of  $24  for  said  cow,  mak- 
ing a  total  of  $30  for  the  said  plaintiff,  as  he  did  in  the 
lower  court.  The  answer  also  further  contained  an  alle- 
gation of  the  acceptance  of  the  $30  so  paid  into  the  lower 
court,  and  a  copy  of  the  plaintiff's  acceptance  hereinbe- 
fore set  forth. 

The  plaintiff  for  reply  to  said  answer  denied  each  and 
every  allegation  of  new  matter  therein  contained,  and 
alleged  that  he  accepted  the  tender  of  the  defendant  pro- 
vided the  sum  included  the  costs  of  the  suit  to  the  date  of 
tender,  which  was  refused  by  the  defendant,  and  said 
tender  of  $30  did  not  include  the  costs  of  said  suit  to  the 
date  thereof^  and  plaintiff  averred  that  he  was  now  ready 
t6  accept  said  tender  of  $30  provided  the  defendant  would 
pay  the  costs  made  in  said  action. 

On  these  issues  the  cause  was  tried,  and  after  the  in- 
troduction of  the  evidence  and  the  instructions  of  the 
court,  the  jury  returned  the  following  verdict: 

"We,  the  jury  in  this  case,  being  duly  impaneled  and 
sworn  and  affirmed,  do  find  and  say  for  the  plaintiff  the 
sum  of  $30  without  interest,  and  that  plaintiff  pay  the 
costs." 

This  verdict  the  court  refused  to  receive,  and  without 
the  consent,  and  over  the  objection  of  the  plaintiff,  on  his 
own  motion,  gave  the  jury  the  following  additional  in- 
struction : 
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'TTou  are  instructed  that  under  the  deposit  made  in  this 
court  if  you  find  a  verdict  for  the  defendant  the  eflfeat  of 
it  will  be  that  plaintiff  will  receive  the  |30  now  in  the 
hands  of  the  clerk  of  this  court,  and  the  plaintiff  will  pay 
the  costs  of  this  action." 

Thereupon  the  jury  again  retired,  and  after  furthef  de- 
liberation returned  the  following  verdict: 

"We,  the  jury  in  this  case,  being  duly  impaneled  and 
sworn,  do  find  and  say  that  we  find  for  the  defendant." 

Thereupon  the  court  rendered  judgment  on  the  verdict 
as  follows : 

"It  is  ordered  and  adjudged  by  the  court  that  the  plain- 
tiff have  and  recover  from  the  defendant  the  sum  of  f30 
without  interest,  and  that  the  plaintiff  pay  all  the  costs 
of  this  action." 

From  that  judgment  the  plaintiff  prosecuted  error  to 
this  court,  and  alleges: 

1.  That  the  court  erred  in  giving  instruction  No.  6  to 
the  jury.  By  this  instruction  the  jury  were  told  that  the 
burden  of  proof  was  on  the  defendant  to  show  by  a  pre- 
ponderance of  evidence  that  he  had  made  an  uncondi- 
tional tender  of  all  the  money  owing  by  him  to  the  plain- 
tiff, or  that  plaintiff  had  waived  some  part  due  him  after 
this  action  was  begun.  And  they  were  further  insfructed 
therein  as  follows : 

"If  you  find  from  the  evidence  that  the  defendant  has 
made  an  unconditional  tender  of  all  money  due  from  him 
to  the  plaintiff  before  this  action  was  begun,  or  that  plain- 
tiff has  waived  the  repayment  of  costs  expended  by  him, 
you  will  find  for  the  defendant,  and  the  |30  now  in  court 
will  be  turned  over  to  the  plaintiff." 

It  is  claimed  by  the  plaintiff  that  this  instruction  shoul 
not  have  been  given  bec*ause  there  was  no  evidence  of  an. 
unconditional  tender  by  the  defendant  of  the  money  du 
to  him,  and  therefore  that  question  should  not  have  bee 
submitted  to  the  jury. 

We  have  searched  this  record  in  vain  to  find  any  evi 
dence  of  an  unconditional  tender.     The  evidence  of  th 
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defendant  and  hig  brother  shows  that  the  only  tender  ever 
made,  or  attempted  to  be  made,  was  the  sum  of  |36.50, 
which  was  coupled  with  a  demand  for  the  possession  of 
the  horse  which  the  defendant  had  bid  oflf  at  the  sale,  and 
which  the  plaintiff  had  refused  to  deliver  to  him.  The 
vice  of  this  instruction  is  that  it  assumes  the  possible  ex- 
istence of  a  tender  before  the  commencement  of  this  case 
in  the  .county  court  The  jury  would  have  no  right  to  find 
that  such  a  tender  had  been  made,  because  there  was  no 
evidence  to  support  such  finding.  It  has  often  been  held 
that  if  an  instruction  assumes  the  possible  existence  of  a 
state  of  facts  which  the  jury  have  no  right  to  find,  there 
being  no  evidence  in  support  of  it,  it  is  error.  The  City 
of  Crete  v.  Childs,  11  Neb.,  252,  9  N.  W.  Rep.,  55 ;  Dunbier 
V.  Day,  12  Neb.,  596,  41  Am.  Rep.,  at  page  776,  12  N.  W. 
Rep.,  109 ;  Botoie  v.  Spaids,  26  Neb.,  635,  42  N.  W.  Rep., 
700 ;  Farmers^  Loan  &  Trust  Co.  v.  Montgomery,  30  Neb., 
at  page  41,  46  N.  W.  Rep.,  214.  There  being  no  evidence 
of  an  unconditional  tender  before  the  commencement  of 
the  suit,  this  question  should  not  have  been  submitted  to 
the  jury,  and  the  court  erred  in  giving  the  instruction  com- 
plained of. 

2.  It  is.  further  contended  by  the  plaintiff  that  the 
court  erred  in  giving  instruction  No.  6^  to  the  jury,  which 
is  as  follows: 

"The  jury  are  instructed  that  if  you  find  from  the  evi- 
dence that  the  plaintiff  at  any  time  accepted  uncondi- 
tionally the  tender  of  money  offered  him  by  the  defendant, 
or  by  any  one  authorized  by  the  defendant  so  to  tender  it, 
your  verdict  should  be  for  the  defendant.^* 

Plaintiff  insists  that  the  written  acceptance  made  by 
him  and  filed  in  the  county  court  after  the  defendant  had 
deposited  the  sum  of  |30  therein,  was  not  sufficient  to  au- 
thorize the  giving  of  this  instruction ;  that  such  acceptance 
clearly  stated  and  unequivocally  implied  that  it  was  on 
condition  that  the  defendant  pay  the  costs  which  had  ac- 
crued up  to  that  time. 

It  will  be  observed  that  it  was  stated  in  the  written  ac- 
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ceptance  that  the  f30  were  accepted  in^  payment  of  plain- 
tiflf's  clainiy  and  that  interest  thereon  was  waived.  Its 
effect,  therefore,  was  to  exclude  the. idea  that  the  accept* 
ance  was  to  include  costs.  Applying  the  rule  "That  the 
express  mention  of  one  thing  causes  the  exclusion  of  an- 
other'' we  think  the  plaintiff  is  right  in  this  contention. 
It  follows  that  there  was  no  evidence  upon  which  the  in- 
struction could  be  based,  and  the  court  erred  in  gMng  it. 

3.  The  plaintiff  further  contends  that  the  court  erred 
in  refusing  to  receive  the  first  verdict  returned  by  the 
jury.  We  are  unable  to  determine  en  what  theory  the 
court  refused  to  receive  this  verdict.  It  responded  to  the 
issues  and  was  sustained  by  sufficient  evidence.  It  was 
correct  in  form  and  substance,  with  perhaps  the  single 
exception  of  the  words  "and  that  plaintiff  pay  the  costs." 
This  should  have  been  treated  as  surplusage;  the  court 
should  have  received  the  verdict,  entered  a  judgment 
thereon  for  the  plaintiff  and  determined  the  question  of 
taxation  of  costs  as  a  matter  of  law.  The  jury  had  nothing 
whatever  to  do  with  the  question  of  costs,  and  therefore 
that  part  of  the  verdict  was  merely  surplusage.  Ehanger 
V.  Oi'ovijohn,  29  Neb.,  at  p»*ge  141.  In  that  case,  speaking 
of  the  question  of  costs,  the  court  said :  "There  was  no  im- 
propriety in  permitting  the  amendment  to  be  made  after 
the  verdict  was  returned.  The  offer  to  allow  judgment 
could  only  affect  the  matter  of  costs.  The  jury  had  noth- 
ing to  do  with  that  question.  It  was  a  question  solely  for 
the  court,  and  the  offer  could  be  brought  to  the  attention 
of  the  court  after  verdict.  In  fact,  that  was  the  proper 
time  to  do  so."  For  these  reasons  the  court  erred  in  refus- 
ing to  accept  the  verdict. 

4.  The  plaintiff  also  contends  that  the  court  erred  in 
giving  the  additional  instruction  to  the  jury  over  his  objec- 
tion. By  this  instruction  the  court  told  the  jury  that 
under  the  deposit  made  in  the  court  if  they  found  a  verdict 
for  the  defendant  the  effect  of  it  would  be  that  the  plain- 
tiff would  receive  the  ?30  in  the  hands  of  the  clerk  of  the 
court,  and  plaintiff  would  pay  the  costs  of  the  action. 
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This  instruction  evidently  was  given  to  inform  the  jury 
that  if  they  thought  the  plaintiff  should  pay  all  of  the 
costs  in  the  action  that  their  verdict,  in  order  to  accom- 
plish that  result,  should  be  for  the  defendant. 

As  we  have  stated,  the  question  of  the  costs  was  one 
that  the  jury  had  no  right  to  consider;  it  was  a  matter  of 
law  for  the  court,  and  the  court  had  no  right  or  authority 
to  place  that  burden  upon  the  jury,  or  permit  it  to  pass 
on  that  question  in  any  form,  and  we  hold  that  the  giving 
of  the  instruction  was  reversible  error. 

It  is  evident  that  the  court  knew  and  understood  his 
duty  in  this  case,  because  we  find  that  after  the  second 
verdict  was  returned  in  which  the  jury  found  for  the  de- 
fendant, the  court  on  his  own  motion  rendered  a 
judgment  on  that  verdict  for  the  plaintiff  for  the  sum 
of  |30  without  interest,  and  taxed  all  of  the  costs  in  the 
case  to  the  plaintiflf.  If  the  second  verdict  was  a  proper 
one  then  we  have  a  verdict  of  the  jury  for  the  defendant 
and  a  judgment  of  the  court  thereon  for  the  plaintiflf.  We 
certainly  ought  not  to  be  asked  to  approve  of  this  sort  of  a 
proceeding.  At  the  time  the  defendant  paid  the  $30  into 
the  county  court  the  plaintiflf  had  incurred  a  liability  for 
costs  to  the  amount  of  |3.10.  He  had  a  right  to  demand 
and  reteive  that  sum  in  addition  to  the  $30  admitted  to 
be  due  to  him,  and  his  refusal  to  accept  the  sum  paid  and 
pay  the  costs  himself  did  not  make  him  liable  for  the  costs 
thereafter  incurred,  and  yet  the  court  taxed  all  of  the 
costs  to  him. 

After  a  careful  examination  of  the  record  and  bill  of 
exceptions  herein  we  are  unable  to  say  that  there  was  any 
evidence  in  this  case  which  would  authorize  the  court  to 
tax  the  costs  of  this  action  to  the  plaintiflf.  Notwithstand- 
ing the  court  erred  as  above  set  forth,  yet  in  rendering 
judgment  he  came  very  near  correcting  his  former  errors. 
The  judgment  was  rendered  for  the  plaintiflf,  but  it  should 
have  included  interest  to  the  date  thereof,  and  his  costs. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  reversed  and  the  cause  remanded  to  said 
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court  with  directions  to  render  a  judgment  in  accordance 
with  this  opinion. 

Pound  and  Oldham,  CO.,  concur. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  with  directions  to  said  court  to  render  a 
judgment  for  the  plaintiff  for  the  sum  of  |30  with  legal 
interest  to  the  date  thereof,  and  tax  the  costs  exi>ended 
by  him  to  the  defendant. 

Bbvebsed  with  directions. 


H.  F.  Oady  Lumbbe  Company,  appellee,  v.  Greater 
America  Exposition  et  al.,  appellees,  Impleaded 
WITH  THE  Chicago  House- Wrecking  Company,  ap- 
pellant. 

Piled  Febbuaby  17,  1903.    Nos.   12,622,   12,624,   12,626,   12,627.   12,628, 

12,629. 

Commissioner's  opinion.    Department  No.  1. 

1.  Mechanics'  Liens:     Construction  of  Statutes:    "Appubtenancb.'* 

The  word  "appurtenance"  as  used  in  section  1,  article  1  of  chap- 
ter 54  of  the  Compiled  Statutes  [Annotated  Statutes,  section  7100]. 
means  appurtenance  to  the  land  and  not  to  some  other  structure. 

2.  Xechanics'  Liens:     Application  of   Statutes:     "AppUBTEitATfCK.** 

An  amphitheatre  and  framework  built  on  posts  firmly  imbedded  in 
the  soil  constitutes  an  "appurtenance"  within  the  meaning  of  said 
section  and  is  subject  to  a  mechanic's  lien. 

8.  Payment:    Bills  and  Notes:    Taken  "In  Payment  on  Aooount**: 
Constbuction:   Mechanics'  Liens.    The  fact  that  the  cashier  of  a 
corporate  creditor  signs  a  receipt  which  the  debtor  has  already 
prepared,  reciting  that  a  certain  note  is  taken  "in  pajanent  on 
account"  and  that  the  amount  of  said  note  is  credited  on  the  oc 
porate  books,  are  not  conclusive  evidence  that  the  account  is  pal 
and  a  finding  whereby  the  note  is  treated  merely  as  evidence  f 
payment  will  not  be  disturbed  where  testimony  and  other  circus 
stances  appear  to  support  it* 

Appeal  from  the  district  court  for  Douglas  county 
Tried  below  before  Dickinson,  J.    Afprmed. 
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Woolworth  d  McHugh  and  T.  J.  Mahoney,  for  appel- 
lant 

Kennedy  d  Learned,  for  appellee,  H.  P.  Oady  Lumber 
Company. 

W.  H.  De  France^  for  appellee,  Morton  &  Son. 

T.  J.  Mahoney,  for  Richard  S.  Horton,  trustee  and  in- 
tervener. 

LOBINGIEB,  C. 

These  are  suits  to  enforce  liens  for  materials  used  in  the 
erection  of  a  structure  known  as  the  Fire  Works  Amphi- 
theatre and  Frame  Work  on  the  grounds  of  the  Greater 
America  Exposition  at  Omaha.  The  facts  are  in  part  sim- 
ilar to  those  in  Zabriskie  v.  Oreater  America  Exposition ,  — 
Neb., ,  93  N.  W.  Kep.,  958,  just  decided,  and  the  con- 
clusions there  reached  are  applicable  so  far  as  they  go. 
But  we  have  here  some  additonal  questions,  one  of  which 
is  whether  the  structure  referred  to  is  included  in  any  of 
those  mentioned  in  section  1,  article  1,  chapter  54,  Com- 
piled Statutes  [Annotated  Statutes,  section  7100],  which 
provides  for  a  lien  on  a  "house,  mill,  manufactory  or  build- 
ing or  appurtenance."  The  structure  in  question  consisted 
of  an  amphitheatre  for  the  seating  of  si)ectators  but  open 
to  the  sky,  and  a  framework  for  the  display  of  fireworks. 
The  former  is  more  particularly  described  in  the  examina- 
tion of  one  of  the  witnesses,  as  follows : 

Q.  Do  you  know  the  character  and  construction  of  the 
fireworks  amphitheatre  and  grand  stand? 

A^  Yes,  sir,  I  do. 

Q.  Will  you  state  to  the  court  how  it  is  constructed 
particularly  bb  to  its  attachment  to  the  ground? 

A.  In  nearly  every  case  there  has  been  a  hole  dug  and 
an  upright  has  been  set  and  each  upright  was  set  firmly 
n  the  ground,  sometimes  it  was  set  on  a  block  and  other 
times  it  was  not,  but  it  was  attached  as  firmly  to  the  ground 
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as  any  other  exposition  structure  there  in  proportion  to 
the  size  of  the  structure,  you  might  say  there  were  two  or 
three  hundred  uprights,  each  one  sunk  into  the  ground 
and  attached  there  firmly. 

Q.  State  whether  or  not  it  was  a  solid,  substantial  struc- 
ture? 

A.  Well,  it  was  a -solid  structure,  otherwise  they  could 
not  put  thousands  of  people  on  there;  it  was  firmly  at- 
tached, no  wind  could  have  blown  it  away,  it  was  not  on 
the  top  of  the  ground  by  any  means. 

Another  witness  thus  describes  the  remaining  part  of 
the  structure: 

Q.  I  want  to  know  whether  there  was  any  structure 
known  as  the  fireworks  as  distinguished  from  this  amphi- 
theatre? 

A.  There  was  what  you  would  call  a  framework  for  the 
fireworks. 

Q.  Was  that  across  the  lake  from  the  amphitheatre? 

A.  Yes,  but  that  was  a  part  of  it,  that  was  all  included 
in  this  section. 

Q.  It  was  included  in  what  you  term  the  fireworks? 

A.  Yes,  sir. 

Q.  What  was  the  structure  across  the  lake? 

A  That  was  called  the  framework  for  the  fireworks, 
that  is  technically. 

Q.  How  was  it  built  up? 

A.  The  posts  were  sunk  into  the  ground  in  a  very  firm 
manner  so  as  to  make  them  stand  up  without  any  brace 
whatever;  they  stood  just  the  way  they  were  put  into  the 
ground,  the  depth  they  were  put  in  the  ground  and  then 
poles  went  up  thirty  feet  high  so  they  were  pretty  well  put 
in  the  ground. 

Q.  I  want  to  know  about  the  structure,  did  that  have  a 
roof? 

A.  No,  sir,  it  was  framework. 

Q.  What  was  the  general  aspect  of  it,  what  was  the 
shape  of  it? 

A.  I  could  not  describe  it  to  you  any  better  than  to  say 
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it  was  a  continuous  frame  work  may  be  about  300  feet  long 
and  the  high  poles  on  the  building  on  the  further  side  and 
then  came  a  row  of  lower  poles,  and  then  another  row  of 
lower  poles. 

Q.  Was  it  one  long  row  of  poles  and  lumber  in  the  na- 
ture of  a  fence? 

A.  No,  sir,  it  was  open  frame  work,  no  one  could  pass 
over  it,  and  each  and  every  pole  was  joined  to  another  pole. 

Q.  In  what  way? 

A.  By  2x6s  and  2xl0s ;  it  depended  upon  how  heavy  the 
pieces  were  that  were  going  to  be  exhibited.  Of  course 
they  had  to  change  the  pieces  from  time  to  time  depending 
on  how  heavy  a  piece  they  were  going  to  exhibit. 

Q.  The  frame  work  was  for  the  purpose  of  placing  the 
display  of  the  fireworks? 

A.  Yes,  sir. 

It  is  clear  that  this  structure  would  not  be  included 
within  the  first  three  enumerated  in  the  statute.  If  it  is 
subject  to  a  lien  it  must  be  because  it  constitutes  a  "build- 
ing" or  an  "appurtenance.'^  Appellants  contend  that  the 
latter  of  these  words  means  an  appurtenance  to  one  of  the 
others — in  other  words,  that  the  statute  affords  a  lien  upon 
no  structure  which  is  not  included  in  the  first  four  named 
or  is  an  appurtenance  to  a  structure  so  included.  We  are 
cited  to  Canisius  v.  Merrill^  65  111.,  67,  but  the  statute  there 
construed  reads,  "building,  or  the  appurtenances  of  any 
building."  The  Kansas  statute  likewise  employs  the 
phrase  "appurtenances  of  any  building."  Hathaway  v. 
Davis  &  Rankin,  32  Kan.,  at  page  695.  The  statutes  con- 
strued in  Thompson  v.  Smith,  67  N.  H.,  409,  and  McDonald 
V.  Minneapolis  Lumber  Co.,  28  Minn.,  262,  are  more  like 
our  own,  and  each  of  these  reads  "house,  mill,  manufac- 
tory, or  other  building  or  appurtenances."  Here  not  only 
is  the  word  used  in  the  plural,  but  it  is  set  oflf  from  the 
remaining  designations  by  the  word  "other"  and  used  in 
connection  with  building  alone. 

But  whatever  may  have  been  the  construction  of  other 
statutes,  we  feel  bound  by  a  prior  decision  of  this  court  to 
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hold  that  the  word  "appurtenance"  in  our  statute  means 
an  appurtenance  to  the  ground  and  not  merely  an  ap- 
putenance  to  some  other  building.  In  Phelps  d  Bigclmo 
yVindmill  Co.  v.  Shay,  32  Neb.,  23,  where  a  lien  was 
sought  to  be  foreclosed  against  a  windmill,  it  was  ob- 
served: 

"The  windmill  in  this  case  evidently  comes  under  the 
head  of  'appurtenance,'  and  the  party  is  entitled,  where 
the  proper  steps  have  been  taken,  to  a  mechanic's  lien." 

We  do  not  think  that  a  windmill  can  be  construed  as 
appurtenant  to  another  building  any  more  than  the  struc- 
ture here  in  controversy.  It  does  not  even  appear  from  the 
case  cit  (I  that  the  windmill  was  near  any  other  structure. 
For  ai;.",'it  that  appears  it  may  have  been  placed,  as  is  often 
done,  in  a  pasture  remote  from  otlier  buildings.  The 
doctrine  that  a  lien  attaches  to  a  windmill  was  also  held 
in  United  Statcn  liirn^tment  Go.  v.  The  Phelps  &  BigcloiP 
Windmill  Co.,  54  Kan.,  144.  Moreover  it  seems  to  us  that 
this  is  the  logical  construction  of  the  statute.  It  would 
hardly  be  possible  to  enumerate  specifically  in  the  act,  ail 
the  structures  to  which  it  was  intended  that  a  mechanic's 
lien  should  allacli.  We  think  that  n'hat  the  framers  of  the 
statute  have  attempted  to  do  is  to  specify  the  most  com- 
mon structures  and  to  include  all  the  othera  in  the  generic 
term  "appurtenance,"  and  that  this  was  intended  to  cover 
structures  like  that  in  controversy  which  are  attached  to 
the  land. 

2.  In  the  course  of  its  dealings  with  the  Greater  America 
Exposition  company,  appellee  received  the  latter's  note 
for  $3,000.  This  note  was  given  at  a  time  when  appellee 
was  pressing  for  a  payment  on  its  claim,  and  the  auditor 
of  the  exposition  company  in  a  conversation  with  oppe*- 
lee's  treasurer  inquired  if  appellee  could  not  use  a  not  . 
It  was  finally  agreed  that  a  note  should  be  given  and  a]  - 
pelleo's  cashier  was  sent  to  obtain  it.  The  note  was  d'  - 
iivered  to  him  and  at  the  same  time  he  signed  the  followin  t 
receipt  which  had  been  written  out  for  him  by  the  auditi  r 
of  the  exposition  company ; 
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"August  24th,  1899. 
"Received  from  the  Greater  America  Exposition,  note 
No.  18  for  Three  Thousand  Dollars,  (f3,000)  in  payment 
on  account 

"Signature  H.  P.  Cady  Lumber  Co. 

"Address  E.  D.  Evans,  Cash.^^ 
This  note  was  afterward  sold  to  or  placed  in  the  bank 
and  a  payment  of  $500  made  which  was  credited  thereon. 
The  balance  does  not  appear  to  have  been  paid.  Appellee's 
ledger  was  also  introduced  showing  a  credit  of  |3,000 
when  the  note  was  received.  It  is  earnestly  contended  that 
these  facts  are  conclusive  evidence  that  the  note  was  ac- 
cepted  in  absolute  payment  pro  tanto  of  the  account  and 
that  at  least  the  amount  of  the  lien  must  be  reduced  ac- 
cordingly. The  cashier  who  signed  the  receipt  testifies 
that  nothing  was  said  to  him  about  accepting  the  note  in 
payment.  Indeed,  it  is  not  claimed  that  there  were  any 
negotiations  to  that  effect  with  any  of  appellee's  agents. 
Its  treasurer  testifies,  though  over  objection,  that  "we  just 
received  it  ^s  evidence  of  the  account,"  and  that  it  was  not 
the  intention  in  entering  the  note  upon  the  books  to  give 
an  absolute  credit  of  the  amount  thereof.  It  also  appears 
that  he  consulted  appellee's  attorneys  as  to  whether  the 
acceptance  of  the  note  would  preclude  the  obtaining  of  a 
lien,  and  was  informed  that  it  would  not. 

On  this  evidence  the  court  found  for  appellee,  and  we 
do  not  think  that  we  should  disturb  its  finding.  The  ques- 
tion is  one  of  fact  to  be  determined  from  all  the  cir- 
cumstances of  the  case.  Young  v,  Hibbs,  5  Neb.,  at  page 
437;  Harvey  v.  First  National  Bamlc  of  Omaha,  56  Neb.^  at 
page  332.  But  as  an  original  question  we  do  not  think  we 
should  have  found  differently.  It  is  inconceivable  to  us 
that  any  prudent  business  man  would  knowingly  and  in- 
tentionally have  accepted  as  full  and  absolute  payment 
of  so  large  an  item,  the  mere  unsecured  note  of  a  concern 
without  available  assets  and  scarcely  able  at  the  time  to 
meet  its  current  expenses.  We  can  not  but  think  that 
both  the  signing  of  the  receipt  and  the  crediting  of  the 
22 
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amount  on  the  books  were  inadvertences  on  the  part  of  the 
employees  to  whom  appellee  was  necessarily  compelled  to 
entrust  the  details  of  its  business.  To  deny  appellee  a  lien 
solely  on  this  ground  would,  it  seems  to  us,  be  clearly  in- 
equitable and  would  be  placing  the  form  above  the  sub- 
stance. As  a  legal  proposition  neither  the  entry  of  credit 
nor  the  giving  of  the  receipt  were  conclusive.  In  BHgham 
V.  Lally,  130  Mass.,  485,  the  trial  court  was  asked  to  rule 
"that  the  taking  of  the  note,  it  being  a  negotiable  note,  and 
placing  it  to  the  credit  of  the  defendant  in  the  journal  and 
ledger,  and  making  no  other  application  of  the  note,  is  in 
law  payment."  The  refusal  of  this  request  was  upheld  cm 
appeal.  So  the  giving  of  this  receipt  even  though  pur- 
porting to  be  in  payment  was  not  conclusive.  As  was  said 
in  Berry  v.  Griffin^  10  Md.,  at  page  31 : 

"If  any  legal  principle  can  be  well  settled  by  repeated 
uniform  decisions,  the  cases  which  have  been  referred  to 
must  be  sufficient  to  show  that  where  an  account  is  due 
and  the  creditor  receives  from  his  debtor  a  promissory 
note  ^in  payment  of  the  account,^  giving  a  receipt  in  those 
terms,  the  note  is  not  a  satisfaction  or  extinguishment  of 
the  original  claim,  unless  there  be  evidence,  in  addition  to 
the  receipt,  for  the  purpose  of  proving  an  agreement  that 
the  creditor  was  to  receive  the  note  as  payment  and  to  run 
the  risk  of  its  being  paid." 

In  Hoioard  v,  Jones,  33  Mo.,  at  page  587,  it  was  ob- 
served :  "The  note,  instead  of  being  evidence  of  payment 
of  the  debt,  was  only  evidence  of  its  continuance,  and  there 
was  no  evidence  of  its  acceptance  as  payment  other  than 
the  receipt  given  in  evidence."  The  same  doctrine  in  eases 
not  materially  different  from  that  at  bar  is  announced  in 
Johnson  v.  Weed,  9  Johns.  [N.  Y.],  310;  Muldon  v.  Wh  "*- 
lock,  1  Cow.  [N.  Y.],  290 ;  Glenn  v.  Smith,  2  G.  &  J.  [Md  ]. 
493 ;  Feamster  v.  Withrow,  12  W.  Va.,  611 ;  In  re  Hurst  1 
Flippin  [U.  S.  C.  C],  462.  The  giving  of  such  a  recei  >t 
as  this  may  always  be  explained  and  off-set  by  other  e  i- 
dence.  Swain  v.  Frazier,  35  N.  J.  Eq.,  326.  Indeed,  if  ti  is 
receipt  failed  to  express  the  true  intent  of  the  parties,  t  le 
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court  below  being  a  court  of  equity,  had  power  to  reform 
it  or  treat  it  as  reformed.  Moreover,  it  may  well  be  ques- 
tioned whether  an  employee,  like  this  cashier  who  is  not 
shown  to  have  been  an  officer  or  even  a  stockholder  in  the 
corporation,  had  power  to  bind  appellee  by  such  a  receipt. 
As  it  turned  out,  the  transaction  would  have  amounted  to 
a  release  of  part  o(  the  indebtedness,  and  not  even  the 
president  of  a  corporation  has  implied  power  to  effect 
this.  Olney  v.  Chadsey,  7  R.  I.,  224;  Hodg&s  Executors  v. 
First  National  Bank,  22  Grat.  [Va.],  51;  lirouwer  v.  Ap- 
pleby,  1  Sandf.  [N.  Y.],  158. 

We  recommend  that  the  decree  be  affirmed. 

Hastings  and  Kirkpateick,  CO.,  concur. 

Affirmed. 


Omaha  Oil  &  Paint  Company,  appellee,  v.  The  Grbatbe 
America  Exposition  bt  al.,  appellees,  Impleaded 
WITH  THE  Chicago  House  Wrecking  Company,  ap- 
pellant. 

Filed  Febbitabt  17,  1903.    No.  12,623. 
Commissioner's  opinion.    Department  No.  1. 

1.  Keclianics'   liens:     Assigi^ment    Not   Accepted    or   Acted    Upon: 

Rights  of  Assignob.  The  right  to  a  mechanic's  lien  is  not  lost 
by  the  mere  execution  and  delivery  by  the  claimant  of  an  order 
requesting  the  debtor  to  pay  the  amount  of  the  claim  to  a  third 
party  where  it  is  not  shown  that  the  latter  has  accepted  it  or 
acted  thereon. 

2.  Judgment:    Confobming  to  Inadmissible  Evidence:     Appeai.  and 

Bbbob.  a  decree  will  not  be  reversed  because  it  fails  to  conform 
to  evidence  appearing  in  the  record  but  not  admissible  under  the 
pleadings. 

AppBAii  from  the  district  court  for  Douglas  county. 
Tried  below  before  Dickinson,  J.    Affirmed. 

Woolworth  d  McHugh  and  T.  J.  Mahoney,  for  appellant. 

Byron  Q.  Burhank,  contra. 
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This  is  a  suit  to  foreclose  a  mechanics'  lien  for  labor 
performed  and  materials  furnished  in  painting  the  Greater 
America  Exposition  buildings.  The  first  cause  of  action 
set  forth  in  the  petition  relates  to  materials  furnished 
directly  by  the  plaintiflf.  The  remaining  causes  of  action 
arise  out  of  claims  for  labor  and  materials  performed  and 
furnished  by  one  J.  F.  Gabler  who  took  the  necessary  steps 
to  perfect  his  lien  and  from  whom  plaintiff  claims  as  as- 
signee. The  court  found  that  plaintiff  was  entitled  to  a 
lien  for  all  these  claims,  and  from  a  decree  in  accordance 
with  this  finding  defendants  appeal. 

The  painting  material  and  labor  supplied  by  api)ellee 
and  its  assignor  were  clearly  such  as  would  support  a  lien. 
Wakefield  v.  Latey,  39  Neb.,  285;  Horton  v.  Thompson,  3 
Tenn.  Ch.,  575.  But  it  is  claimed  that  none  attached  be- 
cause ( 1 ) ,  the  buildings  were  not  of  such  a  character  as 
to  be  subject  to  a  mechanic's  lien,  and  (2),  Gabler  had 
assigned  his  claim  to  appellee  before  taking  the  steps  to 
perfect  his  lien,  which  was  therefore  of  no  validity.  The 
first  of  these  points  has  already  been  settled  adversely  to 
this  contention  in  Zabriskie  v.  Chreater  America  Exposi' 

tion^ Neb., ,  93  N.  W.  Rep.,  958.    The  second  is 

peculiar  to   this   case,  but   it   does  not   seem   to   have 
been  raised  by  the   pleadings.    Neither  in   the  answer 
of  the  principal  defendant  nor  in   the  petition  of   the 
intervener  is  there  any  allegation   that  Gabler's  claim 
was    assigned   to    appellee    prior    to    the    perfection    of 
the  former's  lien.    Each  of  these  pleadings  indeed,  con- 
tains  a   general   denial    of   the   matter   alleged   in    the 
petition,  and  the  exposition   company's  answer  allege*^ 
that  Gabler  was  not  entitled  to  a  lien  because  of  the  chai 
acter  of  the  buildings.    But  the  affirmative  defense  of  ai . 
assignment  is  nowhere  specifically  set  forth  and  it  mi 
well  be  questioned  whether  evidence  thereof  is  admissibi ) 
under  a  general  denial.     13  Ency.  PL  &  Pr.,  993,  99r 
Nevertheless,  appellee's  manager  was  permitted  to  testii 
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on  cross-examination  that  previous  to  the  filing  of  the 
claim  for  a  lien  he  prepared  a  written  order  to  the  exposi- 
tion company  requesting  it  to  pay  the  balance  due  on 
Gabler^s  contract  to  the  appellee  and  that  this  was  signed 
by  Gabler.  No  payment  was  made  on  this  by  the  exposi- 
tion company  and  there  is  no  evidence  that  the  order  was 
ever  presented  by  appellee  or  even  that  appellee  accepted 
it.  The  rule  laid  down  in  several  recent  decisions  is  that 
the  mere  execution  and  delivery  of  such  an  order  will  not 
of  itself  divest  the  claimant  of  his  right  to  perfect  a  lien. 
As  was  said  in  Doivd  v.  Dowd,  126  Mich.,  649 :  "An  in- 
struction by  the  lienor  to  pay  his  wages  to  the  principal 
defendant  does  not  operate  as  a  waiver  of  the  lien,  only 
so  far  as  such  instruction  has  been  acted  upon  and  the 
amount  paid."  See,  also,  Palmer  v.  JJncas  Mining  Co.^  70 
Cal.,  614;  Ittner  v.  Hughes ^  154  Mo.,  55  (which  may  be 
taken  as  explaining  R(md  v.  Grubbs^  26  Mo.  App.,  591). 

We  are  cited  to  a  number  of  cases  where  orders  were 
accepted  by  the  assignee  and  held  to  constitute  equitable 
transfers  of  the  fund  in  question.  But  we  have  been  re- 
ferred to  no  case  holding  that  a  lien  would  be  lost  by 
reason  of  the  facts  appearing  in  this  record. 

But  even  if  the  evidence  were  suflBcient  to  show  an  ab- 
solute assignment  of  the  claim  and  its  acceptance  thereof 
before  the  perfection  of  the  lien,  we  would  still  not  feel 
justified  in  disturbing  the  trial  court^s  finding,  because,  as 
we  have  seen,  it  is  at  least  doubtful  if  the  question  is 
properly  raised  under  the  pleadings.  The  fact  that  the 
court  admitted  irrelevant  evidence  would  not  have  au- 
thorized it  to  base  a  decree  thereon.  First  National  Bank 
of  Plattsmouth  v.  Gibsony  57  Neb.,  246 ;  Union  Stock-Yards 
Co.  V.  Goodwm,  57  Neb.,  138. 

We  recommend)  therefore,  that  the  decree  be  a£Birmed. 

HAsnNGS  and  Kibkpatbiok,  00.,  concur. 

Affibmbd. 
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Joseph   Leb  Chamberlain   v.   Chamberlain   Bakkinq 

Housa 

Filed  Febbuabt  17,  1903.    No.  12,633. 
(Commissioner's  Opinion.    Department  No.  2. 

1.  Trial:    Inspection  of  Books  ob  Pafebs:    Bvidenge:    Statuti»:   Coif- 

sTBUcnoN.  Under  section  394,  Code  of  Civil  Procedure,  the  grant- 
ing of  orders  for  inspection  of  books  or  papers  is  left  to  the  dis- 
cretion of  the  trial  court,  and  it  is  also  left  to  the  discretion  of 
the  court  whether  or  not  to  exclude  such  books  or  papers  at  the 
trial  if  inspection  is  not  permitted. 

2.  Trial:    Evidence  Indibect:    Competency.    EMdence  Is  not  to  he  re- 

jected necessarily  because  it  does  not  bear  directly  upon  the  issue; 
if  it  tends  reasonably  to  establish  the  fact  in  controversy  by 
strengthening  the  probabilities  upon  one  side,  and  is  otherviae 
competent,  it  should  be  received. 

3.  Trusts:    Deposit  in  Bank  ix)  Private  Credit:    Liabilitt  op  Bank: 

Pleading:  Evidence.  A  trust  fund  does  not  lose  its  character  as 
such  by  being  deposited  by  the  trustee  in  a  bank  to  his  own 
credit;  but  to  hold  the  bank  therefor  it  must  be  pleaded  and 
proved  that  the  fund  remains  in  the  bank  in  some  form. 

Error  from  the  district  court  for  Johnson  county.  Tried 
below  before  Letton,  J.    Affirmed. 

Hugh  La  Master  and  B.  L.  Aycockj  for  plaintiff  in  error. 

The  nineteen  hundred  dollars  of  plaintiff  went  into  the 
First  National  Bank  of  Albany  to  defendant's  credit  It 
never  ceased  to  be  plaintiff's  money.  Cady  v.  South  Om4iha 
Nat.  Bank,  46  Neb.,  756,  49  Neb.,  125,  approved  in  Alter 
V.  Bank  of  Stockham^  53  Neb.,  at  page  235. 

The  knowledge  of  the  officers  that  this  was  plaintiff's 
money  was  notice  to  the  bank.  Story,  Agency  [9th  ed  ], 
section  140b;  1  Parsons,  Contracts  [7th  ed.],  bottom  pj  je 
83;  Earrington  v.  United  States,  11  Wall.  [U.  B-],  » 16 
[20  Law  Ed.,  167]. 

The  money  was  the  property  of  the  plaintiff  and  t  le 
bank  took  it  impressed  with  that  character.  It  is  imno  at- 
terial  in  whose  name  it  appeared  on  the  books  of  the  ban  c. 
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Central  Nat.  Bank  v.  Connecticut  Mutual  Life  his,  Co., 
14  Otto  [U.  S.],  54  [26  Law  Ed.,  693] ;  Va/n  Alcn  v.  The 
American  Nat.  Bank,  52  N.  Y.,  1 ;  Cody  v.  South  Omaha 
Nat.  Bank,  46  Neb.,  756,  49  Neb.,  125. 

Under  the  allegations  of  the  pleadings  defendant  shonld 
only  have  been  permitted  to  prove  that  it  never  received 
the  money.  If  it  wished  to  prove  any  attempted  "division" 
of  the  funds  between  the  two  ofl&cers  it  should  have  alleged 
its  defenses  in  its  answer.  Section  99,  Code  of  Civil  Pro- 
cedure; Cody  V.  South  Omaha  Nat.  Bank,  46  Neb.,  at  page 
764. 

M.  B.  C.  True,  contra. 

Pound,  C. 

The  plaintiff  sues  the  defendant,  an  incorporated  state 
bank,  to  recover  a  balance  of  a  sum  of  money  alleged  to 
have  been  placed  in  the  bank  on  general  deposit.  The 
answer  of  the  bank  is  a  general  denial,  and  its  case  is  that 
the  money  was  deposited  by  the  plaintiff  with  his  cousins, 
Clarence  K.  Chamberlain  and  Charles  M.  Chamberlain, 
and  that  there  never  was  any  account  between  the  plain- 
tiff and  the  bank,  nor  did  he  ever  have  a  deposit  therein. 
Upon  trial  to  a  jury  there  was  a  verdict  for  the  defendant 
and  judgment  accordingly. 

The  principal  questions  raised  relate  to'  the  admission 
of  books  of  the  bank  in  evidence,  and  to  the  admission  of 
evidence  concerning  the  circumstances  under  which  the 
money  came  to  the  plaintiff  and  the  maner  in  which  Clar- 
ence K.  Chamberlain  and  Charles  M.  Chamberlain  after- 
wards dealt  with  it.  Plaintiff  made  a  demand  for  in- 
sx>ection  of  the  books  of  the  bank  and  of  letters  and  tele- 
grams relating  to  the  original  deposit,  under  section  394, 
Code  of  Civil  Procedure.  On  going  to  the  bank,  his  at- 
torney was  informed  that  the  books  were  in  the  vault  for 
his  inspection,  and  the  vault  was  oi^ened  for  him ;  but  the 
bank  officers  refused  to  leave  their  work  for  the  purpose  of 
going  through  the  books  and  seai'ching  for  or  pointing  out 
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particular  entries.  The  trial  court  evidently  thougrht  that 
if  plaintiff's  attorney  was  unable  to  gather  the  informa- 
tion he  desired  from  the  books,  without  the  assistance  of 
some  person  who  understood  the  banking  business  and 
was  acquainted  with  the  methods  of  keeping  the  books  of 
a  bank,  he  shcmld  have  brought  an  expert  with  him  who 
it^'ould  be  able  to  point  out  the  entries  and  explain  them, 
and  that  it  was  asking  too  much  to  expect  the  officei-s  and 
employees  of  the  bank  to  suspend  their  work  and  act  in 
such  capacity.  Under  section  394,  Code  of  Civil  Pro- 
cedure, the  granting  of  orders  for  inspection  of  books  or 
papers  is  expressly  left  to  the  discretion  of  the  trial  court, 
and  it  is  also  left  to  the  discretion  of  the  court  whether  or 
not  to  exclude  such  books  or  papers  at  the  trial  if  inspec- 
tion is  not  permitted.  We  see  no  reason  to  think  that  the 
trial  court  abused  its  discretion  in  this  case. 

The  money  in  controversy  was  received  by  plaintiflf 
from  the  estate  of  a  deceased  aunt.  The  defendant  was 
allowed  to  show  that  this  aunt  had  made  a  will  wherein 
certain  bequests  were  made  to  plaintiflf,  but  had  left  a 
subsequent  will  in  which  there  were  no  such  bequests;  that 
Clarence  K.  Chamberlain  suggested  to  the  plaintiff  the 
desirability  of  contesting  the  subsequent  \idll;  and  that  a 
contest  was  had,  as  a  result  of  which,  through  compromise 
or  settlement,  plaintiff  received  the  money  in  question.  It 
was  also  permitted  to  show  that  the  money,  when  received, 
was  divided  between  Clarence  K.  Chamberlain  and  Charles 
M.  Chamberlain,  and  that  they  personally  kept  an  ac- 
count with  plaintiflf  and  remitted  various  amounts  to  him 
from  time  to  time  on  demand.  We  think  this  testimony 
was  propiuiy  received.  The  issue  was  whether  the  money 
was  deposited  in  the  bank  or  with  the  plaintiflf's  cousins 
individually.  Evidence  is  not  to  be  rejected  necessarily 
because  it  does  not  bear  directly  upon  the  issue;  if  it  tends 
reasonably  to  establish  the  fact  in  controversy  by  strength- 
ening the  probabilities  on  one  side,  and  is  otherwise  com- 
petent, it  should  be  received.  Cortrh/oit,  Er/r  c6  Vanzandt 
V.  McCarthy,  37  Neb.,  742,  746;  Oandy  v.  The  Eniaie  o 
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Bissel,  3  Neb.  [Unof.],  47,  90  N.  W.Rep.,  883.  The  evidence 
in  question  tended  to  show  a  probability  that  the  money 
was  left  with  those  at  whose  suggestion  the  contest  had 
been  instituted  and  the  proceedings  carried  on  from  which 
plaintiff  derived  the  money,  and  the  subsequent  division  of 
the  fund  between  those  persons  indicates  that  it  was  so 
understood. 

Complaint  is  made  with  reference  to  the  refusal  of  the 
court  to  give  an  instruction  based  upon  Cady  v.  South 
Omaha  National  Bank^  46  Neb.,  756.  We  do  not  think  that 
case  has  any  application.  A  trust  fund  does  not  lose  its 
character  as  such  by  being  deposited  by  the  trustee  in  a 
bank  to  his  own  credit;  but  to  hold  the  bank  therefor  it 
must  be  pleaded  and  proved  that  the  fund  remains  in  the 
bank  in  some  form.  City  of  Lincoln  v.  Morrison^  64  Neb., 
822,  90  N.  W.  Rep.,  905.  To  hold  the  bank  under  the  case 
of  Cady  v.  SouthJDmaha  National  Bank^  supra,  it  would 
be  necessary  to  show  the  condition  of  the  personal  accounts 
of  Clarence  K.  Chamberlain  and  Charles  M.  Chamberlain 
with  the  defendant  bank  from  the  time  they  originally 
placed  the  fund  in  question  to  their  individual  credit  in 
the  bank.  Presumably  they  drew  out  sums  from  time  to 
time  and  made  further  deposits.  It  may  well  be  that  their 
accounts  were  overdrawn  during  the  period  intervening 
between  the  division  and  deposit  of  the  fund  and  the  bring- 
ing of  this  suit  It  would  take  very  different  pleadings 
and  much  more  complete  proofs  than  are  presented  in  the 
case  at  bar  to  justify  a  judgment  against  the  bank  on  the 
ground  that  it  holds  a  trust  fund.  Other  instructions  are 
objected  to  as  assuming  facts  not  shown  in  evidence;  but 
we  do  not  think  the  objections  are  well  taken.  The  in- 
structions are  expressly  conditioned  upon  the  jury's  find- 
ing that  the  facts  set  forth  are  true,  and  leave  nothing  for 
the  jury  to  find  wtich  is  not  sustained  by  the  evidence  in 
the  record. 

We  therefore  recommend  that  the  judgment  be  affirmed, 

Barnes  and  Oldham,  CC,  concur. 

Affirmed. 
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I  Catheeinb  E.  Keplinger,  appellee,  v.  Ourby  B. 

I  Woolsey,  appellant. 


Filed  Februaby  17,  1903.    No.  12,639. 
Commissioner's  opinion.    Department  No.  2. 

1.  Equity:   "Adequate  Remedy  at  Law":   Injunction.    The  term  **ade- 

quate  remedy  at  law"  means  a  remedy  which  is  plain  atid  com- 
plete and  as  practical  and  elDcient  to  the  ends  of  justice  and  its 
prompt  administration  as  the  remedy  In  equity. 

2.  Easements:    Protection  of  Injunction.    Injunction  is  a  proper  rem- 

edy to  protect  against  an  interference  with  the  enjoyment  of  an 
easement 

3.  Easements:    Removing  Obstructions.    A  party  aggrieved  may  peace- 

fully remove  an  obstruction  from  the  enjoyment  of  an  easement 
without  committing  an  illegal  act. 

4.  Deeds:   Description:   Evidence  in  Aid  of.    The  description  in  a  deed 

may  be  aided  by  extrinsic  evidence. 

Appeal  from  the  district  court  for  Johnson  county. 
Tried  below  before  Letton,  J.    Affirmed. 

L.  C.  Ghapnum  and  Ed,  M.  Tracy,  for  appellant. 
Eugh  La  Master,  contra. 

Oldham,  C. 

At  and  prior  to  June  22,  1899,  one  C.  0.  Cook  was  the 
owner  of  lots  8  and  9,  in  block  36,  in  the  city  of  Tecumseh, 
Nebraska.  These  lots  lay  adjacent  to  each  other   with 
nothing  to  mark  the  dividing  line  between  them,  and  had 
but  one  well  of  water  on  the  two  lots.    This  well  had  been 
dug  on  lot  9,  about  ten  or  twelve  feet  east  of  the  dividin<» 
line  between  the  lots.    On  June  22,  1899,  Cook  conveye 
lot  8  to  one  Charles  A.  Talcott  by  deed  of  general  wai 
ranty  containing  the  following  condition:    "It  is  agreei 
that  said  Charles  A.  Talcott  may  have  the  use  of  a  certaii 
well  near  the  line  between  lots  8  and  9  in  said  block,  ant 
shall  own  one-half  interest  in  said  well.''    March  9,  1901, 
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Talcott  conveyed  this  lot  by  deed  of  warranty  containing 
the  same  condition  to  Catherine  E.  Keplinger  who  was  the 
plaintiff  in  the  court  below  and  is  the  appellee  in  this 
cause  of  action.  On  March  1 5,  1900,  Cook  conveyed  lot  9 
to  Curry  B.  Woolsey  (who  was  defendant  in  the  court 
below  and  is  the  appellant  in  this  cause  of  action)  by  deed 
of  general  warranty  containing  the  following  reservation : 
'^Said  Cook  has  heretofore  given  the  owner  of  lot  8,  block 
36,  the  right  to  get  water  from  the  well  on  the  premises 
herein  conveyed,  and  said  Woolsey  buys  subject  to  such 
agreement  with  the  owner  of  lot  8." 

Each  of  these  adjacent  lots  contained  a  dwelling  house 
which  was  occupied  by  the  families  of  the  contending  par- 
ties. In  April,  1901,  the  owners  of  the  lots  by  mutual  con- 
sent erected  a  line  fence  between  the  two  lots.  The  fence 
was  of  woven  wire  and  followed  the  dividing  line  between 
the  lots  to  a  point  just  west  of  the  well  curb  where  the 
fence  was  turned  and  run  to  each  of  the  corners  of  the  well 
curb,  leaving  a  lane  about  four  feet  wide  and  ten  to  twelve 
feet  long  through  which  the  owner  of  lot  8  could  reach  the 
well  for  the  purpose  of  getting  water.  This  passageway 
remained  in  this  condition  until  July  3,  when  the  owner 
of  lot  9  tore  one  end  of  the  wire  fence  loose  from  the  well 
curb  and  extended  it  straight  along  the  lot  line,  shutting 
off  the  owner  of  lot  8  from  any  means  of  reaching  the  well. 
On  July  6  plaintiff  in  the  court  below  removed  the  wire 
fence  from  the  lane  leading  to  the  well  and  subsequently 
filed  her  petition  in  the  district  court  asking  for  an  in- 
junction to  restrain  the  defendant  from  interfering  with 
her  right  of  way  to  the  well.  On  a  trial  had  to  the  court 
on  issues  thus  joined,  plaintiff  had  judgment  as  prayed  in 
her  petitioi\  and  defendant  brings  the  case  to  this  court 
on  appeal. 

It  is  urged  in  the  brief  of  appellant  that  the  plaintiff  in 
the  court  below  failed  to  show  that  she  had  no  adequate 
remedy  at  law  by  neither  alleging  nor  attempting  to  prove 
that  the  defendant  was  insolvent  and  that  unless  the  de- 
fendant waA  insolvent  she  could  have  obtained  full  re* 
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dress  for  her  wrongs,  if  any,  without  invoking  the  aid  of 
equity.  While  it  is  true  that  equity  will  not  extend  the 
strong  arm  of  an  injunction  where  a  full,  complete  and 
perfect  remedy  can  be  found  in  the  courts  of  law,  still  the 
term  "adequate  remedy  at  law"  as  we  understand  it  means 
a  remedy  which  is  plain  and  complete  and  as  practical  and 
eflScient  to  the  ends  of  justice  and  its  prompt  administra- 
tion as  the  remedy  in  equity.  Welton  v.  Dickson^  38  Neb., 
767,  57  N.  W.  Rep.,  559;  Bankers  Life  Insurance  Co.  v. 
Bobbins,  53  Neb.,  44,  73  N.  W.  Rep.,  269.  The  question  as 
to  whether  a  legal  remedy  would  be  adequate  or  not  de- 
pends in  most  cases  on  the  facts  involved  in  the  contro- 
versy, and  where  the  facts  are  of  such  a  nature  as  to  render 
the  measure  of  damages  speculative  and  impossible  to  as- 
certain with  any  degree  of  certainty,  equitable  relief  is  sel- 
dom denied  and  injunction  is  uniformly  held  to  be  a 
proper  remedy  to  protect  against  an  interference  with  the 
enjoyment  of  an  easement.  Beach,  Injunction,  section 
1016;  Washburn,  Easements  and  Servitudes  [4th  ed.}, 
section  747. 

It  is  further  urged  by  appellant  that  even  if  the  plain- 
tiff in  the  court  below  had  originally  been  entitled  to  an 
injunction  to  restrain  the  interference  with  her  passage- 
way to  the  well,  nevertheless,  by  committing  an  act  of  tres- 
pass in  removing  the  wire  fence  from  the  passageway,  her 
cause  of  action  is  made  to  rest  on  a  violation  of  the  law 
and  consequently  equity  vnll  not  aid  in  the  enforcement  of 
any  right  which  is  founded  upon  a  wrong. 

Without  discussing  the  necessity  of  removing  the  wire 
fence  from  across  the  passageway  to  the  well  as  ante- 
cedent to  the  right  to  maintain  an  injunction  restraining 
an  interference  with  the  easement,  and  without  question- 
ing the  proposition  that  equity  will  deny  relief  to  one  seek- 
ing to  found  a  right  upon  the  commission  of  an  illegal  act, 
we  will  first  consider  the  question  as  to  whether  plaintiff 
committed  any  wrong  when  she  removed  the  obstruction 
from  the  passageway.  The  right  of  a  party  aggrieved  to 
abate  a  nuisance  or  to  remove  an  obstruction  from  a  hi{^- 
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way  or  even  to  enter  on  another's  land  and  peacefully  re- 
move a  wall  or  other  obstruction  to  an  ancient  light  is  a 
fundamental  doctrine  fully  explained  in  3  Blackstone's 
Commentaries  [Cooley's  4th  ed.],  5.  So  that  it  does  not 
appear  to  us  that  the  plaintiff  committed  any  illegal  act 
when  she  peacefully  procured  the  removal  of  the  wire  fence 
with  which  the  defendant  had  obstructed  her  passageway 
to  the  well.  Consequently  she  does  not  appear  in  the  atti- 
tude of  one  seeking  the  equitable  enforcement  of  a  right 
founded  upon  any  illegal  act  committed  by  her. 

It  is  also  contended  by  appellant  that  the  condition  in 
the  deeds  of  plaintiff  and  her  grantor  was  too  vague  and 
uncertain  to  convey  any  rights  in  the  well  because  the  well 
was  not  described  with  such  accuracy  that  it  might  be  lo- 
cated by  the  aid  of  the  deed  alone.  In  the  case  of  Ahhott 
V.  Coatee,  62  Neb.^247,  we  held  that  a  description  in  a  deed 
may  be  aided  by  extrinsic  evidence  if  it  is  possible  by  such 
evidence  to  make  it  accurate  and  complete.  Now  in  view 
of  the  fact  that  there  was  but  one  well  on  these  lots  at  the 
time  the  deed  was  executed  from  Cook  to  the  plaintifif's 
grantor  and  also  at  the  time  the  deed  was  executed  by  Cook 
to  appellant,  defendant  below,  we  think  that  there  can  be 
no  doubt  as  to  what  well  was  intended  to  be  conveyed  to 
plaintiff  and  her  grantor,  nor  do  we  think  there  could  be 
the  least  doubt  as  to  what  well  was  referred  to  in  the 
reservation  made  in  the  deed  from  Cook  to  the  defendant. 
If  there  ever  was  any  possibility  of  a  doubt  arising  from 
an  ambiguity  of  description  in  these  deeds  such  possibility 
must  vanish  in  view  of  the  joint  action  of  the  owners  of 
the  two  lots  when  they  came  to  construct  a  division  fence, 
for  when  they  did  this  they  plainly  recognized  the  appur- 
tenant right  conveyed  in  plaintiff's  deed  as  well  as  the 
reservation  contained  in  defendant's  deed,  by  running  the 
fence  north  and  south  along  the  line  until  the  well  was 
reached  and  then- turning  it  east  to  the  corners  of  the  well 
curb,  leaving  a  lane  the  wadth  of  the  curb  of  the  well. 
This  was  an  unmistakable  assertion  of  plaintiff's  claim  to 
the  right  of  way  to  the  well  and  defendant's  acquiescence 
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in  this  claim.     Oilmore  v.  Armstrong,  48  Neb.,  92,  66  N. 
W.  Rep.,  998. 

We  are,  therefore,  of  the  opinion  that  the  judgment  of 
the  dietrict  court  was  right  and  should  be  affirmed. 

Barnes  and  Poxtnd,  CC,  concur. 

Affibmed. 


Chicago,  Burijngton  &  Quinct  Railroad  Company  et 
AL.  V.  Eliza  A.  Lilley,  Admikistbatrix  op  thb  Es- 
tate OF  Michael  W.  Lilley,  Deceased. 

Filed  Febeuaet  17,  1903.    No.  13,653. 
Commlasloner'B  opinion.    Department  No.  8. 

1.  Negligence,  When  Question  o(  liaw  (or  Court:    Damages:     Rxit 

BOAi>s.  Without  attempting  an  exact  definition  of  wbat  Is,  perbapa, 
not  precisely  definable.  It  may  be  said  generally  that  when  a  pei^ 
son  whose  conduct  Is  being  considered  haa  not  been  called  npoo 
suddenly  and  unexpectedly  to  choose,  without  ttme  tor  delibera- 
tion,between  two  or  more  ways  of  escaping  from  imminent  danger, 
and  his  course  Is  such  that  its  probable  consequences  may  be  |h«- 
dieted  from  the  common  and  general  experience  and  obserration 
of  ordinarily  sane  and  prudent  men,  and  when,  moreover,  then 
are  not  present  other  circumstances  tending  to  obscure  the  nsnal 
and  direct  connection  between  cause  and  effect  or  to  disturb  the 
ordinary  relation  between  antecedent  and  consequent;  when.  In 
short,  from  want  of  any  more  de&nlte  phrase.  It  may  be  said  that 
"common  sense"  would  have  been  sufficient  to  have  assured  him 
ot  safety  or  warned  him  of  danger,  the  question  whether  he  was 
negligent  is  one  of  law  for  the  court  and  not  one  of  fact  for  the 
jnry. 

2.  Kegltgence:    WiTnDBAwmo  Issue  fboh  Jdbt:    Damages:  Railboam. 

When,  in  an  action  to  recover  damages  for  an  alleged  negligently 
inflicted  Injury,  there  le  evldenco  tending  to  prove  contributory 
negligence  by  the  party  Injured,  It  Is  error  for  the  court  to  with- 
draw that  evidence  from  the  Jury  by  an  Instruetlon  which  in  suit- 
stance  directs  a  verdict  for  the  plalntitC. 

3.  Negllgmca:     "Last  Clbab  Chance":     Dauaqes:    JUiLnOADs.     T   b 

rule  known  as  the  doctrine  of  the  "last  clear  chance,"  as  It  h  i 

been  adopted  In  some  of  our  Bister  states,  Is  In  conflict  with  t  9 

law  respecting  contributory  negligence  as  It  has  been  settled  by  i 

long  series  of  decisions  by  this  court,  and  It  will  not  be  enforo  i 
In  this  state. 
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Error  from  the  district  court  for  Butler  county.  Tried 
below  before  Good,  J.    Reversed. 

J.  W,  Deweese,  Frank  E.  Bishop  and  R,  S.  Norval,  for 
plaintiffs  in  error. 

According  to  the  decisions,  the  railroad  company  has  a 
right  to  operate  its  trains  on  the  basis  that  trespassers  or 
licensees  upon  its  grounds  will  use  their  senses  and  keep 
out  of  the  way  of  the  engine ;  and  that  the  company  does 
not  have  to  keep  special  lookout  for  the  possible  intruder, 
but  only  to  keep  the  reasonable  lookout  necessary  for  the 
safety  of  the  operation  of  trains,  and  that  it  is  not  liable 
except  for  reckless  injury  after  discovery,  when  the  injury 
could  have  been  prevented.  The  company  is  bound  to  use 
the  ordinary  and  usual  means  for  stopping  and  saving  the 
endangered  person  only  after  discovering  the  immediate 
danger,  which  can  not  otherwise  be  avoided.  Missouri  P. 
R.  Co.  V.  Hansen,  48  Neb.,  at  p&ge  235 ;  Union  P.  R.  Go.  v. 
Glarky  51  Neb.,  at  page  222 ;  Swindell  v.  Chicago,  B.  £  Q. 
R.  Co.,  44  Neb.,  at  page  844;  Union  P.  R.  Go.  v.  Mertes, 
39  Neb.,  448,  453;  Chicago,  B.  d  Q.  R.  Co.  v.  McOinniSy  49 
Neb.,  649,  654 ;  Brady  v.  Chicago,  St.  P.,  M.  d  0.  R.  Co.,  59 
Neb.,233 ;  Missouri  P.  R.  Co.  v.  Moseley,  57  Fed.  Kep.,  921 ; 
Chicago,  B.  d  Q.  R.  Co.  v.  Tost,  56  Neb.,- at  page  444; 
Wahash  R.  Co.  v.  Skiles,  60  N.  E.  Rep.  [Ohio],  576,  21 
Am.  &  Eng.  R.  Cases,  n.  s.,  881;  Loring  v.  Kansas  City, 
Ft.  S.  d  M.  R.  Co.,  128  Mo.,  349,  31  S.  W.  Rep.,  6;  Elliott 
V.  Chicago,  M.  d  St.  P.  R.  Co.,  150  U.  S.,  245 ;  Aerkfetz  v. 
Humphreys,  145  U.  S.,  418;  Chattanooga,  R.  d  S.  R.  Co. 
V.  Dovms,  106  Fed.  Rep.,  641;  Louisville  d  N.  R.  Co.  v. 
Hocker,  64  S.  W.  Rep.,  638,  23  Am.  &  Eng.  R.  Cases,  n.  s., 
522;  Qahagan  v.  Boston  d  M.  R.  Co.,  50  Atl.  Rep.  [N.  H.], 
146,  23  Am.  &  Eng.  R.  Cases,  n.  s.,  141 ;  Royskoyek  v.  8t. 
Paul  d  D.  R.  Co.,  78  N.  W.  Rep.  [Minn.],  872;  Spavin  v. 
Lake  Shore  d  M.  S.  R.  Co.,  90  N.  W.  Rep.  [Mich.],  325; 
State  Trust  Co.  v.  Kansas  City,  P.  d  0.  R,  Co.,  Ill  Fed. 
Rep.,  769,  771;  Sours  v.  Great  N.  R.  Co.,  87  N.  W.  Rep. 
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[Minn.],  766;  Hunt  v.  Hurd,  98  Fed.  Rep.,  at  page  687; 
Martin  v.  Georgiu  Railroad  &  Banking  Co.,  22  S.  E.  Rep. 
[Ga.],  626;  Sharp  v.  Missouri  P.  R.  Co.,  61  S.  W.  Rep. 
[Mo.],  829,  830;  King  v.  Illinois  C.  R.  Co.,  114  Fed.  Rep., 
855,  862;  Schreiner  v.  Great  N.  R.  Co.,  90  N.  W.  Rep, 
[Minn.],  400;  Bess  v.  Atchison,  T.  &  8.  F.  R.  Co.,  62  Kan., 
299 ;  Missouri,  K.  d  T.  R.  Co.  v.  Haltom,  65  S.  W.  Rep 
[Tex.],  625. 

Where  the  testimony  for  the  plaintiff  develops  facte 
from  which  a  reasonable  inference  of  negligence  on  the 
part  of  the  plaintiff  should  be  made  by  a  jury,  the  burden 
is  upon  the  plaintiff  to  clear  himself  from  the  imputation 
of  his  own  neglect,  as  a  cause  of  the  injury.  Durrell  v. 
Johnson,  31  Neb.,  796;  City  of  Lincoln  v.  Walker,  18 
Neb.,  244;  Omaha  Street  R.  Co.  v.  Martin,  48  Neb.,  65,  68; 
Qahagan  v.  Boston  &  M.  R.  Co.,  50  Atl.  Rep.  [N.  H.],  146, 
23  Am.  &  Eng.  R.  Cases,  n.  s.,  141 ;  Davis  v  Boston  &  M. 
R.  Co.,  49  Atl.  Rep.  [N.  H.],  108;  Nashua  Iron  d  Steel  Co. 
V.  Worcester  &  N.  R.  Col,  62  N.  H.,  159,  163 ;  Brooks  v. 
Pittsburg,  C.  C.  d  St.  L.  R.  Co.,  62  N.  E.  Rep.  [Ind.], 
694;  Aerkfetz  v.  Humphreys,  145  U.  S.,  418;  Louisville  d 
N.  R.  Co.  V.  Cromhack,  41  N.  E.  Rep.  [Ind.],  15;  Guthrie 
V.  Great  N.  R.  Co.,  79  N.  W.  Rep.  [Minn.],  107;  Scott  v. 
Pennsylvania  R.  Co.,  130  N.  Y.,  679. 

Matt  Miller  and  T.  S.  Allen,  contra. 

There  is  no  evidence  that  Li  1  ley  did  not  look  and  listen 
when  he  went  upon  the  track.  The  presumption  of  law 
is  that  he  did  look  and  listen.  Texas  P.  R.  Co.  v.  Gentry. 
163  U.  S.,  353;  Baltimore  d  O.  R.  Co.  v.  Griffith,  159  U.  B.i 
603,  609;  Schum  v.  Pennsylvania  R.  Co.,  52  Am.  Rep. 
[Pa.],  at  page  470. 

It  was  for  the  jury  to  say  whether  or  not  the  railway 
company  used  proper  effort  to  stop  the  train  and  avoid 
the  injury.  Swindell  v.  Chicago,  B.  d  Q.  R.  Co.,  44  Neb., 
at  page  845. 

The  law  is  that  it  is  the  duty  of  the  engineer  to  exerciat 
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and  keep  a  careful  look-out.  Chicago,  B.  d  Q.  B.  Go.  v. 
Qrahliny  38  Neb.,  at  page  101;  Virginia  M.  R.  Co.  v.  WhitCj 
34  Am.  &  Eng.  R.  Cases,  22;  Reilly  v.  Hannibal  &  St.  J. 
R.  Co.y  34  Am.  &  Eng.  R.  Cases,  81. 

"Although  the  plaintiff  haa  negligently  exposed  himself 
to  an  injury,  yet  if  the  defendant,  after  discovering  the 
exposed  condition,  inflicts  the  injury  upon  him  through  a 
failure  to  exercise  ordinary  care,  the  plaintiff*  may  recover 
damages."  Union  P.  R.  Co.  v.  Mertes,  35  Neb.,  at  page 
211;  Sihearman  and  Redfield,  Law  of  Negligence  [5th  ed.], 
section  25;  Burnett  v.  Burlington  &  M.  R.  R.  Co.,  16  Neb., 
at  page  336;  Dailey  v.  Burlington  d  M.  R.  R.  Co.^  58  Neb., 
at  page  401 ;  Brotherton  v.  Manhattan  Beach  Improvement 
Co.,  48  Neb.,  563. 

It  was  the  duty  of  the  defendant,  knowing  that  at  this 
particular  time  the  yards  were  full  of  workmen  going  to 
their  homes  after  the  day's  work  was  done,  to  exercise  an 
extra  degree  of  care.  Union  P.  R.  Co.  v.  Elliott,  54  Neb., 
299;  Chicago,  B.  d  Q.  R.  Co.  v.  Wymore,  40  Neb.,  at  page 
646;  Chicago,  B.  d  Q.  R.  Co.  v.  Wih/us,  40  Neb.,  660; 
Omaha  d  R.  V.  R.  Co.  v.  Wright,  47  Neb.,  at  page  891. 

The  question  of  negligence  is  one  of  fact  for  the  jury 
when  a  given  state  of  facts  is  such  that  reasonable  men 
may  fairly  differ  upon  the  question  as  to  whether  there 
was  negligence  or  contributory  negligence.  Chicago,  B.  d 
Q.  R.  Co.  V.  Pollard,  53  Neb.,  at  page  741;  Chicago,  B.  d 
Q.  R.  Co.  V.  Metcalf,  44  Neb.,  at  page  860;  Omaha  Street 
R.  Co.  V.  Martin,  48  Neb.,  65;  Chicago,  B.  d  Q.  R.  Co.  v. 
Vt'ymore,  40  Neb.,  645;  Omaha  d  R.  V.  R.  Co.  v.  Crotv,  47 
Neb.,  at  page  95;  Union  Stock-Yards  Co.  v.  Ooodtoin,  57 
Neb.,  at  page  143. 

It  is  the  settled  law  in  Nebraska  and  everywhc^re  else 
that  it  is  the  duty  of  an  engineer  on  a  moving  train  to 
maintain  a  reasonably  vigilant  lookout,  and  his  failure 
to  do  so  must  be  the  omission  of  a  legal  duty.  And  if,  by 
the  performance  of  that  duty,  an  accident  might  be  averted, 
not\\ithstanding  the  previous  negligence  of  another,  the 
breach  of  that  duty  would  be  the  proximate  cause  of  an 
23 
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injury  and  the  company  would  be  liable.  In  other  words, 
the  principle,  that  one  whose  duty  it  is  to  see  does  see,  is 
applicable  here.  This  is  the  doctrine  of  the  '4ast  clear 
chance."  Smith  v.  Norfolk  d  S.  R.  Co.,  114  N.  Car.,  72S, 
25  L.  R.  A.,  287;  Pichett  v.  Wilmington  d  W.  R.  Co.,  30 
L.  R.  A.  [N.  Car.],  257;  Bogan  v.  Carolina  G.  R.  Co.,  129 
N.  Car.,  154,  55  L.  R.  A.,  418. 

Ames,  C. 

This  is  an  action  in  which  the  defendant  in  error  re- 
covered a  judj]:inent  as  administratrix  of  the  estate  of 
Michael  W.  Lilloy,  because  of  the  death  of  the  latter  by 
the  alle^od  negligence  of  the  plaintiff  in  error.  The  cir^ 
cumstances  of  the  injury  resulting  in  the  death  were  aa 
follows : 

Lilloy  was  a  carpenter  employed  by  the  railroad  com- 
pany in  repairing  freight  cars  in  its  yards  at  Lincoln. 
The  accident,  in  which  he  lost  his  life,  occurred  on  Jan- 
uary 28,  1901,  in  the  north  end  of  the  railroad  freight 
yards  on  the  tracks  immediately  adjacent  to  the  place 
where  he  had  been  at  work  repairing  cars  for  over  two 
months  before  that  day. 

The  railroad  company  has  extensive  freight  yards  and 
tracks  on  the  west  side  of  the  city  of  Lincoln,  between 
the  viaduct  over  O  street,  and  the  railroad  roundhouse 
five  or  six  blocks  north  of  it  These  tracks  lie  parallel  to 
each  other  in  a  north  and  south  direction.  Toward  the 
north  end  of  that  freight  yard  are  several  tracks  which 
unite  in  going  over  a  combined  three-throw-smtch  at  a 
part  of  the  yard  which  is  commonly  nick-named  the  "Bull 
Ring.'^  These  switches  open  upon  many  tracks  both  east 
and  west  of  a  main  line  track  which  runs  north  and 
south  directly  through  the  switches.  Immediately  opposite 
this  combined  switch  on  the  west  side  of  the  main  line 
track  is  a  small  shanty  in  which  a  switchman  is  sheltered 
while  he  operates  the  combined  switches,  and  has  a  gen- 
eral supervision  of  the  switching  in  that  end  of  the  yard. 
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This  shanty  is  known  as  the  "Bull  Ring  Shanty."  There 
are  no  switch  tracks  immediately  west  of  this  main  line 
track  passing  the  Bull  Ring  Shanty.  But  beyond  an 
open  space  of  fifty  or  sixty  feet  west  of  this  main  line 
there  are  located  several  other  tracks  which  are  not  used 
for  switching  or  making  up  trains,  but  are  used  to  hold 
freight  cars  while  they  are  being  repaired  and  put  in  con- 
dition for  operation.  These  tracks  are  known  as  the  re- 
pair tracks,  and  this  was  the  place  where  Lilley  had 
worked  for  over  two  months  before  his  death,  as  a  car- 
penter repairing  freight  cars.  He  was  engaged  at  the 
work  with  some  thirty  or  forty  other  men,  during  the  time 
of  his  employment. 

The  Bull  Ring  section  of  the  freight  yard  is  a  very  busy 
place.  All  of  the  freight  trains  from  the  northwest  lines 
and  from  the  Omaha  lines  enter  the  yards  over  this  com- 
bination switch  and  are  there  broken  up  by  switch  en- 
gines and  arranged  into  trains  ready  to  proceed  in  other 
directions  upon  the  road.  Switch  engines  constantly  ran 
back  and  forth  over  this  combination  switch,  and  past  the 
switch  shanty  within  fifty  feet  of  the  repair  tracks,  day 
and  night,  during  the  time  Lilley  was  engaged  in  repair- 
ing cars.  There  are  no  other  structures  than  the  switch 
shanty,  either  west,  east  or  south  of  the  switch  shanty,  and 
the  view  that  way  was  unobstructed. 

At  about  5:30  o'clock  on  the  evening  of  the  accident, 
Lilley  finished  his  day's  work  and  walked  across  the  open 
space  between  the  repair  tracks  and  the  main  track,  in  a 
course  immediately  north  of  the  switch  shanty,  to  a  point 
at  or  near  the  main  track.  Thus  far  there  is  no  apparent 
conflict  in  the  testimony,  nor  is  there  any  dispute  that 
either  at  the  point  of  his  approach  to  the  main  track  or 
at  some  place  a  short  distance  further  north,  he  stepped 
between  the  rails  of  the  track  and  was  run  over  by  a 
switch  engine  and  killed. 

There  were  five  witnesses  only  who  testified  to  any 
knowledge  of  the  circumstances.  These  all  say  that  the 
place  at  which  the  deceased  was  struck  by  the  engine  was 
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at  a  distaoce  of  about  one  hundred  feet  north  of  the  point 
at  which  he  first  approached  the  track.  Two  of  these  wit- 
nessed, called  by  the  plaintiff,  were  Grosscup,  a  fireman 
upon  the  en<;ine,  and  Corbin,  an  employee  upon  the 
grounds.  The  former  testified  that  after  Lilley  had  come 
near  the  track  he  turned  north  and  walked  at  a  safe  dis- 
tance then'from  in  an  open  space  until  he  suddenly  stepped 
between  the  rails  not  more  than  six  or  eight  feet  in  front 
of  the  moving  en^in^-  The  latter  saw  the  deceased  just  as 
he  stepi>ed  between  the  rails  as  described  by  Grosscup,  but 
docH  not  appear  to  have  seen  him  previously.  Two  oth^ 
\^-itnes£LM,  also  employed  upon  the  grounds,  saw  the  de- 
ceased only  at  the  instant  of  the  collision.  The  engines 
was  upon  the  opposite  side  of  the  engine  from  the  de- 
ceased and  his  view  was  so  obstructed  thereby  that  he  did 
not  see  the  latter  until  after  the  accident  happened. 
Higby,  a  witness  for  the  administratrix,  testified  that 
he  was  some  three  iiundred  and  fifty  or  four  hundred  feet 
northeast  from  the  deceased  when  he  first  saw  him  upon 
the  track,  a  little  north  of  the  shanty,  and  at  a  distance, 
as  he  thought,  of  one  hundred  and  fifty  to  two  hundred 
feet  fn>m  the  place  where  lie  was  struck;  bat  the  evi- 
deucc  shows  that  the  distance  was  at  the  most  consider^ 
ably  less  than  one  hundred  feet.  Hyatt,  the  remaining 
witness  for  the  administratrix,  testified  that  when  he  was 
about  two  hundred  feet  south  of  the  shanty  he  was  passed 
by  the  engine  with  one  car  attached,  and  that  at  that  time 
he  saw  the  deceased  step  upon  the  track  at  or  near  the 
shanty,  and  turn  and  walk  rapidly  towards  the  north  and 
that  the  latter  continued  upon  the  track  until  he  was 
struck  and  killed.  It  was  agreed  by  all  the  witnesses  that 
there  was  no  obstruction  to  the  view  upon  the  main  track, 
and  Hyatt  said  that  the  engine  when  it  passed  him  w  a 
exhausting  steam  violently  and  throwing  out  large  t<  I- 
umes  of  smoke.  All  the  witnesses  for  the  company  tes  i- 
fied  that  the  engine  bell  was  kept  ringing  all  of  the  tii  e 
and  are  not  disputed,  except  inferentially,  by  Higby  a  I 
Hyatt,  who  said  they  did  not  hear  it.    There  was  a  hei  :- 
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light  burning  and  at  and  shortly  before  the  happening  of 
the  collision  the  steam  had  been  turned  off  and  the  air- 
brake applied,  in  the  course  of  ordinary  operation,  so  that 
the  engine  was  not  running  more  than  four  or  five  miles 
per  hour  at  the  instant  of  collision.  But  it  was  impossible 
to  stop  the  engine  moving  at  that  speed  in  less  than  twenty 
or  twenty-five  feet.  On  the  instant  that  the  fireman  dis- 
covered deceased  was  stepping  upon  the  track  he  signalled 
the  engineer  and  assisted  him  to  apply  the  emergency  brake 
so  that  the  engine  was  stopped  within  the  shortest  pos- 
sible time.  All  the  witnesses  agree  that  neither  at  the  time 
Lilley  stepped  upon  the  track  nor  afterwards  did  he  look 
backward  or  toward  the  south.  If  he  had  done  so  he 
would,  according  to  the  witnesses  for  the  company,  have 
seen  the  engine  moving  within  seven  or  eight  feet  of  him ; 
according  to  the  witnesses  for  the  administratrix  he  would 
have  seen  it  approaching  two  hundred  feet  away  at  a 
speed,  at  that  time,  of  at  least  fifteen  or  twenty  miles  an 
hour,  at  which  rate  it  would  have  overtaken  him  in  from 
six  to  nine  seconds  or  as  soon  as  he  would  have  walked,  at 
the  ordinary  gait  of  three  miles  per  hour,  from  ten  to  fif- 
teen paces. 

At  the  beginning  of  the  discussion  it  will  be  convenient 
to  assume,  temporarily,  that  the  jury  believed  the  testi- 
mony in  behalf  of  the  prosecution  rather  than  that  of  the 
defense  and  that  that  evidence  is  sufficient  to  convict  the 
latter  of  negligence.  The  inquiry  will  thus  be  narrowed 
to  one  of  contributory  negligence.  It  should  be  premised, 
however,  that  a  servant  assumes  the  ordinary  and  obvious 
risks  of  his  emjJoyment.  Evans  Laundry  Company  v. 
Crawford^  67  Neb.,  153.  Among  these  risks  are,  of 
course,  the  patent  dangers  attendant  upon  going  to  and 
from  the  place  where  his  services  are  to  be  performed. 

So  far  as  we  have  been  able  to  discover,  courts  and  text 
writers  have  alike  failed  to  announce  a  comprehensive 
definition  of  what  is  to  be  regarded  as  negligence  as  a  mat- 
ter of  law,  or  negligence  per  se,  as  it  is  usually  called.  The 
reason  in,  we  presume,  that  it  is  a  matter  dependent  upon 
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SO  many  varying  circumstances,  that  words  of  precise  de- 
scription are  not  infrequently  not  applicable  to  it.  But 
perhaps  an  approximate  definition  may  be  phrased  as 
follows:  When  a  i)erson  whose  conduct  is  being  con- 
sidered has  not  been  called  upon  suddenly  and  unex- 
pectedly to  choose,  without  time  for  deliberation,  between 
two  or  more  ways  of  escaping  from  imminent  danger, 
and  his  course  is  such  as  that  its  probable  consequences 
may  be  predicted  from  the  common  and  general  experience 
and  observation  of  ordinarily  sane  and  prudent  men,  and 
when,  moreover,  there  are  not  present  other  circumstances 
tending  to  obscure  the  usual  connection  between  cause 
and  effect,  or  to  disturb  the  ordinary  relation  between  an- 
tecedent and  consequent:  when,  in  short,  from  want  of 
any  more  definite  phrase,  it  may  be  said  that  "common 
sense''  would  have  been  sufficient  to  have  assured  him  of 
safety  or  warned  him  of  danger,  the  question  whether  he 
was  negligent  is  one  of  law  for  the  court  and  not  one  of 
fact  for  the  jury.  In  other  words,  if,  having  an  oppor- 
tunity to  observe  his  surroundings  he  deliberately  adopts 
a  course  of  conduct  which  is  attended  with  danger,  or 
adopts  such  a  course  without  deliberation,  he  assumes  the 
consequences  of  so  doing,  and  he  can  not,  in  a  civil  ac- 
tion, recover  damages  for  a  resulting  injury,  although 
without  the  concurring  negligence  of  another  person  such 
injury  would  not  have  happened.  Wharton,  Negligence, 
section  420,  et  scq.^  and  notes;  1  Thompson,  Negligence, 
section  430. 

For  more  than  sixty  days  the  deceased  had  been  em- 
ployed in  these  yards  and  knew,  from  daily  observation, 
that  engines  and  cars  were  continually  passing  and  re- 
passing over  the  railway  track  upon  which  he  chose  to 
walk.  Without  taking  the  slightest  precaution  to  observe 
whether  his  pathway  was  then,  or  was  then  about  to  be, 
subjected  to  such  use,  he  stepped  and  walked  upon  the 
track  ass  above  stated.  That  he  might  have  escaped  injnry 
by  so  doing  was  possible,  but  that  he  incurred  great  danger 
by  that  course  he  must,  if  he  had  stopped  to  reflect,  hawt 
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been  fully  conscious.  If  he  failed  to  reflect,  that  failure 
was  itself  negligence.  If  the  testimony  of  the  witnesses  for 
the  prosecution,  Higby  and  Hyatt,  is  true,  the  deceased 
had,  after  he  stepped  between  the  rails,  from  six  to  nine 
or  ten  seconds  within  which  he  might,  with  ordinary  pre- 
caution, have  observed  the  approach  of  the  engine  and 
within  which  by  taking  two  or  three  steps  he  might  have 
put  himself  in  a  place  of  safety.  If  he  had  seen  it  and 
had  remained  on  the  track  for  so  long  a  time,  his  negli- 
gence would  not  be  the  subject  of  discuHsion.  Knowing 
as  he  did,  the  circumstances,  and  the  constant  use  to  which 
the  tracks  were  being  put,  his  failure  to  see  it  was  equally 
unquestionable  negligence.  We  are  unable  to  distinguish 
this  case  in  principle  from  that  of  Chicago,  B,  &  Q,  R, 
Co.  V.  Yost,  56  Neb.,  at  page  444,  from  the  opinion  of  this 
court,  in  which,  we  quote  the  following: 

"A  person  may  have  gone  upon  a  railway  track  under 
such  circumstances  as  would  exonerate  him  from  the 
charge  of  negligence.  But  in  the  case  at  bar  the  record 
discloses  no  excuse  whatever  for  Yost's  going  on  this  track 
without  looking  to  the  east.  This  is  not  a  case  in  which 
he  was  in  a  position  of  danger  and  in  his  confusion  chose 
the  more  dangerous  of  two  ways ;  nor  is  it  a  case  in  which 
he  went  from  a  place  of  safety  into  one  of  danger  in  an 
attempt  to  save  life  or  property.  ♦  »  ♦  Nor  is  this  a 
case  in  which  a  section  man,  while  in  the  performance  of 
his  duties  on  the  track,  was  hurt  by  an  engine  creeping 
upon  him  without  giving  any  signal  of  its  approach,  as  in 
Union  P.  R.  Co.  v.  Elliott,  U  Neb.,  209.  Yost  had  just 
been  warned  off  this  track  because' of  the  danger  of  the 
approaching  engine  and  train,  and  he  left  a  place  of  safety 
and  heedlessly  and  carelessly  stepped  back  on  the  track 
without  exercising  any  care  whatever  for  his  safety  by 
looking  east  on  the  track  to  see  if  there  was  a  train  or  an 
engine  following. 

"Yost's  argument  is  that  the  railway  company  was 
guilty  of  negligence  in  permitting  this  switch  engine  to 
follow  so  close  to  the  gi*avel  train.    It  may  have  been  guilty 
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of  negligence  in  that  respect,  but  if  so,  the  answer  is  that 
such  negligence  was  not  the  proximate  cause  of  Yost's 
injury. 

"  ♦  ♦  ♦  As  to  whether  the  other  engine  sounded  a 
whistle  at  the  time  it  approached  the  crossing  it  mav  be 
said  there  is  a  conflict  in  the  evidence;  but  assuming  that 
no  signal  was  given  by  the  switch  engine  at  that  time,  that 
neglect  did  not  cause  Yost's  injury.  Yost  alleged  in  his 
petition  that  he  had  been  injured  through  the  negligence 
of  the  railway  company,  without  fault  on  his  part 
and  while  in  the  exercise  of  ordinary  care.  The  evidence 
does  show  that  he  was  injured.  We  assume  that  it  shows 
that  the  railway  company  was  guilty  of  negligence,  but 
the  evidence  does  not  sustain  his  contention  that  he  him- 
self was  at  that  time  in  the  exercise  of  ordinary  care,  but 
on  the  contrary  it  aflfirmatively  shows  that  the  proximate 
cause  of  his  injury  was  his  own  neglect." 

Cases  from  the  courts  of  other  states  involving  the 
same  principle  might  be  quoted  almost  ad  libit uw. 
Waba.9h  R.  Co.  v.  Sidles,  60  N.  E.  Rep.  [Ohio],  576,  21 
Am.  &  Eng.  R.  Cases,  n.  s.,  881;  Gahagan  v.  Boston  d 
M.  R.  Co.,  50  Atl.  Rep.  [N.  H.],  146,  23  Am.  &  Eng.  R. 
Cases,  n.  s.,  141;  Royslcoyek  v.  St.  Paul  &  D,  R.  Co.^  78 
N.  W.  Rep.  [Minn.],  872;  Spavin  v.  Lake  Shore  c£  Af.  S. 
R,  Co,,  90  N.  W.  Rep.  [Mich.],  325;  Sours  v.  Great  North- 
cm  R.  Co.,  87  N.  W.  Rep.  [Minn.],  766. 

Thus  far  the  discussion  has  proceeded  upon  the  theory 
that  in  instances  of  conflict  the  testimony  of  the  witnesses 
for  the  prosecution  is  to  be  accepted  to  the  exclusion  of 
that  of  those  for  the  defense.  Continuing  upon  this  as- 
sumption, we  are  not  convinced  that  there  is  sufficient 
evidence  to  convict  the  railway  company  of  negligence. 
The  engine,  so  far  as  appears,  was  properly  .construcl  i 
and  equipped,  the  head-light  was  in  use  and  there  is.jK)  - 
tive  evidence  that  the  bell  was  ringing,  and  no  affirmati  e 
evidence  that  it  was  not.  The  engine  at  the  time  of  t  B 
collision  was  moving  at  the  speed  of  a  fast  walk  and  m  3 
being  operated  in  the  customary  manner.     The  men  e    - 
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ployed  upon  the  grounds  were  of  mature  years  and  were 
skilled  mechanics,  and  therefore  presumably  of  more  than 
ordinary  intelligence.  They  were  familiar  with  their  sur- 
roundings and  with  the  use  to  which  the  main  track  was 
being  put  and  with  the  dangers  incident  to  that  use.  The 
enginemen  were  in  their  proper  places  and  attentive  to 
their  duties.  They  had  no  reason  to  anticipate  that  any 
one  would  intrude  between  the  rails  or  that,  if  he  did  so, 
he  would  not  provide  for  his  own  security  by  keeping  a 
sharp  lookout  for  an  approaching  engine  and  betaking 
himself,  when  occasion  should  require,  to  a  place  of  safety. 
In  other  words,  there  was  nothing  in  the  circumstances 
or  surroundings  having  a  tendency  to  arouse  in  them  or 
either  of  them  an  apprehension  of  imminent  or  unusual 
danger  to  any  person,  but  on  the  contrary  they  might 
reasonably  have  inferred  therefrom  a  condition  of  com- 
parative immunity  from  accident.  Within  the  meaning 
of  the  rule  above  formulated  and  within  the  purview  of 
the  authorities  above  cited,  they  can  not  lawfully  be  ad- 
judged guilty  of  negligence.  As  is  said  by  this  court  in 
Missouri  P.  R.  Co.  v.  Hansen,  48  Neb.,  235 : 

"Ordinarily  an  engineer  has  a  right  to  presume  that 
persons  walking  along  the  track  are  in  possession  of  their 
senses  and  will  appreciate  the  danger  and  act  with  dis- 
cretion; and  he  is  under  no  obligation  to  stop  the  train, 
or  even  lessen  the  speed  thereof,  before  discovering  that 
such  person  is  heedless  of  warnings  given  of  the  approach 
of  the  train,  or  otherwise  in  imminent  peril.  A  mere  fail- 
ure to  stop  a  train  when  a  trespasser  is  seen,  or  should  be 
seen,  upon  the  track,  can  therefore  create  no  presumption 
of  negligence." 

But  we  are  by  no  means  satisfied  that  the  jury  adopted 
the  testimony  of  the  witnesses  for  the  prosecution  to  the 
exclusion  of  that  of  those  for  the  defense,  or  that  they  felt 
themselves  bound  to  give  much  attention  to  any  of  the  evi- 
dence. The  court  gave  to  the  jury  the  following  instruc- 
tion, which  was  excepted  to : 

"If  the  jury  believe  from  the  evidence  that  Michael  W. 
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Lilley  negligently  went  upon  the  track  of  the  defendant 
company  and  exposed  himself  to  injury,  still  the  defend- 
ant engineer  and  railroad  company  would  have  no  right  to 
kill  him  because  he  was  upon  the  tracks  of  the  defendant 
company.  If  the  jury  believe  from  the  evidence  that  the 
defendant  engineer  could,  by  the  exercise  of  ordinary  care, 
have  seen  Lilley  upon  the  tracks  of  the  defendant  comimny 
in  time  to  have  stopped  the  engine,  and  thereafter  negli- 
gently ran  over  «nd  killed  him,  the  defendants  would  be 
liable  in  this  action,  and  your  verdict  should  be  for  the 
plaintiff." 

This  instruction  withdrew  from  the  jury  the  question  of 
contributory  negligence  altogether  and  decided  it  as  a  mat- 
ter of  law  in  favor  of  the  plaintiff.  It  told  them  explicitly 
that  if  the  enginemen  were  negligent  the  plaintiff  was  en- 
titled to  recover  notwithstanding  the  concurrent  negli- 
gence of  the  deceased  might  have  contributed  to  the  ac- 
cident, and  it  left  them  at  liberty  to  infer  negligence  by 
the  company  from  the  mere  fact  of  the  killing.  So  to  in- 
struct was  to  ignore,  or  rather  to  negative,  the  settled  law 
of  this  state  which  has  been  established  by  -a  multitutde 
of  decisions  by  this  court.  The  giving  of  this  instruction 
was  doubtless  due  to  a  confusion  in  the  mind  of  the  court 
of  the  law  relative  to  contributory  negligence,  with  what 
has  lately  come  to  be  known  as  the  new  "last  clear  chance*^ 
doctrine.  Smith  v.  l^orfolk  &  S.  R.  Co,,  114  N.  Car^  728, 
25  L.  K.  A.,  287 ;  Pickett  v.  Wilmington  &  W.  R.  Co.,  30 
L.  K.  A.  [N.  Car.],  257;  Bogan  v.  Carolina  C.  R.  Co.,  129 
N.  Car.,  154,  55  L.  B.  A.,  418. 

In  the  case  last  cited  the  principle  announced  is  ex- 
pressed in  the  syllabus  as  follows : 

"A  railroad  company  is  liable  for  injuring,  by  means  of 
its  train,  a  person  negligently  walking  on  its  trestle  with- 
out ability  to  save  himself  from  the  injury,  if  those  in 
charge  of  the  train  discovered,  or  by  the  exercise  of  ordi- 
nary care  might  have  discovered,  the  peril  of  the  injured 
person,  and  might,  by  the  exercise  of  such  care,  have 
avoided  the  accident^' 
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We  submit  that  the  doctrine  here  laid  down,  notwith- 
standing the  excessive  subtlety  of  the  reasoning  by  which 
it  is  supported  by  the  court  announcing  it,  is  inconsistent 
with  that  of  contributory  negligence  which  obtains  in  this 
state,  and  that  both  doctrines  can  not  subsist  in  the  same 
jurisdiction  at  the  same  time.  Ordinary  care  by  a  person 
in  the  performance  of  daily  tasks  is  that  degree  of  care 
which  men  of  ordinary*  prudence  exercise  under  the  or- 
dinary and  unusual  circumstances  of  their  occupations. 
If  lack  of  such  care  results  in  the  injury  of  one  who  is 
guiltless  of  negligence  the  latter  is  entitled  to  recover 
damages,  but  if  the  person  injured  has  contributed  to  the 
misfortune  complained  of,  by  his  own  negligence,  he  is 
remediless.  It  is  not  until  the  person  first  alluded  to  has 
become  aware  of  some  fact  or  circumstance  productive  of 
unusual  or  extraordinary  danger  that  a  duty  to  exert  in- 
creased vigilance  is  imposed  upon  him.  It  is  the  duty  of 
railroad  enginemen  to  keep  a  lookout  for  such  objects 
and  obstructions  upon  the  track  ahead  of  them  as  under 
ordinary  or  known  circumstances  are  frequently  or  likely 
to  be  found  thereon,  and  from  injuries  resulting  solely 
from  their  failure  so  to  do  their  employer  is  liable  in  dam- 
ages, but  if  the  injury  is  due  in  part  to  the  negligence  of 
the  party  injured,  the  employer  is  not  liable.  If  the  cir- 
cumstarces  or  surroundings  are  unusual  and  such  as  to 
arou  e  an  extraordinary  apprehension  of  danger,  or  if 
the  en.^inemen  in  the  exercise  of  ordinary  care,  discover  a 
person  in  a  position  of  peril  from  which  by  the  exertion 
of  additional  effort  or  vigilance  they  have  an  opportunity 
to  extricate  him,  and  fail  to  make  use  of  such  effort  or 
vigilance,  they  are  guilty  of  a  new  act  of  negligence  Avith 
which  the  person  in  peril  does  not  concur  or  conti  *')Mte. 
To  adopt  the  doctrine  of  the  so-called  "last  clear  chance" 
decisions,  would  be  to  require  not  only  of  railway  engine- 
men,  but  of  all  other  users  of  dangerous  or  ponderous  ma- 
chinery, the  constant  exertion  of  that  extreme  degree  of 
vigilance  and  care  which  ordinarily  prudent  men  employ 
only  in  cases  of  extreme  and  unusual  peril. 


To  our  minds  suob  a  n 
and  nnjust,  but  if  the 
adopted  it  should  be  d 
any  of  the  delusive  lim 

jurisdiction  of  its  orgin,  which,  in  practice,  do  not  limit 
or  qualify,  and  the  hitherto  prevailing  rule  as  to  contrib- 
utory negligence  ought  to  be  explicitly  and  decisively 
abrogated  and  set  aside.  The  riile  of  law  is  not  difficult 
of  statement  and  business  men,  litigants  and  lawyers  have 
a  right,  if  it  is  adopted,  to  its  unequivocal  announcement 
We  do  not  suppose  that  this  court  M'ill  for  a  moment  con- 
template so  radical  and  revoluntionary  a  change  in  the  jn- 
risprudence  of  this  state.  We  are  of  opinion  that,  upon 
the  evidence  disclosed  by  this  record,  the  request  of  the 
defense  for  a  peremptory  instruction  in  its  behalf  shoald 
have  been  granted. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed  and  a  new  trial  granted. 

DuFFiB  and  Albert,  CO.,  concur. 

Reversed  and  bbmandba. 
Opinion  on  rehearing  follows. 


The  Chicago,  Bueunqton  &  Quinct  RAiiiOAD  Compant 
BT  AL.  V.  Eliza  A.  Lillby,  Administrateix  op  the 
Estate  of  Michael  W.  Lillet^  Dbobased. 

FiLD)  November  IS,  1903.    No.  12,663. 

CommiBsloner'fl  opinion.    Department  No.  8. 

Negligence:     Dauaqes:    Railboadb.     The  conclusion  reached   in    ibe 
former  opinion.  Chicaeo.  B.  4  Q.  R.  Co.  v.  UOtn,  oitftf,  page  1 K,  '■■ 
93  N.  W.  Eep..  1012,  adliered  to. 

Reheabinq  of  case  reported  ante,  page  286. 

Erbob  from  the  district  court  for  Butler  county.  Tried 


v 
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below  before  GtoOD,  J.    Former  judgment  of  reversal  ad- 
hered to. 

J.  W.  Deweesej  Frank  E.  Bishop  and  R.  S.  Norval,  for 
plaintiffs  in  error. 

■ 

Matt  Miller  and  T.  8.  Allen,  contra. 

Pound,  C. 

The  facte  are  fully  stated,  so  far  as  necessary  to  an 
understanding  of  the  points  involved  in  this  case,  in  the 
opinion  of  our  brother  Ames,  upon  whose  recommendation 
this  rehearing  was  granted.  Upon  further  argument  and 
re-examination  of  the  record,  we  are  of  opinion  that  his 
conclusion  was  correct  and  should  not  be  disturbed.  It 
will  not  be  necessary  to  enter  into  all  of  the  questions  dis- 
cussed in  the  former  opinion.  To  our  minds  the  cause  is 
completely  disposed  of  by  the  statement  in  the  former 
opinion,  which  we  regard  as  correct  and  entirely  justified 
by  undisputed  evidence,  that  the  plaintiff's  intestate,  with- 
out taking  the  slightest  precaution  to  observe  whether  his 
pathway  was  then,  or  was  then  about  to  be,  in  immediate 
use  by  a  moving  locomotive  engine,  stepped  and  walked 
upon  the  track  in  front  of  such  engine.  We  think  the  evi- 
dence shows  so  clearly  that  the  death  of  plaintiff's  in- 
testate was  due  solely  to  his  negligence  in  going  upon  a 
track  upon  which  an  engine  was  approaching,  without 
taking  any  precaution  to  ascertain  whether  or  not  the 
track  was  clear,  as  to  preclude  a  recovery.  There  is  no 
real  conflict  upon  this  point.  A  witness  who  was  several 
hundred  feet  distant,  behind  the  engine,  and  walking  in 
the  same  direction  with  the  engine,  which  was  between  him 
and  the  deceased,  states  that  the  deceased  was  walking,  not 
along  the  track  but  upon  it.  This  testimony,  however,  in 
view  of  his  situation  with  reference  to  the  place  of  the  ac- 
cident, is  not  sufficient  to  justify  a  verdict  in  view  of 
the  clear  and  overwhelming  testimony  of  those  immedi- 
ately in  a  position  to  see  that  he  was  not  upon  the  track, 
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but  was  walking  by  the  side  of  the  track  until  he  turned 
suddenly  to  cross  it  immediately  in  front  of  the  engine. 
It  is  contended  also  that  certain  cars  interposed  between 
him  and  the  approaching  engine  at  the  time  he  started  to 
walk  along  the  track.  Upon  careful  reading  of  the  record, 
however,  it  appears  that  these  cars  were  not  in  such  a 
place,  according  to  the  testimony  of  all  the  witnesses,  as 
to  obstruct  the  view  of  anyone  who  looked  carefully  to 
see  whether  an  engine  was  approaching.  Believing  that 
the  former  opinion  is  entirely  right  upon  this  crucial 
point,  and  in  view  of  the  fact  that  such  opinion  is  not  to 
be  officially  reported,  we  do  not  deem  it  necessary  to  con- 
sider the  other  questions  discussed  therein.  We  may  say, 
however,  that  we  think  counsel  are  under  a  misapprehen- 
sion with  reference  to  that  portion  of  the  opinion  which 
observes  that  the  commissioners  were  "by  no  means  satis- 
fied that  the  jury  adopted  the  testimony  of  the  witnesses 
for  the  prosecution  to  the  exclusion  of  that  of  those  of  the 
defense,  or  tliat  they  felt  themselves  bound  to  give  much 
attention  to  anv  of  the  evidence."  We  do  not  understand 
this  to  be  intended  as  a  reflection  ui>on  the  jury,  but  to 
indicate  a  view,  with  which  we  are  inclined  to  agree,  that 
the  instructions  of  the  trial  court  were  such  as  to  be 
liable  to  create  an  inference  that  the  company  was  liable 
solely  by  reason  of  the  fact  that  the  plaintiff's  intestate 
had  been  killed.  Among  other  things,  the  trial  court  in- 
structed that  the  railroad  company  "had  no  right  to  kill 
the  deceased."  The  connection  in  which  this  phrase  was 
used  was  not  such  as  to  make  it  clear  to  the  lay  mind  that 
the  mere  killing  of  decedent  by  the  company's  engine  did 
not  give  rise  to  a  cause  of  action. 

We  therefore  recommend  that  the  former  judgment  be 
adhered  to. 

DuFFiB  and  Kiekpatriok,  CO.,  concur. 

FOBMBE  JUD6MBNT  ADHBRED  Xa 
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Frank   J.   Black  v.   Crx)UD   H.   Fuller,   Sheriff  of 

Pawnee  County,  bt  au 

Filed  February  17,  1903.    No.  12,659. 

Commissioner's  opitiion.    Department  No.  2. 

Cliattel  Mortgages:  Sales  bt  Mortgagor  in  Possession:  Validitt. 
Where,  either  by  the  terms  of  the  mortgage  or  by  contemporane- 
ous understanding,  the  mortgagor  of  chattels  in  possession  there- 
of is  permitted  to  sell  the  goods  In  the  ordinary  course  of  trade 
for  his  own  benefit,  such  mortgage  is  fraudulent  and  void  as  to 
creditors. 

Error  from  the  district  court  for  Pawnee  county. 
Tried  below  before  Stull,  J.    Afp^rmed. 

Story  d  Btoryy  for  plaintiff  in  error. 

/.  G.  Dort  and  E.  A.  Ttickerj  contrch 

Pound,  C. 

The  chattel  mortgage  involved  in  this  case,  so  far  as 
material,  reads  as  follows:  "A  stock  of  drugs  and  fix- 
tures, including  soda  fountain,  located  in  the  city  of 
Table  Rock,  Nebraska,  in  the  Sutton  Bldg.,  under  the 
opera  house,  and  the  transfer  of  said  stock  of  goods  to 
include  the  stock  of  goods  as  per  invoice,  not  including 
the  commission  goods,  with  the  privilege  to  sell,  and  trans- 
fer mortgage,  and  said  stock  to  be  kept  insured,  and  re- 
ports to  be  made  to  F.  J.  Black  monthly  of  goods  bought 
and  sold."  It  appears  in  evidence  that  the  mortgagors, 
remaining  in  possession,  sold  the  mortgaged  goods  from 
time  to  time  at  retail  in  the  ordinary  course  of  trade, 
making  monthly  reports  to  the  mortgagee  of  the  goods 
sold.  The  latter  testifies  that  these  reports  were  required 
in  order  to  enable  him  to  know  that  the  stock  was  being 
kept  up.  In  other  words,  the  mortgagors  were  permitted 
by  the  express  terms  of  the  mbrtga<2:e,  and  bv  the  agree- 
ment of  the  parties  at  the  time  it  was  executed,  to  sell  at 
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retail  in  the  ordinary  course  of  trade  for  their  own  benefit, 
applying  the  proceeds  to  their  own  use  upon  merely  keep- 
ing a  certain  amount  in  stock.  This  operated  necessarily 
and  inevitably  as*a  fraud  upon  general  creditors.  Tallon 
V.  Ellison,  3  Neb.,  63;  Hedman  v.  Anderson^  6  Neb.,  392; 
Gregory  v.  Whedon,  8  Neb.,  373;  Shermn  v.  Gayhagen,  39 
Neb.,  238;  Paxton  &  Gallagher  v.  Smith,  41  Neb.,  56; 
Buckstaff  Bros.  Mfg.  Co.  v.  Snyder,  54  Neb.,  538.  It  is 
claimed  that  the  power  of  sale  contained  in  the  mortgage 
does  not  include  permission  to  sell  the  fixtures.  But  we 
see  no  ambiguity  in  the  provision 'in  question  affording 
any  ground  for  the  admission  of  extrinsic  evidence,  and  on 
its  face  it  clearly  reftrs  to  all  the  mortgaged  property. 
The  parties  seem  to  hive  thought  that  they  could  impose 
a  lien  upon  the  stock  and  fixtures,  so  that  no  other  credi- 
tor could  come  at  them,  and  yet  permit  the  mortgagor  in 
possession  to  deal  with  them  in  all  respects  as  his  own  and 
for  his  own  benefit.  No  amount  of  evidence  of  good  in- 
tentions T^ill  overcome  the  instrinsically  fraudulent  char- 
acter of  such  a  proceeding.  Buckstaff  Bros.  Mfg.  Co.  v. 
Snyder,  supra. 

We  recommend  that  the  judgment  be  affirmed. 

Babnes  and  Oldham,  CO.,  concur. 

Affibmbd. 


Geobgb  F.  Sawteb  v.  Jacob  Bendeb  et  al. 

FnJO)  Febbuabt  17, 1903.    No.  12,663. 

Oommissioner's  opinion.    Department  No.  S. 

'^ortgB.geB:    Fobbclosube:     Deficieitcy:     Rendebed    at     Subssqh  ft 

Tebm:    JuBisDicnoN.    Prior  to  the  passage  of  the  act  of  1897,  r  a- 

tlTe  to  Judgments  for  deficiency  in  actions  for  the  foreclosure  of 

mortgages,  the  court  did  not  lose  jurisdiction  to  render  sud  a 

Judgment  by  failure  to  exercise  it  at  the  term  at  which  the  t  to 
of  the  mortgaged  premises  was  confirmed. 
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Ebbob  from  the  district  court  for  Saline  county.  Tried 
below  before  Stubbs,  J.    Reversed. 

Geo.  H.  Hustings,  for  plaintiff  in  error. 

Ahhott  d  Abbott  and  Joshua  Palmer,  contra. 

Ames,  0. 

This  was  an  action  to  foreclose  a  mortgage  in  which 
the  petition  alleged  that  both  the  defendants,  who  are 
husband  and  wife,  executed  the  note  secured  by  the 
mortgage  and  were  personally  liable  thereon.  There 
were  the  usual  findings  in  favor  of  the  plaintiflP,  and  a 
decree  of  foreclosure  and  a  consequent  advertisement  and 
sale  of  the  mortgaged  premises.  The  report  of  sale  showed 
that  the  sale  was  for  an  amount  less  than  sufficient  to  pay 
the  debt.  The  sale  was  thereupon  confirmed,  and  pur- 
suant thereto  the  sheriff  conveyed  the  lands  to  the  pur- 
chaser. 

Several  years  after  the  making  of  the  order  of  confirma- 
tion, in  which  no  mention  was  made  of  the  deficiency  of 
the  proceeds  of  the  sale  for  the  payment  of  the  decree,  the 
plaintiff  applied  to  the  court,  by  motion  and  upon  notice 
to  the  defendants,  for  the  rendition  of  a  judgment  for  the 
amount  of  the  deficiency.  It  is  conceded  by  the  parties  that 
the  act  of  1897,  relative  to  judgments  of  this  character,  is 
inapplicable  to  the  case  at  bar.  The  court  dismissed  the 
proceeding  upon  the  ground  that  jurisdiction  to  render 
the  judgment  applied  for  was  lost  by  the  adjournment  of 
the  term  at  which  the  confirmation  was  ordered  without 
a  previous  motion  therefor  having  been  filed.  The  plaintiff 
prosecutes  error  to  this  court. 

The  objection  to  the  jurisdiction  is  grounded  upon  the 
language  of  section  847  of  the  Code  as  it  formerly  existed, 
which  conferred  power  upon  the  court  to  render  such  a 
judgment  "on  the  coming  in  of  the  report  sale";  and  it 
Is  contended  that  the  power,  being  derived  solely  from 
the  statute,  existed  at  no  other  time  unless  a  proceeding 
24 
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had  been  actually  begun  and  continued  to  a  subsequent 
term.  We  think  this  construction  of  the  statute  is 
too  literal.  Section  849  provided  that  if  a  person  other 
than  the  mortgagor  was  a  party  to  the  suit  and  was  bound 
for  the  mortgage  debt,  the  court  might  "after  a  sale  of  the 
mortgaged  premises''  decree  the  payment  of  an  unsatiB- 
fied  balance  of  such  debt  as  well  against  such  other  person 
as  against  the  mortgagor.  No  definite  time  for  the  exer- 
cise of  this  power  is  fixed  by  this  section,  which  is  Later  io 
order  of  frequence  than  the  former  section,  and  we  are  led 
to  infer  from  that  fact  that  the  legislature  did  not  intend  to 
confine  the  action  of  the  court  to  the  term  of  the  confirma- 
tion. We  can  see  no  sufficient  reason  for  such  an  intent 
All  the  facts  necessary  to  the  ascertainment  of  the  amount 
of  the  deficiency  had  at  and  before  that  term  been  de- 
termined, so  that,  in  most  cases,  the  rendition  of  a  judg- 
ment therefor  would  barely  rise  to  the  dignity  of  a  judicial 
act,  and  we  think  that  the  power  to  perform  it  would  not 
lapse  until  the  obligation,  if  valid,  should  be  satisfied  or 
become  barred  by  the  statute  of  limitations. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded  for  further  pro- 
ceedings. 

DuFFiE  and  Albert,  CO.,  concur. 

Reversed  and  remanded. 


Josephine  Haslach,  appellee,  v.  Theodore  Wolf  et  aUj 
APFEij>EES^  Impleaded  with  W.  H.  Beck^  appellant. 

Filed  March  4,  1903.     No.  12,164. 

Commissioner's  opinion.     Department  No.  1. 

A.ppeal  and  Error:  Evidence  Supports  Findings:  Accouitt.  Whei  e, 
in  an  action  for  an  accounting,  questions  of  fact  only  s  "e 
presented  a*nd  the  trial  court's  findings  are  supported  by  the  e  1- 
dence,  the  decree  wiU  not  be  disturbed. 
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Appeal  from  the  district  court  for  Platte  county.    Tried 
below  before  Hollbnbbck,  J.    Affirmed. 

McAllister  <t  ComelitiSj  for  appellant. 

Reeder  &  Hobart,  contra. 

LOBINGIER,  C. 

This  is  a  part  of  the  litigation  represented  by  cases  be- 
tween the  same  parties  reported  in  65  Neb.,  303,  91  N.  W. 
Rep.,  283,  and  66  Neb.,  600,  92  N.  W.  Rep.,  574.  In  this 
case  Mrs.  Haslach  sued  Wolf  on  a  promissory  note  for 
$2,000,  which  had  been  transferred  to  the  former  by  the 
payee.  Beck.  Wolf  answered  admitting  the  execution  of 
the  note,  but  alleging  that  plaintiff  was  an  indorsee  with 
notice  and  without  consideration ;  that  he  and  Beck  were 
partners  and  that  the  latter  had  received  from  the  part- 
nership more  than  f2,000  above  what  he  was  entitled  to 
and  that  he  was  insolvent.  Wolf  prayed  that  Beck  be 
made  a  party  and  for  an  accounting.  An  order  was  ac- 
cordingly entered  making  Beck  a  party,  and  he,  apparently 
treating  Wolfs  answer  as  a  petition,  admitted  the  partner- 
ship, but  pleaded  by  way  of  cross-petition  that  Wolf  had 
appropriated  a  large  amount  of  real  and  personal  prop- 
erty listed  in  a  schedule  which  w^as  attached  to  the  plead- 
ing. An  agreement  was  also  alleged  about  the  time  the 
firm  began  business,  to  the  effect  that  Beck  was  to  devote 
his  whole  time  to  the  management  thereof,  for  which  he, 
was  to  receive  f 60  per  month  for  his  services,  amounting 
in  all  to  14,560,  and  a  subsequent  agreement  was  alleged 
by  which  he  was  to  receive  an  allowance  of  $30  per  trip 
for  traveling  expenses,  under  which  he  claimed  f  1,200 
more.  He  also  prayed  for  an  accounting.  Upon  a  hearing 
the  trial  court  found  as  follows  on  this  branch  of  the  case : 

"As  to  the  issues  joined  between  the  defendants  Theo- 
dore Wolf  and  William  H.  Beck  the  court  finds  that  the 
account  and  items  of  charges  of  one  against  the  other 
including  the  note  mentioned  in  plaintiff's  petition  have 
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en  adjusted  and  settled  and  balance  each  other  respect- 
;ly  except  such  real  and  personal  property  as  may  still 
main  in  the  hands  of  said  defendants.  To  which  finding 
th  defendants  except" 

A  decree  was  rendered  accordingly  and  each  of  the  par- 
s  was  required  to  pay  his  own  costs.  Beck  appeals  from 
is  decree.  But  while  Wolf  excepted,  and  while  his 
unsci  in  their  brief  express  dissatisfaction  with  portions 

the  decree,  we  are  not  advised  of  any  cross-appeal. 
No  question  of  law  is  discussed  in  the  briefs,  and  the 
lues  presented  were  peculiarly  within  the  province  of 
e  trial  judge  to  determine.  Thus,  on  the  question  of 
;ck'«  claim  for  compensation,  which  is  the  one  moet 
ominently  presented  in  his  cross-petition.  Beck  tostifi^ 

an  oral  agreement  or  understanding  of  that  kind,  while 
olf  swore  that  the  first  he  had  heaVd  of  it  "was  here  in 
is  court-room  on  the  stand."  Clearly  the  trial  judpe  was 

a  much  better  position  than  we  are  to  pass  upon  this 
estion  and  determine  the  credence  to  he  given  the  two 
rties. 

The  determination  of  the  remaining  issues  in  the  case 
Folved  an  investigation  of  the  partnership  accounts  and 
I  transactions  between  the  parties  extending  over  a  Ion;; 
[•ies  of  years.  The  evidence  is  voluminous;  the  record 
nsisting  of  nearly  two  hundred  pages  of  oral  testimony 
Bides  a  large  number  of  depositions  and  exhibits.     We 

not  think  that  any  serviceable  end  would  be  promoted 

discussing  it  here.  The  trial  court  found  that  the  con- 
;ting  claims  of  the  jKirties  as  to  their  general  accounts 
lanced  each  other,  and  left  the  question  as  to  title  to  the 
operty  undetermined.  ■  We  are  not  prepared  to  say  that 
,  conclusions  as  to  the  issues  decided  by  the  decree  are 
supported  by  the  evidence.  Applying  the  usual  ruk  in 
ch  cases,  we  recommend  that  the  decree  be  afSrmei 

HAsriNGS  and  Kirkpatbick,  CO.,  concur. 

Affibme 
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Filed  Mabch  4,  1903.    No.  12,414. 

Commissioner's  opinion.    Department  No.  8. 

Highways:  Damages,  When  Accrue:  Bminent  Domain.  Damages  for 
lands  appropriated  for  a  highway  accrue  at  the  date  of  the 
condemnation  proceedings,  without  regard  to  the  time  when 
the  road  Is  actually  opened.  Following  Harlan  County  v.  Hog- 
sett, 60  Neb.,  362. 

Error  from  the  district  court  for  Harlan  county.  Tried 
below  before  Adams,  J.    Affirmed. 

John  Everaon,  for  plaintiff  in  error. 

A.  M.  Beresford,  contra. 

Albert,  0. 

This  case  is  before  the  court  for  the  second  time.  The 
first  time  it  was  here  under  the  title  of  Harlan  County  v. 
Hogsett,  and  the  opinion  is  reported  under  that  title  in 
60  Neb.,  362,  where  the  facts  sufficiently  appear.  A  second 
trial,  in  the  district  court,  resulted  in  a  finding  and  judg- 
ment for  the  defendant.    The  plaintiff  brings  error. 

In  the  former  opinion  an  obstacle  in  the  way  of  plain- 
tiff's recovery  is  clearly  pointed  out  The  case  is  presented 
on  substantially  the  same  record,  so  far  as  the  obstacle  is 
concerned.  The  learned  judge  who  prepared  the  former 
opinion  left  nothing  to  be  said  on  that  point,  and  we  fully 
concur  in  the  views  expressed  by  him. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Ames  and  Duffib,  CO.,  concur. 

Affirmed. 

Opinion  on  rehearing  follows. 


SlO 


Comi 

1.  Highways:    Damaoes:    Bminest  Domain:    Cosstitctioi*.     Sectka 

21  of  article  1  of  the  constitution  provides  that  private  propen? 
rannot  be  taken  or  damaged  for  public  use  without  Jtiat  compel- 
satlon.  Therefore  a  landowner  cannot  be  required  to  surrendv 
his  land  tor  a  public  road  until  his  damages  are  first  ascertained. 
and  either  paid  or  proper  provision  made  for  their  payment. 

2.  Highways:    Estabi.iskmest  of:  Appbopbiation,  Whe:*  Takes  Plao: 

EwmENT  Domain.  Where  a  resolution  Is  adopted  by  a  board  si 
count;  commlss loners  or  supervisors  preparatory  to  establlahlne 
&  road  within  a  county  for  which  they  are  acting,  either  wlthont 
Jurisdiction  or  without  having  proceeded  upon  proper  notice  to 
ascertain  the  damages  to  property  owners  caused  thereby,  aad 
without  having  paid  such  damages  or  made  suitable  proTlsion  foe 
their  payment,  the  appropriation  does  not  take  place  until  the 
road  is  actually  opened  tor  public  use. 

3.  Highways:    EsTABUflHMEKT  of:   DAMAOca,  Wekn  Accbce:    Ehiuxm 

Domain.  In  such  a  case  the  right  to  recover  the  damages  mccmea 
to  the  person  who  owns  the  land  when  the  road  is  actually  opened. 

4.  Highways:     Dakaqee:     Action  fob:    Defense:    Eminent   Doilaci. 

The  fact  that  the  person  who  owned  the  land  when  the  resolution 
was  adopted,  asked  l<»ve  to  present  a  claim  tor  damages,  which 
request  was  refused  by  the  board,  and  an  attempted  appeal  Iram 
such  refusal  has  been  dismissed,  is  no  defense  to  an  action,  by  the 
owner  of  the  land  at  the  time  the  road  was  actually  opened,  to 
recover  his  damages  therefor. 

Beiigarinq  of  same  case  reported  ante,  page  309. 

Eriioe  from  the  district  court  for  Harlan  county.    Tried 
below  before  Adams,  J.    Judgment  below  reversed. 

John  Everson  and  Flanshurg  d  Williams,  for  plaintiff 
in  error. 

A.  M.  Bereafordj  contra. 

Babnes,  C. 

This  case  has  had  a  somewhat  eventful  history.  It  wae 
first  tried  in  the  district  court  for  Harlan  county  some 
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jears  ago,  and  the  plaintiflf  obtained  a  jud,i?inent  for  $200. 
Error  was  prosecuted  to  this  court;  the  judgment  was  re- 
versed and  the  cause  remanded  for  a  now  trial.  The 
ground  of  the  reversal  was  that  the  new  matter  of  de- 
fense pleaded  in  the  answer  was  not  denied,  no  reply 
having  been  filed  to  said  answer.  When  the  case  was  re- 
manded new  pleadings  were  filed  which  raised  new  isinies, 
to  which  our  former  decision  has  no  application.  At  the 
second  trial  the  case  was  submitted  on  the  evidence  taken 
upon  the  first  trial,  together  with  additional  testimony 
introduced  on  the  part  of  both  the  plaintiff  and  the  de- 
fendant. This  trial  resulted  in  a  judgment  for  the  defend- 
ant, from  which  the  plaintiff  prosecuted  error.  When 
the  case  came  before  this  court  the  second  time  it  was 
submitted  to  department  No.  3  of  the  commission,  and 
Albert,  C,  who  was  then  a  member  of  that  department, 
-Nvrote  an  opinion  affirming  the  judgment  of  the  trial 
court  which  is  rei)orted  ante^  page  309,  93  N.  W.  Rep., 
1001.  A  motion  for  a  rehearing  was  sustained,  and  the 
case  is  now  before  us  for  the  third  time.  It  will  appear 
from  the  opinion  of  the  learned  commissioner  that  he  over- 
looked the  fact  that  new  pleadings  had  been  filed  in  the 
case  before  it  was  tried'  the  second  time,  and  that  neither 
the  issues  nor  the  evidence  were  the  same  as  those  passed 
upon  in  Harlan  County  v.  Hogsett^  60  Neb.,  362,  hence 
the  rehearing.  We  are  now  called  upon  to  decide  this  case 
as  though  it  were  before  us  for  the  first  time. 

The  record  discloses  that  on  or  about  the  14th  day  of 
November,  1892,  the  board  of  supervisors  of  Harlan 
county,  the  defendant  herein,  attempted  to  establish  a 
public  highway  over  and  across  section  16,  township  1 
north  of  range  18  west  in  said  county ;  that  at  the  time  said 
proceedings  were  had  one  Henry  Stewart  was  the  owner 
and  in  possession  of  the  land  in  question  under  a  contract 
of  purchase;  that  nothing  was  done  towards  opening  the 
road  from  that  time  until  the  spring  or  summer  of  1894 ; 
that  meanwhile  the  plaintiff  had  purchased  the  land  of 
Stewart,  had  obtained  an  assignment  of  his  contract  and 
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his  right  of  action  herein,  and  had  entered  into  possession 
of  the  premises.  When  the  attempt  was  made  to  open  the 
road,  plaintiff  filed  his  claim  with  the  county  board  asking 
for  ddmages  to  the  amount  of  f GOO  by  reason  of  the  loca- 
tion and  establishment  of  said  highway;  his  claim  was  re- 
jected, and  he  appealed  to  the  district  court  with  the  result 
above  stated.  The  record  discloses  that  no  provision  was 
ever  made  to  pay  for  the  land  actually  taken  for  the  high- 
way, or  the  damages  to  the  balance  of  the  tract;  that 
neitlier  Stewart  nor  the  plaintiff  have  ever  been  paid  any- 
thing on  that  account;  that  no  assessment  of  any  tax,  or 
appropriation  of  money  in  any  manner,  has  ever  been  made 
by  the  county  to  pay  the  plaintiff  or  the  said  Stewart 
therefor. 

It  is  settled  beyond  question,  by  many  decisions  of  this 
court,  that,  before  private  property  can  be  taken  or  ap- 
propriated for  i)ublic  use,  steps  must  be  taken  in  the  man- 
ner prescribed  by  law  to  appraise  the  damages  occasioned 
by  such  taking  and  provide  for  their  payment.  Propst  v. 
Cass  Count}/,  51  Neb.,  736;  Livingston  v.  Board  of  County 
Commissioners  of  Johnson  County,  42  Neb.,  277;  Welion 
V.  Dickson,  38  Neb.,  767;  Lcicis  v.  City  of  Lincoln,  55  Neb., 
1.  *  An  order  of  the  county  board  r-^tablishing  a  road  does 
not  pass  the  title  to  the  land;  it  simply  locates  the  road; 
the  action  of  the  board  on  the  claim  for  damages  deter- 
mines the  amount  which  the  county  shall  pay  for  taking 
and  damaging  the  private  property  for  public  use,  and 
until  the  county  pays  such  damages  no  title  passes.  It 
is  only  the  payment  of  the  damages,  or  the  providing. of  a 
fund  in  a  projier  manner  for  such  payment,  that  complies 
with  the  constitutional  requirements. 

In  Propst  V.  Cass  (  nty,  supra,  it  was  said:  "To  give 
section  21  of  v  tide  1  of  the  constitution  full  effect  it  s 
necessary  that  a  corporation  which  purposes  to  approp  i- 
ate  private  property  for  public  use  shall  take  such  ste  e 
as  may  be  necessary  to  determine  the  amount  of  damag  « 
resulting  from  such  appropriation,  and  provide  payme  it 
therefor.    This  duty  should  be  in  no  way  dependent  up  D 
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whether  or  not  a  claim  for  damages  has  been  filed  by  the 
person  whose  property  is  to  be  taken.  If  the  amount  of 
damages  assessed  for  the  taking  of  the  property  is  deemed 
by  the  property  owner  inadequate,  he  may  make  a  showing 
of  that  inadequacy  before  the  county  commissioners,  who 
are  authorized  by  section  26,  chapter  78,  Compiled  Stat- 
utes [Annotated  Statutes,  section  6029],  to  increase  the 
amount  allowed  by  the  appraisers,  and  thereafter  may 
exercise  his  right  of  appeal;  but  in  the  first  instance  he 
is  not  required  to  take  affirmative  action  as  a  condition 
upon  which  depends  his  right  of  compensation  for  taking 
his  property  for  public  use." 

In  Hodges  v.  Board  of  Supervisors  of  Seward  County ^ 
49  Neb.,  666,  the  court  (speaking  of  the  constitution) 
said :  "It  requires  that  where  private  property  is  taken 
or  damaged  for  public  use,  just  compensation  must  be  as- 
certained and  paid  before  the  appropriation.  That  this 
rule  applies  to  counties  and  municipalities  exercising  the 
right  of  eminent  domain  has  been  frequently  asserted  by 
this  court,  and  it  is  too  well  settled  to  require  di£,cussion." 
There  must  be  an  absolute  provision  for  the  payment  of 
these  damages,  or  the  property  can  not  be  appropriated. 

In  this  case  It  appears  that  there  has  been  no  such  pro- 
vision made,  neither  haB  there  been  any  payment  to  any 
one  of  the  damages  caused  by  the  location  of  the  road  in 
question.  It  also  appears  on  the  face  of  the  record  of  the 
proceedings  of  the  board  of  county  commissioners  which 
was  introduced  by  the  defendant  as  a  part  of  its  evidence 
on  the  trial  in  the  district  court  that  the  board  was  with- 
out jurisdiction  to  make  the  order  locating  or  establishing 
the  highway  in  question.  It  follows  that  the  plaintiff 
might  have  enjoined  the  opening  of  the  road  when  such 
proceeding  was  attempted.  He  did  not  choose  to  pursue 
that  remedy  but  brought  this  action  to  recover  his  dam- 
ages for  the  wrongful  and  unauthorized  acts  of  the  de- 
fendant in  appropriating  his  land  for  the  highway.  That 
this  form  of  action  was  proper  and  can  be  maintained 
there  can  be  no  question.    The  owner  of  land  across  which 
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a  road  has  been  established  may  sue  for  damages  occa- 
sioned by  the  trespass  where  no  proceedings  whatever  have 
been  had  for  ascertaining  the  value  of  the  property  taken, 
and  the  injury  to  his  freehold  has  not  been  ascertainefl  and 
paid.  Omaha  &  N.  W.  R.  Go.  v.  Menk,  4  Xeb.,  21 ;  Ray  v. 
Atchison  <&  N.  R.  Co.,  4  Neb.,  439;  Douglas  County  v. 
Taylor,  50  Neb.,  535. 

This  brings  us  to  the  matters  of  defense,  but  one  of 
which  requires  our  attention.  It  is  alleged  in  the  defend- 
ant's answer  that  Henry  Stewart,  the  owner  of  the  land 
when  the  proceedings  of  the  board  were  had,  filed  a  claim 
before  said  board  for  damages  alleged  to  have  been  sus- 
tained by  reason  of  the  location  of  the  road,  which  was 
rejected;  that  he  appealed  from  the  action  of  the  board 
and  afterwards  dismissed  his  appeal;  that  he  thereby 
waived  his  right  to  recover  any  damages  against  the 
county,  and  that  such  waiver  is  a  defense  against  the 
plaintiff's  right  to  recover  herein.  On  the  trial  the  de- 
fendant failed  to  make  proof  of  this  defense  as  alleged  in 
its  answer.  The  record  discloses  that  at  the  time  the  pro- 
ceedings were  had  before  the  county  board  looking  to  the 
establishment  of  the  road,  and  at  the  time  the  notice  was 
published  requiring  land  owners  to  file  their  claims  for 
damages,  Stewart  was  a  non-resident  of  the  state ;  that  he 
had  no  notice  of  the  proceedings  in  time  to  file  his  claim 
before  the  expiration  of  the  time  fixed  by  the  notice  for 
that  purpose;  but  that  on  the  14th  day  of  November  fol- 
lowing, and  on  the  day  when  the  order  locating  the  road 
was  made,  he  made  an  application  through  Mr.  Flansburg, 
his  attorney,  for  leave  to  file  his  claim  for  damages;  that 
the  board,  acting  under  the  advice  of  the  county  attorney, 
refused  to  grant  him  that  privilege.  It  also  appears  that 
he  attempted  to  appeal  from  the  order  refusing  him  the 
right  to  even  present  his  claim ;  that  after  he  had  sold  the 
land  to  the  plaintiff  he  dismissed  such  attempted  appeal 
and  disclaimed  any  interest  in  the  matter.  So  it  appears 
that  no  claim  for  damages  was  ever  filed  by  Stewart,  while 
he  owned  the  premises;  that  the  board  never  passed  upon 
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the  merits  of  any  such  claim  by  either  allowing  or  reject- 
ing it.  This  being  true,  if  the  defendant  had  attempted  to 
open  the  road  while  Stewart  owned  the  land  he  could  have 
enjoined  such  proceeding  until  his  damages  were  ascer- 
tained and  paid;  or  he  could  have  waived  the  irregularities 
and  want  of  jurisdictiqn  in  the  board  to  locate  the  road, 
and  sued  in  trespass  to  recover  the  amount  of  his  damages. 
Stewart  having  sold  the  land  before  any  attempt  was  made 
to  open  the  road,  and  assigned  his  contract  and  all  his 
rights  thereunder  to  the  plaintiff,  it  follows  that  when  the 
road  was  actually  opened  the  land  belonged  to  the  plain- 
tiflp;  it  was  his  property  that  was  appropriated;  the  right 
to  recover  the  damages  therefor  was  fully  vested  in  him, 
and  Stewart's  attempt  to  file  a  claim  for  damages  is  no 
bar  to  the  prosecution  of  this  action.  It  would  seem  that 
the  trial  court,  and  also  the  learned  commissioner  who 
wrote  the  former  opinion,  were  misled  by  the  obiter  state- 
ment of  NoRVAL,  J.,  contained  in  the  opinion  in  Harlan 
County  V.  Hogsett ,  60  Neb.,  362,  in  which  he  said :  "Dam- 
ages for  lands  appropriated  for  a  highway  accrue  at  the 
date  of  the  condemnation  proceedings  without  regard  to 
the  time  when  the  road  is  actually  opened."  In  other 
words,  the  appropriation  dates  at  the  time  of  the  condem- 
nation proceedings.  This  may  be  correct  in  some  in-  j 
stances,  but  it  is  not  the  rule  in  all  cases;  especially  is  it 
true  that  it  has  no  application  to  the  facts  in  the  case  at 
bar  because  no  condemnation  proceedings  such  as  are 
contemplated  by  the  law  were  ever  had  in  this  case. 

The  rule  announced  in  the  case  of  Leicis  v.  City  of  Lin- 
coln, supra,  applies  here,  and  is  as  follows : 

"A  resolution  adopted  by  a  board  of  county  commis- 
sioners purporting  to  establish  a  section-line  road,  within 
the  county  for  which  they  are  acting,  is  valid  as  a  pre- 
liminary order;  but  before  such  road  can  be  actually 
opened  there  must  be  a  proceeding  upon  proper  notice 
to  ascertain  damages. 

"Under  section  21,  article  1,  of  the  constitutiou,  which 
declares  *The  property  of  no  person  shall  be  taken  or 
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damaged  for  public  use  without  just  compensation  there- 
for,' a  landowner  can  not  be  required  to  surrender  his 
land  for  public  use  until  his  damages  are  first  ascertained 
and  either  paid  or  proper  provision  made  for  their  pay- 
ment." 

It  follows  that  in  the  case  at  bar  there  could  be  no  ap- 
propriation of  the  plaintiff's  land  until  the  road  was 
actually  opened,  and  until  then  the  land  was  not  taken 
for  'public  use.  Propst  v,  Cass  County,  supra;  Livingston 
V.  Board  of  County  Commissioners  of  Johnson  County, 
supra;  Bolilman  v.  The  Green  Bay  &  L.  P.  R.  Co.,  30  Wis., 
105;  Wheeler  v.  The  Essex  Public  Road  Board,  39  N.  J. 
Law,  291;  Pearson  v.  Johnson,  54  Miss.,  259;  The  City  of 
Chicago  v.  Barbian,  80  111.,  482;  Bensley  v.  The  Mountain 
Lake  Water  Co.,  13  Cal.,  306;  State  v.  Cincinnati  &  L  R. 
Co.,  17  Ohio  St.,  103. 

Under  the  facts  disclosed  by  the  record  the  plaintiff  was 
entitled  to  recover  at  least  the  actual  value  of  his  land 
taken  for  public  use  by  the  opening  of  the  road  in  ques- 
tion. We  therefore  recommend  that  our  former  judgment 
be  vacated,  that  the  judgment  of  the  district  court  be  re- 
versed and  the  cause  remanded  for  a  new  trial. 


GiiANViLLB,  C,  concurs. 


Reversed  and  remanded. 


Archibald  S.  Sands  et  al.,  appellants,  v.  Henry  Gund 

et  al.,  appellees. 

Filed  Mabgh  4,  1903.    No.  12,669. 

Commissioner's  opinion.    Department  No.  3. 

Pleading:  Petition:  What  it  Must  Contain.  A  petition  which  do« 
not  allege  that  the  defendant  has  violated  any  law  or  contract,  oi 
caused  any  injury  or  done  any  wrong  or  withheld  any  right  oi 
been  guilty  of  any  negligence  or  has  threatened  or  is  about  to  dc 
any  such  thing,  does  not  state  a  cause  of  action. 
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Appeal  from  the  district  court  for  Saline  county.  Tried 
below  before  Stubbs,  J.    Affirmed. 

F.  /.  Fo88,  A.  8.  Sands,  B.  V.  Kohout  and  R.  D.  Brown , 
for  appellants. 

J.  H.  Grimm  d  8on^  contra. 

Ames,  0. 

The  petition  in  this  action  sets  out,  with  a  prolixity  too 
great  to  be  copied  here,  the  following  essential  facts :  On 
the  18th  day  of  October,  1901,  the  Blue  Valley  Bank,  a 
banking  corporation  organized  under  the  laws  of  this 
state,  went  into  liquidation  because  of  the  expiration  of 
the  term  of  its  charter.  At  that  time  Henry  Gund  was 
the  president,  a  member  of  the  board  of  directors,  and  a 
large  stockholder  in  the  bank,  and  was  obligated  to  it  upon 
a  promissory  note,  also  signed  by  another,  for  the  prin- 
cipal sum  of  14,841.50,  and  accrued  interest  for  several 
years.  Within  about  two  and  one-half  months  after  the 
bank  had  ceased  to  do  business,  or  on  the  31st  day  of  De- 
cember, 1901,  the  board  of  directors,  as  trustees  under  the 
statute,  had  proceeded  so  far  in  winding  up  its  affairs  that 
they  had  paid  all  its  depositors  and  creditors  and  had  on 
hand  sufficient  funds  to  return  to  its  stockholders  70  per 
cent,  of  the  par  value  of  their  shares.  On  the  latter  date 
all  of  the  stockholders  entered  into  a  written  agreement  of 
which  the  following  is  a  copy. 

*'It  is  agreed  between  the  stockholders  of  Blue  Valley 
Bank  that  a  dividend  of  70  per  cent,  shall  be  paid  to  stock- 
holders at  once  on  presentation  of  stock  certificates  to  E. 
Ballard  for  indorsement,  and  out  of  said  dividend  shall  be 
charged  any  note  held  by  the  bank  against  such  stockhold- 
ers, including  notes  of  Sasek-Prokop  &  Co.  against  A.  S. 
Sands  to  the  amount  of  $1,225.84  and  no  money  shall  be 
paid  any  shareholder  till  his  indebtedness  to  the  bank  is 
paid." 
_  Pursufuit  to  this  agreement  the  trustees  made  payments 
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to  and  settlements  with  all  of  the  stockholders  except 
Gund,  but  retained  and  still  retain  the  dividend  appli- 
cable to  his  shares  to  an  amount  exceeding  the  sum  due 
upon  his  note,  because  of  his  refusal  to  permit  the  latter 
to  be  applied  upon  it. 

On  the  25th  day  of  January,  1902,  within  less  than  a 
month  after  the  execution  of  the  above  quoted  agreement, 
the  plaintiffs  in  error,  who  were  owners  of  certain  shares 
of  stock  in  the  bank,  after  having  demanded  of  the  trus- 
tees that  they  proceed  by  action  to  recover  the  sum  due 
upon  the  note,  begun  this  suit  by  a  petition  alleging  the 
foregoing  facts,  and  praying  that  the  trustees  be  removed 
from  their  office,  and  that  a  receiver  or  trustee  be  ap- 
pointed by  the  court  with  authority  to  conclude  the  wind- 
ing up  and  settlement  of  the  affairs  of  the  bank,  and  for 
an  order  commanding  one  E.  Ballard,  one  of  said  trustees, 
lo  indorse  the  amount  of  the  note  upon  the  certificates  of 
stock  of  the  said  Gund,  in  payment  by  so  much  of  said  70 
per  cent,  dividend,  or  in  case  of  Ballard's  neglect  or  refusal 
requiring  the  receiver  so  to  be  appointed  so  to  do,  and  for 
general  relief.  The  trial  court  sustained  a  general  de- 
murrer to  the  petition  and  dismissed  the  action  and  the 
plaintiffs  prosecute  error. 

It  does  not  apjK^ar  from  the  petition  that  the  trustees 
have  been  in  any  way  extravagant  or  negligent  or  dilatory 
in  the  performance  of  the  duties  of  their  office,  or  that  tliey 
have  violated  any  law  or  contract  or  caused  any  injury  or 
done  any  wrong  or  withheld  any  right,  or  that  they  have 
threatened  or  are  about  to  do  any  such  thing.  At  least 
some  one  of  these  elements  is  essential  to  a  cause  of  action. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

DuFFiB  and  Albebt,  CO.,  concur. 

Affibmsd. 
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Frank  E.  Moores  v.  Medora  Allayne  Jones. 

Piled  March  4,  1903.    No.  12,683. 
Commissioner's  opinion.    Department  No.  2. 

1.  Appeal  and  Error:    Assioif ments :    New  Trial,  Motion  fob,  Over- 

ruling.   Qandy  v.  Cummins,  64  Neb.,  312,  89  N.  W.  Rep..  777,  and 
Achenhach  v.  Pollock,  64  Neb.,  436,  90  N.  W.  Rep.,  304,  followed. 

2.  Appeal  and  Error:    Assignments  Frivolous.    Assignments  of  error 

held  without  merit  and  frivolous. 

Error  from  the  district  court  for  Douglas  county.  Tried 
below  before  Fawcett,  J.    Affirmed. 

Dexter  L.  Thomas,  for  plaintiff  in  error. 

J.  C.  Kinsler  and  W.  E.  Amick,  contra. 

Pound,  C. 

But  two  errors  are  argued;  one  that  the  evidence  does 
not  establish  plaintiff's  ownership  of  the  note  sued  on,  the 
other  that  the  judgment  recites  it  is  to  draw  interest  at 
seven  per  cent,  per  annum. 

There  is  no  assignment  of  error  in  overruling  the  mo- 
tion for  a  new  trial,  so  that  the  first  point  would  not  be 
before  us,  if  it  had  any  merit.  Oandy  v.  Cummins,  64  Neb., 
312,  89  N.  W.  Rep.,  777;  Achenhach  v.  Pollock,  64  Neb., 
436,  90  N.  W.  Rep.,  304.  But  it  has  none.  Plaintiff  sues 
on  a  note  given  to  her  husband  in  his  lifetime,  which  she 
leceived  as  a  distributee  of  his  estate.  Aside  from  the 
presumption  arising  from  her  possession  and  production 
of  the  note,  the  evidence  that  it  passed  to  her  in  due  course 
of  administration  is  full  and  complete,  and  there  is  noth- 
ing to  the  contrary. 

The  other  point  is  settled  by  section  4,  chapter  44,  Com- 
piled Statutes;  Connecticut  Mutual  Life  Insurance  Co.  v. 
Westerhoff,  58  Neb.,  379 ;  Havemeyer  v.  Paul,  45  Neb.,  373. 
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The  proceedings  in  error  are  without  merit  and  frivo 
lous  and  we  recommend  that  the  judgment  be  affirmed. 

Barnes  and  Oldham,  CO.,  concur. 

Affirmed. 


James  I.  Gumaer^  appellee^  v.  Wilijam  T.  Day  et  au, 

APPELLANTS. 

Filed  March  4,  1903.    No.  12,686. 

Commissioner's  opinion.    Department  No.  3. 

Contracts:  Construction:  Title  to  Rebate:  Sale  of  Government 
Lani^:  Resale  by  Purcilaseb:  Rebate  by  Government.  AppeUee 
purchased  certain  lands  from  the  United  States  at  a  price  much 
above  their  appraised  value,  paying  one-fourth  of  the  purchase 
price  in  cash.  Before  any  further  payments  had  been  made  he 
sold  part  of  the  lands  to  appellants  who,  in  addition  to  a  cash  pay- 
ment, agreed  to  assume  and  pay  to  the  government  the  utipaid 
three-fourths  of  the  original  purchase  price.  Prior  to  this  s^^- 
appellee  and  other  purchasers  of  like  lands  were  pressing  a  claim 
to  have  the  government  remit  from  the  purchase  price  of  their 
lands  all  sums  in  excess  of  the  appraised  value  thereof  and  as  a 
part  of  the  contract  of  sale  from  appellee  to  appellants  it  was 
agreed  that  if  the  government  should  make  this  rebate  appeUee 
was  to  receive  one-half  thereof  or  of  any  amount  of  which  rebate 
should  be  granted.  Held,  That  the  contract  was  valid  and  should 
be  enforced. 

Appeal  from  the  district  court  for  Gage  county.  Tried 
below  before  Letton,  J.    Affirmed. 

Hugh  J,  Dohhs  and  A.  D,  McCandlcss,  fof  appellants. 

Certainty  in  regard  to  time  is  required  in  contracts  in 
rrder  to  make  them  valid. 

Ordinary  Contracts. — Bishop,  Contracts,  section  39  ; 
Schwaribeck  v.  i^inith,  77  Md.,  314;  Wells  v,  Alexandre ^  1  5 
L.  R.  A.  [N.  Y.],  218;  PMvl  v.  Imperial  Mutual  lAfe  In  . 
Co.,  43  L.  R.  A.  [Md.],  219;  Hall  v.  First  National  Bam , 
44  L.  R.  A.  [Mass.],  319;  Davie  i\  The  Lumberman's  Hi  - 
ing  Co.,  93  Mich.,  491;  Oelston  v.  Hiymund,  27  Md.,  3?  , 
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343;  Fairplay  School  Totcnship  v.  O'Neill  127  Ind.,  95; 
Thomson  v.  Oortner,  73  Md.,  474;  Cummer  v.  ButtSy  40 
Mich.,  322;  Barnard  v.  Gushing ^  4  Met.  [Mass.],  230;  'Nel- 
son v.  Von  Bonnhorsty  29  Pa.,  352 ;  3  Am.  &  EDg.  Ency. 
Law  [Ist  ed.],  842  and  notes. 

Bills  and  Notes. — Dorsey  v.  Wolffs  142  111.,  589 ;  Cam- 
loright  v.  Gray^  127  N.  Y.,  92;  1  Daniels,  Negotiable  In- 
struments [4th  ed.],  sections  41,  46;  Burgess  v.  Fairbanks, 
83  Cal.,  215;  Munez  v.  Dautel,  19  Wall.  [U.  S.],  560;  Guy- 
man  V.  Burlingame,  36  111.,  201;  Specht  v.  Bicndorfy  56 
Neb.,  553 ;  Eldred  v.  Malloy,  2  Colo.,  320 ;  Haskell  v.  Lam- 
bert^ 16  Gray  [Mass.],  592;  Grant  v.  Woody  12  Gray 
[Mass.],  220;  Husband  v.  Epling,  81  111.,  172;  Corbett  v. 
Georgia^  24  Ga,,  287;  Brooks  v.  Hargraves,  21  Mich.,  254; 
Ameri'Ca/n  Excha/iige  Bank  v.  Blanchard^  7  Allen  [Mass.], 
333;  Tompkins  v.  Ashby^  6  B.  &  O.  [Eng.],  541;  Melanotte 
V.  Teasdale,  13  M.  &  W.  [Eng.],  216;  Ellis  v.  Ellis,  Gow. 
[Eng.],  216;  Roberts  v.  Peake,  1  Burr  [Eng.],  323;  Shel- 
ton  V.  Bruce y  9  Yerg.  [Tenn.],  24;  Salinas  v.  W right ,  11 
Tex.,  572;  Goolidge  v.  Ruggles,  15  Mass.,  387. 

Mortgages. — The  same  rule  should  apply  to  mortgages, 
especially  where,  as  in  this  case,  no  note,  bond,  or  other 
contemporaneous  writing  accompanies  the  mortgage.  The 
definitions  of  a  mortgage  in  the  following  citations  in- 
dicate that  the  time  for  payment  thereof  must  be  fixed  and 
certain.  Fisher,  Mortgages,  2;  Montgomery  v.  Bruere,  4 
N.  J.  Law,  295;  1  Jones,  Mortgages  [5th  ed.],  section  75. 

L.  M.  Pemberton,  contra. 

DUFFIE,  0. 

March  3,  1881,  the  congress  of  the  United  States  pro- 
vided for  the  sale  of  the  Indian  reservation  in  Gage  county. 
The  land  was  appraised  at  f5  per  acre.  At  the  sale  the 
appellee  bid  in  a  quarter  section  of  this  land  at  f  13.50  per 
acre,  being  f8.50  more  than  the  appraised  value  thereof. 
He  paid  one- fourth  of  the  purchase  price  of  said  land,  re- 
ceiving a  certificate  from  the  receiver  of  the  United  States 
25 
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land  oflSce  showing  his  purchase,  and  the  payment  of 
twenty-five  per  cent,  of  the  purchase  price.  He  took  pos- 
session of  the  land,  living  on  and  improving  the  same  until 
February  13,  1891,  when  he  sold  the  south  half  of  said 
quarter  section  to  the  appellants.  At  this  time  he  had 
only  paid  twenty-five  per  cent,  of  the  amount  for  which 
the  land  was  sold,  and  the  appellants  took  a  deed  to  the 
eighty  acres  sold  to  them  subject  to  the  payment  of  the 
amount  then  due  the  United  States  for  principal  and  in- 
terest, which  was  fixed  upon  by  the  parties  as  the  sum  of 
$1,108.64.  This  sum  the  appellants  assumed  and  agreed 
to  pay  to  the  United  States  as  a  part  of  the  purchase  price 
of  said  land.  It  will  be  noticed  that  the  appellee  pur- 
chased the  laud  from  the  United  States  in  1883  and  that 
he  sold  the  eighty  acres  to  the  appellants  in  1891.  Be- 
tween the  date  of  his  purchase  and  sale  of  the  land  an 
effort  had  been  made  by  the  several  purchasers  of  the  Otoe 
reservation  to  procure  from  the  United  States  a  rebate  on 
the  amount  at  which  they  had  bid  in  the  land,  reducing 
said  amount  to  the  appraised  value  thereof.  In  othej 
words,  the  claim  was  made  that  the  United  States  was 
entitled  to  demand  and  receive  from  the  purchasers  the 
appraised  value  of  the  land  and  not  the  amount  at  which 
it  was  sold  at  the  sale.  This  claim  was  being  pressed  at 
the  time  the  appellee  sold  the  land  to  the  appellants  and 
as  one  of  the  conditions  of  the  sale  it  was  agreed  between 
the  parties  that  if  the  United  States  should  grant  the  re- 
bate demanded  by  the  purchasers,  or  any  part  thereof,  the 
appellee  should  be  entitled  to  one-half  the  amount  of  said 
rebate  and  the  appellants  should  be  entitled  to  the  other 
half,  a  mortgage  to  this  effect  being  made  upon  the  land 
in  favor  of  appellee.  Some  time  before  the  final  purchase 
price  was  paid  to  the  government,  the  congress  of  tl  i 
United  States  enacted  a  statute  allowing  the  rebate  to  t!  ^ 
purchasers  of  these  lands,  which  amounted  in  the  case     f 

the  land  under  consideration  to  ? ,  and  an  acti<  i 

was  brought  by  the  appellee  to  foreclose  the  mortgage  ai  I 
recover  from  the  appellants  one-half  of  this  amount.   Ti  s 
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district  court  awarded  judgment  for  the  amount  claimed 
and  from  this  judgment  the  appellants  have  taken  an  ap- 
peal to  this  court. 

From  the  above  statement  it  \idll  be  observed  that  the 
appellee  was  the  owner  of  certain  lands  for  which  he  had 
bid  a  certain  amount.  At  the  time  of  the  sale  to  the  ap- 
pellants a  claim  was  being  made  and  pressed  against  the 
general  government  foiv  a  rebate  of  the  purchase  price 
from  the  amount  bid  on  said  land  to  the  amount  at  which 
the  land  was  appraised.  In  the  contract  of  sale  it  was 
agreed  that  if  said  rebate  or  any  part  thereof  was  allowed 
by  the  government  of  the  United  States  that  each  party  to 
the  contract  should  be  entitled  to  one-half  of  said  rebate. 
We  discover  nothing  unreasonable  or  unfair  in  such  con- 
tract. The  claim  made  by  the  appellants  that  the  con- 
tract is  void  for  the  reason  that  no  time  of  payment  is 
fixed  cannot  be  supported.  The  time  of  payment  contem- 
plated by  the  parties  was  at  or  before  the  final  payment 
for  the  land  should  be  made  to  the  United  States  govern- 
ment. 

The  condition  of  the  contract  is  that  "William  T.  Day 
and  Sarah  Day  agree  to  pay  to  said  James  I.  Gumaer  one- 
half  of  the  amount  so  remitted  whether  the  amount  is 
more  or  less  than  the  above  described  sum;  but  in  case 
the  said  government  refuses  to  remit  any  portion  of  said 
purchase  price  and  said  William  T.  Day  and  Sarah  Day, 
their  heirs  and  assigns,  are  compelled  to  pay  the  whole 
of  the  original  purchase  price  and  interest  still  remaining 
unpaid,  then  and  in  that  case  this  mortgage  shall  be  void 
and  of  no  effect  and  nothing  whatever  shall  be  due 
thereon.'^ 

The  undoubted  intent  of  the  parties  was  to  allow  to  the 
appellee  one-half  the  amount  that  should  be  remitted  by 
the  government  from  the  purchase  price  bid  for  said  land. 
It  is  true  that  the  time  of  payment  was  indefinite.  It  was 
when  the  government  should  remit  any  amount  from  the 
purchase  price.  Had  the  intention  of  the  parties  been  to 
fix  a  different  date  the  language  would  have  been  different. 
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In  such  case  the  agreement  would  have  been  to  pay  to  th€ 
appellee  one-half  the  amount  which  the  government  should 
ultimately  refund  to  the  holder  of  the  title  to  the  land. 
By  using  the  word  "remit"  the  parties  evidently  intended 
to  fix  the  time  of  payment  at  or  before  the  time  of  final 
payment  of  the  purchase  price.  In  other  words,  the  eon- 
tract  to  divide  the  amount  remitted  by  the  government 
was  confined  to  a  date  at  or  prior  to  the  date  on  which 
the  last  payment  to  the  government  should  be  demanded, 
which  was  a  date  which  must  at  some  time  accrue  in  the 
future.  We  think  that  the  contract  was  not  void  froDi 
uncertainty  and  that  the  decree  of  the  district  court  should 
be  affirmed. 

Albert  and  Ames^  CO.,  concur. 

Affirmed, 


Wencel  a.  Kitzberger  v.  The  Chicago,  Rock  Islakd  & 

Pacific  Railway  Company. 

Fn^D  Mabch  a,  1903.    No.  12,688. 
Commlssloner'B  opinion.    Department  No.  1. 

1.  Negligence:     Instructions  as  to  Degree:     Evidence  Supports  B^nro- 

iNos:  Appeal  and  Error.  While  no  degrees  of  negligence  are 
recognized  in  this  state  and  the  use  in  inatructing  a  jury  of  the 
word  "slight"  to  characterize  either  negligence  or  contributonr 
negligence  is  not  approved,  where  the  finding  of  the  Jury  is  amply 
supported  by  evidence,  a  judgment  will  not  be  reversed  on  accouiit 
of  such  use  of  the  word. 

2.  Railroads:     Operation:     Damages:     Knowledge  of  Daxoer    bt   ly- 

JURED.  A  trackman  on  a  railroad,  whose  opportunities  to  obsenre 
any  of  the  dangers  incident  to  his  employment  are  as  good  as  are 
those  of  his  foreman,  is  not  at  liberty  to  rely  upon  the  foreman 
entirely  for  his  safety.  He  should  call  attention  to  dangers  ob- 
served by  him. 

Error   from    the   district   court    for    Douglas    county. 
Tried  below  before  Keysok,  J.    Affirmed. 
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E.  T.  Famsworth  and  J.  L.  Kaley,  for  plaintiff  in  error. 

The  court  erred  in  refusing  to  give  the  instruction 
copied  in  full  in  the  opinion  herein,  relating  to  the  negli- 
gence of  the  company  through  its  foreman.  Chicago,  St. 
P.y  M.  &  O.  R.  Co.  V.  Lundstrom,  16  Neb.,  254;  Burlington 
d  M.  R.  R.  Co.  V.  Cracketty  19  Neb.,  at  page  145;  Sioux 
City  &  P.  R.  Co.  V.  Smith,  22  Neb.,  775;  Crystal  Ice  Co.  v. 
Sherlock,  37  Neb.,  at  page  21 ;  Union  P.  R.  Co.  v.  Erickson, 
41  Neb.,  1 ;  Omaha  &  R.  V.  R.  Co.  v.  Krayenbuhl^  48  Neb., 
553. 

M.  A.  Low,  W.  F.  Eva^s  and  Woolworth  &  McHugh, 
contra. 

The  work  of  a  section  man,  in  its  nature  and  character, 
is  such  that  he  necessarily  assumes  risks  from  passing 
trains  properly  operated.  So,  as  a  matter  of  law,  any  risk 
in  connection  with  the  passage  of  this  train,  was  one  of  the 
ordinary  risks  of  the  employment  into  which  the  plaintiff 
entered  and  the  company  is  not  liable.  International  & 
O.  N.  R.  Co.  V.  Arias,  30  S.  W.  Rep.  [Tex.],  446;  Ixirson 
V.  St.  Paul,  M.  &  M.  R.  Co.,  45  N.  W.  Rep.  [Minn.], 
722;  Olson  v.  St.  Paul,  M.  &  M.  R.  Co.,  35  N.  W.  Rep. 
[Minn.],  866;  Railway  Co.  v.  Leach,  41  Ohio  St,  388; 
McGrath  v.  New  York  &  N.  E.  R.  Co.,  18  Am.  &  Eng.  R. 
Gases,  5;  Pennsylvania  R.  Co.  v.  Wachter,  60  Md.,  395; 
International  &  O.  R.  Co.  v.  Hester,  21  Am.  &  Eng.  R. 
Cafies,  537;  Hughes  v.  Winona  &  St.  P.  R.  Co.,  27  Minn.,  at 
imge  140 ;  3  Elliott,  Railroads,  page  2048,  section  1298. 

Hastings^  0. 

Plaintiff  in  this  case  commenced  his  action  in  the  dis- 
trict court  for  Douglas  county  against  the  defendant  com- 
pany, asking  judgment  in  the  sum  of  f  1,995  ft>r  an  injury 
received  by  falling  in  a  jump  from  a  hand-car  while  work- 
ing as  a  trackman  or  section  laborer  on  defendant's  road. 
He  alleges  that  on  January  23,  1900,  the  defendant's  fore- 
man ordered  him  and  four  other  section  men  to  take  a 
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hand-car  at  Albright  and  start  southwestward  to  a  place 
of  work  about  three  miles  from  Albright;  while  proceed- 
ing under  the  direction  of  the  foreman  and  after  thej  had 
gone  about  two  miles  the  noise  of  an  approaching  freight 
train,  which  was  coming  on  its  regular  schedule  time,  was 
heard  behind  through  a  deep  cut  and  around  a  curve  along 
which  the  hand-car  was  proceeding;  that  plaintiff  and  the 
other  men  were  at  once  ordered  to  remove  the  hand-ear 
from  the  track;  that  the  freight  train  was  coming  about 
thirty  miles  an  hour  and  close  behind;  that  the  brakes 
were  applied  to  the  hand-car,  but  the  tracks  were  frosty 
and  slippery  and  the  brakes  would  not  control  it,  and  the 
wheels  slipped  for  a  long  distance  on  the  tracks;  that 
there  was  no  sand  upon  the  hand-car  for  the  purpose  of 
placing  upon  the  track  and  the  hand-car  was  in  imminent 
danger  of  being  run  down  by  the  freight  train;  that  plain- 
tiff was  on  the  rear  end  of  the  hand-car  and  after  using  all 
efforts  to  stop  it,  fearing  that  it  would  be  overtaken,  and 
knowing  that  his  life  was  in  danger,  without  fault  or  negli- 
j!;ence,  he  stepped  back  upon  the  ground,  and  in  so  doing 
fell  and  broke  his  left  wrist;  that  immediately  after  the 
plaintiff  stepped  off,  the  freight  train  came  up  and  the 
other  men  had  barely  time  to  remove  the  hand-car  from 
the  track.  He  says  that  the  hand-car  was  defective,  un- 
safe for  use  and  liad  no  proper  brake;  that  it  was  negli- 
gence on  the  part  of  the  foreman  to  start  the  hand-car 
ahead  of  the  freight  train  knowing  that  by  its  schedule 
time  the  latter  would  immediately  overtake  the  hand-car; 
that  the  company  was  negligent  in  using  the  car  without  a 
proper  brake  and  without  sand  or  appliances  for  stopping 
it,  and  negligent  in  not,  through  its  foreman,  stopping  the 
hand-car  much  sooner  and  while  the  freight  train  waa  i  ; 
a  safe  distance. 

The  defendant  admitted  the  receiving  of  an  injury  b  ' 
plaintiff,  but  denied  that  it  was  the  result  of  any  carelesi  - 
ness  or  negligence  of  its  foreman,  but  alleged  that  tl  t 
injury  was  caused  by  plaintiff's  own  carelessness  an  1 
negligence ;  that  the  character  and  condition  of  the  hani  • 
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car,  and  of  the  tracks  and  the  schedule  time  of  the  freight 
train5  were  all  known  to  the  plaintiff  and  he  assumed  all 
the  dangers  and  risks  incident  thereto  and  negligently  and 
carelessly  alighted  from  the  car  while  the  same  was  in 
motion  and  thereby  received  the  injury.  This  answer  was 
denied.  The  jury  returned  a  verdict  for  the  defendant. 
Motion  for  a  new  trial  was  filed  and  from  the  judgment 
rendered  on  the  verdict  the  plaintiff  brings  error.  The 
errors  complained  of  relate  wholly  to  instructions  given 
and  refused  by  the  trial  court. 

The  complaint  as  to  the  instructions  given  is  of  No.  1, 
which  contained  this  statement :  "Contributory  negligence 
is  any  degree  of  carelessness,  however  slight,  on  the  part 
of  a  person  injured  which  co-operates  in  producing  the 
injury  complained  of" ;  and  of  No.  3,  that  if  the  jury  found 
that  defendant's  negligende  was  the  direct  cause  of  plain- 
tiff's injury  they  should  return  a  verdict  for  the  plaintiff 
"unless  you  further  find  from  a  preponderance  of  the  evi- 
dence that  plaintiff  was  guilty  of  a  want  of  care  of  some 
degree,  however  slight,  which  contributed  to  the  happen- 
ing of  the  accident  in  question."  Tl::^  "however  slight"  in 
these  two  instructions  is  claimed  to  be  error  calling 
for  a  reversal  of  the  case.  It  would  hardly  seem  so. 
The  jury  were  fully  and  carefully  instructed  in  several 
places  that  whoever  charges  carelessness  and  contributory 
negligence  must  establish  it  by  a  preponderance  of  the 
evidence.  They  were  also  told  what  would  constitute 
negligence  in  the  act  of  jumping  off.  While  a  large  num- 
ber of  cases  are  cited  from  this  court  discountenancing 
the  use  of  the  term  "slight"  in  negligence  cases,  it  is  not 
claimed,  and  could  not  be,  that  the  instructions,  taken  as 
a  whole,  did  not  fully  and  distinctly  apprise  the  jury  that 
contributory  negligence,  which  would  serve  to  defeat  the 
plaintiff's  claim,  must  be  such  as  would  aid  in  causing  the 
injury  complained  of.  The  evidence  seems  to  us  hardly 
sufficient  to  establish  negligence  on  the  part  of  the  defend- 
ant, and  it  seems  ample  to  sustain  a  finding  that  the  act  of 
plaintiff  in  stepping  off  the  car  was  not  in  the  exercise  of 
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due  caution  on  his  part.  The  plaintiff  himself  swears  that 
he  was  not  unaccustomed  to  stepping  back  from  the  car 
while  it  was  in  motion.  Another  workman  stepped  off  at 
the  same  time  and  was  not  injured,  and,  as  plaintiff  sajs, 
laughed  at  the  latter  for  his  fall.  Plaintiff  fell  between 
the  rails  striking  one  wrist  across  the  rail  at  that  side,  and 
so  fracturing  it;  he  then  arose,  followed  on,  still  between 
the  rails,  to  tlie  hand-car,  which  had  stopped  in  two  rails' 
length,  and  helped  to  lift  off  the  hand-car,  which  was 
safely  out  of  the  way  when  the  train  passed-  While  we 
do  not  wish  to  modify  anything  which  is  said  in  Vill42g€ 
of  Culbertmn  v.  HolUday^  50  Neb.,  229,  or  in  Missouri  P. 
R.  Co.  V.  Fod\  56  Neb.,  at  page,  749,  or  in  City  of  Ff^iend  v. 
Burlcighy  53  Neb.,  at  page  680,  or  in  Omaha  Street  R,  Co.  c. 
Craig,  39  Neb.,  601,  as  to  degrees  of  negligence,  and  the 
use  of  the  term  "slight"  in  defining  or  describing  negli- 
gence or  contributory  negligence,  we  do  not  think  the 
verdict  of  this  jury  should  be  disturbed  because  of  these 
two  instructions. 

The  other  error  complained  of  is  the  refusal  of  the  fol- 
lowing instruction: 

"You  are  instructed  that  if  you  find  from  the  evidence 
that  the  section  foreman,  Logan,  had  power  and  authority 
to  hire  and  discharge  the  section  hands,  including  the 
plaintiff,  and  that  said  Logan  had  charge,  control  and  di- 
rection over  said  section  hands  at  the  time  of  the  injury 
complained  of,  that  by  the  terms  of  their  hiring  or  agree- 
ment said  section  men  were  bound  to  obey  the  orders  of 
said  Logan,  and  that  at  the  time  and  under  the  circoin 
stances  it  was  attended  with  unusual  and  peculiar  hazard 
to  proceed  to  ride  to  the  place  of  work  on  said  hand-car 
ahead  of  said  freight  train  without  stopping  said  car  in 
time  for  said  train  to  pass  it  on  account  of  the  approach- 
ing train,  that  Logan  knew  and  had  time,  the  power  and 
authority  and  ability,  to  notify  said  men  and  warn  them  of 
the  near  approach  of  said  train,  that  said  section  men  re- 
lied upon  said  Logan  to  give  said  notice  and  warning,  and 
that  he  failed  to  stop  said  car  in  time  for  the  men  thereon 
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« 

to  alight  with  safety,  and  that  in  consequence  thereof  the 
plaintiff  met  with  the  injury  complained  of,  then  in  that 
case  you  are  instructed  that  this  was  negligence  for  which 
the  defendant  company  was  responsible." 

It  was  not  error  to  refuse  to  give  this  instruction.  It 
inyolves  a  number  of  elements  which  do  not  appear  in  the 
present  case.  There  is  nothing  to  show  that  the  section 
men  were  relying  upon  their  foreman.  The  train  is  alleged 
to  have  been  on  schedule  time.  Plaintiff  says  that  as'  they 
were  leaving  Albright  on  the  hand-car  they  saw  the  train 
coming  in.  He  also  says  its  whistle  was  heard.  There 
seems  nothing  to  warrant  an  instruction  authorizing  a 
verdict  on  the  basis  that  the  situation  of  the  section  men 
was  one  of  unusual  peril.  The  passage  of  trains  on  their 
regular  time  is  a  constant  incident  of  a  trackman's  em- 
ployment. 

This  refused  instruction  is  taken  substantially  from 
the  case  of  Chicago^  St.  P.y  M.  &  0.  B.  Co.  v.  Lundstrom, 
16  Neb.,  254.  In  that  case  men  employed  on  a  construc- 
tion train  were  sent  by  their  conductor  to  widen  a  passage 
through  snow  in  a  deep  cut  where  they  could  not  climb 
out  While  there  they  were  struck  by  a  passing  train  of 
whose  coming  the  conductor  entirely  .failed  to  warn  them. 
Such  failure  was  held  negligence  on  the  part  of  the  con- 
struction train  conductor  and  he  was  held  to  be  a  vice- 
principal  for  whose  acts  and  negligence  the  company  was 
liable.  The  men  were  under  his  orders.  They  were  sent 
by  him  where  they  could  not  look  out  for  their  own  safety 
and  he  neglected  the  commonest  precaution  to  warn  them. 
It  was  the  man's  duty  to  obey  the  conductor's  orders  un- 
less "their  execution  would  carry  him  into  palpable 
danger,"  says  the  opinion.  In  the  present  case,  whatever 
danger  there  was  could  be  seen  as  plainly  by  plaintiff  as 
by  the  foreman.  He  made  no  objection  to  starting  with 
the  hand-car,  nor  to  remaining  on  the  track  with  it  till  the 
brakes  were  applied.  If  there  was  danger,  it  was,  as 
plaintiff's  testimony  shows,  audible  and  visible,  if  not 
^•palpable."  It  was  not  error  to  refuse  this  instruction 
under  the  evidence  in  this  caae. 
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Appeal  from  the  district  court  for  Valley  county.  Tried 
below  before  Thompson,  J.    Reversed  with  directions. 

R.  L.  Staple  and  Jno,  M.  Ragan,  for  appellant. 

Hall  &  Johnsouy  M.  B,  Reese  and  H.  A.  Reese,  contra. 

Pound,  C. 

Haskell,  one  of  the  appellees,  hereinafter  styled  the 
mortgagor,  executed  and  delivered  to  the  appellant,  here- 
inafter styled  the  mortgagee,  two  mortgages  upon  the 
land  in  controversy,  one  to  secure  a  principal  note  and 
ten  coupon  notes  for  installments  of  interest,  and  one  to 
secure  ten  notes  for  installments  of  the  remainder  of  the 
interest  rate  agreed  on  which  were  to  cover  the  commis- 
sions of  the  mortgagee.    After  maturity  of  the  principal 
note  five  of  the  interest  coupons  and  five  of  the  commission 
notes  remaining  unpaid,  the  mortgagee,  which  owned  and 
held  all  the  notes,  brought  a  suit  to  foreclose  the  mort- 
gages as  to  the  interest  coupons  and  commission  notes 
only.     It  alleged  in  its  petition  that  it  owned  the  prin- 
cipal note,  that  the  principal  note  was  past  due,  and 
that  it  did  not  desire  to  foreclose  said  mortgages  as  to 
said  note,  but  only  as  to  said  coupons.     It  prayed  that 
the  mortgage  securing  the  commission  notes  be  foreclosed 
and  that  the  first  mortgage  securing  the  principal  note 
and  interest  coupons  be  foreclosed  as  to  the  interest  cou- 
pons only,  subject  to   the  principal   note  and  interest 
thereon  from  its  maturity.    Personal  service  having  been 
had  and  the  court  having  acquired  jurisdiction,  a  decree 
was  rendered  as  prayed  for,  finding  the  amount  due  on 
the  commission  notes  and  interest  coupons,  finding  such 
amount  a  lien  on  the  property  subject  to  the  amount  due 
on  the  principal  note,  which  was  decreed  to  be  a  first  lien, 
and  ordering  the  property  sold  for  satisfaction  of  the 
amount  due  on  said  coupons,  subject  to  the  first  lien  of 
said  principal  note  and  the  mortgage  so  far  as  it  se- 
cured the  same.    A  stay  waa  taken^  and  afterwards,  be- 
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each  of  which  by  itself  would  authorize  independent  relief, 
to  be  prosecuted  in  one  suit,  even  if  such  course  might  be 
taken.  Richardson  v.  Opelt^  supra;  Beck  v.  Devereaux,  9 
Neb.,  109.  The  strict  rules  of  the  common  law  as  to  what 
is  a  separate  cause  of  action  can  not  be  applied  in  all  re- 
spects to  suits  in  equity.  It  is  possible  that  all  matters 
which  might  be  set  up  in  a  bill  under  the  old  practice 
without  making  it  multifarious  may  be  set  up  in  a  petition 
under  the  Code  without  rendering  it  open  to  a  motion  to 
separately  state  and  number.  In  that  sense  there  would 
be  but  one  cause  of  action.  Yet  these  matters  might  be 
such  that  a  number  of  independent  suits  could  be  main- 
tained if  the  plaintiff  preferred.  Where  a  mortgage 
secures  several  notes  falling  due  at  different  times,  it  has 
been  held  that  there  are  in  effect  as  many  mortgages  as 
there  are  notes,  and  that  there  may  be  as  many  fore- 
closures. Grouse  V.  Holman,  19  Ind.,  30;  see  Nares  v. 
Bell,  66  Neb.,  606,  92  N.  W.  Rep.,  571.  We  need  not 
decide  these  questions,  however,  as  the  appellees  are  in 
no  position  to  raise  them. 

The  first  foreclosure  was  certainly  an  extraordinary 
proceeding.  But  error  or  irregularity  in  foreclosing  a 
mortgage  as  to  interest  coupons  only,  subject  to  the  prin- 
cipsl  note,  the  record  showing  that  the  principal  note  was 
held  by  the  plaintiff  and  was  due,  can  be  availed  of  only  in 
direct  proceedings  for  that  purpose.  Pretzfcld  v.  Laic- 
rence,  34  Misc.  [N.  Y.],  329,  69  N.  Y.  Supp.,  807. 
Moreover  a  party  to  a  decree  of  foreclosure  who  redeems 
therefrom  will  not  be  permitted  to  claim  under  one  por- 
tion of  the  decree  and  repudiate  the  remainder.  Dupee  v. 
Salt  Lake  Valley  Loan  d  Trust  Co.,  supra.  The  decree  ex- 
pressly provided  that  the  amount  found  due  did  not 
satisfy  the  lien  of  the  mortgage,  but  that  there  was  an- 
other-claim,  upon  the  principal  note,  for  which  it  stood 
as  security,  and  that  such  claim  was  a  first  and  prior  lien. 
It  expressly  directed  that  the  sale  should  be  subject  to  the 
lien  of  the  mortgage  as  security  for  said  principal  note. 
If  the  mortgagee  desired  to  claim  that  the  foreclosure  cut 
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ht  mortgage  lien  for  the  principal  debt,  and  tbat  the  sale  Bhall 
le  made  subject  thereto  as  a  first  lien,  the  parties  to  the  i~ecord 
ire  estopped  to  plead  the  decree  as  a  bar  to  a  second  foreclosure 
«  obtata  the  payment  of  said  principal  sum. 
rtgag«s:  Fobeclosdbk:  Decbce  ih  Rem:  Estoppel  of  Pabtt  in 
JuBBEQUENT  ACTION.    After  a  Judgment  or  decree  in  rem  a  party 

0  the  record,  who  Is  duly  served  with  process  and  appears  per- 
lonally  therein,  is  estopped  from  asserting  any  claim  or  defense 
»ntrary  to  the  terms  of  the  decree. 

PEAL  from  the  dietrict  court  for  Valley  county.  Trial 
V  before  Thompson,  J.     Reversed  with  directions. 

L.  Staple  and  John  M.  Ragan,  for  appellant. 

orge  W.  Hall  and  Yictor  0.  Johnson,  contra. 

.HNES,  O. 

1  March  1, 1893,  OUrep  Doraon  borrowed  |1,000  of  the 
aaka  Loan  &Trust  Corapany,  and  evidenced  the  debt 
is  bond,  or  coupon  interest-bearing  note,  for  $1,000, 
ble  to  the  trust  company  or  order,  Rtarch  1, 1898,  with 
est  at  10  per  cent,  after  maturity.  The  principal  note 
to  draw  interest  at  the  rate  of  8  per  cent  per  annum 

date  until  maturity,  of  which  5^  per  cent,  was  evi- 
?d  by  ten  coupon  interest  notes  for  |27,50  each,  which 
attached  to  the  principal  note  or  bond ;  the  other  2^ 
;ent  was  evidenced  by  ten  separate  notes  of  $12.50 
also  payable  to  the  trust  company.  The  payment  of 
jrincipal  note  and  coupons  was  secured  by  a-  first 
gage  given  by  Domon  and  wife  to  the  trust  company 
le  south  half  of  the  northeast  quarter  and  the  east 
of  the  southeast  quarter  of  section  34,  in  township  17 
1  of  range  13  west  of  the  6th  P.  M.,  situated  io  Valley 
ty,  Nebrasfea,  and  the  other  interest  notes  were 
■ed  by  a  second  mortgage  on  the  same  premises.  De- 
was  made  in  the  payment  of  the  interest  notes,  and 
t  to  foreclose  both  mortgages  was  commenced  in  the 
ict  court  of  said  county.  When  the  action  was  corn- 
ed the  principal  note  for  fl,000  and  the  last  one  of 
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the  coupon  interest  notes  attached  thereto  were  not  yet 
due.  Personal  service  of  summons  was  had  on  all  of  tk 
defendants,  who  appeared,  and  the  cause  was  continnei 
by  agreement. 

The  original  petition  contained  the  following  allegr 
tion: 

"4th.  The  plaintiflf's  principal  bond  of  f  1,000  will  m 
mature  until  the  1st  day  of  March,  1898,  and  plaintifiF  does 
not  desire  to  foreclose  the  same  at  the  present  time,  Init 
desires  that  whatever  decrees  shall  be  rendered  in  this 
case  shall  be  rendered  subject  to  its  lien  of  1^1,000  doe 
March  1,  1898,  together  with  interest  thereon  at  the  rate 
of  5^  per  cent,  per  annum  from  the  1st  day  of  September. 
1897,  p:i  vable  semi-annually." 

Afterwards  the  parties  all  signed  a  stipulation  by  wWck 
it  was  agreed  that  the  plaintiff  should  file  an  amended 
petition  and  the  defendants  should  have  a  certain  tiiae 
thereafter  to  answer  the  same.  After  the  principal  sum  of 
f  1,000,  and  the  last  interest  coupon  note  became  due,  tte 
amended  petition  was  filed,  which  contained  the  sajae 
allegations  set  forth  in  the  original  petition,  except  the 
following : 

"6th.  That  pRiintiff's  principal  note  of  |1,000  aforesaid 
matured  ilarch  1,  1898,  and  there  is  now  due  thereon, 
from  the  defendant  Oliver  Domon,  to  the  plaintiff  the 
sum  of  f  1,000  with  intercut  thereon  at  the  rate  of  ten  per 
cent,  per  annum  from  the  1st  day  of  March,  1898,  but 
plaintiff  does  not  desire  to  foreclose  the  same  at  the 
present  time,  but  desires  that  whatever  decrees  shall  be 
rendered  in  this  case  shall  be  rendered  subject  to  its  lica 
thereunder,  with  interest  as  aforesaid." 

By  the  amended  petition  plaintiff,  among  other  thin|^ 
prayed : 

"2d.  That  it  be  decreed  that  plaintiff's  lien  under  its 
said  mortgage  is  prior  and  superior  to  the  lien  or  intere^ 
of  either  of  the  defendants,  in  or  to  said  premises,  and 
subject  only  to  plaintiff's  lien  of  $1,000  with  interest  tnm 
March  1,  1898,  at  10  per  cent,  per  annum." 
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decree  of  forwlosiire  was  renilerod  by  the  court  in 
cause  on  the  11th  day  of  December,  1899,  in  which 
e  was  the  following  finding : 

Jth,  That  the  plaintiff  has  a  first  mortgage  lien  upon 
of  the  above  described  real  estate  to  secure  the  pay- 
t  of  the  sum  of  |1,000  together  with  interest  thereon  at 
rate  of  5^  per  cent,  per  annum  payable  semi-annually 
I  the  Ist  day  of  September,  1897,  which  said  mortgage 
matured  on  the  1st  day  of  March,  1898,  and  that  the 
ings  and  decree  herein  rendered  are  subject  to  said 
tgage  lien  and  interest." 

1  the  findings,  among  which  was  the  foregoing,  the 
rt  further  found  that  there  was  due  the  plaintiff  the 
of  f432,03,  and  ordered  the  property  sold  to  satisfy 
sum  with  codts  of  suit,  and  further  ordered  as  follows : 
ch  sale  shall  he  made  subject  to  tbe  mortgage  lien  of  the 
plaintiff  for  the  sum  of  |1,090  due  on  the  1st  day  of 
ch,  1898,  together  with  interest  thereon  at  the  rate  of 
>er  cent,  per  annum  payable  semi-annually  from  the  Ist 
of  September,  1897,  until  maturity,  and  10  pw-  cent. 
1  maturity  until  paid." 

he  defendants  filed  a  request  for  a  stay  of  order  of  sale 
s:>cured  the  same,  and  at  the  expiration  of  the  stay 
'  paid  the  amount  of  the  decree  and  costs  into  court, 
reafter  they  failed  to  pay  the  principal  sum  Of  $1,000 
ired  by  the  first  mortgage,  and  on  tlie  8th  day  of  May, 
),  the  loan  company  commenced  this  action  to  fore- 
e  the  said  mortgage  as  to  the  said  principal  sum  due 
■eon.  The  defendants  answered  the  petition  setting  up 
former  decree  of  foreclosure  as  a  l)ar  to  the  mainte- 
ce  of  this  suit.  On  the  trial  the  court  found  for  the  de- 
lants  and  rendered  a  judgment  in  their  favor  dismiss- 
plaintiff's  action,  from  which  jiidgment  the  cause 
PS  to  this  court  by  appeal. 

he  appellant  contends  that  the  court  erred  in  holding 
■  the  former  foreclosure  of  its  mortgage  for  a  part  of 
amount  then  due  thereon  was  a  bar  to  the  pr<>sent  suit, 
ile  appellees  claim  that  at  the  time  the  decree  was 
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rendered  in  the  former  suit  the  cause  of  action  on  the 
mortgage  in  question  had  fully  accrued;  that  the  whole 
amount  of  the  debt  secured  thereby  was  due  and  payable 
to  the.  appeUant ;  that  the  cause  of  action  was  one  and 
indivisible,  and  could  not  be  split  so  as  to  maintain  two 
foreclosure  suits  thereon;  that  the  former  decree  of  fore- 
closure exhausted  the  lien  of  the  mortgage,  and  is  a  bar  to 
the  maintenance  of  this  suit.  Ordinarily  the  contention  of 
the  appellees  would  prevail.  In  Johnson  v,  Payne,  11 
Neb.,  269,  it  was  held  that  "Whatever  amount  is  due  under 
the  mortgage  at  the  time  of  foreclosure,  including  taxes 
so  paid,  constitutes  but  a  single  and  indivisible  demand, 
and  can  not  be  separated  and  collected  by  several  ac- 
tions." The  same  rule  was  announced  in  Haines  v.  Flinn, 
26  Neb.,  380.  In  fact  the  general  rule  isj  that  where  by 
the  terms  of  a  mortgage  the  whole  amount  of  principal 
and  interc^st  is  due,  a  foreclosure  for  a  part  thereof  ex- 
hausts the  li(*n  of  the  mortgage.  Hanson  v.  Dunton,  28 
N.  W.  Kep.  f^Iinn.],  221;  Escher  v.  Simmons ^  6  N.  W. 
Rep.  [la.],  274;  Walton  v,  Hollywood,  11  N.  W.  Rep 
[Mich.],  209;  Poweshiek  County  v.  Dennison,  36  la.,  244; 
Minor  v.  Hilly  58  Ind.,  176.  But  this  case  prcwseuts  a  some- 
what different  question.  It  will  be  observed  that  the  ap- 
pellant in  both  his  original  and  amended  petition  in  the 
former  foreclosure  suit  asked  to  be  allowed  to  except  the 
principal  sum  due  on  the  mortgage  from  the  decree,  and 
prayed  for  a  foreclosure  for  the  interest  then  due  amount- 
ing to  the  sum  of  $432.03,  and  that  such  decree  be  subject 
to  the  lien  of  the  principal  sum  of  f  1,000,  for  which  this 
foreclosure  suit  is  brought.  The  appellees  personally  ap- 
peared in  that  suit  and  made  no  objections  to  the  allega- 
tions of  the  petition  or  its  prayer.  The  court  thereupon 
rendered  a  decree  which,  in  effect,  preserves  the  mortgage 
lien  as  to  the  $1,000,  the  principal  sum,  although  it  was 
due  at  that  time.  No  objections  were  made  to  the  decree, 
no  appeal  was  taken  therefrom,  and  no  proceedings  were 
instituted  to  reverse  or  modify  it  in  any  respect.  The  ap- 
pellees filed  their  request  for  a  stay,  thus  acknowledging 
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alidity  of  the  decree  and  agreeing  to  its  temie.  It 
rs  tliat  both  parties  are  bound  thereby,  and  the  ap- 
es are  estopped  by  the  recitals  of  that  decree  from 
ling  it  in  bar  to  the  prosecution  of  this  suit 
ter  a  judgment  or  decree  in  rem  a  paFty  to  the  record 
opped  from  asserting  any  claim  contrary  to  the  facts 
mined  thereby,  or  the  orders  made  therein.  Rector 
item,  3  Neb.,.171 ;  McHugh  v.  Smiley,  17  Neb.,  620,  20 
f.  Rep.,  296;  S/ntcley  v.  Frost,  15  Fed.  Hep.,  304; 
h  Omaha  Lumber  Co.  v.  Central  Investment  Co.,  32 
529,  49  N.  W.  Rep.,  429. 

may  be  conceded  that  the  decree  was  erroneous,  and 
if  proceedings  had  been  taken  to  reverse  or  modify 

any  manner,  such  proceedings  would  have  been 
ined.  Bnt  it  can  not  be  said  that  the  decree  was 
The  court  had  jurisdiction  of  the  subject-matter 
the  parties  to  that  suit,  and  its  decree,  even  if  erro- 
3,  ie  binding  alike  upon  all  of  them.  In  the  applica- 
of  the  principle  of  res  judicata  there  is  no  difference 
een  courts  of  law  and  courts  of  equity.  When  an  issue 
ct  or  of  law  has  been  adjudicated  upon  the  merits  in 
r  tribunal  it  can  not  be  again  litigated  in  another.  2 
k.  Judgments  (2d  ed.], section  518.  A  decree  of  a  court 
uity,  whenever  the  parties  to  a  suit  and  the  subject  of 
ontroversy  between  them  are  within  its  jurisdiction, 
binding  as  would  be  tlie  judgment  of  a  court  of  law 

the  parties  and  their  interests  regularly  within  its 
izance.  2  Black,  Judgments  [2d  ed.],  section  517.  By 
erms  of  the  decree,  it  was  made  subject  to  the  lien  of 
fljOOO  mortgage  which  is  sought  to  be  fore<'losed  in 
iction.  Its  effect  was  to  preserve  the  lien  of  the  mort- 
and  authorize  its  subsequent  forecloeiire.  The  raat- 
i-as  thus  taken  out  of  the  general  rule  above  uien- 
d.  It  follows  that  the  court  erred  in  finding  that  the 
er  foreclosure  was  a  bar  to  the  prosecution  of  this 
and  in  dismissing  the  appellant's  cause  of  action.  In 
?vent,  under  the  facts  in  this  case  as  disclosed  by  the 
d,  the  appellant  was  entitled  to  a  foreclosure  of  its 
gage  for  the  balance  due  thereon. 


n 
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We  therefore  recommend  that  the  decree  of  the  district 
court  be  reversed,  and  the  cause  remanded  with  instruc- 
tions to  the  district  court  to  render  a  decree  of  foreclosure 
as  prayed  for  in  the  appellant's  petition. 

Oldham  and  Pound,  CO.,  concur. 

The  decree  of  the  district  court  is  reversed  and  the 
cause  remanded  with  directions  to  the  district  court  to 
enter  a  decree  of  foreclosure  in  favor  of  the  appellant. 

Reversed  watn  DiSBcnoNa 


Henry  L.  Albbrs^  appellee,  v.  John  T.  Dillavou, 
LANT,  Impleaded  with  Charles  Hill,  appel]^e£. 

Filed  March  4,  1903.    No.  12,713. 

Commissioner's  opinion.    Department  No.  2. 

Costs:  Retaxing:  Discretion  of  Court:  Soope:  Statutes.  In  tbe 
matter  of  taxing  costs  "the  discretion  conferred  on  the  courts  by 
section  623  of  the  Code  is  not  an  arbitrary,  but  a  legal,  one,  to  be 
exercised  within  the  limits  of  legal  and  equitable  principles." 
Wallace  v,  Sheldon,  56  Neb.»  55,  76  N.  W.  Rep.,  418,  followed  and 
approved. 

Appeal  from  the  district  court  for  Clay  county.  Tried 
below  before  Stubbs,  J.    Reversed  xcith  directwns, 

Wm.  M.  Clark^  for  appellant. 

Thomas  H.  Matters^  contra, 

Oldham,  C. 

This  was  a  suit  in  which  the  plaintiff  in  the  court  *- 
low  asked  for  and  was  awarded  a  permanent  injuncti  ii 
restraining  the  defendant  Hill,  one  of  the  road  overs©  « 
of  Clay  county,  Nebraska,  and  defendant  Dillavou,  *  e 
owner  of  lands  adjoining  the  road,  from  conveying  i  e 


Vol.  4]  JANUARY  TERM,  1903.  341 

Alben  T.  Dillayon. 

surface  water  from  the  road  and  Dillavou's  land  on  to  the 
lands  of  plaintiff  by  means  of  a  ditch.  The  road  overseer 
and  defendant  Dillavou  each  answered  separately.  The 
court  found  the  issues  in  favor  of  the  plaintiff  and  found 
that  the  ditch  was  constructed  by  each  of  the  defendants. 
No  complaint  is  made  of  the  findings  of  the  court  so  far  as 
the  injunction  is  concerned. 

Defendant  Hill  filed  a  motion  to  have  the  costs  of  the 
case  retaxed  and  assessed  either  jx)  the  road  district,  the 
township,  the  defendant,  or  to  the  plaintiff.  Defendant 
Dillavou  likewise  moved  to  have  the  costs  retaxed  and 
assessed  to  the  road  district,  the  township,  or  to  the  plain- 
tiff. The  court  sustained  the  motion  of  defendant  Hill, 
and  taxed  all  the  costs  to  hid  codefendant,  Dillavou.  Dil- 
lavou's  motion  to  retax  was  overruled  and  he  brings  the 
case  here  complaining  only  of  the  order  of  the  district 
court  in  taxing  the  entire  costs  of  the  proceeding  to  him. 

We  have  examined  the  pleadings  in  the  case  as  well  as 
the  findings  of  fact,  and  are  satisfied  that  it  is  inequitable 
to  place  the  entire  burden  of  the  costs  of  this  suit  upon 
defendant  Dillavou.  Each  of  the  defendants  answered 
8ei)arately  and  for  himself ;  each  acted  in  the  commission 
of  the  tort  independently  of  the  other;  and  each  added  his 
portion  to  the  costs  of  the  suit.  Under  these  conditions 
it  would  seem  that  in  bearing  the  burdens  of  the  litigation 
BO  far  as  the  court-  costs  and  witness  fees  are  concerned, 
"equality  is  equity."  In  the  matter  of  taxing  costs  "the 
discretion  conferred  on  the  courts  by  section  623  of  the 
Code  is  not  an  arbitrary,  but  a  legal,  one,  to  be  exercised 
within  the  limits  of  legal  and  equitable  principles."  Wal- 
lace t>.  Sheldon,  56  Neb.,  55,  76  N.  W.  Kep.,  418. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  reversed  and  the  cause  remanded  with 
directions  to  tax  defendant  Dillavou  with  his  own  costs 
and  one-half  of  plaintiff's  costs  only. 

Babnbs  and  Pounu,  CO.,  concur. 


cause  remanded  with  directions  to  tax  defendant  Dillaron 
with  his  own  costs  and  one-half  of  plaintiffs  costB  < 

Reversed  with  DIRBCTIO^ 


P.  W.  Whiting  v.  Anna  E.  Caepbnter. 

Filed  March  4,  1903.    No.  12.720. 
Commissioner's  opinion.    Department  No.  1. 

1.  Tria{:     Vebdict:      Objections.    When    Made.      Objections    rel 

merel;  to  the  form  of  a  verdict  must  be  made  at  tlie  time  i 
rendition. 

2.  Libel  and  Slander:     InsTsvcTioNS  Approved.     Instructions    1 

action  for  Blander  examined  and  approved. 

3.  Iiibel  and  Slander:    I.ntent.    It  Is  not  oecessar;  in  Buch  an  ■ 

to  sbow  that  the  worde  complained  of  were  uttered  with  tli 
tent  to  injure  and  defame  plaintiff. 

4.  Damages:  Pcjmtive:  Failure  to  Cal'tion  Juby  Aqairst:  LiIbei 

Slandeb.  Failure  to  caution  the  Jury  against  punitive  dan 
1b  not  error  where  the  court  has  instructed  them  to  allow 
damages  as  "under  alt  evidence  would  be  a  Just  compenaatlo 
the  injury." 

Erkoe    from    the  district   court  for  Kearney    cou 
Tried  below  before  Adams,  J.    Affirmed. 

Daih'tf  &  Paulson,  for  plaintiff  in  error. 

A.  J.  Shufcr,  Hague  d  Andirbery  and  Stewart  (6  J 
gcr,  contra. 

LOBINGIER,  C. 

Defendant  in  error  sued  plaintiff  in  error  in 
trict  court  for  Kearney  county  for  slander  and  ob 
judgment  for  $475.  The  petition  set  forth  two  c 
action :  (1 )  That  defendant  in  error  stated  to  on 
that  "Mias  Anna  E.  Carpenter  (meaning  the  plai 


Vol.  4]  JANUARY  TERM,  1903.  343 

Whiting  V.  Carpenter. 

a  whore";  and  (2)  that  he  also  stated  to  one  Landis  that 
"^she/  meaning  Anna  E.  Cari>enter,  the  plaintiff  herein, 
'is  a  prostitute'  and  that  'she'  meaning  the  plaintiff,  'had 
committed  an  abortion.'  "  The  amended  answer  on  which 
the  case  was  tried  averred  as  to  the  second  cause  of  action 
"that  the  allegations  contained  therein  are  true,"  and  as 
to  the  first  cause  of  action  that  plaintiff  in  error  was  at 
the  time  mentioned  in  the  petition  sick  and  at  times  de- 
lirious, and  that  if  he  made  the  statements  alleged  in  the 
petition  he  was  delirious  at  the  time.  The  answer  also 
contained  a  general  denial. 

Jhe  first  error  complained  of  is  as  to  the  form  of  the 
verdict,  which  it  is  objected  failed  to  contain  a  finding  as 
to  each  cause  of  action  separately.  The  only  attempt  to 
assign  this  objection,  either  in  motion  for  a  new  trial  or 
petition  in  error,  is  the  averment  that  "the  verdict  is  con- 
trary to  law,"  and  it  is  more  than  doubtful  if  this  is  sufll- 
cient.  But  in  any  event  the  verdict  is  in  the  usual  form, 
and  as  no  objection  was  made  at  the  time  of  its  rendition, 
plaintiff  in  error  can  not  now  be  heard  to  complain.  Rofj- 
genkamp  v.  Harfjrearvn,  39  Neb.,  540;  Ccrvcna  v.  Thurs- 
ton, 59  Neb.,  at  i)age  344;  Brumback  v.  German  National 
Bank,  46  Neb.,  540;  Yankton,  N.  &  8,  R.  Go.  v.  State,  49 
Neb.,  at  page  274. 

The  complaints  chiefly  relied  upon  relate,  however,  to 
the  instructions.  In  one  of  these  the  court  set  forth  cer- 
tain provisions  of  the  Code  relative  to  actions  for  libel 
and  slander,  and  it  is  urged  that  the  jury  should  have 
been  instructed  as  to  the  distinction  between  thtse  two. 
In  other  portions  of  the  charge,  however,  the  jury  were 
instructed  as  to  the  essentials  to  recovery  in  slander  cases, 
and  we  do  not  think  that  the  court  was  required  to  explain 
the  difference  between  these  and  actions  for  libel.  The 
juroi^  were  expressly  authorized  to  take  with  them  to  their 
deliberations  the  petition,  which  alleged  merely  the  ut- 
tering of  oral  statements,  and  we  can  not  think  that  they 
could  have  been  misled  into  the  belief  that  any  jnirt  of  the 
law  of  libel,  not  also  applicable  to  slander,  should  govern 
the  case  before  them. 
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It  is  claimed  that  the  jury  should  have  been  instructed 
that  "the  language  must  have  be<»n  uttered  by  the  defend- 
ant with  the  intent  to  injure  and  defame  the  character  of 
the  plaintiff."    This  would  have  been  a  misstatement  of  * 
the  law. 

"The  intention  or  motive  Avith  which  the  words  were 
employed  is  as  a  rule  immaterial.  If  the  defendant  has  in 
fact  injured  the  plaintiff's  reputation,  he  is  liable,  al- 
though he  did  not  intend  so  to  do,  and  had  no  such  pur- 
pose in  his  mind  Avhen  he  spoke  or  wrote  the  words." 
Bigelow's  Odgers,  Libel  and  Slander  [Am.  ed.],  page  5*. 

"^There  is  a  conclusive  presumption  of  malice  from 
falsely  speaking  words  actionable  in  themselves,  unless  a 
legal  justification  or  excuse  is  shown.  The  malicious  in- 
tent of  a  slander  or  libel  is  not  a  question  of  fact ;  it  is  a 
conclusion  of  law;  being  so,  the  plaintiff  is  not  required 
to  prove  it,  except  by  showing  the  publication  of  the  de- 
famatory matter;  nor  can  the  defendant  deny  or  disprove 
it  as  a  separate  element  of  wrong."  3  Sutherland,  Dam- 
ages, pages  650,  651. 

The  charges  here  made  were  actionable  without  showing 
special  damage.  Besides  imputing  crimes  (Orirainal  Code, 
sections  242,  246),  they  were  such  as  have  been  frequently 
held  by  this  court  to  be  slanderous  per  86.  Hendrickson  v. 
SuUivcm,  28  Neb.,  329;  Barr  v.  Birkner,  44  Neb.,  197; 
Hers^g  v.  Campbell^  47  Neb.,  370. 

In  charging  the  jury  as  to  the  measure  of  damages,  the 
court  told  them  that  they  should  consider  inter  alia  the 
social  standing  of  the  plaintiff,  and  it  is  objected  that  the 
record  contains  no  evidence  as  to  what  this  was.  Several 
witnesses  testified,  however,  that  defendant  in  error's 
reputation  in  the  community  was  good.  It  was  show^n  also 
that  she  had  been  a  school  teacher  for  a  number  of  yea  \ 
and  even  the  answer  alleges  that  "she  taught  a  class  q 
Sunday  school  in  the  Presbyterian  church  of  Axtell,"  a  i 
that  she  had  been  "assuming  a  station  and  position  i 
society  to  which  she  was  not  entitled  by  reason  of  h  r 
conduct."    This,  it  seems  to  us,  afforded  a  sufficient  bat  i 
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for  the  instruction.  "The  plaintiff  (in  defamation  cases) 
may  prove,  in  aggravation  of  damages,  his  rank  and  condi- 
tion in  society."    3  Sutherland,  Damages,  page  653. 

Complaint  is  made  of  the  following  charge : 

"You  are  instructed  that  the  law  presumes  in  the  ab- 
sence of  evidence  to  the  contrary,  that  plaintiff  possesses 
a  good  character  and  reputation  and  that  she  is  innocent 
of  the  crimes  charged  and  you  are  instructed  that  she  is 
entitled  to  recover  in  this  case,  unless  the  defendant  has 
proven  by  a  preponderance  of  the  evidence  all  the  elements 
necessary  to  convict  plaintiff  of  prostitution  and  abortion. 
The  burden  of  proof  is  upon  defendant  to  show  the  plain- 
tiff guilty  of  the  commission  of  these  crimes." 

It  is  claimed  that  this  must  have  left  with  the  jury  the 
impression  that  the  burden  was  on  defendant  as  to  the 
first  cause  of  action  which  was  not  expressly  admitted,  as 
well  as  to  the  second  cause  of  action  which  was  admitted. 
But  the  crimes  mentioned  in  this  charge  were  such  as  are 
set  forth  in  the  second  cause  alone,  and  the  jury  could 
hardly  have  been  misled  in  this  regard.  Moreover,  it  is 
literally  true,  as  the  instruction  states,  that  defendant  in 
error  was  entitled  to  recover  on  this  cause  of  action  unless 
plaintiff  in  error  established  the  truth  of  his  charges.  She 
might  have  been  entitled  to  recover  more  by  establishing 
also  the  first  cause  of  action,  but  her  failure  to  do  so  would 
not  prevent  her  from  recovering  on  the  second. 

It  is  finally  contended  that  the  court  erred  in  refusing 
the  following  charge  requested  by  defendant  below : 

"The  jury  are  instructed  that  under  the  laws  of  this 
state,  damages  by  way  of  punishment  are  never  allowed, 
and  if  you  find  from  the  evidence  in  this  case  that  the  de- 
fendant made  the  disclosures  as  alleged,  and  that  the  same 
were  true  as  claimed  by  him,  then  your  verdict  should  be 
for  the  defendant,  notwithstanding  the  fact  that  defend- 
ant treated  the  plaintiff  in  a  professional  manner,  if  you 
should  so  find  from  the  evidence." 

It  will  be  noticed  that  this  instruction  covers  three  dis- 
tinct points:    (1)   Exclusion  of  punitive  damages;   (2) 


trnth  as  justification;  and  {'6)  waiver  of  professional  re- 
strictions.   This  last  element  is  Imsed  upon  a  statement  b; 
defendant  in  error's  counsel  in  open  court  to  the  effect 
that  any  restriction  on  plaintiff  in  error's  testimoay  as 
based  on  professional  communications  under  section  333 
of  the  Code  was  waived  and  he  was  invited  to  tell  all  he 
knew  of  the  charges  made.     It  is  claimed  that  by  reason 
of  this  express  waiver  and  admission,  tlie  charge  ought  to 
have  been  given  and  that  the  jury  must  have  believed  that 
plaintiff  in  error  was  mating  improper  disclosures  and 
that  the  verdict  was  induced  by  this  belief  rather  thnn  hv 
the  evidence.     But  the  court  had  already  express 
the  jury  that  their  verdict  should  be  for  the  defend 
low  if  he  showed  by  a  preponderance  of  the  eviden 
the  charges  were  true.    We  do  not  think  it  was  ne 
to  state  in  addition  that  the  truth  of  tlie  charges 
be  established  by  plaintiff  in  error's  own  evidenc 
cially  in  view  of  the  challenge  to  him  in  the  present 
jurors  to  tell  all  he  knew  about  the  charges.     It 
have  been  proper  for  the  crmrt  to  have  given  th 
element  of  the  charge  requested,  but  we  can  not  thi 
its  refusal  was  prejudicial. 

As  to  the  measure  of  damages,  the  jurors  were  ins 
that  they  should  allow  such  as  "under  all  the  e 
would  be  a  just  compensation  for  the  injury."  Bet 
failed  to  add  the  first  element  of  the  request  above 
(i.  e,,  the  exclusion  of  punitive  damages)  it  is  claim 
the  charge  is  defective  and  erroneous.  As  we  hai 
the  only  damages  authorized  by  the  instructions  we 
as  would  be  strictly  compensatory,  and  it  seems  clei 
that  the  jury  did  not  exceed  this  limit.  The  jur 
have  believed  defendant  in  error  or  it  would  n< 
rendered  a  verdict  in  her  favor  at  all.  Hence,  as  tl 
ages  found  were  less  than  might  well  have  been  a 
as  compensation,  the  failure  of  the  court  to  expressl 
the  jury  against  punitive  damages  was  without  pr 
to  plaintiff  in  error. 

There  is  some  discussion  of  the  evidence,  but  it 
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riously  claime<]  to  be  insufflt'ient  to  support  the  verdict, 
d  it  seems  to  us  ample.  We  recommend  that  the  judg- 
mt  be  affirmed,  and  If  it  were  for  an  amount  sereral 
nea  as  large  we  would  feel  constrained  to  make'the  same 
[commendation. 

Hastings  and  Kiekpatrick,  CC,  concur. 

Affibmed. 


3D0LPH    B.    KDMMEE    V.    THE    DUBUQOE    TUBBINE    AND 

KoLLEE  Mills  Company. 

Fu^  Mabch  i.  1903.     No.  12,721. 
Commissioner's  opinion.    Department  No.  2. 

Appeal  and  Error:  Ibbubs  Changed  on  Appeal:  Tbanbcript,  What 
McisT  CoHTAiR.  Alleged  errors  by  reason  of  change  of  Issues  on 
appeal  from  the  county  court  will  not  be  reviewed  unless  the 
transcript  shows  that  there  was  a  jmlgmeut  In  and  appeal  from 
that  court  and  sets  forth  the  pleadings  therein.  WaUon  v.  Camp- 
Dell,  51  Neb..  TSS. 

Contractst  Construction;  Evidence:  CoNTEMPOBANEora  Parol 
Agreement.  Where  a  contract  to  sell  mai^hlnery  and  put  it  tn 
place  Is  In  writing  and  free  from  ambiguity,  evidence  as  to  a  prior 
or  contemporaneous  parol  warranty  is  inadmissible. 

Error  from  the  district  court  for  Platte  county.  Tried 
low  before  Grimison,  J.     Affirmed. 

C.  J.  Garlow,  for  plaintiff  in  error. 

McAllister  &  CorneliuSj  contra. 

Pound,  C. 

Error  is  prosecuted  from  a  judgment  for  the  plaintiff  in 
action  for  the  purchase  price  of  certain  mill  machinery, 
le  contract  was  in  writing.  Defendant  claimed  a  con- 
nporaneous  parol  warranty  as  to  how  long  it  would  take 
put  the  machinery  in  place  and  as  to  the  quality  of  flour 
would  (ffoduce.    Upon  this  basis  he  pleaded  a  counter- 
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claim,  very  considerably  in  excess  of  the  price  of  the  ma- 
chinery, for  failure  to  comply  with  the  parol  warranty  and 
for  loss  of  profits.  The  trial  court  excluded  the  evidence 
offered  on  this  head,  and  refused  to  allow  amendments, 
tendered  at  the  trial,  framed  upon  the  same  basis.  It  is 
claimed  that  the  court  erred  in  allo\^dng  plaintiff  to  make 
certain  amendments  at  the  trial,  whereby,  it  is  alleged,  the 
issues  were  changed  from  what  they  had  been  in  the  county 
court,  where,  we  are  told,  the  cause  originated ;  in  rejecting 
the  parol  evidence  offered  in  support  of  the  defendant's 
counter-claim,  and  in  denying  the  defendant  leave  to 
amend. 

As  to  the  first  point,  it  is  enough  to  say  that  alleged 
errors  by  reason  of  change  of  issues  on  appeal  from  the 
county  court  will  not  be  reviewed  unless  the  transcript 
shows  that  there  was  a  judgment  in  and  appeal  from  that 
court  and  sets  forth  the  pleadings  therein.  Walton  v. 
Campbell,  51  Neb.,  788. 

As  to  the  other  errors  complained  of,  notwithstanding 
the  ingenuity  with  which  learned  counsel  attempts  to 
bring  the  case  within  some  of  the  exceptions  to  the  settled 
rules  as  to  the  incompetence  of  parol  evidence  to  add  to 
or  vary  a  written  contract,  we  think  it  very  clear  that  the 
evidence  as  to  the  alleged  contemporaneous  parol  warranty 
was  prox)erly  rejected.  No  amount  of  amendment  of  the 
counter-claim  could  have  bettered  the  defendant's  case. 

We  recommend  that  the  judgment  be  affirmed. 

Barnes  and  Oldham,  CO.,  concur. 

Affirmed. 


Ohables  Wilson,  appellee,  v.  Mary  Neu^  appellant, 

BT  AL. 
FnJB)  Mabch  4,  1903.    No.  12,760. 
Commissioner's  opinion.    Department  No.  t. 
Xortgages:   IV}bbolo8uii:  Afpeaisal:    Saul 


J 
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Barnes  y.  Boston  Investment  Co. 

2.  Attacbment:  Proci«»s:  Service  by  Publication:  Affidavit  Sufh- 
ciENT.  Affidavit  for  publication  of  summons  against  a  non- 
resident defendant  examined,  and  held  sufficient. 

Error  from  the  district  court  for  Butler  county.  Tried 
below  before  Sornborger,  J.    Affirmed. 

W,  8,  Summers^  for  plaintiff  in  error. 

Kirpatrick  &  Bagery  contra. 

DUFFIB,  C. 

October  10,  1899,  the  Boston  Investment  Company  filed 
its  petition  in  the  office  of  the  clerk  of  the  district  court  for 
Butler  county  asking  judgment  against  the  defendant 
(plaintiff  in  error  in  this  court)  for  the  amount  due 
on  two  proini.'Sory  notes.  On  the  same  day  an  affidavit 
for  an  attachment  was  filed  and  an  order  of  attachment 
thereupon  isj^^ied  and  delivered  to  the  sheriff  of  the  county 
wlio  returned  the  same  into  the  office  of  the  clerk  of  the  dis- 
trict court  October  18,  1899,  with  his  return  of  service  in- 
dorsed thereon  shoAving  that  he  had  attached  the  south- 
west quarter  of  section  20,  township  13,  range  3,  as  the 
property  of  the  defendant.  In  this  connection  it  should 
be  stated  that  the  affidavit  for  the  attachment  was  made 
and  verified  October  7,  1899,  three  days  before  it  was 
filed  with  the  clerk.  October  21,  1899,  the  following  affi- 
davit for  service  by  publication  was  filed: 

"The  State  of  Nebraska*  1 
Lancaster  Oounty.        J  ®^* 

"J.  S.  Kirkpatrick  being  first  duly  sworn  on  oath  accord- 
ing to  law  says  that  he  is  the  attorney  for  the  plaintiff, 
that  the  plaintiff  is  a  corporation,  that  on  the  10th  day  of 
October,  1899,  the  plaintifl?  filed  its  petition  in  the  dis- 
trict court  of  Butler  county  against  the  defendant  Edwin 
Alonzo  Barnes,  the  object  and  prayer  of  which  are  to  re- 
cover a  judgment  against  the  defendant  for  the  sum  of 
11,854.18  upon  two  promissory  notes  signed  by  said  Edwin 
Alonzo  Barnes,  and  delivered  to  the  First  National  Bank 
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icoln  and  by  said  bank  sold,  indorsed  and  transferred 
8  plaintiff. 

lid  notes  were  dated  on  the  fourth  day  of  February, 
one  was  for  |1,362,  drawing  interest  from  maturity 
ue  and  payable  thirty  days  after  date ;  the  other  note 
or  1251.90  with  intereBt  at  the  rate  of  10  per  cent, 
nnum  from  maturity  and  due  and  payable  thirty 
from  date.  That  there  is  now  due  upon  said  notes 
am  of  $1,854.18,  with  interest  at  the  rate  of  10  per 
per  annum  from  the  4th  day  of  October,  1899.  Affiant 
i;p  says  that  the  plaintiff  has  caused  to  be  issued  out 
!  district  court  of  Butler  county  an  order  of  attach- 
in  said  cause  against  the  defendant,  and  the  sheriff 
id  county  has  levied  the  same  upon  the  southwest 
er  of  section  twenty  in  township  thirteen  north  of 
three  east  in  Butler  county,  Nebraska  (S.  W.  J 
20,  T.  13,  N.  R.  3,  E.),  for  the  satisfaction  of  the 
nt  due  and  the  plaintiff  prays  that  said  premises 
be  sold  for  the  satisfaction  of  said  debt.  Affiant 
er  says  that  the  defendant,  Edwin  Alonzo  Barnes,  is 
i-resident  of  tlie  state  of  Nebraska  and  is  absent 
From  and  that  summons  cannot  be  served  upon  him 
d  state  and  asks  for  service  by  publication. 

"J.  8.  KiBKPATEICK. 

ibscrlbed  in  my  presence  and  sworn  to  before  me 
.9th  day  of  October,  1899. 

"C.  H.  Eubank,  Notary  Public."  • 

iruary  24,  1900,  Barnes  made  a  special  appearance 
lied  a  motion  "for  the  special  purpose  of  objecting  to 
urisdiction  of  the  court  over  the  person  of  the  de- 
nt in  this  cause,"  and  set  out  as  his  grounds  of  said 
m:  "1st  That  the  affidavit  for  attachment  herein 
ng  that  the  plaintiff  had  commenced  an  action  in  the 
ct  court  of  Butier  county  was  made  and  sworn  to  on 
th  day  of  October,  1899,  whereas  the  fact  is  that  this 
1  had  not  been  commenced  at  that  time  but  that  the 
on  of  the  plaintiff  herein  was  not  filed  until  the  10th 
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mpt  was  made  to  gain  jurisdiction  of  the  person  of  the 
ndant.  The  proceeding  was  in  rem  and  directed 
nst  the  property  of  the  defendant.  The  issue  of  an 
chnient  and  a  levy  thereunder  placed  the  property 
lin  the  jurisdiction  of  the  court  and  after  due  notice 
he  defendant  by  publication  or  otherwise  the  court 
d  rightfully  proceed  to  determine  the  amount  due 
plaintiff  and  to  order  the  attached  property  sold  in 
(faction  thereon.  Danirll  v.  Made,  46  Neh.,  740; 
hman  V.  Clapp,  50  Neb.,  648. 
lie  plaintiff  in  error  in  his  hiiof  has  argued  the  qaes- 

upon  the  theory  that  his  objections  raised  the  question 
le  sufficiency  of  the  affidavit  for  jmblication  and,  as  we 
?rstand  him,  insists  that  said  affidavit  does  not  comply 
L  our  statute  in  that  it  fails  to  show  that  the  defendant 
property  in  this  state  which  is  sought  to  he  reached  in 

proceeding.  While  we  do  not  think  the  objections 
»ei-Iy  raise  tte  question,  we  uave,  nevertheless,  ex- 
ned  the  affidavit  and  think  it  fully  complies  with  the 
lite.  The  affidavit  was  not  made  until  after  the  sheriff 
attached  the  property  and  made  a  return  of  his  doings 
Rr  the  writ.  The  affidavit  states  that  plaintiff  had 
led  an  attachment  to  issue  and  that  the  sheriff  of  the 
ity  had  levied  upon  the  southwest  quarter  of  section 
»wnship  13,  range  3,  for  the  satisfaction  of  the  amount 

anrt  that  a  sale  of  said  land  was  demanded.  It  fur- 
'  siunvs  that  the  defendant  is  a  non-resident  of  the 
e  and  that  summons  can  not  be  served  upon  him  in  the 
e.  This  is  a  sufficient  showing  that  the  action  was 
"brought  against  a  non-resident  of  this  state  •  •  • 
ing  in  this  state  proi>erty  •  •  "  sought  to  be  taken 
iny  of  the  provisional  remedies"  and  this  is  a  sufficient 
pliance  with  section  78  of  our  Code  of  Civil  Procedure, 
^e  discover  no  error  in  the  record  and  therefore  recom- 
d  the  affirmance  of  the  judgment  of  the  district  court. 

MES  and  Albert,  CO.,  concur. 

Affibmed. 
27 
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:uted  and  delivered  to  plaintifF,  who  was  his  hrother- 
iw,  and  a  former  parfoer,  a  chattel  mortgage  on  his 
re  stock  of  goods  and  fixtures,  to  seoiire  the  sum  of 
76.65,  for  which  amount  it  was  claimed  he  was  in- 
red  to  plaintiff.  The  mortgage  was  placed  of  record 
same  day,  and  plaintiff  claims  to  have  taken  imiiiedi- 
possession  on  the  afternoon  of  that  day,  when  defeud- 
C,  A.  Ijoake,  a  constahle,  levied  upon  and  carried 
y  a.  part  of  the  goods  of  the  alleged  value  of  $1,155.30, 
ou  August  22,  levied  upon  certain  additional  goods  of 
alleged  value  of  ?3(»6.75,  the  various  seizures  being 
le  in  satisfaction  of  certain  executions  and  writs  of 
chment  then  in  his  hands  in  favor  of  the  creditors  of 
ovitz. 

he  defendants  pleailed  that  Lebovitz  was  not  indebted 
laintitf  in  any  sum  whatever;  that  plaintiff  was  related 
relmvitz  as  brother-in-law,  and  that  the  mortgage  under 
ch  he  claimed  was  made  in  fraud  of  creditors,  and  for 
purjiose  of  hindering,  cheating,  delaying  and  defoat- 
the  creditors  of  Ijebovitz  in  the  collection  of  their 
ms.  It  was  pleaded  that  plaintiff  never  took  possession 
he  goods  under  his  mortgage,  hut  that  Lebovitz  re- 
ned  in  possession  and  continued  in  the  management  of 
business.  Plaintiff  did,  however,  advertise  the  goods 
sale  under  his  mortgage,  his  theory  upon  the  trial  of 
cause  being  that  Lebovitz  was  acrting  as  his  clerk. 
le  being  joined,  and  trial  had,  the  cause  was,  under 
ructions  by  the  court,  submitted  to  the  jury,  who  re- 
led  a  verdict  for  defendants,  and  judgment  was  accord- 
y  entered. 

1  this  proceeding,  plaintiff  assigns  error  on  the  part 
he  trial  court  in  the  giving  and  refusal  of  certaiu  in- 
ctions,  and  in  instructing  that  the  burden  of  proving 
good  faith  of  the  chattel  mortgage  was  upon  plaintiff, 
a  the  theory  that  he  was  a  relative  of  Lebovitz  and  that 
i'as  in  possession  when  the  levies  were  made, 
laintiff  requested  two  instructions  which  were  refused. 
y  are  in  the  language  following: 
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iis  instruction  is  alleged  as  error,  but  we  are  unable 
ee  wherein  tlie  court  erred  in  its  giving.  We  do  not 
;ve  that  the  trial  court,  in  the  giving  of  this  instrue- 
,  extended  the  scope  and  purpose  of  the  prorisions  of 
tter  32  of  the  Compiled  Statutes  (Annotated  Statutes, 
on  5950  et  seq.).     An  instruction  substantially  sim- 

was  approved  by  this  court  in  Landauer,  Kaint  d 
ng  V.  Mack  &  Co.,  43  Neb.,  430,  436.  Other  errors  re- 
>d  to  in  briefs  are  not  specifically  pointed  out  and 
an  not  consider  them. 

further  contention  is  that  there  was  error  committed 
he  court  in  that  the  instructions,  taken  as  a  whole, 
me  that  a  relationship  existed  between  plaintiff  and 
>Titz,  \\'ithiD  the  meaning  of  the  rule,  many  times 
gnized  by  this  court,  governing  the  burden  of  proof 
ases  wherein  transfers  of  property  between  relatives 
alleged  to  be  in  fraud  of  creditors.     The  court  in  the 

at  bar  instructed  the  jury  that  transfers  between 
tives,  if  creditors  are  thereby  delayed,  hindered,  or 
ated,  in  the  collection  of  their  debts,  should  be 
tinized  closely,  and  that  upon  the  claimants  under 

transfers  rested  the  burden  of  showing  the  bona  fidea 
he  transactions.  Fisher  v.  Herron,  22  Neb.,  183; 
ley  V.  Hunger,  54  Neb.,  at  page  779.  The  contention  of 
itiff  in  error  seems  to  be  that  a  brother-in-law  is  not 
lative  within  the  meaning  of  the  rule  referred  to.  We 
unable  to  accept  this  view.     There  can  be  no  doubt 

a  brother-in-law  com^  within  the  recognized  and 
■settled  meaning  of  the  word  "relative."  Winfield, 
idged  Words  and  Phrases,  526;  Paddock  v.  Wells,  2 
J.  Ch.  [N.  T.],  33 ;  Carman  v.  'Newell,  1  Denio  [N.  Y.], 

From  an  examination  of  the  entire  record,  we  find  no 
adicial  error.    Justice  seems  to  have  been  done  and 

recommended  that  the  judgment  be  affirmed. 

iSTiNGS  and  Lobingieb,  CO.,  concur. 
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;utes,  section  10258],  requireH  such  coutiacts  to  be  in 
jng  and  signed  by  both  parties.  In  Kinf/iiian  <C  Co.  v. 
is,  63  Neb.,  578,  88  N.  W.  Rep.,  777,  we  held  that  parol 
?ptance  of  an  offer  in  writing  did  not  give  rise  to  an 
cement  or  contract  in  writing  within  the  purview  of 
ion  11,  Code  of  Civil  Procedure.  The  same  reaiions 
Id  warrant  us  in  liolding  that  the  agreement  resting 
:Iy  in  writing  and  partly  in  parol  was  not  a  contract 
■riting  subscribed  by  both  parties  within  the  iiie;uiing 
lid  section  74. 

'e  recommend  therefore  that  the  judgment  of  the  dis- 
t  court  be  affirmed. 

AENES  and  Oldham,  CC,  concur. 
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Fiuni  Mahck  is,  1903.    No.  12,618. 

Commissioner's  opinion.    Department  No.  1. 

rial:  Verdict  Only  One  Possible:  Prejudice.  Where  the  Terdlct 
reached  Is  the  only  possible  one  under  the  facts,  errors  In  the 
trial  are  not  prejudicial. 

inTerslon:  Autkorized  by  Plaintivf:  Aphon  foe  Price  of  Prop- 
erty. No  action  for  conversion  will  lie  on  account  of  a  disposl- 
ton  of  property  which  plaintiff  admits  authorizing.  It  be  has  an 
action,  It  la  for  the  price  of  the  property, 

inversion  r  AimoN  hy  Assionee  of  Seller:  Action  fob  Price  or 
Pbopebty.  The  assignee  of  one  who  has  sold  property  which  bas 
not  been  paid  for  bas  only  an  action  for  Its  price.  He  cannot 
recover  fur  a  conversion. 

RROE  from  the  district  court  for  Kearney  county.  Tried 
w  before  Bball,  J,    Affirmed. 

.  Norberg  and  J.  L.  McPheely,  for  plaintiff  in  error. 

.  C.  Dailey  and  Ed.  L.  Adams,  contra. 
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Hastings,  0. 

This  action  was  for  conversion.  PlaintiflP  sets  out  tiro 
grounds  of  recovery,  one  for  800  bushels  of  corn  grown  on 
section  13,  township  5,  range  17,  Phelps  county,  Nebraska, 
in  which  he  claims  a  mortgagee's  interest  to  the  amount 
of  :!f50.20  and  interest  from  May  24,  1895,  at  10  per  cent, 
which  corn  he  says  defendants  have  converted  to  their 
own  use.  The  second  cause  of  action  is  for  400  bushels  of 
corn,  in  which  one  Peter  Carlson  is  alleged  to  have  bad  a 
mortgagee's  interest  to  the  amount  of  f50,  which  he  has 
assigned  to  plaintiflF,  and  which  corn  it  is  alleged  that  the 
defendants  have  converted.  Plaintiff's  right  of  possession 
in  each  lot  of  corn  is  asserted  in  general  terms. 

Defendants'  answer  says  that  no  cause  of  action  is  al- 
leged ;  that  defendants  were  grain  dealers  in  the  market  at 
Wilcox,  Nebraska ;  that  they  bought  of  one  Cederborg  and 
Peter  Carlson  corn  to  the  value  of  f  88.60  and  became  in- 
debted to  Cederborg  and  Carlson  in  that  sum;  that  on 
December  14, 1895,  they  were  garnished  to  appear  before  a 
justice  of  the  peace  in  Kearney  county,  at  suit  of  State 
Bank  of  Wilcox  in  an  action  against  Cederborg  and  Carl- 
son, and  in  that  action  defendants  answered  stating  their 
indebtedness  and  were  ordered  to  pay  into  the  said  justice 
court  the  |S8.60  due  from  them  to  Cederborg  and  Carlson, 
and  paid  it,  and  were  discharged  from  any  further  liabil- 
ity; that  said  bank  recovered  judgment  against  Cederborg 
and  Carlson  in  that  action.  The  defendants  deny  that 
plaintiff  had  any  lien  or  title  to  any  of  the  com  purchased 
by  them  and  deny  the  conversion  of  such  corn. 

To  this  answer  a  general  denial  was  filed.  At  the  trial 
a  verdict  was  returned  for  the  defendants  and  from  a 
judgment  upon  that  verdict  the  plaintiff  brings  error  o 
this  court. 

The  errors  alleged  in  the  motion  for  new  trial  and  n 
the  petition  in  error  are,  that  the  verdict  is  contrary  o 
law;  contrary  to  the  evidence;  error  in  admitting  in  e  1- 
dence  the  transcript  of  the  bank's  judgment  against  Ced    ^ 
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I  and  Carlson;  error  in  statement  made  by  the  presid- 
judge  as  to  his  reasons  for  admitting  in  evidence  the 
ntiff's  mortgage,  and  error  in  refnsing  and  giving  in- 
ictions.  The  only  ground  for  reversal,  however,  which 
[Pged  in  the  brief  of  plaintiff  in  error  is  the  insufH- 
icy  of  the  evidence  to  support  a  verd'ct. 
a  our  view  of  the  case  upon  the  plaintiflf's  statement  of 
t  is  unnecessary  in  any  event  to  look  further  than  the 
lence,  because  it  seems  to  us  entirely  insufficient  to 
iblish  any  conversion  on  the  part  of  the  defendants 

therefore  the  verdict  must  he  right  as  there  is  no 
plaint  of  any  error  in  the  exclusion  of  evidence, 
he  plaintiff  held  a  mortgage  dated  May  24,  1895,  upon 
'  3-5  interest  in  twenty-five  acres  of  corn  now  growing 
QOrtbeast  quarter  of  section  13,  township  5,  range  17, 
■Ips  county,  Nebraska"  given  by  one  John  N.  Cederborg 
ecure  payment  of  a  note  of  the  same  date  Cor  $50.20  due 
uary  1,  1896.  Plaintiff  testifies  that  Cederborg  was 
ning  the  east  half  of  that  section  and  plaintiff  himself 
d  on  the  same  section;  he  testifies  that  Cederborg  had 

acres  of  corn  on  the  quarter  section  mentioned  and 
t  the  mortgage  and  note  were  given  to  plaintiff  in  con- 
tration  of  seed  and  feed  furnished  by  him  to  Cederborg 
>nable  the  latter  to  get  in  his  crop,  and  that  nothing 

been  paid  upon  it;  that  at  the  time  the  mortgage  was 
^n,  the  corn  was  up;  that  when  Cederborg  husked  the 
a  on  this  northeast  quarter,  he  placed  it  in  three  piles 
<n  the  adjoining  southeast  quarter;  that  the  northern- 
jt  of  these  three  piles  was  designated  as  the  plaintiff's 
n;  that  the  second  pile  was  designated  as  Peter  Carl- 
's corn,  who  was  apparently  the  landlord,  and  the 
'd  as  Kridelbaugh  &  Youngquist's,  who  claimed  liens 
in  the  corn.    Plaintiff  further  testified  that  he  directed 

pile  of  corn  to  be  hauled  to  market  by  Cederborg  and 
i;  that  Cederborg  was  to  bring  the  proceeds  to  plain- 
.  Plaintiff  also  states  that  the  defendant  Jordan  told 
1  that  some  of  the  corn  was  sold  as  Peter  Carlson's  and 
le  as  plaintiff'a    This  evidence  is  not  denied.    Defend- 
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ants  offered  no  testimony  except  the  transcript  of  the 
record  showing  their  garnisliment  and  their  payment  ol 
all  the  money  for  the  corn,  Avhich  had  not  been  turned 
over  to  Cederborg,  into  court  pursuant  to  the  order  ir 
garnishment. 

It  is  claimed  that  these  garnishment  proceedings  an 
void  as  i-egard  plaintiff's  mortgage  because  Jordan  i 
Hynes  had  notice  that  the  ownership  of  the  corn  was  ii 
plaintilf  and  also  because  it  was  so  entirely  irrespective  ol 
any  defective  description  in  the  mortgage;  that  the  con 
having  been  divided  and  having  been  sold  to  defendants  m 
plaintiff's  corn,  they  were  not  at  liberty  to  pay  out  tht 
money  for  it  on  any  garnishment  against  them  as  crediton 
of  Cederborg,  and  it  is  claimed,  as  regards  the  Peter  Carl 
son  corn,  that  his  title  was  assigned  to  the  plaintiff  oi 
December  16,  by  the  following  instrument: 

"Wilcox,  Neb.,  Dec.  16,  1895. 

"For  value  received  I  hereby  sell  and  assign  to  Chas.  P 

Carlson  act.  due  me  for   four  loads  of  corn  sold  to , 

and  delivei-eil  by  J.  N.  Cederborg  and  authorize  said  Chaa 
R.  Carlson  to  collect  the  same.  hn 

"Attest :  G.  NoRBEatG.  Pinter  X  Carlson." 

All  of  this  corn  of  both  lots  had  been  sold  and  delivere* 
to  the  defendants  prior  to  December  14,  and  the  garnish 
ment  notice  was  served  on  defendants  on  that  day.  I 
is  claimed  that  the  garnishment  proceedings  are  void  a 
to  Peter  Carlson  for  the  reason  that  no  service'  of  aura 
mons  was  had  upon  him  in  that  action. 

That  action  was  brought  originally  against  Cederborj 
Peter  Carlson  and  A.  Carlson;  summons  was  served  upoi 
Cederborg  and  A.  Carlson.  The  return,  however,  wa 
silent  as  to  Peter  Carlson.  On  the  answer  day  hearin 
was  had  on  the  answer  of  the  garnishees,  and  they  wer 
ordered  to  pay  the  money  into  court,  which  was  done,  an 
the  justice  then  entered  an  order  continuing  the  case  fo 
publicatioD  of  notice  as  against  Peter  Carlson,  and  thi 
was  published. 
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It  i8  true  that  the  record  fails  to  disclose  any  reason 
why  Peter  Carlson  was  not  served  personally  with  sum- 
mons together  with  the  other  defendants,  and  it  is  quite 
probable  that  the  record  as  it  stands  fails  to  disclose  any 
jurisdiction  as  to  Peter  Carlson,  except  such  as  was  ac- 
auired  by  the  issuance  of  the  attachment  under  a  proper 
affidaTit,'and  garnishing  the  present  defendants.    It  s^ms 
clear,  however,  that  whatever  defects  t^ere  mif  t  be  in 
the  garnishment  proceedings  there  is  no  liability  on  the 
t>art  of  defendants  for  the  conversion  of  any  corn.    It  is 
clear  that  the  corn  was  sold  to  them  by  Cederborg  and 
Peter  Carlson.     Whatever  claim  plaintiff  had  upon  the 
Peter  Carlson  corn  accrued  to  him  after  it«  owner  had 
appeared  with  it  and  sold  it  in  the  open  market  to  these 
dXdants,  and  the  very  utmost  which  Peter  Carlson 
cS  do  after  that  was  to  assign  his  claim  for  compen^^ 
tion  under  his  contract  of  sale  for  the  corn  delivered     That 
Tnot  this  action,  and  such  proof  does  not  tend  to  establish 
^y  conversion  of  the  Peter  Carlson  corn     The  case  of  the 
Sntifl,  as  to  his  own  mortgaged  corn,  is  no  better.    On 
SS  own  statement  he  had  authorized  Cederborg's  sale  of 
Jus  corn  in  the  market  to  the  defendants.    If  he  had  any 
Hglt  of  action  at  all,  it  was  for  the  price  of  Buch  corn 
L  Cederborg  sold  to  the  defendants  and  did  not  dra^  the 
^y  for     It  is  elementary  that  there  can  be  no  convemon 
TprLrty  whose  owner  is  consenting  to  its  dispositi^. 

VZeyJ.Boara  of  Education,  Z^  '^T^V  40  N  W  ReT" 
Bep.,  509;  Qriflin  v.  Bristle,  39  Minn.,  456,  40  N.  W.  Rep., 

^^men  any  person,  himself,  arranges  for  the  disposition 
nf^^rty  he  can  not  afterwards  either  by  himself  or  by 
•  :l?;rsSent  assignee  assert  a  claim  that  B-h  disiH,^n^ 
was  a  conversion.  No  cause  of  action  is  alleged  in  this  case 
Tcept  conversion.    The  sale  to  defendants  was  fully  an- 


possible  and  any  errors  in  reaching  such  a  resnlt  are  not 
prejudicial. 

It  is  recommended  that  the  judgment  of  the  district 
court  he  affirmed. 

KiBKPATEicK  and  Lobingiee,  CO.,  concur. 

Afpibmbd. 

Nebhaska  Loan  &  Teust  Company,  appellee,  t.  Ernkt 
b.  cokning  bt  al.,  appellants. 

Filed  Mabch  IS,  1903.    No.  12,636. 
Commisaioaer's  opinion.    Department  No.  S. 
Hort^ges:     Porbolositbe:     Objbctioiis  Not  Rused  BuiOir. 

Appeal  from  the  district  court  for  Sherman  coun^, 
Tried  below  before  Sullivan,  J.    A^rmed. 

Aaron  Wall,  for  appellants. 

W.  R.  Mellor  and  John  M.  Ragan,  contra. 

Pound,  O. 

This  is  an  appeal  from  an  order  conflrming  a  sale  nndei 
dei-ree  of  foreclosure.  The  points  argued  in  this  conrt  are 
not  without  some  force,  but  none  of  them  were  raised  in 
the  objections  to  confirmation  filed  in  the  district  court, 
and  none  of  the  points  there  urged  are  discussed  in  the 
brief  in  this  court.    There  is  nothing  before  us. 

We  therefore  recommend  that  the  order  be  affirmed. 

Babnbs  and  Oldhau,  CO.,  concur. 

ArriBHBix. 
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(BET  E.  GUTHEIE,  JR.,  AdMINISTEATOB  OF  THB  ESTATE 
OF   ROBEBT   E.   (JUTHEIB,   Sk.,   DECEASED,   APPELLEE,   V. 

Edwin  B.  Guthbih  bt  al.,  appellees.  Impleaded 

WITH  SABAH  H.  GaRMAN,  APPELLANT,  BT  AL. 
Filed  Mabi^u  IS,  1903.    No.  12,658. 
CoromlBsl oner's  opinion.    Department  No.  3. 

ppaal  Hsd  Error:  Evihevce  o!»  Appeal.  On  appeal  to  this  (wurt, 
AS  dlatloguUhed  Irom  proceedings  In  error,  evidence  excluded  by 
tbe  trial  court  will  not  be  considered. 

^ort^agrea:  Pobeclosure:  EJvroENCE  Sufficient.  Evidence  ex- 
amined, and  held  to  sustain  the  order  denying  confirmation  of  a 
foreclosure  sale. 

lPpeal  from  the  diKtrict  court  for  Lancaster  county. 
yA  below  before  Holmes,  J^    Affirmed. 

'.  M.  Hall  and  C.  L.  Poor,  for  appellant. 

ibbcts  Bros.,  Morey  tt  Anderson,  contra. 

.LBBET,  C. 

his  is  an  appeal  from  an  order  of  the  district  court 
ying  confirmation  of  a  sale  under  a  deci-ee  of  fore- 
lure.  Tbe  following  facts  are  sufficiently  sliown  in 
lence:  The  notes  and  mortgages  u|»on  which  the  de- 
)  in  this  case  is  based  were  executed  to  one  Robert  E. 
:hrie,  Sr.,  in  his  lifetime,  and  the  payee  died  intestate 
the  Slst  day  of  May,  1892,  in  Sedgwick  county,  Kansas. 
the  16th  day  of  November,  in  the  same  year,  Robert  E. 
;hrie,  Jr.,  was  appointed  administrator  of  the  estate  of 

intestate  by  the  probate  court  of  said  county  and  the 
es  and  mortgages  aforesaid  came  into  his  hands  as  a 
t  of  the  assets  cif  the  estate.  In  February,  1894,  the  ad- 
Listrator  brought  this  action  in  the  diHtrict  court  for 
icaster  county,  to  foreclose  the  mortgages.     In  1895, 

before  a  decree  in  this  case,  the  administrator,  in  pur- 
nce  of  an  order  of  the  probate  court  granting  adminis- 


4]  JANUARY  TERM,  1903.  367 

Guthrie  V.  GatbHe. 

sum  of  16,179.97  with  interest  thereon  at  the  rate 
per  cent,  per  annum  from  the  date  of  the  decree,  in  a 
wherein  Robert  E.  Guttirie,  Jr.,  administrator,  was 
itiff  and  Edwin  R.  Guthrie,  et  ai.,  are  defendants,  be- 
Docket  No.  10,  page  177,  of  the  recorda  of  the  clerk  of 
listrict  court  of  Lancaster  county,  Nebraska." 
ibseqnently,  an  order  of  sale  issued  in  tlie  foreclosure 
and  the  property  covered  by  tlie  decree  was  offered  for 
and  sold  to  Sarah  H.  Garman,  the  assignee  named  in 
'oregoing  assignment.  Objections  were  lodged  against 
confirmation  of  the  sale,  one  of  which  being  that  the 
hiiser  had  not  paid  into  court  or  to  the  sheriff  the 
imt  of  her  bid.  The  objections  were  sustained  and 
rmation  denied.  The  purchaser  appeals, 
is  conceded  that  the  plaintiff  never  paid  nor  ofifered 
ay  the  amount  of  her  hid,  M'hich  was  less  than  the 
ant  of  the  decree.  Her  contention  is  that  she  is  the 
owner  of  the  decree,  by  virtue  of  the  assignment  above 
3rth  and,  consequently,  no  payment  nor  tender  of  pay- 
t  was  required  of  her  to  entitle  her  to  a  confirmation 
le  sale.  There  is  no  evidence  to  support  this  conten- 
Tbe  only  evidence  tending  in  the  remotest  degree 
low  that  she  was  the  owner  of  the  decree,  is  the  assign- 
t  filed  in  the  case,  purporting  to  have  been  made  by 
idministrafor  of  the  estate  to  Robert  E.  Guthrie,  Sr. 
administrator  named  in  that  instrument  is  not  the 
iniatrator  who  prosecuted  the  action  as  plaintiff.  The 
?nce,  touching  his  appointment  and  qualification  as 
administrator,  was  excluded  by  the  court  and  can 
be  considered  on  appeal.  Ainsicorth  v.  Taylor,  53 
,  484;  Ailing  v.  Nelson,  55  Neb.,  161;  National  Life 
ranee  Co.  v.  Martin,  57  Neb.,  350.  That  the  bare  re- 
in the  assignment,  of  the  official  character  of  the 
;nor  and  his  authority  to  make  the  assignment,  was 
fficient  to  prove  such  facts,  is  clear.  Heuce  the  pur- 
er, not  having  paid,  nor  offered  to  pay,  the  amount  of 
bid,  and  not  having  shown  that  she  was  the  owner  of 
iecree,  confirmation  was  properly  denied. 
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Other  questions  are  discussed  by  counsel 
eucli  as  could  ariise  only  upon  a  record  show 
administration  by  some  probate  court  of  i 
before  stated,  all  evidence  on  tbat  point  was 
electing  to  prosecute  an  appeal  instead  of 
error,  the  appellant  submits  the  ease  to  thi 
same  evidence  upon  which  the  issues  \iere 
the  court  below.     Such  evidence  conciusiviy  shows  that 
the  order  appealed  from  is  rif^ht.  That  being  true,  it  would 
serve  no  useful  purpose  in  this  proceeding  to  speculate  on 
the  probable  effect  of  the  excluded  testimony,  had  it  been 
admitted. 

It  is  recommended  that  the  order  of  the  district  court 
denying  confirmation  of  the  sale  be  affirmed. 

Ames  and  Ddffib,  OC,  coDCur. 

Affibmed. 


The  Dawson  Codntt  National  Bank,  appeij^ant,  v. 
Chahlbs  Oldfatube  et  al.,  appbllees. 

FiuD  March  IS,  1903.    No.  ^2.674. 

CommiBsloner's  opinion.    Department  No.  2. 

Crops:    OwNEmmp:    Injunction:    Evidence  Sufficient.    Evidence  ex- 
amined, and  held  sufllclent  to  sustain  the  Judgment  of  the  district 

Appeal  from  the  district  court  for  Dawson   county. 
Tried  below  before  Sullivan,  J.    Affirmed. 

H.  D.  Rhea  and  G.  W.  Fox,  for  appellant. 

Edward  A.  Cook,  contra. 


In  this  ciise  the  plaintiff  in  the  court  below  brought  an 
action  asking  for  an  injunction  to  restrain  defendants 
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1  harvesting  a  crop  of  rye  growiii;!  on  ci-rtain  lands 
ated  in  Dawson  county,  Nebraska.  The  petition  aHegtjd 
plaintiff  was  the  owner  and  in  posspKsion  of  a  two- 
Is  iuterest  in  the  crop  of  rye;  that  the  defendants  were 
atening  to  enter  upon  the  premises  and  harvest  the  rye 
convert  the  same  to  their  own  use;  that  the  defend- 
were  insolvent,  and  that  plaintiff  had  no  adequate 
^ly  at  law  for  the  redress  of  the  threatened  trespasa 
this  jwtition  a  temporary  order  of  injunction  was 
ited  by  the  county  judge  of  Dawson  county.  Plaintiff 
pupou  harvested  the  rye  crop,  sold  the  same  and  con- 
ed the  proceeds  thereof  to  its  own  use. 
efendants  subsequently  filed  an  answer  to  plaintiff's 
tioD,  denying  that  the  petition  stated  any  cause  for 
table  relief,  and  alleged  that  they  were  the  ownei-s  of 
■o-thirds  interest  in  the  crop  of  rj'e,  and  that  plaintiff 
r  the  tempoi'ory  injunction  was  issued  had  entered  on 
premises,  harvested  the  rye,  converted  the  same  to  its 
use  to  defendants'  damage  in  the  sum  of  $2,000,  and 
d  that  the  cause  proceed  as  an  action  at  law  to  deter- 
;  the  rights  of  property  between  plaintiff  and  defend- 
to  the  two-thirds  interest  in  the  rye  crop  in  dispute, 
laintiff  filed  a  reply  to  this  answer  alleging  that  it  waa 
owner  of  the  rye  in  dispute  and  that  defendants  had 
•hased  the  crop  from  one  Itadcliff  with  full  knowledge 
le  fact  that  plaintiff  was  the  owner  thereof  at  the  time  , 
I  purchase  was  made. 

Q  issues  thus  joined  a  trial  was  had  to  the  court,  who 
alved  the  injunction  and  found  on  the  legal  issues  in 
r  of  defendants,  and  entered  a  judgment  in  their  favor 
^00  damages  against  the  plaintiff;  plaintiff  hrin^s  the 
te  to  this  court  for  review  ou  api)eal. 
n  the  trial  of  the  cause  the  issues  raised  on  plaintiff's 
tion  for  an  injunction  seem  to  have  been  priictically 
sight  of.  On  this  issue,  however,  there  is  a  finding  of 
hased  on  the  testimony  that  one  of  the  defendants  was 
Y  solvent  and  worth  more  than  $3,800  over  and  above 
egal  exemptions;  this  finding  fully  supports  the  judg- 
28 
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meat  of  the  district  court  i; 
prayed  for  by  plaintiff. 

On  the  trial  of  the  rights  of  property  neither  party  ap- 
pears to  have  requested  a  jury  and  the  right  of  the  court 
to  try  this  issue  without  the  intervention  of  a  jury  is  ooe 
that  can  not  he  I'eviewed  by  this  court  on  appeal. 

The  whole  contention  in  tlie  trial  of  the  cause  was  with 
reference  to  the  ownfi-ship  of  the  rye.     Plaintiff  contend- 
ing that  Kadcliff  had  put  the  crop  in  under  an  agreement 
with  it  by  which  it  was  to  furnish  the  seed  and  fi^ed  for 
his  teams,  and  that  when  the  crop  was  harvested  he  was  to 
deliver  two-thirds  of  it  to  a  mill  in  the  town  of  Lexdngton, 
and  that  he  was  to  receive  credit  for  the  market  value  ■ 
his  interest  in  the  rye  on  a  large  indebtedness  which  1 
owed  to  the  plaintiff.     Defendants  claimed  a  two-thin 
interest  of  the  ci"op  under  a  bill  of  sale  from  Radclil 
There  was  a  (inflict  of  testimony  on  the  question  of  owne 
ship,  and  the  court  below  found  in  favor  of  defendant 
contention. 

Witlioiit  detei-mining  whether  or  not  we  can  review  tt 
proceedings  of  the  legal  action  on  appeal,  it  is  sufScient  1 
say  that  there  is  competent  testimony  in  the  record  1 
sustain  the  judgment  of  the  district  court,  and  this  is  tl 
only  question  we  are  asked  to  review  in  the  brief  < 
appellant. 

It  is  therefore  recommended  that  the  judgment  of  tl 
district  court  be  affirmed. 

Barnes  and  Pound,  CC,  concur. 

Al'PIBUED. 


Mary  R.  McCowan  bt  au,  appellants,  t.  W 
votaw  et  al.,  appbllbbs. 

Filed  Uabch  18,  1903.    No.  12,677. 
CommlssloDer'B  opfnlon.    Department  No.  S, 
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recites  that  the  plaiatllt  introduced  all  bis  evidence,  which  the 
trial  court  tound  to  be  Insufflctent  and  dUmlssed  the  action,  the 
Judgment  will  not  be  reviewed  In  this  court  In  the  absence  of  a 
bill  ot  exceptions,  although  It  also  recites  that  In  the  oplnon  of 
the  trial  Judge  the  petition  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

Appeal  from  the  district  court  for  Frontier  county, 
ied  below  before  Noreis,  J.    Affirmed. 

J.  A.  TVtZ/tams  and  J.  L.  WhitCj  for  appellants, 

L.  H.  Cheney,  eontra. 

Ames,  C. 

This  is  an  artion  to  perpetually  enjoin  tlie  comity  board 
Frontier  county  from  laying  out  and  establishing  a 
blic  road  across  certain  lands  of  tbe  appellants.  The 
awer  denies  all  the  material  averments  of  the  petition, 
sides  alleging  certain  affirmative  matters  by  way  of 
fense.  There  was  a  trial,  at  the  conclusion  of  which  the 
urt  found  generally  for  the  defendants  and  rendered  a 
igment  of  dismissal  and  for  costs.  The  plaintiffs  appeal, 
t  have  failed  to  bring  with  the  transcript  an  authenti- 
ted  bill  of  exceptions,  so  that  we  are  unable  to  ascertain 
letber  the  finding  of  fact  was  supported  by  the  evidence, 
le  court  inserted  among  its  findings  a  statement  that  it 
i  not  consider  that  the  petition  states  a  cause  of  action, 
t  it  does  not  appear  that  we  are  helped  by  that  filet, 
is  recited  that  the  plaintiffs  introduced  all  their  evidence 
d  rested,  but  if  we  should  be  of  opinion  that  the  petition 
>es  state  a  cause  of  action,  we  should  still  be  ignorant 
lether  it  was  sustained  as  to  controverted  particulars, 
d  the  trial  court  held  expressly  that  the  evidence  as  well 
the  pleading,  was  insufficient.  In  this  state  of  the  record 
inding  by  this  court  that  the  petition  does  state  a  cause 
action,  concerning  which  we  express  no  opinion,  would 
id  to  no  practical  result 
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It  is  recommended  that  the  judgment  of  the  district  court 
be  affirmed. 

Albert  and  Dupfie,  CO.,  concur. 

Affirmed. 


Louis  Werner  et  al.  v.  Caroline  Linsenmeyer  et  al. 

Filed  March  18.  1903.    No.  12,678. 
Commissioner's  opinion.    Department  No.  1« 

1.  Appeal  and  Error:    Attachment:    Byidencb  Sufficuuvt.    The  fadg- 

ment  or  order  of  a  district  court  on  a  motion  to  dissolve  an  at- 
tachment will  not  be  reversed  if  austained  by  sufficient  oompd- 
tent  evidence. 

2.  Attachment:    Evidence  Sufficient.     Evidence  examined,  and  hM 

sufficient  to  sustain  the  finding  and  order  of  the  trial  court. 

Error  from  the  district  court  for  Gage  county.     Tried 
below  before  Letton,  J.    Affirmed. 

M.  B.  Davis^  for  plaintiffs  in  error. 

E.  0.  Kretsinger,  contm. 

Kjrkpatrick,  C. 

This  is  an  error  proceeding  brought  for  the  purjKise  of 
revei'sing  an  order  made  by  the  district  court  for  Qage 
county  discharging  an  attachment  in  an  action  pending 
in  that  county,  wherein  plaintiffs  in  error  were  plaintiffs 
and  defendants  in  error  were  defendants.  It  appears  from 
the  record  that  some  time  prior  to  November  26,  1901, 
plaintiffs  instituted  an  action  against  Caroline  Linsen- 
meyer to  recover  the  sum  of  fSOO  with  interest  for  allege  1 
breach  of  warranty  in  a  conveyance  of  certain  real  esta  8 
made  by  defendants  to  plaintiffs.  On  the  day  named,  i 
afladavit  for  attachment  was  filed,  alleging  the  non-rc  - 
dence  of  Caroline  Linsenmeyer  and  her  husband,  Andre  i 
Linsenmeyer,  and  an  attachment  was  duly  issued  ej   I 
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led  npOQ  the  property  in  which  defendants  had  been 
liding  for  many  years.  A  mofion  for  dissolution  of  the 
achment  waa  filed,  presenting  numerous  reasons,  among 
?m  being  that  the  property  was  the  homestead  of  de- 
idantfl,  and  that  the  matters  set  out  in  the  affidavit 
re  untrue.  Issue  being  joined  upon  aflidaTits,  the  ques- 
n  was  tried  to  the  district  court,  the  trial  resulting  in 

order  dissolTing  the  attachment,  to  reverse  ^'liich  this 
acceding  is  brought. 

[t  is  contended  that  the  trial  court  erred  in  overruling 
i  motion  filed  by  plaintiffs  to  strike  from  the  files  the 
idants  filed  by  Caroline  and  Carl  Linsennieyer,  the 
tsons  assigned  in  these  motions  being-firstithat  Caroline 
o.senmeyer  was  unable  to  read  the  English  language,  as 
peared  from  her  answer  filed  in  the  case,  and  that  it  did 
t  alHrmatiTely  appear  from  her  aifidavit  that  it  had  been 
id  to  her  and  that  she  understood  its  contents;  second, 
at  the  aflidavit  had  been  dictated  by  her  attorney  in  the 
tion;  that  the  aflidaWt  had  been  taken  before  a  notary 
lo  was  a  clerk  in  the  oflice  of  the  said  attorney,  and  as 
cb  was  interested  in  the  result  of  the  action;  and  fourth, 
at  the  notary  public  had  failed  to  note  the  expiration  of 
r  commission  as  a  notary  under  her  signature,  and  that 
cU  date  of  expiration  did  not  ap|«'ar  from  her  seal.  It 
further  contended  that  the  action  of  the  trial  court  in 
e  dissolution  of  the  attachment  is  not  sustained  by  suffi- 
mt  evidence. 

In  our  view  of  the  case,  it  will  only  be  necessary  to  con- 
ler  the  assignment  last  mentioned.  It  is  contended  by 
unsel  for  defendants,  that  leaving  out  of  consideration 
e  affidavits  last  mentioned,  regarding  which  the  motion 

strike  was  made,  there  is  still  in  the  record  abundant 
idence  to  sustain  the  action  of  the  trial  court.  It  ap- 
ars  from  the  affidavits  other  than  those  mentioned  that 
fendanta  had  been  residing  in  the  property  attaclied  as 
liomefltead  since  1892  continuously;  that  the  fainilv  ctin- 
tted  of  the  husband  and  the  wife,  and  of  a  niiiiiber  of 
ildren,  three  of  whom  were  minors  at  the  date  of  .he 
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attachment.  It  is  further  discU 
twelve  days  before  the  attachmt 
went  on  a  visit  to  Oklahoma  ' 
session  of  the  residence  their  eld 
married,  her  husband  and  the 
fendants  in  error.  Thej  left  i 
household  goods  of  every  kin( 
house,  taking  with  them  only  th 
ing  their  absence,  the  married  d; 
younger  brothers  and  sisters.  0 
after  the  attachment  was  lerii 
retnrned  to  her  home  from  Ok 
returnetl  some  time  in  Januar; 
The  most  that  can  be  conten 
tablished  by  their  affidavits  is  th 
Linst'umeyer  made  statements  t 
brother,  who  had  a  farm  In  Okls 
husbiiiid  to  come  and  live  in  the  1 
to  krc]>  house,  and  the  husbam 
ment  of  the  farm;  that  she  a 
down  there  for  a  while  to  see  li' 
and  that  if  they  were  favorabi 
would  sell  their  home  in  Bef 
residence  in  the  Territory;  that 
with  a  fMjrson  living  in  or  nea 
the  home,  and  that  she  had  a 
hanging  lamp,  saying  that  her 
homa  was  fiirnishcd,  and  that, 
need  such  things;  that  she  bai 
son-in-iaw,  who  was  to  pay  her  ! 
of  her  sons  was  to  hoard  in  li 
these  statements  are  positively  ■ 
meyer  in  her  aflidavits  in  rebut 
are  made.  She  is  corroborated 
of  her  children,  as  well  as  by 
to  show  that  the  purpose  in  raa 
was  to  visit  her  brother,  and  tl 
IB  a  short  time.     It  is  nowber< 
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lere  is  no  evidence  tending  to  sh6w,  that  the  husband 
!poke  about  abandoning  the  homestead.  Even  con- 
;  that  the  defendant  Caroline  Linsenmeyer  made 
e  statements  attributed  to  her,  the  evidence  would 
fall  far  short  of  showing  an  abandonment  of  the 
itead.  In  these  alleged  statements  she  is  represented 
eaking  of  a  contingent  abandonment  and  removal 
the  state.  It  would  be  a  harsh  construction,  indeed, 
y  unwarranted  on  principle,  to  hold  upon  such  state- 
1  that  the  huiuestead  had  been  abandoned.  The  trial 
found  that  the  defendants  had  not  abandoned  their 
jte:-l,  and  under  the  evidence,  after  excluding  the 
vit»  complained  of,  it  must  be  held  that  the  finding 
'  trial  court  is  well  sustained. 

;  only  statutory  ground  upon  which  this  attachment 
lought  to  be  sustained  is  that  the  defendants  were 
ssidents.  It  was  so  alleged  in  the  affidavit  of  at- 
lent,  and  an  attempt  made  to  show  that  defendants 
eft  the  state  with  the  intent  and  for  the  purpose  of 
^  up  their  residence  in  Oklahoma.  The  evidence 
>fore  referred  to  quite  satisfactorily  establishes  that 
jmestead  had  not  been  abandoned,  that  consequently 
dants  were  not  non-residents,  and  it  follows  that  the 
n  to  discharge  the  attachment  was,  by  the  trial  court, 
rly  sustained. 

s  therefore  recommended  that  the  order  of  the  dis- 
!ourt  be  affirmed. 

SUNOS  uid  LoBlNGiEB,  CC,  concur. 


The  State  of  Nebbask. 
George  D.  Fou.mer, 
AND  Buildings,  bt  a 

Piled  Mabct 
Commissi  oner 'a  o 

1.  Uandamns;    Pudlic  Laihw 

damufl  will  lie  to  contr 
public  lands  and  building 
lease  of  public  school  la 

2.  Judicial  Sales:     BiODiita,  A( 

by  wblcb  one  bidder  was 
another  party  who  was  i 
lease  IF  the  land  wae  ee 
against  public  policy  wt: 
tended  to,  and  did  not  In 
was  known  to  the  oHicerf 

Errok  from  the  distr 
Tried  below  before  CORNl 

•Albert  W.  Crites,  for 

F.  N.  Protit.  Attorney 
and  Doyle  c£  Bcrge,  contr 

The  agreement  made  b 
to  bidding  was  a  prop* 
Olson  V.  Lamb,  5G 'Si'b.,  H 
Hunt  V.  Elliott,  41  Am.  R 
30  Cal.,  586;  National  Bn 
20  N.  J.  Eq.,  159;  Marie 
kins  V.  EnHign,  25  N,  E 
Brown,  24  Ohio  St.,  565. 

Hastings,  C. 

This  was  an  applicatioi 
court  for  Lancaster  count 
a  citizen  and  resident  of  1 
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owner  or  lessee  of  school  1 
prescribed  amount,  and  th; 
is  in  that  county,  the  east 
t  half  t)f  tlie  east  half  of  s 
B'as  awarded  to  him  at  the 
fc  lie  tendered  payment  an 
3  commisBioner  directed  h 
nty  treasurer  of  Dawes 
i  would  be  awarded  to  hin 

buildings  in  due  season  i 
nty  treasurer,  relator  mi 
It,  which  he  has  ever  since 
Le  day,  before  relator  c< 
.liarn  Hollinrake  applied 
ease  of  the  land  and 
ch  was  received ;  that 
ew  days  later  and  wht 
ned  of  the  Hollinrake 
le  had  been  forwarded  to 

relator  protested  against 
ided  his  lease  which  was 
lollinrake;  that  the  land 
isurer  had  full  knowledge 
the  premises,  and  that  tl 
text  of  carrying  out  an  aj 
llinrake,  refused  to  esecu 
ir  and  subsequently  did  mt 
emand  in  writing  served  i 
ler,  was  on  file  in  the  ofii 
ation  of  relator's  rights  a 
•ake  was  executed  on  Blai 

no  adequate  remedy  at  1 
rompel  the  execution  of  a 
lollinrake  was  permitted 
giag  that  the  court  had  n 
iius;  that  the  board  of  cd 

state  of  Nebraska  has  e: 
he  matter  of  leasing  schoo' 
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Btate  T.  Follmer. 

jn  did  not  state  a  cause  of  action 
aself  was  a  competent  bidder  at 
be  highest  bidder  for  the  preiais 
li  was  recorded  as  provided  and 
and  the  lease  properly  awarded 
I  in  leasing  said  premises  and 
or,  was  at  the  relator's  suggei 
espondent  Follmer  answered,  ad 
iship,  admitting  his  own  ineu 

of  public  lands  and  buildings;  i 
g  of  lands  in  Dawes  county  ai 
and  commissioner,  Wolfe,  offere* 
lands  and  they  were  struck  off  h 
,ime  the  relator  stated  that  as  ■ 
on  the  bid  was  for  the  benefit 
who  was  there  in  person  direct! 
ns  were  given  to  him  at  that  tii 
on  should  be  leased  to  William  : 
's  making  application  for  it  and 
That  William  Hollinrake  carri 

and  in  due  course  of  business 
lade  to  Hollinrake  for  the  320  i 
ation  the  other  land  was  lease 
ig  to  the  arrangements  made  at 

court  found  the  issues  in  favo 
ismisscd  the  relator's  appiicatio 
in  his  brief  that  the  evidence  as  t 
me  of  the  bid  is  contlicting  and 
ports  the  finding.  His  contenti 
cts  set  out  and  found  by  the  cou 
nse  tor  the  reason,  as  he  claimf 
iiient  between  the  relator  and  I 
iry  to  public  policy  and  the  Ian 
lit  to  carry  it  out  if  it  was  mad 
that  there  was  nothing  against 
•ement;  that  the  bid  being  by 
ance  of  the  arrangement  and  so 
vaa  ogaimit  public  policy,  it  de] 
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laim  under  it,  and  third,  that  the  relator's  remedy 

by  maudamus  in  any  event  but  by  a  proceeding  to 
f  the  action  of  the  board  of  educational  lands  and 
in  awarding  the  lease  to  Hollinrake. 
State  V.  Scott,  17  Neb.,  at  page  688,  cited  to  the 

that  error  proceedings  will  lie  from  the  action  of 
)ard  of  educational  lands  and  funda  to  .the  district 

such  seems  to  be  the  holding  in  that  case.  If  this 
B,  it  would  aeem  that  the  relator  would  have  a  plain 
.dequate  remedy  in  the  ordinary  course  of  law,  in 

case,  by  section  646  of  the  Code  of  Civil  Procedure, 
indamua  would  be  allowed  to  issue.  Thati  right  of 
V  by  appeal  or  error  prevents  mandamus,  has  been 
mtly  held  by  this  court.  State  v.  Cornell,  54  Neb., 
Uate  V.  BabcQck,  22  Neb.,  at  page  47 ;  State  v.  Merrell, 
b.,  575;  State  v.  Kiiikaid,  23  Neb.,  641. 
3,  however,  hardly  necessary  to  pass  upon  this  point, 
uld  seem  that  there  is  nothing  in  the  doctrine  of- 
:  policy^  which  would  forbid  an  intending  purchaser 
i  piece  of  land,  on  his  own  behalf,  from  bidding  for 
er  piece  immediately  contiguous  on  behalf  of  an- 

purchaser,  who  was  then  present  and  directing  the 
where  the  whole  transaction  is  0]>enly  done  in  the 
ice  and  with  the  knowledge  of  the  officer  conducting 
ale.  This  is  especially  true  wliere,  as  in  this  in- 
i,  the  officer  is  not  bound  to  accept  any  bid.  The 
;ommissioner  is  only  to  make  the  lease  if  he  finds  it 

the  best  interests  of  the  state,  otherwise  he  may 
the  land  without  leasing.  Section  15,  chapter  80, 
lied  Statutes  [Annotated  Statutes,  section  9874]. 
the  officers  had  full  knowledge  of  the  arrangement 
!  time  is  manifest  from  HoUinrake's  application  be- 
rst  and  the  bid  being  entered  as  his  and  before  the 
1  leasing  his  protest  was  entered, 
the  facts  of  this  sale  were  as  found  by  the  district 

there  seems  to  have  been  no  valid  legal  objection  to 
warding  of  the  lease  by  the  board  of  educational 

and  funds  to  Hollinrake,  and  that  the  contention 
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Dexter  v.  Citizens  Nat  Bank  of  Norfolk;. 

that  such  action  was  unlawful  is  without  merit.  It  ha^ 
conceded  by  the  relator  that  there  is  evidence  to  sni^ 
the  finding  of  the  trial  court  as  to  the  character  of  tte 
transaction,  it  must  be  permitted  to  stand. 

It  is  recommended  that  the  judgment  of  the  distriet 
court  be  affirmed. 

EiBKPATBiGK  and  LoBiNGiEB,  CO.,  coucur. 

Affx&medl 


Frank  K  Dbxtbr  v.  The  Citizens  Nationai*  Bank  or 

Norfolk,  Nebraska. 

Filed  Apbil  9,  1903.    No.  12,070. 
Commissioner's  opinion.    Department  No.  3. 


V«ndor  and  Furchaser:   Fbaxtds,  Statute  of:   Mobtoaoe  fob 

nro  Debt:  Priobities.  A  vendee  in  good  £aith  and  for  a.  ^alid  ul 
sufficient  consideration  of  chattels  which  are  left  in  the  pooBcaalfli 
of  the  vendor  under  such  circumstances  as  to  satisfy  tlie  requiTe> 
ments  of  the  statute  of  frauds,  has  a  right  superior  to  that  of  t 
creditor  who  subsequently  obtains  them  in  pledge  to  secure  tbi 
payment  of  a  pre-existing  debt 

Error  from  the  district  court  for  Madison  comitj' 
Tried  below  before  Cones,  J.    Reversed. 

Povyers  &  Hays,  for  plaintiff  in  error. 

A  mortgage  of  goods  which  the  mortgagor  does  not 
own  at  the  time,  though  he  may  afterwards  acquire  them, 
is  void  as  to  such  goods,  as  against  subsequent  parchaserSr 
or  attaching  creditors.  Jones,  Chattel  Mortgages  [4ti 
ed.],  sections  138,  154;  Case  v.  Fish,  15  N.  W.  B^ 
[Wis.],  808;  Chapman  v.  Weismer  and  Steinbache\  ,  4 
Ohio  St.,  481;  Long  v.  Hines,  19  Pac.  Rep.  [Kan.],  1  )6; 
Moody  V.  Wright,  13  Met.  [Mass.],  17;  1  Oobbey,  Oha  tA 
Mortgages,  section  359 ;  Standard  Brewery  Co.  v.  Nu  W- 
maai,  70  111.  App.,  356;  BrunstciGk-Balke-Gollender  Cc  ft 
Stevenson,  4  N.  Y.  Supp.,  123 ;  Armstrong  v.  Ford,  38  1  16 
Eep.  [Wash.],  866;  Fishback  v.  Yam,  Dusen^  22  N.  W.  }  ep. 
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1.],  244;  Robingon  v.  Elliott,  22  Wall.  [U.  8.],  513; 
.  Kerr,  19  Neb.,  at  page  555 ;  Steele  v.  Ashenfelter,  40 
770 ;  Wedgewood  v.  Bank,  29  Neb.,  165. 

bank's  mortgage  was  never  recorded,  so,  under  the 
e,  it  could  not  be  foreclosed.  Lehman-Higginaon, 
r  Co.  V.  McClain,  64  Pac.  Rep.  [Kan.],  1029. 

mortgage  contained  no  provision  for  selling  and 
ing  the  proceeds  of  the  sale  of  the  mortgaged  prop- 
>  the  satisfaction  of  the  debt,  and  it  does  not  appear 
he  money  from  the  sales  was  so  applied.  Buokntaff' 
Mfg.  Co.  V.  Snyder,  54  Neb.,  538;  Lepin  v.  Coon,  64 
664. 

M.  Robertson,  contra. 

!  mortgage  was  valid  as  between  the  parties.     1 

ly,  Chattel  Mortgages,  section  355;  Earle  v.  Burch, 

:b.,  702;  ConGhman  v.  Wright,  8  Neb.,  1;  The  Ameri- 

igar  Co.  v.  Foster,  36  Mich.,  368. 

J  who  actjuires  title  to  mortgaged  property  by  con- 

with  the  mortgagor,  or  his  vendee,  after  the  execution 

!  mortgage,  and  without  notice  thereof,  is  a  "subse- 

,  purchaser  in  good  faith."     Farmers  d  Merchants 

V.  Anthony,  39  Neb.,  343;  2  Cobbey,  Chattel  Mort- 
,  section  611, 

e  who  purchases  personal  property  with  knowledge 
prior  unrecorded  mortgage  thereon,  takes  subject  to 
en  treated  by  such  mortgage.     Wagner  v.  Stcfjin,  38 

392;  Railsback,  Mitchell  &  Co.  v.  Patton,  34  Neb., 
The  American  Cigar  Co.  v.  Foster,  36  Mich.,  368. 
the  lien  of  the  mortgage  did  not  attach  prior  thereto, 
ached  at  the  time  the  mortgagor  turned  the  property 
'ed  by  the  mortgage  over  to  the  mortgagee.  Cole  v. 
,  19  Neb.,  553 ;  1  Cobbey,  Chattel  Mortgagee,  sections 
357-359. 

ilES,  O. 

LC  Norfolk  Nebraska  Produce  Commission  Company, 

rporation,  was  doing  buisiness  at  Norfolk,  Nebraska. 
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Dexter  v.  Cltlsens  Nat  Bank  of  Norfolk. 

On  the  11th  day  of  October,  1895,  it  executed  and  delivered 
to  the  defendant  bank  a  chattel  mortgage  which  has  never 
been  put  upon  the  county  records.  The  instrument  de- 
scribed certain  property  specifically,  and  contained  in  ad- 
dition to  such  description  the  following  clause:  "Said 
mortgage  is  intended  to  cover  all  merchandise  and  per- 
sonal property  of  every  kind,  now  in  said  cold  storage 
building,  and  that  may  be  therein  at  the  time  possession 
may  be  taken  or  sought  by  the  mortgagee,  its  successor  or 
assigns."  After  the  execution  of  the  mortgage  the  com- 
pany purchased  and  put  in  the  building  two  hundred 
barrels  of  apples.  Afterwards,  also,  the  company  became 
indebted  to  Mrs.  Lucina  H.  Dexter,  who  was  the  wife  of  the 
plaintiflF,  then  vice-president  of  the  company.  In  January, 
1897,  Mrs.  Dexter  accepted  the  apples  in  part  payment  and 
was  paid  the  residue  of  her  demand  in  cash.  At  and 
previous  to  tliat  time  she  had  knowledge  of  the  existence 
and  terms  of  the  mortgage.  The  apples  remained  in  the 
custody  and  possession  of  the  company,  except  about  forty 
barrels  of  them  were  sold  for  Mrs.  Dexter's  account  by 
her  husband,  the  plaintiff,  as  her  agent.  In  February 
following  the  company  turned  over  all  its  property, includ- 
ing the  unsold  residue  of  the  apples,  to  the  bank,  to  be  sold 
for  the  payment  of  its  indebtedness  to  the  latter.  The 
plaintiff  participated  in  the  delivery  of  the  property  and 
in  an  agreement  then  made  that  the  bank  should  dispose 
of  it  at  private  sale  for  the  purpose  above  mentioned.  At 
this  time  the  bank  had  no  knowledge  of  the  sale  to  Mrs, 
Dexter.  A  short  time  after  this  last  transaction,  the 
plaintiif,  as  the  agent  of  his  wife,  demanded  of  the  bank 
the  possession  of  the  apples  as  being  her  property.  The 
demand  was  refused  and  shortly  afterwards  he  begun  this 
action,  as  the  assignee  of  his  wife  of  her  claim,  for  a  co  i- 
version  of  the  fruit.  A  trial  resulted  in  a  verdict  aid 
judgment  for  the  defendant,  a  reversal  of  which  is  soug  it 
by  this  proceeding. 

The  mortgage  to  the  bank,  in  so  far  as  it  sought  to  affeet 
after  acquired  property,  was  a  nullity.      New  Linccln 
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Hotel  Go.  V.  Shears,  57  Neb.,  478;  Battle  Greek  Valley 
Bank  v.  First  National  Bank^  62  Neb.,  825,  88  N.  W.  Rep., 
145.     It  therefore  created  no  lien  or  charge  upon  the 
apples  even  as  between  the  parties.    The  sale  of  the  apples 
to  Mrs.  Dexter  was  valid  as  between  the  parties,  because  it 
rested  ui)on  a  valid  consideration  and  was  evidenced  by  an 
actual  delivery  of  a  part  of  the  property  so  as  to  exempt 
it  from  the  operation  of  the  statute  of  frauds.     Because 
there  was  no  change  of  possession  it  was  void  by  statute 
as  to  the  creditors  of  the  vendor,  but  according  to  a  multi- 
tude of  decisions  by  this  court  the  word  "creditor^'  in  this 
connection  means  one  who  has  seized  the  property  by 
judicial  process.    The  bank  does  not  come  within  this  de- 
scription.    It  was  by  the  same  statute  void  as  to  subse- 
quent purchasers  in  good  faith.    But  we  think  the  bank 
was  not  a  purchaser  in  good  faith  within  the  meaning  of 
the  statue.    It  acquired  the  goods,  not  for  a  present  con- 
sideration, nor  by  judicial  process,  nor  by  virtue  of  a 
valid  nor,  indeed,  any  mortgage  upon  them,  nor  even  in 
payment  of  all  or  any  portion  of  any  demand  in  its  behalf, 
but  by  way  of  pledge  for  the  purpose  of  selling  them  and 
applying  the  proceeds  towards  the  payment  of  a  pre-exist- 
ing indebtedness.    The  title  to  the  property  was,  with  the 
exceptions  named  in  the  statute,  in  Mrs.  Dexter,  and  we 
think  the  case  falls  within  the  principle  of  Tootle  v.  First 
National  Bank,  34  Neb.,  863.    In  that  case  one  Yates  had 
purchased  and  obtained  the  possession  of  certain  mer- 
chandise from  the  plaintiff  under  circumstances  entitling 
the  latter  to  rescind  the  sale  and  recover  the  goods.  Yates 
mortgaged  the  goods  to  secure  a  pre-existing  debt  to  the 
bank,  which  was  ignorant  of  the  fraud  affecting  his  title. 
The  mortgagee  took  possession  and  the  vendor  of  Yates 
brought  replevin.     It  was  held  that  the  bank,   having 
parted  with  no  present  value,  was  not  a  bona  fide  pur- 
chaser for  value,  and  the  plaintiff  recovered.     The  only 
difference  between  that  case  and  this  is,  that  Yates  had 
acquired  a  title  to  the  merchandise  defeasible  at  the  op- 
tion of  his  vendor,  while  in  this  case  Mrs.  Dexter  had 
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acquired  a  title  to  the  apples  not  defeasible  by  her  Tendor, 
by  any  means,  without  her  consent.  It  is  not  necessary 
to  inquire  whether  if  the  plaintiff  had  been  the  purchaser 
of  the  apples,  he  would  have  been  estopped  from  claiming 
them  by  his  participation  in  the  delivery  of  them  to  ibe 
bank.  His  wife  is  not  charged  with  such  participation 
and  he  succeeded  to  her  right  The  facts  are  undisputed 
and  are  insufficient  to  support  the  verdict  and  judgment 
It  is  recommended  that  the  judgment  of  the  distrid 
court  be  reversed  and  a  new  trial  awarded. 

DuFFiB  and  Albert,  CO.,  concur. 

Bbversed  and  remanded. 


Merchants  &  Manufacturers  Mutual  Insurance  Com- 
pany V.  PiLMORE  H.  Baker. 

FiUED  Apbil  9,  1903.    No.  12,424. 
Commissioner's  opinion.    Department  No.  2. 

1.  Insurance:    Assessments:   Non-Patment:   Cancellation  of  Polkt. 

A  mutual  Insurance  company  may  suspend  or  camcel  a  policy  «f 
insurance,  issued  to  one  of  its  members,  for  non-payment  of  a> 
assessment  or  premium  where  its  by-laws  and  the  policy  provide 
for  such  action. 

2.  Insurance:    Principal  and  Agent:    Payment  to  Agent:    Canctojla- 

TioN  or  Policy.  Where  a  policy  Ib  Issued  and  sent  to  a  soUcitiog 
agent  who  has  only  limited  power  to  bind  the  company,  to  be  de- 
liyered  by  him  to  the  insured,  and  is  accompanied  by  a  statement 
of  the  amount  due  as  the  advance  assessment  or  premium,  which 
is  not  remitted,  the  company  may  cancel  the  policy,  after  doe 
notice  of  the  fact  of  non-payment  and  of  its  intention  to  do  so  hu 
been  given  to  the  agent  and  the  assured,  notwithstanding  s  dti 
agent,  without  its  knowledge,  may  have  money  in  his  handa  be- 
longing to  the  assured  out  of  which  he  had  agreed  to  pay  be 
premium. 

8.  Insurance:  Cancellation:  Reinstatement  Aftkb  Loss.  When  ^ 
policy  has  been  canceled  and  notice  of  that  fact  has  been  gl  m 
to  the  assured  and  the  agent,  and  a  considerable  time  th    «■ 
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after  the  building  described  therein  is  destroyed  by  fire,  the  com- 
pany cannot  be  compelled  to  accept  payment  of  the  premium,  re- 
instate the  policy  and  thus  render  itself  liable  for  the  loss. 

Error  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Frost,  J.    Reversed. 

Tibbets  Bros.,  Morcy  d  Anderson,  for  plaintiff  in  error. 

Geo.  A.  Adams  J  contra. 

Barnes,  C. 

The  plaintiff  herein  prosecutes  error  from  a  judgment 
of  the  district  court  for  Lancaster  county,  in  a  suit  wherein 
the  plaintiff  was  defendant  and  the  defendant  in  error  was 
the  plaintiff.  The  defendant  brought  suit  against  the 
plaintiff  on  an  insurance  policy  to  recover  the  sum  of  f  500 
alleged  to  have  been  his  loss  sustained  by  the  accidental 
burning  of  his  building  situated  in  the  village  of  TTave- 
lock,  which  is  alleged  to  have  been  covered  by  said  insur- 
ance policy.  The  petition  declared  on  the  policy  in  the 
usual  form.  The  answer  contained  a  denial,  and  in  ad- 
dition thereto  the  following: 

"The  defendant  for  further  answer  to  said  petition  al- 
leges and  states  that  the  policy  of  insurance  sued  on  in 
plaintiff's  petition  was  delivered  to  the  plaintiff  upon  con- 
dition that  the  plaintiff  should  pay  one-half  of  the  amount 
of  the  premium  named  in  said  policy,  to  wit,  one-half  of 
|15,  or  17.50,  upon  said  delivery;  that  plaintiff  failed  to 
pay  said  premium,  and  that  defendant  received  no  con- 
sideration for  the  issuance  and  delivery  of  said  policy. 

"Defendant  further  alleges  and  states  that  at  the  time 
of  the  fire  complained  of  in  plaintiff's  petition,  and  by 
reason  of  the  failure  of  plaintiff  to  pay  the  premium  as  re- 
quired, that  said  policy  was  void  and  of  no  force  and 
effect;  and  that  a  long  time  prior  to  the  date  of  said  fire 
the  said  policy  and  contract  of  insurance  had  been  re- 
pudiated and  canceled  by  this  defendant." 

The  reply  to  these  matters  of  defense  was  a  general 
29 
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denial.  Upon  the  issues  thus  joined  the  cause  was  tried 
to  a  jury  and  resulted  in  a  verdict  and  judgment  in  favor 
of  the  defendant  herein  and  against  the  plaintiff  for 
$522.65. 

But  two  questions,  cancellation  and  payment,  are  in- 
volved in  this  controversy.  We  shall  pay  no  particular 
attention  to  the  latter  question,  for  the  case  must  be  de- 
cided on  the  facts  relating  to  the  cancellation  of  the  policy. 

It  appears  from  the  record  and  bill  of  exceptions  that 
for  some  time  prior  to  the  17th  day  of  March,  1900,  the 
defendant  herein  and  one  P.  L.  Sumpter  were  engaged  in 
certain  lines  of  business  together,  as  partners,  in  the  vil- 
lage of  Havelock,  and  on  that  day  the  partnership  was 
dissolved;  an  accounting  was  had  between  them,  and  it 
was  found  that  they  owed  the  sum  of  f366.09;  that  there 
were  due  them  on  that  day  $457.75  in  the  nature  of  bills 
receivable,  leaving  a  net  balance  in  their  favor  of  f9].60; 
that  they  had  in  cash  |169.32,  which  appears  to  have  been 
in  a  box  in  their  safe,  and  a  balance  in  the  bank  of  $139.45, 
making  a  total  cash  balance  of  $308.77;  that  they  had  due 
them  on  notes,  which  had  not  been  paid  before  that  time, 
$308.02,  which,  taken  together  with  the  cash  and  the  bal- 
ance of  accounts,  gave  them  as  partnership  assets,  over 
liabilities,  the  sum  of  $708.45.  It  further  appears  that 
all  of  these  assets  were  in  the  hands  of  F.  L,  Sumpter,  one 
of  the  said  partners.  It  also  appears  that  the  defendant 
was  preparing  to  take  a  trip  to  Arkansas,  with  a  possible 
view  of  remaining  thdre;  that  on  the  20th  of  the  month, 
being  about  to  leave,  he  took  $20  in  cash  out  of  the  money 
box,  and  said  to  Sumpter,  who  was  the  soliciting  agent  of 
the  insurance  company,  that  he  believed  he  ought  to  have 
his  building  insured.  This  was  assented  to  by  Sumpter, 
who  t(Ud  him  that  it  would  be  necessary  for  him  to  sign  a  i 
application.  Sumpter  thereupon  produced  a  blank  aj  - 
plication,  which  was  signed  by  the  defendant,  who  tol  I 
Sumpter  to  procure  the  insurance  for  him.  It  appears  thfi  : 
the  rate  Was  discussed,  and  Sumpter  told  defendant  tha  ; 
the  premium  required  would  be  $10.    It  is  shown  that  th 
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was  never  segregated  from  the  balance  of  the  fund  in 
hands  of  Sumpter;  that  no  manual  payment  of  it,  or 
other  sum,  was  ever  made  by  Sumpter  to  tlie  company, 
t  was  further  shown  on  the  trial  that  the  application 
led  by  the  defendant  was  not  placed  before  the  oflBcers 
he  insurance  company  until  the  5th  day  of  May ;  that 
vas  then  approved,  and  the  policy  of  insurance  in 
stion  herein  was  issued  and  sent  to  Sumpter  to  be  de- 
red  by  him  to  the  defendant  on  that  day.  Accompany- 
said  policy  was  a  statement  or  bill  for  the  amount  of 
Dtium  then  due,  to  wit,  the  sum  of  $7.50.  The  money 
I  never  paid  to  the  company  and,  as  Sumpter  says, 
)verIooked  it.  On  the  26th  of  May,  1900,  the  company 
ified  the  defendant  by  letter,  duly  mailed  and  ad- 
^ed  to  his  usual  place  of  residence,  that  his  premium 
assessment  had  not  been  paid,  and  in  order  to  con- 
le  his  policy  in  force,  such  payment  must  be  made 
)r  before  the  5th  of  June  following;  Sumpter  was  also 
ified  of  said  facts.  On  the  6th  of  June  the  amount  of 
assessment  or  premium  not  having  been  paid,  and 
company  having  heard  nothing  from  Sumpter  or  the 
jndant,  it  canceled  the  policy  upon  its  books  and  gave 
defendant  notice  of  that  fact  by  a  letter  duly  mailed 
lis  address  at  his  place  of  residence,  where  his  family 
I  lived.  Nothing  more  was  done  about  the  matter  and 
liing  further  was  heard  of  it  until  the  4th  day  of 
y  following,  when  the  building  was  burned-  After 
fire  occurred,  and  on  the  14th  of  July,  Sumpter  sent 
raft  for  f5.25  to  the  company,  which  was  returned  to 
,  with  the  following  letter: 
'■.  F.  L.  Sumpter,  Havelock,  Neb. 
Deab  Sib:  Your  favor  of  the  14th  received  inclosing 
ft  for  15.25  which  I  return  herewith.  Policy  No.  3188 
led  to  P.  H.  Baker  oa  May  5,  1900,  was  suspended  on 
le  6,  1900,  for  non-payment  of  premium.  Mr,  Baker 
1  notified  to  that  effect,  and  the  notification  was  on 
in  your  office,  a  copy  of  which  is  recorded  in  this 
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oflRce.  Mr.  Bakor  was  notified  on  May  25,  that  his  -pre- 
mium  would  fall  due  and  payable  on  June  5,  and  notice 
of  the  premium  was  also  sent  with  the  policy.  I  beg  to 
have  you  call  Mr.  Baker's  attention  to  section  12,  1887, 
Nebraska  Insurance  Law,  under  which  this  company  or- 
ganized ;  also  article  10  of  our  by-laws,  inclosed  herewith, 
a  copy  of  which  is  on  our  policies. 

"I  regret  very  much  that  this  has  occurred,  but  trust 
you  see  our  position  in  the  matter.    I  beg  to  remain, 

"Yours  very  respectfully, 

"E.  F.  Philbbook,  Jr., 

^Supt.  of  Agents/' 


a' 


The  first  notice  the  plaintiff  ever  had  that  it  was 
claimed  that  the  premium  had  been  paid  to  the  agent 
Sumpter,  was  after  the  fire  occurred.  Sumpter  was  a 
mere  soliciting  agent  without  general  powers;  that  he 
had  no  authority  to  make  contracts  of  insurance  cannot 
be  questioned.  Farmers  d  Merchants  Insurance  Co,  r. 
Graham,  50  Neb.,  818. 

It  must  be  observed  that  this  insurance  company  is  a 
mutual  concern;  that  its  policy  could  only  be  obtained 
by  making  the  proper  application,  paying  the  advance 
premium  or  assessment,  and  becoming  one  of  its  mem- 
bers. Whoever  becomes  a  member  of  a  mutual  insurance 
company  is  bound  by  all  of  the  by-laws,  rules  and  regula- 
tions thereof.  One  of  the  by-laws  of  this  company  was, 
that  the  policy  of  insurance  should  be  suspended,  and 
the  company  should  not  be  liable  thereon  at  any  time 
when  the  defendant  was  in  default  for  the  payment  of 
his  assessments.  If  the  premium  was  not  paid,  the  policy 
could  be  suspended  or  canceled  and  no  recovery  could  be 
had  thereon.  The  company  repeatedly  called  attention 
to  the  fact  that  the  premium  had  not  been  paid,  a  i 
Sumpter,  with  whom  the  defendant  herein  had  left  \  s 
moneys  in  the  expectation  tliat  he  would  pay  the  premiii  i 
out  of  them,  i)aid  no  attention  to  the  lettera  of  the  co'  - 
pany  calling  his  attention  to  the  matter.     Having  cal?   I 
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upon  both  Sumpter  and  the  defendant  for  the  preminm 
and  receiving  no  satisfaction  the  company  finally  can- 
celed the  policy,  as  it  had  a  right  to  do  under  its  express 
terms,  and  notified  the  defendant  of  such  cancellation 
by  a  letter  addressed  to  him  at  his  usual  place  of  resi- 
dence, and  which,  so  far  as  appears,  was  duly  received  by 
him,  in  which  it  gave  the  express  reason  for  the  cancella- 
tion, that  the  premium  remained  unpaid.    It  appears  also 
that  Sumpter  was  duly  notified  of  this  fact     The  loss 
occurred  about  thirty  days  after  the  policy  was  canceled, 
and  the  company  pleads  and  relies  on  such  cancellation 
as  its  defense.     It  clearly  appears  that  the  cancellation 
was  complete.    What  further  was  necessary?    The  com- 
pany did  not  have  defendant's  money,  neither  did  the 
company's  agent  have  it.    The  money  remained  where  he 
had  put  it  subject  to  his  order,  and  after  repeated  notifica- 
tions that  the  premium  was  due,  it  still  remained  there. 
No  attempt  was  made  to  get  it  into  the  hands  of  the  com- 
pany until  after  the  loss,  and  the  company  is  not  charge- 
able T^dth   knowledge   of   what    Sumpter   knew   because 
Sumpter  was  not  authorized  to  issue  policies,  and  had 
only  limited  powers.     The  policy  having  been  canceled 
the  company  could  not  be  required,  after  a  loss  had  oc- 
curred, to  accept  the  premium  and  reinstate  the  policy 
and  thus  make  itself  liable  for  such  loss. 

For  the  foregoing  reasons  we  recommend  that  the  judg- 
ment of  the  district  court  be  reversed,  and  the  cause  re- 
manded for  further  proceedings. 

Pound  and  Oldham^  CO.,  concur. 

Bbvebsbd  and  bbmanded. 
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V.  J.  Stedry  V.  Albert  Beck^  Administrator  of  tei 
Estate  of  Wencil  Begk^  Deceased. 

Filed  Apbil  9,  1903.    No.  12,553. 
Ck)mmissioner's  opinion.    Department  No.  3. 

1.  Appeal  and  Error:    Recobd  Must  Show  Affismatiye  Kvafm.    T9 

warrant  a  reversal  of  a  Judgment  of  the  district  court,  rerenlig 
an  order  of  the  county  court,  error  must  affirmatively  appear. 

2.  Appeal  and  Error:   Record  Incomplete:   PBESirMPnoxs.     If  tHe  re^ 

ord  presented  to  this  court  in  such  case  is  not  complete,  and  it 
because  of  such  incompleteness,  it  is  impossible  to  determlv 
whether  the  judgment  of  the  district  court  is  right  or  wroii&  it 
will  be  presumed  to  be  right 

Error  from  the  district  court  for  Saline  county.  Tried 
below  before  Stubbs^  J.    Affirmed. 

F.  TF.  Bartos  and  Mockett  &  Polkj  for  plaintiff  in  error. 

J.  H.  Grimm  &  Son^  contra. 

Albert^  C. 

The  plaintiff  in  error  asks  the  reversal  of  a  jndgmeot 
of  the  district  court  reversing  an  order  of  the  county  court 
allowing  a  claim  against  the  estate  of  which  the  defendant 
in  error  is  administrator. 

Much  of  the  brief  filed  on  behalf  of  the  plaintiff  in  error 
is  devoted  to  a  discussion  of  the  propositions  that  error 
will  not  lie  from  a  judgment  by  default;  that  the  defend* 
ant  should  have  applied  to  the  county  court  for  a  vacation 
of  the  order  complained  of  and  that  an  administrator^  ajs 
such,  cannot  maintain  error  from  an  order  of  the  counfr 
court  allowing  a  claim  against  the  estate.  Those  proposi- 
tions were  advanced  in  Herman  v.  Beck, Neb., ^ 

94  N.  W.  Rep.,  512,  in  which  an  opinion  was  filed  thi« 
term.  In  that  opinion  the  propositions  stated  were  held 
untenabla  What  is  there  said  applies  to  the  present  casc^ 
and  it  is  unnecessary  to  reiterate  it. 
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is  next  urged  that  no  bill  of  exceptions  was  prestrved 
le  county  court  and  that  the  errors  relied  upon  do  not 
iiiatively  appear  on  the  face  of  the  record  of  the  county 
't,  consequently  the  district  court  erred  in  reversing 
order.  There  would  be  much  force  in  this  contention 
*  the  entire  record  upon  which  the  district  court  acted, 
re  us.  We  cannot  presume  that  it  is,  Tlie  certificate 
le  clerk  of  the  district  court  to  the  transcript,  omitting 
formal  parts,  is  "that  the  foregoing  is  a  true  and  com- 
e  transcript  of  the  petition  in  error  and  all  the  pap<'rs 
ched  thereto,  motion  of  the  defendant  in  error,  copy 
he  proceetlings  of  the  court  on  the  hearing  of  said 
!e  at  the  October,  A.  D.,  1901,  term  of  this  court  and 
supersedeas  bond  filed  in  the  said  case,  all  of  which 
ear  of  record  and  on  file  in  my  office." 
rom  the  forgoing  certificate,  it  does  not  appear  that 
transcript  is  of  the  complete  record  nor  that  the  tran- 
pt  of  the  county  court  is  incorporated  into  it.  It  can- 
be  claimed  that  such  transcript  is  embraced  in  the 
;uage  "and  all  papers  attached  thereto,"  because  there 
othing  to  show  that  any  pai)ers  were  attached  to  the 
tion  in  error  in  the  district  court,  nor  does  such  peti- 
,  refer  to  any  papers  attached  to  it.  Such  being  the 
',,  we  are  in  the  dark  as  to  the  reasons  which  moved 
district  court  to  reverse  the  order  of  the  county  court, 
sequently  it  will  he  presumed  that  they  were  good 
sufficient.  Yeatman  v.  Teatman,  35  Neb.,  420. 
t  is  recommended  that  the  judgment  of  the  district 
rt  be  affirmed. 

.MES  and  DuFFiB^  CC,  concur. 
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Manslnger  v.  Stelner>Medlnger  Co. 

Philip  Mansingeb  v.  Steiner-Mbdingeb    Company. 

Filed  Ap&il  9,  1903.    No.  12,608. 
Commissioner's  opinion.    Department  No.  !• 

1.  Sales:     Title:     Validity.    It  is  essential  to  a  valid  sale  that  tbi 

party  purporting  to  sell  should  have  title  to  the  subject-matter. 

2.  Sales:     Contracts  of:    Evidencb.     An  instrument    signed   by  tvt 

parties  j*eci ting  that  one  has  sold  to  the  other  property,  the  title  t» 
which  is  shown  by  extrinsic  proof  to  be  at  the  time  in  tlie  lattei; 
is  not  conclusive  evidence  of  a  contract  of  sale. 

Error  from  the  district  court  for  Douglas  county.  Tried 
below  before  Keysor,  J.    Reversed. 

Weaver  &  Oilier,  for  plaintiff  in  error. 

O^Ncill  d  Gilbert^  contra. 

LOBINGIER^  O. 

This  is  an  action  of  replevin  for  a  quantity  of  floor 
which  had  been  sold  by  plaintiff  to  the  defendant  in  that 
action  in  August,  1899.  It  is  undisputed  that  the  title 
passed  to  the  vendee  as  the  result  of  this  sale  and  that 
he  was  given  time  for  payment.  The  purchase  price  was 
Qot  paid,  at  least  not  in  full,  and  on  September  15,  fol- 
lowing, an  instrument  was  signed  by  defendant  and  also 
by  plaintiff  below  through  its  representative,  Medinger. 

Wo  append  a  literal  copy: 

"Omaha,  Nbb.^  Sept,  15,  '99. 
"Ex.  2.    J.  W.  B. 

"M 

"Ex.  1. 

"In  account  with  Imperial  Milling  and  Commission  Ca 

"Wholesale  Dealers  in 
"Flour,  Feed,  Provisions,  Butter  and  Eggs. 

"Phone 618  So.  16th  Street 

"Sept  15,  '99. 
"To  whom  it  ma^  concern 

"this  is  to  show  that  the  Imperial  Mills  party  of  the 
first  part  has  sold  P.  P.  Mansinger  35000  99  Plonp  c  fl70 
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30000  Purity  Flour  at  f  142  on  the  following  conditions 
that  the  party  of  the  second  part  agrees  to  pay  to  the 
party  of  the  first  part  every  Saturday  for  the  Flour  used 
each  week  until  it  is  all  paid  for  and  should  the  party 
of  the  second  part  fail  to  fulfill  this  contract  then  this 
contract  to  become  null  and  void. 

"Commission  Philip  Mansingeb 

"Drayage  Steiner-Medinger  Co. 

^^Exchange 

"Balance." 

The  instrument  was  prepared  in  advance  by  Medinger 
or  some  one  with  him  other  than  plaintiff,  but  there  is  no 
evidence  as  to  what  the  negotiations  were,  if  any,  which 
led  up  to  its  execution.  Plaintiff's  cause  of  action  is 
based  on  this  instrument  alone  and  the  court  gave  the 
following  instructions,  which  were  duly  excepted  to: 

"3.  The  jury  are  instructed  that  the  written  instrument 
received  in  evidence  and  marked  ^Exhibit  1,'  is  conclu- 
sive evidence  of  a  conditional  sale  of  the  flour  in  con- 
troversy by  the  plaintiff  to  the  defendant,  and  that  a  fail- 
ure on  the  part  of  the  defendant  to  make  payments  for 
said  flour  according  to  the  terms  of  said  instrument  gives 
the  plaintiff  under  said  instrument  the  right  to  declare 
said  sale  void. 

"4,  If  you  believe  from  a  preponderance  of  the  evidence 
that  at  the  time  of  the  replevin  of  the  flour  in  controversy 
the  defendant  had  not  paid  for  such  part  thereof  as  he 
had  used  up  to  and  including  the  preceding  Saturday, 
then  your  verdict  should  be  for  the  plaintiff ;  but  if  the 
plaintiff  has  failed  to  prove  by  a  preponderance  of  the 
evidence  that  defendant  had  not  paid  for  the  flour  he 
had  used  up  to  and  including  the  preceding  Saturday, 
then  your  verdict  should  be  for  the  defendant." 

The  verdict  being  for  plaintiff,  defendant  prosecutea 
error. 

Defendant  in  error  urges  that  the  instrument  above 
copied  "fulfills  the  definition  of  a  contract  of  conditional 
sale."  This  appears  to  be  true  on  its  faca    It  might  also 
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have  been  true  in  fact  if  the  title  to  the  flour  had  reallr 
been  in  "the  party  of  the  first  part"  when  the  instmmeiit 
was  executed.  But  "no  man  can  sell  goods  and  convey  a 
valid  title  to  them  unless  he  be  the  owner,  or  lawfully 
represent  the  owner.  Nemo  dat  quod  non  hahct/'  Ben- 
jamin.  Sales  [Bennett's  ed.],  section  6.  At  the  time  this 
instrument  was  signed  the -title  to  the  flour  was  not  in 
the  Imperial  Mills  nor  in  defendant  in  error,  but  in  Man- 
singer,  and  the  former  had  nothing  to  convey.  The  au- 
thor above  quoted  states  as  one  of  the  esisentiahs  of  a 
valid  sale :  "A  thing,  the  absolute  or  general  prop>erty  in 
which  is  transferred  from  the  seller  to  the  buyer/'  Ben- 
jamin, Sales  [Bennett's  ed.],  section  1.  Surely  no  "ab- 
solute or  general  property"  in  this  flour  was  transferred 
from  defendant  in  error  to  Mansinger  by  this  inBtrument, 
because  so  far  as  appears  the  former  had  no  such  prop- 
erty to  transfer  and  the  latter  had  the  entire  interest.  It 
is  true  that  the  instrument  refers  to  itself  as  a  "contract," 
but  merely  labeling  it  a  contract  will  not  make  it  such  if  it 
lack  the  legal  essentials.  No  more  is  it  suflicient  to  recite 
that  this  was  a  sale  on  condition,  if  in  fact  it  transfer  no 
title  and  is  without  the  requisites  of  a  sale.  Counsel  for 
defendant  in  error  claim  that  "by  entering  into  this  con- 
tract, the  absolute  sale  was  changed  into  a  conditional 
one,  and,  as  a  matter  of  fact,  the  title  to  the  flour  was 
placed  back  in  Steiner-Medinger  Company  by  an  agree- 
ment of  the  parties."  But  we  see  nothing  in  this  instru- 
ment to  indicate  that  the  title  was  ever  "placed  back  in 
Steiner-Medinger  Company."  Nor  is  there  any  external 
evidence  of  a  resale  to  it.  On  the  contrary  it  seems  to  be 
conceded  that  on  September  15,  when  the  instrument  was 
executed,  the  title  was  still  in  Mansinger.  In  the  light  of 
these  conceded  facts  we  cannot  approve  the  charge  that 
"this  instrument  is  conclusive  evidence  of  a  conditional 
sala"  What  the  instrument  actually  was  (if  indeed  it 
conferred  any  legal  rights  whatever)  we  are  not  called 
npon  to  determine,  but  that  it  neither  divested  Man- 
singer's  title  nor  transferred  a  different  one  to  him  ap- 
pears unquestionable. 
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Counsel  further  urge:  "There  is  no  difficulty  in  find- 
ing a  consideration  for  this  contract.  If  the  thirty  days' 
credit  had  expired,  then  the  extension  of  the  time  of  pay- 
ment was  a  sufficient  consideration  for  the  change.  If  the 
thirty  days'  credit  had  not  expired,  the  same  consideration 
appears,  for  the  time  of  payment  was  nevertheless  ex- 
tended." If  this  instrument  does  not  in  fact  evidence  a 
sale,  the  question  of  consideration  would  not  be  material. 
But  it  is  doubtful  if  the  consideration  here  suggested  by 
counsel  would  afford  a  sufficient  basis  for  a  contract  of 
sale.  As  was  said  in  Williamson  v.  Berry^  8  How.  Pr. 
[U.  S.],  544: 

"Sale  is  a  word  of  precise  legal  import,  both  at  law  and 
in  equity.  It  means  at  all  times,  a  contract  between 
parties,  to  give  and  to  pass  rights  of  property  for  money, 
which  the  buyer  pays  or  promises  to  pay  to  the  seller 
for  the  thing  bought  and  sold.  Noy's  Maxims,  chapter  42 ; 
Shepard's  Touchstone  of  Common  Assurancos,  244." 

"To  sell  property  is,  in  the  strict  signification  of  the 
word  ^sell,'  to  transfer  it  from  one  to  another,  in  consid- 
eration of  a  price  paid  or  agreed  to  be  paid  in  current 
money."  Commonwealth  v.  Davis,  12  Bush  [Ky.],  at  page 
241.  See,  also,  Biyely  v,  Rishcr  d  Wilson,  63  Pa.  St.,  at 
page  154;  Masscy  v.  State,  74  Ind.,  368.  Even  where  the 
consideration  is  not  money  it  seems  that  there  must  be  a 
fixed  money  price.  Schenck  v.  Saunders,  13  Gray  [Mass.], 
at  page  41 ;  Picard  v.  McCormick,  11  Mich.,  at  page  77. 

We  recommend  that  the  judgment  be  reversed  and  the 
cause  remanded  for  further  proceedings. 

Hastings  and  Kibkpatbick,  CC,  concur. 

Reversed  and  remanded. 
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P.  Steam  Baking  Company  v.  Omj 
WAT  Company. 

FiuD  Apbh.  9,  1903.    No.  12,6 
CommlBslon«r'B  opinion.    Departmei 

Trial:  Dikkctino  Vebdic-t;  Bvidekcb.  A  trial 
struct  a  Jurr  to  return  a  verdict  tor  eiUie 
the  evidence,  tliere  is  any  doubt  almut  the 
tion;  but  where  the  duty  to  do  ao  1b  plain  1' 
vltbout  hesitation, 

Itreet  Ballioada:  Damaoeb:  Evidknce  Insdfi 
amlned,  and  held  that  a  verdict  for  the  pli 
been  sustained  in  tbls  case  on  any  theory- 

Lppeal  and  Error:  Instbuctiuks:  Vekdict: 
In  a  case  where  a  verdict  la  returned  for  i 
tbe  only  one  which  can  be  sustained,  en 
plaintiff  on  account  of  sivlns  and  refusing 
be  considered. 

Trial.  Cbobs-Bxamfnation  or  Witness:  Rbsti 
Bin  of  eiccepLlons  examined,  and  held  that 
in  restricting  the  cross  examination  of  a  wl 
out  a  part  of  such  cross-ezaml nation. 

Error  from  the  district  court  for  Doug 
ow  before  Keysor,  J.    Affirmed. 

3.  N.  Robertson,  for  plaintiEf  in  em 

Tohn  L.  Webster,  c07itra. 

Sarnes,  C. 

This  action  was  originally  commence! 
the  peace  in  Douplas  county  by  the 
recover  from  the  Omaha  Street  Raih 
a  of  $198.75,  damages '  alleged  to  ha^ 
the  plaintiff  on  account  of  the  nepl 
idant  by  which  a  collision  occurred  Ix 
'endant'fi  street  cars  and  the  plaintifl 
e  trinl  in  the  justice  court  resulted 
Igment  for  tbe  defendant,  from  whict 
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pealed  to  the  district  court,  where  the  cause  was  again 
tried  and  the  jury  again  returned  a  verdict  for  the  de- 
fendant. From  a  judgment  thereon  the  plaintiff  prose* 
eutes  error  to  this  court 

It  api)ears  that  on  the  12th  day  of  January,  1899,  one 

Henry  Marquardt  was  in  the  employ  of  the  plaintiff  as 

driver  of  one  of  its  bakery  wagons,  used  to  deliver  its 

products  to  its  various  customers  throughout  the  city  of 

Omaha  and  in  Council  Bluffs.    Marquardt  testified  on  the 

trial,  in  substance,  that  on  the  morning  in  question  at 

about  half  past  four  o'clock  he  harnessed  the  plaintiff's 

team  of  horses  and  hitched  them  to  its  bakery  wagon  and 

when  ready  started  on  his  regular  delivery  trip;  that  the 

morning  was  very  dark  and  foggy,  but  was  not  very  cold ; 

that  he  started  from  a  point  in  the  north  i)art  of  the  city 

of  Omaha,  drove  to  North  24th  street,  and  from   that 

street  he  turned  and  drove  down  Spencer  street  east  to 

its  intersection  with   Sherman   avenue,   or   16th   street; 

that  on  the  last  named  street  defendant  was  operating  its 

line  of  street  cars  on  two  tracks,  or  what  is  commonly 

called  a  double  track ;  that  said  street  ran  north  and  south 

and  the  cars  operated  thereon,  going  north,  ran  on  the 

east  track  and  those  going  south  ran  on  the  west  track 

of  the  street  railway;  that  he  reached  Sherman  avenue 

a  little  before  six  o'clock;  that  he  saw  a  street  car  going 

south  on  that  street  just  before  he  reached  it  and  that  he 

turned  from  Spencer  street  on  to  Sherman  avenue  and 

drove  south  thereon  for  a  distance  of  something  over  half 

a  mile  before  the  accident  occurred ;  that  he  drove  on  the 

street  car  track  because  there  was  ice  and  snow  on  the 

street  between  the  car  track  and  the  curb,  and  that  he 

drove  all  of  the  way  on  the  west  track  of  the  street  car 

line;  that  the  bakery  wagon,  in  which  he  was  riding,  had 

an  enclosed  top  so  that  he  could  not  look  back  and  see  an 

object  approaching  from  belli  ml  without  opening  the  side 

door  and  putting  his  head  out  in  order  to  enable  him  to 

look  back;  that  the  only  opening  in  the  top  of  the  wagon 

was  in  front,  and  that  he  could  look  out  that  way  and 
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see  how  to  drive,  and  see  objects  approaching  from  tliat 
direction;  that  he  pushed  open  the  side  door  and  looted 
•ut  once  when  about  a  block  from  where  the  accident  oc^ 
curred,  to  see  if  a  car  was  approaching  from  behind,  and 
then  closed  it  again ;  that  he  expected  a  car  to  come  froB 
behind  and  listened  for  it  but  did  not  hear  one  coming, 
or  any  alarm  denoting  the  approach  of  a  car ;  that  he  kept 
right  on  driving  on  the  west  track  all  of  the  time  witi 
his  horses  on  the  trot  and  the  first  thing  he  knew,  whei 
about -one  hundred  feet  from  Burdett  street,  the  hind 
end  of  the  wagon  was  struck  by  a  car  approaching  from 
that  direction;  that  the  wagon  was  pushed  oflf  from  the 
track  but  was  not  overturned ;  that  one  of  the  horses  vai 
thrown  down  and  that  he  opened  the  side  door  of  th« 
wagon,  got  out  and  helped  the  conductor  and  motomum 
to  get  the  horse  up;  that  he  noticed  an  electric  arc  light 
burning  at  the  Burdette  street  crossing.  He  further  gave 
evidence  as  to  the  extent  of  the  damages.  With  the  ex- 
ception of  certain  evidence  tending  to  show  that  the  street 
between  the  car  tracks  and  the  curb  was  partly  impassible 
on  account  of  ice  and  snow,  the  foregoing  was  the  plain- 
tiff's case. 

At  the  close  of  the  plaintiff's  evidence  the  defendant 
requested  the  court  to  direct  the  jury  to  return  a  verdict 
in  its  favor,  and  it  seems  the  request  should  have  been 
granted.  The  evidence  does  not  directly  show  any  negli- 
gence on  defendant's  part,  although  negligence  may  be 
inferred  from  the  fact  of  the  collision ;  yet  plaintiff-s  evi- 
dence clearly  establishes  contributory  negligence  on  the 
part  of  its  driver.  He  knew  that  cars  were  running 
every  few  moments  on  the  defendant's  track  on  the  street 
where  the  accident  occurred,  and  yet  he,  without  anj 
regard  for  his  own  safety  and  without  any  care  for  plain- 
tiff's property,  drove  on  the  west  track  of  the  street  car 
line  for  more  than  half  a  mile,  shut  up  in  the  closed  top 
of  the  bakery  wagon,  unable  to  look  back  without  oi>ening 
the  side  door  and  putting  his  head  out  for  that  purpose, 
and,  as  he  says  himself,  without  looking  back  but  once  in 
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;he  whole  trip  when  he  knew  and  exi)ected  that  cars  were 
Lpi>roac*hin<2:  from  behind  on  that  track.  He  also  knew 
he  condition  of  the  weather  and  the  diflSculty  of  seeing 
>bjects  on  account  of  the  darkness  and  thickness  of  the 
fog,  and  it  would  seem  that  he  must  have  known  that 
mch  conduct  on  his  part  would  be  likely  to  result  in  a 
collision.  Plaintiflf^s  counsel,  anticipating  trouble  on  that 
icore,  introduced  evidence  tending  to  show  that  it  was 
accessary  to  drive  on  the  street  car  tracks  because  of  the 
Impassible  condition  of  the  rest  of  the  street,  rendered 
30  by  the  act  of  the  defendant.  For  the  purpose  of  this 
liearing  it  may  be  conceded  that  such  a  condition  existed ; 
yet  the  driver  knew  that  he  could  use  the  east  track  just 
as  well  as  the  west  one,  and  that  by  so  doing  he  could 
look  out  in  front  through  the  opening  in  the  top  of  his 
wagon,  and  not  only  see  how  and  where  to  drive  but  it 
would  be  impossible  for  him  not  to  see  a  car  approaching 
him  from  the  front,  on  that  track,  in  ample  time  to  turn 
aside  and  avoid  a  collision ;  while  a  car  approaching  from 
behind  on  the  other  track  would  pass  him  without  dif- 
ficulty. 

After  a  denial  of  the  defendant's  request  it  introduced 
its  evidence.  A  cloud  of  competent  disinterested  wit- 
nesses testified  that  at  the  time  of  the  accident  there  was 
no  ice  or  snow  on  Sherman  avenue.  The  defendant's 
motorman  was  then  called  and  testified,  in  substance, 
that  on  the  morning  in  question  he  left  the  street  car  barn 
in  the  north  part  of  the  city  with  his  train,  consisting  of 
one  motor  car  and  trailer;  that  the  morning  was  very 
dark  and  foggy,  so  much  so  that  one  could  not  see  the 
electric  headlight  of  a  street  car  more  than  thirty  or 
forty  feet,  and  for  that  reason  he  ran  the  cars  slower 
than  his  usual  rate  of  speed,  and  was  nearly  two  minutes 
behind  his  usual  time  at  the  place  where  the  accident  oc- 
curred ;  that  he  was  very  careful  to,  and  did,  sound  the  bell 
or  gong  at  every  crossing  as  he  came  down  the  avenue; 
that  he  kept  a  sharp  lookout  ahead  for  obstructions  on 
the  track ;  that  he  could  not,  and  did  not,  see  the  plaintiflE's 
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wagon  until  within  about  thirty-five  feet  of  it;  that  when 
first  seen,  it  looked  like  some  dark  object,  and  appeared 
to  him  as  though  it  was  standing  still ;  that  when  he  sav 
it  he  instantly  sounded  the  gong,  with  his  fciot,  as  a 
danger  signal,  put  on  the  brake  with  his  right  hand  and 
reversed  the  electric  current  with  his  left;  that  he  did 
everything  which  could  be  done  to  stop  the  car  and  avoid 
a  collision,  but  could  not  stop  short  of  fifty  feet ;  that  his 
car  struck  the  back  end  of  the  wagon  and  bent  the  brake 
rod  so  he  could  not  release  the  brake ;  that  the  car  pushed 
the  wagon  off  from  the  track ;  that  one  of  the  horses  fell 
down  and  that  he,  with  the  help  of  the  conductor,  was 
trying  to  get  it  up  when  the  driver  opened  the  side  door 
of  tlie  wagon  and  got  out;  that  he  said  to  the  driver, 
"What  was  you  doing?  Were  you  asleep?"  And  ik 
answer  was,  "You  said  so."  This  evidence  was  fully  cor- 
roborated bv  the  conductor  of  the  train;  and  one  of  the 
defendant's  shopmen  testified  that  he  found  the  brake  on 
the  car  ^'et  and  the  rod  bent  so  that  it  could  not  be  re- 
leased without  taking  the  car  to  the  shops;  that  it  was 
set  in  such  a  manner  as  to  produce  the  best  stop  that  could 
be  made.  None  of  this  testimony  was  disputed,  and  on 
these  matters  there  was  no  conflict  of  evidence. 

At  the  close  of  the  trial  counsel  for  the  defendant  again 
requested  the  court  to  direct  the  jury  to  return  a  verdict 
for  his  client,  and  the  request  was  again  refuseil.  The 
cause  was  then  submitted  on  the  evidence  and  the  instruc- 
tions of  the  court  and  the  jury  returned  a  verdict  for  the 
defendant. 

There  can  be  no  doubt  but  that  the  court  ought  to  have 
granted  the  defendant's  request.  Its  evidence  completely 
destroyed  any  presumption  or  inference  of  negli«4;ence 
which  might  htave  arisen  on  account  of  the  collision.  Tli-  re 
was  no  evidence  of  any  negligence  on  the  part  of  the  (  e- 
fendant,  and  about  this  there  was  no  chance  for  reas<  n- 
able  minds  to  dilTer.  A  court  should  not  direct  a  verd  L*t 
where  there  is  any  doubt  about  the  propriety  of  so  doii  r; 
but  in  a  case  like  this  one  where  its  duty  is  jjlain  it  shoi  Id 
do  so  without  hesitation. 


i 
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It  is  contended,  however,  that  the  court  erred  in  giving 
certain  instructions  on  his  own  motion  and  refusing  to 
give  to  the  jury  certain,  of  the  plaintiff's  requests.  Hold- 
ing, as  we  do  in  this  case,  that  the  court  should  have  di- 
rected a  verdict  for  the  defendant,  giving  or  refusing  to 
give  any  other  instructions  was  not  reversible  error. 

It  is  further  contended  that  the  court  erred  in  restrict- 
ing the  cross-examination  of  the  witness  Clayton,  and  in 
striking  out  a  portion  of  his  evidence.  It  appears  that 
Clayton  had  testified  that  there  was  no  ice  or  snow  on 
Sherman  avenue.  On  cross-examination  counsel  for  plain- 
tiff showed  the  witness  an  article  published  in  The  Omaha 
Bee,  entitled  "Street  Cleaning  Begins,"  and  asked  him  if 
he  recalled  the  condition  of  the  streets  along  the  street  car 
track  on  Sherman  avenue  in  the  vicinity  of  the  collisicm 
on  January  12,  1899.  To  this  the  witness  answered,  "No, 
sir;  I  do  not."  His  attention  was  then  called  to  another 
item  therein,  headed  "Stops  Street  Cleaning,"  and  the 
same  question  was  repeated.  This  was  objected  to  by  the 
defendant,  the  objection  was  sustained,  and  on  motion  of 
counsel  the  other  question  and  answer  was  stricken  out. 
The  ruling  of  the  court  was  right.  The  whole  matter  was 
immaterial,  because  the  witness  stated  that  his  recollection 
was  in  no  manner  aided  by  the  newspaper  articles,  and 
the  record  should  not  be  incumbered  with  it.  Again,  the 
witness  did  not  make  the  record  (that  is  to  say  the  news- 
paper articles),  and  so  far  as  it  appears  he  knew  nothing 
about  their  reliability,  and  had  no  information  as  to 
\>'hether  they  were  true  or  false.  The  practice  of  attempt 
ing  to  refresh  the  recollection  of  a  witness,  or  to  try  cases 
on  ordinary  newspaper  articles,  is  not  to  be  commended  by 
the  courts.  It  was  suggested  on  the  hearing  that  this  case 
is  an  important  one,  not  on  account  of  the  amount  in- 
volved, but  because  the  relative  legal  rights  of  the  street 
car  company  and  the  inhabitants  of  the  city  in  the  use 
of  the  streets  ought  to  be  settled.  We  concede  that  a  set- 
tlement of  this  matter  is  very  desirable,  and  we  will  cheer- 
fully perform  that  duty  when  a  case  comes  before  us  re- 
30 
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quiring  such  a  decision ;  but  we  should  not  determine  this 
question  in  a  case  where  a  judgment  in  favor  of  the  de 
fendant  was  the  only  one  which  could  have  been  sustained. 
For  these  reasons  we  recommend  that  the  judgment  d 
the  district  court  be  affirmed. 

Pound  and  Oldham^  CO.,  concur. 

Affibmed. 


Joseph  Standley  v.  Olay,  Robinson  and  Company. 

Filed  April  9,  1903.    No.  12,616. 

Commissioner's  opinion.    Department  No.  3. 

Pleading:     Waiver  of  Objections:     Principal  and  Agent:     EhioEsa 
OF  Agency. 

Error  from  the  district  court  for  Douglas  county.  Tried 
below  before  Baxter^  J.     Affirmed. 

E,  O.  McGilton  and  Prigg  &  Williams,  for  plaintiff  in 
error, 

Crofoot  &  Scotty  contra. 

Ames^  0. 

This  is  a  corapanion  case  to  Standley  v.  Clay,  Robinson 

and  Co.^ Neb., ,  94  N.  W.  Rep.,  140,  and  presents 

the  same  questions  for  review.  Those  questions  are  con- 
sidered in  an  opinion  filed  in  the  latter  case  at  the  present 
term  and  it  is  unnecessary  to  reiterate  what  is  there  said. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  aflSrmed. 

Albert  and  Duffib^  CO.,  concur. 

Affirmed. 
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Brockway  v.  Humphrey. 

HOKAOB  BeOCKWAT  V.   SetH   K.   HuMPHEET. 

Fnja>  Atrii,  9,  1903.    No.  12,687. 

Commissioner's  opinion.    Department  No.  2. 


lEOK  from  the  district  conrt  for  Dawes  county.  Tried 
iv  before  Westovee,  J.     Af}irmed. 

.  W.  Wood,  for  plaintiff  in  error. 
'bert  W.  Crites,  contra. 
:.DHAMj  C. 

lis  is  a  proceeding  in  error  to  reverse  the  judgment 
le  district  court  for  Dawes  county,  in  awarding  the 
lus  arising  from  a  sale  of  real  estate  in  a  proceeding 
ireclose  a  tax  lien  to  the  holder  of  the  first  mortgage 
he  land  foreclosed.  The  contest  is  between  the  pur- 
er at  the  foreclosure  sale  and  the  indorsee  of  the  note 
red  by  the  mortgage. 

le  record  of  the  original  foreclosure  proceedings  is 
■ontained  in  the  transcript  hut,  by  inference  from  what 
!re,  it  is  made  to  appear  that  the  plaiotiflf  at  the  tax 
closure  sale  was  the  purchaser  and  that  he  also  pro- 
d  a  deed  to  the  premises  from  one  Pitman,  who  held 
inreeorded  deed  to  the  equity  in  the  land  and  was 
jelf  not  a  party  to  the  foreclosure  proceeding.  It 
Id  appear  that  at  the  former  sitting  of  the  court  an 
r  had  been  procured  to  pay  the  surplus  to  Pitman, 
that  the  surplus  was  in  fact  never  paid  either  into 
t  or  to  Pitman,  and  that  the  holder  of  the  first  mort- 
!  intervened  with  a  petition  setting  up  his  indebted- 
and  the  mortgage  securing  the  same  and  asking  that 
nortgage  be  declared  a  lien  on  the  surplus. 
1  the  motion  for  a  new  trial  on  which  the  error  pro- 
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eeeding  is  founded,  even  under  the  most  liberal  confttnK- 
tion,  but  one  insue  arises,  and  that  is,  the  jurisdicti(Hi  d\ 
the  district  court  over  the  subject-ma. ler  of  the  contw- 
versy.  Under  this  condition  of  the  record  we  see  notklnj 
to  do  but  to  affirm  the  judgment  of  the  lower  court.  Plaiih 
the  first  mortgagee  was  entitled  to  a  lien  on  the  surpliis 
and  if,  as  found  by  the  trial  court,  the  order  to  pay  it4o 
Pitman  had  been  made  by  inadvertence  and  T^'ithout  Pitj 
man  ever  having  been  in  court,  the  plaintiff  in  the  origL 
proceeding  is  in  no  position  to  complain  because  the  coi 
set  this  order  aside.  The  plain  duty  of  the  purchaser  ii 
the  f<)re(*l()sure  sale  was  to  pay  the  surplus  into  court 
then  step  out  and  leave  the  holder  of  the  equity  and 
mortgagee  to  contest  for  it  if  they  so  desired. 

It  is  therefore  recommended  that  the  judgment  of 
district  court  be  affirmed. 

Barnes  and  Pound^  CO.,  concur. 

APFIRMEa 


Petee  Eckmann  et  al.^  appellees^  v.  John  E.  TuENa 

APPELLANT^  ET  AL. 

Filed  April  9,  1903.    No.  12,694. 

Commissioner's  opinion.    Dei>artment  No.  3. 

Hortgages:  Deed  Absolute  on  Face:  Evidence  Sofficient.  Bvidaee 
examined,  and  held  sufficient  to  sustain  the  decree  of  the  ttiti 
court. 

Appeal  from  the  district  court  for  Cuming  count7* 
Tried  below  before  Graves^  J.    Affirmed. 

P.  M.  Moodie  and  W.  G.  Sears,  for  appellant. 

T.  3/.  Franse,  contra. 

Albert,  C. 

On  tbe  2r»tli  day  of  April,  1897,  Peter  Eckmann  and  ii» 
wife  IMC  •  cited  and  delivered  to  John  E.  Turner  a  dee'  to 


UD  real  estate  in  th 
Brm,  purporting  to 
lie.    Afterward,  and 

the  grantee  entered 

to  sell  and  convey  tl 
ctober,  1900,  the  gra 
ler  and  Carsons,  al 
c  tilings,  that  their  d^ 
I,  was  given  and  int( 
:gage  to  secure  certai 
n  at  the  time  of  the 
charged  in  their  pel 

made  on  the  indebt* 
uestioD  and  aslied  t 
jnt  due  from  them  t 
ract  to  Carsons  and 
1  payment  of  the  ami 
imer  answered,  dei 
1  or  intended  as  a  i 
lieges  the  amount  o 
nee  and  the  payment 
charges  against  the  '. 
iate  of  the  conveyar 
he  buildings.  The  ( 
given  and  intended  ; 
le  petition,  and  an  a 
thereon.    The  accoui 

the  conveyance  wa 
ices  and  charges  ags 
ndant  Turner,  and 
atiffs.  The  court  foi 
ant  to  be  $5,900.89,  j 
case  is  here  on  appe 
lie  defendant.  Turner 
■t  that  the  conveyant 
led  as  a  mortgage,  ii 
■e.  We  have  gone  ov 
>  Ho  hesitation  in  say 
finding. 
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Both  parties  assail  the  finding  as  to  the  amount  d^ie; 
the  plaintiffs  insisting  that  the  amount  is  excessive,  tie 
defendant,  Turner,  that  it  is  too  small.  Each  preseotB  i 
plausible  theory  which,  had  the  court  adopted  it  in  mak- 
ing its  computation,  would  have  resulted  in  a  diflfereffi 
finding.  But  the  evidence  bound  the  court  down  to  neitliff 
of  such  theories;  on  the  contrary,  it  is  suflScient  to  sns^ 
tain  a  finding  of  the  non-existence  of  some  fact  or  facte 
essential  to  either  of  them.  As  the  court  rejected  both, 
Ave  must  conclude  that  it  found  that  such  fact  or  facts 
did  not  exist ;  consequently,  such  theories,  in  the  face  of 
such  finding,  are  of  no  value. 

On  the  other  hand,  there  is  ample  evidence  to  estabM 
every  fact  essential  to  the  soundness  of  the  conclusion 
reached  by  the  trial  court  as  to  the  amount  due.  The  eri- 
dence  as  to  such  facts  is  voluminous  and  makes  up  the 
greater  part  of  a  medium  sized  bill  of  exceptions;  the 
rules  of  law  applicable  to  such  facts  are  elementary,  airf 
not  a  matter  of  dispute.  That  being  true,  it  should  suffice 
to  say,  that  the  findings  of  the  district  court  are  sufficiently 
sustaiued  by  the  evidence. 

It  is  recommended  that  the  decree  of  the  district  court 
be  affirmed. 

DuFFiE  and  Ames^  CC,  concur. 

Apfiemed. 


Henry  Wilson  v.  Sarah  J.  Lyons. 

Filed  Apbu.  9,  1903.    No.  12,702. 

Commissioner's  opinion.    Department  No.  3. 

Forcible  Entry  pnd  Detainer:  Landlobd  and  Tenant:  Tttlk.  In  an 
action  for  forcible  detainer  by  a  lessor  against  his  lessee  boW  og 
over  his  term,  the  latter  cannot  be  permitted  to  assert  a  righl  of 
possession  under  a  title  paramount  and  adverse  to  that  of  be 
former. 

Error  from  the  district  court  for  Clay  county.     Tr  -d 
below  before  Stubbs,  J.    Affirmed. 
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L.  Epperson  <£  Son,  for  plaintiff  iu  error, 
a  forcible  detainer  case  againat  a  tenant,  the  tenant 
show  an  outstanding  title  against  his  landlord  where 
tie  of  the  landlord  has  expined  or  has  otherwise  been 
guished  since  the  creation  of  the  tenancy.  12  Am.  & 
Ency.  Law  [1st  ed.],  706;  McAiisland  v.  I'luidt,  1 
211;  Mattia  v.  Robinson,  1  Neb.,  3;  Jenkiiixon  v. 
ms,  109  Mich.,  524,  67  N.  W.  Rep.,  549. 

lliam  M.  Clark,  contra. 

tenant  who  has  received  possession  from  his  landlord 
,o  right  to  attorn  to  a  third  person  withont  first  sur- 
■ring  possession  to  the  landlord  or  obtaining  his  con- 
to  such  attornment.  12  Am.  &  Eug.  Ency,  Law  [1st 
699. 

a  tenant  has  onre  recognized  the  title  of  the  plaintiff, 
reated  him  as  his  landlord  by  accepting  a  lease  from 
ov  the  like,  he  is  precluded  from  showing  that  the 
tiff  had  no  title  at  the  time  the  lease  was  granted. 
\send  V.  Davis,  Forrest  [Eng.],  120;  Roc  v.  Prideanx, 
ast  [Eng.],  158;  Doe  v.  WUIcUmin,  3  B.  &  C.  [Eng.], 
Barwdck  V.  Thompson,  7  T.  R.  [Eng.],  488;  Doe  v. 
e,  1  T.  R.  [Eng.],  758;  Tompkins  p.  Snow,  63  Barb. 
Y.],  525;  Oakfs  v.  ^t1lnroc,  8  Cnsh.  [JIass.],  282; 
m  V.  Barley,  8  Allen  [Mass.],  525;  Emcnck  v. 
tier,  9  Grat.  [Va.],  221;  ffoins  r.  Slujw,  100  Mass., 
Silvep  V.  Summer,  61  Mo.,  253;  Towne  v.  Buttcrficld. 
asa,  105. 

tenant  cannot  set  up  against  his  landlord  a  title 
ired  by  himself  hostile  to  tliat  which  he  has  acl;nnwl- 
1  his  landlord  possessed.  Taylor,  Landlord  and  Tcn- 
[6th  ed.],  section  705,  and  notes;  Matiis  v.  Unhiti- 
1  Neb.,  at  page  5.  Neither  Is  he  permitted  to  resist 
ecovery  of  bis  landlord,  by  virtue  of  an  advcri-c  title 
ired  during  his  tenancy,  (ialhnray  v.  Ogle,  2  Binn. 
],  at  page  472;  Gvaham  v.  Moore.  4  S.  &  R.  [Pa.], 
Jackson  v.  Whit  ford,  2  Cai.  [N.  Y.],  215;  Eistcr  v. 
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Paul,  54  Pa.  St.,  196;  O'Halloran  v.  Fitzgerald^  71  IlL, 
53;  Bertram  v.  Cook,  32  Mich.,  518. 

A  lease  from  a  third  person  is  void  as  against  the  land- 
lord. Lecatt  V.  Strivart^  2  Stew.  [Ala.],  474;  Jackson  v. 
Hinman,  10  Johns.  [N.  Y.],  292.  So  an  adverse  claimant, 
who  gets  into  possession  of  land  by  tampering  with  the 
tenant,  can  not  resist  the  landlord's  claim  where  the 
tenant  himsc^lf  could  not.  Taylor,  Landlord  and  Tenant 
[6th  ed.],  section  705;  Stciojrt  v.  Roderick,  4  Watts  & 
Serg.  [Pa.],  188;  Gallouay  v.  Ogle,  2  Binn.  [Pa.],  468; 
Caufmaji  v.  The  Presbyterian  Congregation  of  Ced4ir 
Springs,  6  Binn.  [Pa.],  59-62;  Sharpe  v.  Kelleg,  5  Denio 
[N.  Y.],  431;  Ucrrf  v,  Shepleij,  6  Vt,  602;  Jackson  v.  Stew- 
art, 6  Johns.  [N.  Y.],  34;  Syme  v.  Sanders,  4  Strob.  [S. 
Car.],  196;  Jackson  v.  Harper,  5  Wend.  [N.  Y.],  246; 
Chambers  v,  Pleak,  6  Dana  [Ky.],  426;  Bank  of  Utica  v, 
Mersereau,  3  Barb.  Ch.  [N.  Y.],  528;  Tondro  v,  Cushman, 
5  Wis.,  279;  Plumer  v.  Plnmer,  10  Foster  [N.  H.],  558; 
Jackson  v.  Wheedon,  1  E.  D.  Smith  [N.  Y.],  141 ;  Hardisty 
V.  Glenn,  32  111.,  62;  Caldtc^ll  v.  Center,  30  Cal.,  539. 

Ames^  C. 

This  is  a  petition  in  error  to  review  the  judgment  of  the 
district  court  on  appeal  from  a  judgment  of  the  county 
court  in  an  action  for  forcible  detainer.  The  plaintiff  in 
error  was  in  possession  of  the  premises,  as  a  tenant  for 
the  term  of  one  year,  of  the  defendant  in  error,  under 
a  written  lease  covenanting  for  the  payment  of  rent  in 
monthly  installments  and  stipulating  that  in  case  of  de- 
fault in  payment  of  any  such  installment  for  so  long  as 
ten  days  the  lessee  should  be  considered  as  holding  over 
his  t(^rm.  Such  a  default  having  been  made  and  con- 
tinued for  more  than  that  length  of  time,  notice  was 
served  and  this  proceeding  was  begun  to  recover  the  pos- 
session. As  a  defense,  the  tenant  pleaded  and  sought  to 
prove  that  after  he  went  into  possession  under  the  lease 
the  premises  were  sold  to  a  third  person  upon  an  execu- 
tion for  the  satisfaction  of  a  judgment  at  law  against  one 


j 
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Lyons,  the  deceased  husband  of  the  lesaor,  after  the 
>r  of  the  judgment  against  the  represeatativea  of  the 
scd.  The  tenant  also  claims  to  have  "attorned," 
8,  to  have  paid  or  agreed  to  pay  rent  to  the  execution 
aser.  The  plaintiff  in  error  contenda  that  this  plea 
ffer  of  proof  tendered  an  issue  of  title  to  the  prem- 
a  controversy  and  ousted  the  county  court,  and  con- 
ntly  the  district  court,  of  jurisdiction..  Thus  is 
nted  the  only  question  in  the  case. 
!  think  that  the  objection  is  not  well  taken.  We  do 
link  it  necessary  to  inquire  when  or  under  what  cir- 
tanccs,  or  if  ever,  in  an  action  to  try  title,  a  tenant 
dispute  the  title  of  his  landlord.  The  general  rule 
niliar  that  a  tenant  having  acquired  his  possession 
ason  of  the  lease,  his  possession  and  that  of  his  lessor 
dentical  and  that,  as  between  the  parties,  he  is  es- 
kI  to  assert  or  admit  that  it  is  wrongful.     On  the 

hand,  if  it  is  assailed  it  is  his  duty  to  defend  it  or 
ford  his  landlord  an  opportunity  for  so  doing.  But 
ever  the  case  may  be  in  actions  of  ejectment  and  the 
we  think  there  are  no  exceptions  to  the  rule  that  in 
ns  for  forcible  detainer  by  lessor  against  lessee,  the 
r  cannot  assert  a  right  of  possession  under  a  title  par- 
int  and  adverse  to  tliat  of  the  former.  The  statute, 
jv.  1020  of  the  Code,  gives  the  remedy  to  the  former 
out  qualification  in  cases  in  which  the  latter  is  hold- 
)Ter  his  term.  It  thus  affords  the  former  a  remedy 
hidh  to  compel  the  latter  to  do,  what  by  his  contract 
the  general  rules  of  law  he  is  under  obligations  to  do, 
ely,  to  yield  the  possession  to  the  landlord  and  afford 

an  opportunity  to  defend  it,  unembarrassed  by  the 
imatance  of  being  temporarily  out  of  personal  occu- 
■y.  Such  a  rule  can  do  the  tenant  no  injury;  while  its 
jsite,  by  affording  opportunities  for  collusion  between 
nt8  and  adverse  claimants,  might  open  the  door  to 
TOU8  wrongs.  We  do  not  discuss  the  question  whether 
auBwor  and  offer  of  proof  amounted  to  the  assertion 
n  outstanding  paramount  title,  under  which  the  lessee 
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claimed,  because  we  are  of  opinion  that  the  relation  of 
the  parties  is  such  that  the  plaintiff  in  error  cannot  be 
heard  to  make  such  an  assertion  in  this  form  of  action. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

DuFPiB  and  Albert^  CO.,  concur. 

Affirmed. 


Alexander  Buchanan^  appellant^  v.  Saunders  County 

National  Bank  et  al._,  appellees. 

Filed  Afbh^  9,  1903.    No.  12,719. 

Commissioner's  opinion.    Department  No.  2. 

Banks  and  Banking:  Mortqaoes:  Pubchasb  of  Decbeb  bt  Nattoiuc 
Bank:  Speculation:  Injunction.  Smith  v.  First  National  Baii 
of  Chadron,  45  Neb.,  444,  followed. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Keysor^  J.  Affirmed. 

Norval  Bros.,  for  appellant. 

Smyth  &  Smith,  contra. 

POUND^  0. 

The  sole  question  presented  by  this  appeal  is  whether 
an  owner  of  mortgaged  property  may  maintain  a  suit  to 
enjoin  sale  under  a  decree  of  foreclosure  on  the  ground 
that  the  defendant,  a  national  bank,  had  taken  an  assijni- 
ment  of  the  decree  as  a  speculation  in  contravention  of  the 
National  Banking  Act.  This  question  is  too  well  settled 
to  require  serious  discussion.  Smith  v.  First  National 
Bank  of  Chadron,  45  Neb.,  444.  The  judgment  of  the  dis- 
trict court,  sustaining  a  demurrer  to  the  petition,  should 
be  affirmed,  and  we  so  recommend. 

Baenes  and  Oldham,  CO.,  concur. 

Affirmed. 
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Jobaiisen  y.  Modabl. 


Pedbr  Johansen  v.  Augusta  Modahl. 

Filed  April  9,  1903.    No.  12,724. 

Commissioner's  opinion.    Department  No.  3. 

X.  Breach  of  Marriage  Promise:  Damages:  Evidence  Insufficient. 
Evidence  examined,  and  held  not  sufficient  to  sustain  the  promise 
of  marriage  alleged  in  the  petition. 

2.  Breach  of  Marriage  Promise:  Measure  of  Damages:  Reputation 
AS  TO  Wealth.  In  an  action  for  breach  of  promise  of  marriage, 
the  general  reputation  of  the  defendant  for  wealth,  as  distin- 
guished from  his  actual  circumstances,  is  not  a  proper  matter  to 
be  taken  into  account  in  estimating  the  amount  of  damages. 

Error  from  the   district  court   for  Kearney  county. 
Tried  below  before  Adams^  J.    Reversed. 

Dailey  &  Paulson,  for  plaintiff  in  error. 

Hague  &  Anderhery^  contra. 

Alrert^  C. 

This  is  an  action  for  breach  of  promise  to  marry.  The 
answer  consists  of  a  general  denial  and  an  averment  of  the 
fraudulent  concealment  of  fatal  infirmities  on  the  part 
of  the  plaintiff.  There  was  a  verdict  for  the  plaintiff, 
judgment  accordingly.    The  defendant  brings  error. 

The  principal  ground  of  complaint  is  that  the  evidence 
is  insuflicient  to  warrant  a  finding  of  a  contract  to  marry. 
If  the  petition  had  set  up  an  ordinary  engagement  to 
marry,  we  wcmld  be  inclined  to  hold  that  the  evidence  is 
sufficient  to  sustain  a  finding  in  that  behalf.  But  the  peti- 
tion alleges  an  engagement  by  correspondence;  the  corre- 
spondence is  a  part  of  the  evidence  in  the  case.  We  have 
examined  it,  and  are  satisfied  that  the  engagement  was 
tentative  and  that  neither  of  the  parties  was  irrevocably 
committed. 

The  court  instructed  the  jury  that  in  estimating  the 
damages,  they  should  take  into  account,   among  other 
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things,  the  defendant's  general  rei>utation  for  veaWk. 
One  fatal  objection  to  this  instruction  is  that  there  is  int 
a  syllable  of  evidence  tending  to  show  the  defendaat^ 
general  reputation  for  wealth  and,  even  if  there  was,  it 
do  not  think  that  it  would  be  a  proper  element  of  damages. 
The  jury  were  properly  instructed  to  take  into  accouDt 
the  value  of  the  property  o\\Tied  by  the  defendant.  W« 
think  that  is  as  far  as  the  instruction  should  go.  Whik 
his  reputation  for  wealth,  as  distinguished  from  his  actual 
circumstances,  if  proved,  might  possibly  give  the  plaiDtiff, 
as  his  wife,  additional  social  advantages  for  a  while  at 
least,  it  is  too  remote  to  be  taken  into  account  in  estimai- 
ing  the  damages  in  an  action  of  this  character. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded  for  furthcf 
proceedings  according  to  law. 

DuFFiE  and  Ames^  CO.,  concur. 

Reversed  and  bemanded. 


CoxE  Brothers  &  Company  v.  Omaha  Coal,  Coke  a^b 

Lime  Company. 

Filed  April  9,  1903.    No.  12,730. 
Commissioner's  opinion.    Department  No.  2. 

1.  Judgments:    Vacation  of,  Dubing  Term.    A  court  of  genera]  jurii- 

diction  has  discretionary  power  to  vacate  or  modify  its  own  orden 
and  judgments  at  any  time  during  the  term  at  which  they  were 
rendered,  upon  being  satisfied  that  such  action  will  be  in  further 
ance  of  Justice.    Bradley  v.  Slater,  55  Neb.,  334. 

2.  New  Trial:    Motion  Overbuled:    Vacation  of  Obdeb:    Discbetiok: 

Appeal  and  Ebbor.  Record  examined,  and  held,  that  it  does  not 
appear  that  the  court  was  guilty  of  an  abuse  of  discretion  in  set- 
ting aside  the  order  overruling  the  motion  for  a  new  trial. 

3.  Appeal  and  Error:     Assignments  as  to  Motion  fob  New  Tbul: 

Pleading.  A  Judgment  will  not  be  reversed  for  errors  which  are 
required  to  be  assigned  on  a  motion  for  a  new  trial,  unless  it  li 
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alleged  Id  the  petition  in  error  and  shown  br  the  record  that  the 
court  erred  in  overruling  such  motion. 

ppsAl  and  Xrror:  ABsioNMBitra  as  to  Motion  fob  New  Tbial: 
Pi.«Ai>iso:  PaACTTicK.  Where  defendant  challenges  the  court's  at- 
tention to  such  defect  in  the  petition  in  error.  In  his  brief,  and 
orailr  on  the  hearing,  the  al>ove  rule  will  be  strictly  adhered  to. 

iBBOE  from  the  district' court  for  Douglas  couuty.  Tried 
»w  before  Slabaugh^  J.    Affirmed. 

■artlett,  Dundy  &  Martin,  for  plaintiCF  Id  error, 

'onnell  &  Iveit,  contra. 

tABNES,  C. 

'he  plaiDtiff  in  error  commenced  this  case  in  the  dia- 
!t  court  for  Douglas  county  to  recover  a  balance  alleged 
)e  due  on  account  for  coal  sold  and  delivered  to  defend- 
under  a  written  contract  entered  into  by  means  of  a 
reapondence  between  it  and  the  defendant.  The  an- 
sr  contained  a  counter-claim  for  damages  for  a  breach 
another  contract  alleged  to  have  been  entered  into  be- 
*n  the  parties  by  letters  and  telegrams  for  the  sale 
i  delivery  of  certain  other  coal  for  another  purpose,  the 
ount  of  the  counter-claim  being  nine  cents  less  than 
(  sam  alleged  to  be  due  the  plaintiff.  The  case  was 
ed  in  December,  1900,  and  the  plaintiff  had  a  verdict 
'  1723.09.  A  motion  for  a  new  trial  was  filed  by  the 
lendant,  and  the  hearing  thereon  was  continued  until 
;  February  term  of  1901.  On  the  12th  day  of  that 
tnth  the  motion  was  overruled  and  plaintiff  at  once 
ised  an  execution  to  issue  on  the  judgment.  On  the  Ist 
y  of  March,  and  at  the  same  term  of  court,  defendant 
^  a  motion  to  Tacate  the  order  overruling  its  motion 
r  a  i-ew  trial,  and  on  the  4th  day  of  May,  it  still  being 
the  February  term,  the  court  set  aside  its  former  order 
d  granted  another  hearing  on  the  motion  for  a  new 
ial.  Thereafter  the  mntirn  was  sniritaincd,  and  a  new 
ial  was   granted.    On   the   second    trial    the    plaintiff 
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amended  its  petition  and  claimed  a  much  larger  amount 
than  was  claimed  on  the  first  trial.  The  defendant  filed 
the  same  answer,  in  substance,  and  on  these  issues  the 
cause  was  tried  a  second  time.  After  the  jury  had  been 
out  some  time,  and  being  apparently  unable  to  agree, 
they  were  brought  into  court  and  instructed  to  return  a 
verdict  in  favor  of  the  plaintiff  for  the  sum  of  nine  cents, 
and  they  thereupon  returned  such  verdict.  The  plaintiff 
excepted,  filed  its  motion  for  a  new  trial,  which  was  over- 
ruled, judgment  was  entered  on  the  verdict  and  the  plain- 
tiff prosecutes  error  to  this  court 

The  petition  in  error  contains  sixty-nine  assignments, 
but  it  is  nowhere  alleged  therein  that  the  court  erred  in 
overruling  the  plaintiff's  motion  for  a  new  trial.  This 
point  was  urged  by  counsel  for  the  defendant  in  error  in 
his  oral  argument  on  the  hearing  before  us,  and  was  also 
mentioned  in  his  brief,  yet  counsel  for  the  plaintiff  in 
error  gave  the  matter  no  attention,  made  no  request  to  be 
allowed  to  amend  his  petition  in  error,  and  the  cause  was 
thus  submitted.  All  of  the  alleged  errors  now  presented 
by  counsel,  for  our  consideration,  were  contained  in  the 
motion  for  a  new  trial,  and  were  only  such  as  occurred 
during  the  trial  of  the  cause,  with  the  single  exception  of 
the  ruling  sustaining  the  motion  to  vacate  the  order  over- 
ruling defendant's  motion  for  a  new  trial.  On  this  point 
plaintiff  contends  that  the  court  was  guilty  of  an  abuse  of 
discretion,  and  had  no  power  to  vacate  his  order,  although 
the  motion  was  made  at  the  same  term  at  which  the  order 
was  entered. 

Courts  of  general  jurisdiction,  such  as  the  district  courts 
of  this  state,  are  endowed  by  law  with  ample  discretionary 
power  to  vacate  or  modify  their  own  judgments  at  any 
time  during  the  term  at  which  they  are  rendered,  upon 
being  satisficHl  that  such  action  will  be  in  furtherance  of 
justice.  Bradley  v.  Slater^  55  Neb.,  334;  Smith  v.  Pinney, 
2  Neb.,  139;  Volland  v.  Wilcox,  17  Neb.,  46;  Harris  v. 
State,  24  Neb.,  803;  Symns  v.  Noxoti,  29  Neb.,  404;  Bigler 
V.  Baker,  40  Neb.,  325. 
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he  court  having  power  to  v 
motion  for  a  new  trial,  and 
■guniont,  it  only  remaina  to  i: 
as  guilty  of  an  abuse  of  disci 
he  motion  for  vacating  the  e 

not  sustained  by  sufficient 
evidence  and  the  law  of  the 
1  should  have  been  sustained, 
ruling,  on  which  of  the  sevi 
motion  the  court  based  its  o 
be  bill  of  exceptions  settled 
;  it  may  well  have  consider 
ifficient  to  sustain  the  verdi 
lid  have  sustained  the  moti< 
iverniling  it  The  assignme 
8  follows:  "The  court  erre 
ing  aside  the  said  judgment 
I  a  new  trial ;  that  said  order 
iscretion  of  the  court  where! 
1  having  a  fair  trial  as  will  a 

evidence  contained  in  voluu 

I  does  not  indicate  on  which 
?ned  in  the  motion  to  vacate 
ruling,  which  is  now  compla 
nination  of  the  evidence  con 
ptions  we  are  unable  to  say 

II  abuse  of  discretion  in  setti 
iting  the  defendant  a  new  tri 
8  above  stated,  all  of  the  otii 
QtiflF's  petition  relate  to  matl 
second  trial  of  the  cause,  am] 

for  a  new  trial.  Having  fa 
in  error  that  the  court  erred 
I  new  trial,  none  of  the  assig 
be  considered. 

;  James  v.  Higginhotfiam,  60 
!  decision  of  the  court  on  th- 
)t  alleged  as  error  and  cam 
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ered.  Reviewing  courts  are  authorized  to  con^der  cit 
the  errors  specified  in  the  petition  in  error.  All  ottfn 
are  waived.  To  justify  the  reversal  of  a  judgment  kf 
errors  of  law  occurring  at  the  trial,  it  must  appear,  w^ 
only  that  the  alleged  errors  were  committed,  but  also  iky 
the  court  erred  in  denying  the  application  for  a  new  trii- 
We  believe  it  has  never  been  held  in  a  law  case  that  a  jodjr 
ment  should  be  reversed  for  error  occurring  at  the  tral 
unless  there  was,  in  addition  to  such  error,  averment  twi 
proof  of  error  in  the  order  denying  the  motion  for  a  ne^ 
trial.  ♦  ♦  ♦  Whether  or  not  there  was  error  in  4? 
order  overruling  the  motion  for  a  new  trial  in  this  cae 
we  can  not  decide,  because  that  question  is  not  presented 
by  the  record  for  decision.  And  without  dec-id ing  that 
a  new  trial  should  have  been  granted  by  the  distrift 
court,  we  can  not,  of  course,  reverse  the  judgment  anl 
thus,  in  effect,  vacate  the  verdict.  The  following  case 
are  referred  to  in  support  of  our  conclusion.  Carson  r. 
Funk,  27  Kan.,  524;  Clark  v.  Schnur,  40  Kan.,  72;  Strulh^ 
era  v.  Fuller,  45  Kan.,  735;  Dryden  t?.  TJie  Chicago,  K.  i 
N.  R.  Co.,  47  Kan.,  445;  Wright  v.  Darst,  55  Pac^  Rep. 
[Kan.],  516;  Douglas  Co.  v.  Sparks,  7  Okla.,  259,  54  Pac. 
Kep.,  467;  Beall  v.  Mutual  Life  Insurance  Co.,  7  Okla^ 
285,  54  Pac.  Rep.,  474;  City  of  Tcrre  Haute  v.  Fagan.  52 
N.  E.  Rep.  [Ind.],  457;  Armstrong  v.  Elliott,  49  S.  W. 
Rep.  [Tex.],  635.'^ 

In  the  case  of  Achenbach  v.  Pollock,  64  Neb.,  436,  W 
N.  W.  Rep.,  304,  we  held  that  "A  judgment  will  not  be  re^ 
versed  for  errors  which  are  required  to  be  assigned  on  a 
motion  for  a  new  trial,  unless  it  is  alleged  in  the  petition 
in  error  and  shown  by  the  record  that  the  court  erred  iji 
overruling  such  motion." 

In  Oerman  Mutual  Fire  Insurance  Co.,v.  Palmer,  $ 
Neb.  [Unof.],  688,  92  N.  W.  Rep.,  624,  the  court  said: 
"The  errors  assigned  are  all  such  as  are  required  to  be 
raised  in  the  district  court  by  a  motion  for  a  new  trial, 
and  unless  the  action  of  that  court  upon  the  motion  is 
assigned  as  error  we  are  not  called  upon  to  review  them.'* 
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ag  Oaiidij  t\  Cummins,  64  Neb.,  312,  89  N.  W.  Rep., 

and  Achcnbach  r.  Pollock,  supra. 
lis  question  was  a^ain  before  us  in  the  case  of  Orctitt 
'(■yair,  3  Neb.  [Unof.],  608,  92  N.  W.  Rep..  200,  and 
as  held  that  "A  judgment  will  not  be  reversed  for 
rs  of  law  occurring  at  the  trial  unless  it  is  allef^ed  in 
r)etition  in  error  that  the  court  erred  in  overrulins  the 
ion  for  a  new  trial."  It  was  further  held,  that  "Where 
question  is  raised  by  counsel  the  <'onrt  will  adhere  to 

rule,  but  where  it  is  not  so  raised  we  will  consider 
abjection  waived  and  determine  the  question  upon  its 
Its." 
3  above  stated,  counsel  for  the  defendant  in  error  not 

urged  this  objection  on  the  oral  hearing,  but  raised 
1  his  brief,  80  we  can  not  say  that  the  objection  has 
1  waived.  We  are  therefore  constrained  to  follow  our 
ler  rulings  on  this  question  and  decliue  to  consider 

of  the  errors  assigned  in  the  petition  except  tlie  one 
inbefore  disponed  of. 

OP  the  above  reasons  we  recommend  that  the  judgment 
le  district  court  be  affirmed. 

OUND  and  Oldham.  CC,  concur. 


iRY  P.  Marql'ardt  v.  Omaha  Street  Railway  Com- 
pany. 

Filed  Armi.  9.  1903.     No.  12,745. 
CammlBslaner'B  opinion.     Department  No.   2. 
it  BaUroada:     Damaors:     Evidence  Insufficient      U.  P.  Steam 
:.  page  396.  94  N.  W. 

RBbs  from  the  district  couFt  for  Douglas  county.  Tried 
w  before  Slabauoh,  J.    Affinnrth 

leaver  <€  Oilier,  for  plaintiff  in  error.     . 

ohn  L.  Webster,  contra. 
31 
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Barnes^  O. 

This  was  an  action  originally  brought  in  the  county 
court  of  Douglas  county  by  Henry  P.  Marquardt  against 
the  Omaha  Street  Railway  Company,  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  -been  sustained 
by  him  by  reason  of  the  collision  between  one  of  the  de- 
fendant's street  cars  and  a  bakery  wagon  belonging  to  the 
U.  P.  Steam  Baking  Company,  which  was  the  basis  of  the 
action  in  the  case  of  the  U.  P.  Steam  Baking  Co.  c. 
Omaha  Street  R,  Co,,  ante,  page  396,  94  N.  W.  Rep.,  533, 
just  decided  by  this  court. 

The  trial  in  the  county  court  resulted  in  a  verdict  for 
the  defendant;  plaintiff  appealed  to  the  district  court 
and  the  cause  was  again  tried,  and  a  verdict  was  returned 
for  the  defendant,  and  from  a  judgment  thereon, •plaintiff 
prosecuted  error  to  this  court. 

The  facts  in  this  case  are  just  the  same  as  in  TJ.  P. 
Steam  Baking  Co,  i\  Omaha  Street  R,  Co.,  supra, — the 
same  accident  being  the  basis  of  both  suits, — ^and  we  find 
practically  the  same  evidence  contained  in  the  bills  of 
exceptions  in  both  cases.  We  held,  therefore,  that  the 
plaintiff  herein  was  not  entitled  to  recover,  and  the  evi- 
dence will  not  sustain  a  verdict  for  him  on  any  theory. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Pound  and  Oldham,  CC,  concur. 

Affirmed. 


CozAD  Irrigation  Company  v.  Luther  Barnbs. 

Filed  Apbil  9,  1903.    No.  12,748. 

Commissioner's  opinion.    Department  No.  1. 

1.  Evidence:    Suffu'iext:    Appeal  and  Ekfor.    A  verdict  and  judgment 
thereon  will  not  be  disturbed  in  this  court,  if  sustained  by 
cient  competent  evidence. 
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2.  Account,  Action  on:     EjVidence   Sufficient.     Evidence   examined, 
and  held  sufficient  to  support  the  yerdict  and  judgment. 

Error  from  the  district  court  for  Dawson  county.  Tried 
below  before  Sullivan^  J.    Affirmed. 

Edward  A.  Cooky  for  plaintiff  in  error. 

John  H.  Lindermarty  contra. 

KlRKPATRICK^  0. 

This  is  a  proceeding  in  error  brought  to  reverse  a  judg- 
ment of  the  district  court  for  Dawson  county  in  the  trial 
of  a  cause  in  that  court  on  appeal  from  justice  court. 
The  petition  of  defendant  in  error  sets  out  his  employ- 
ment by  plaintiff  in  error  to  lath  and  plaster  a  certain 
house  being  erected   by   plaintiff   in   error   in    Dawson 
county  at  an  agreed  price  per  square,  amounting  to  the 
sum  of  f38.40,  in  which  amount  with  interest  he  prayed 
judgment.     Plaintiff   in  error  answered,   admitting  the 
employment  as  allied,  and  pleaded  that  defendant  in 
error  represented  himself  as  being  a  competent  and  skill- 
ful plasterer,  and  that  he  agreed  to  complete  the  work  in 
a  first-class  manner,  plaintiff  in  error  to  furnish  the.  ma- 
terial; that  the  work  was  performed  in  such  a  careless 
and  negligent  manner  that  it  was  worthless,  and  that  as 
a  consequence  a  large  portion  of  the  plaster  had  fallen 
off;  that  plaintiff  in  error  had  caused  a  coat  of  hard 
finish  to  be  put  on  the  plastered  walls,  with  the  hope  of 
improving  the  job,  at  a  cost  of  f34 ;  that  this  did  not  im- 
prove the  work,  and  that  all  the  plastering  would  have  to 
be  removed  from  the  building,  to  the  damage  of  plaintiff 
in  error  in  expenses  and  injury  to  the  building  in  the  sum 
of  flOO,  praying  judgment  against  defendant  in  error  in 
the  sum  of  |134.    To  this  answer  a  reply  was  filed,  admit- 
ting that  defendant  in  error  had  represented  himself  as 
a  skillful  and  experienced  lather  and  plasterer,  and  that 
plaintiff  in  error  was  to  furnish  the  material  for  the  work, 
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and  that  defendant  in  error  was  to  and  did  put  two  coats 
of  plaster  on  the  inside  walls  of  the  building,  and  denying 
generally  all  the  other  allegations  of  the  answer.  A  jury 
being  waived,  trial  was  had  to  the  court,  resulting  in  the 
following  finding  by  the  trial  court: 

*The  court  finds  that  plaintiff  claimed  only  to  have 
ordinary  skill  and  judgment  as  a  plasterer  at  the  time  of 
the  contract  with  the  defendant;  that  at  that  time  he 
had  such  skill  and  judgment  as  a  plasterer  in  the  mechan- 
ical work  upon  the  building,  and  that  he  exercised  the 
best  judgment  he  had  in  the  mixing  of  the  mortar;  that 
in  all  respects  he  did  as  good  work  as  he  knew  how  to  do, 
and  was  in  no  respect  careless  so  far  as  the  plastering 
Avas  concerned;  that  the  defect  in  the  plastering  was  the 
result  of  the  material  not  being  good,  and  the  court, 
therefore,  finds  for  the  plaintiff  and  against  the  defend- 
ant as  to  the  plastering." 

To  this  finding,  exception  was  taken  and  it  is  quite 
probable  that  the  first  portion  thereof  is  somewhat  illog- 
ical. But  the  court  does  expressly  find  that  the  defect  in 
the  plastering  was  the  result  of  the  material  not  being 
good.  The  only  question  presented  by  the  record  is 
whether  the  finding  and  judgment  are  supported  by  the 
evidence. 

By  the  testimony  of  defendant  in  error  and  a  number 
of  other  witnesses,  it  is  nmde  to  appear  that  defendant 
in  error  was  an  experienced  plasterer,  and  that  the  work 
was  skillfully  done;  that  the  sand  furnished  by  plaintiflf 
in  error  was  largely  quicksand  taken  from  the  banks  of 
the  Platte  river,  and  that  it  was  not  suitable  for  the 
purpose  for  which  it  was  used,  and  would  not  make  good 
walls;  that  defendant  in  error  calle<l  the  attention  of 
officers  of  plaintiff  in  error  to  the  quality  of  the  sand, 
and  that  he  did  not  like  to  use  it,  saying  that  it  was  not 
good  sand  and  did  not  do  good  work.  On  the  other  hand, 
the  president  of  plaintiff  in  error  and  a  number  of  wit- 
nes.ses  gave  testimony,  from  v/Mch  it  is  made  to  appear 
that  d(^fendant  in  error  exr.iuiiicd  the  sand  when  it  was 
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hauled  to  the  house,  and  pronounced  it  satisfactory,  and 
that  the  reason  why  the  job  was  not  satisfactory  was 
tliat  defendant  in  error  did  not  understand  how  to  mal^e 
mortar  when  that  quality  of  sand  was  used,  which  required 
a  greater  per  cent,  of  lime;  that  when  such  larger  per  cent. 
of  lime  was  used,  a  good  job  could  be  done.  Witnesc?es 
of  defendant  in  error,  wlio  were  plasterers,  testified  in 
rebuttal  that  when  that  kind  of  sand  was  used,  a  less  per 
cent,  of  lime  was  necessary  in  order  to  do  satisfactory 
work. 

This  being  the  state  of  the  evidence,  revealing  a  sharp 
conflict  throughout,  we  can  not  say  that  the  finding  of  the 
trial  court  for  defendant  in  error  is  unsupported,  and 
under  the  rule  settled  in  this  state  by  many  decisions,  we 
will  not  disturb  the  finding.  Burioell  Irrifjation  Co.  v, 
Lashmctt,  59  Neb.,  605;  Halmcs  v.  Dorcy,  53  Neb.,  254. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Hastings  and  Lobingikk,  CO.,  concur. 

Affiumed. 


Eunice  P.  Wheldon,  appellee,  v.  Nathaniel  Cornett^ 

Jb.^  et  al.^  appellants. 

Filed  April  9,  1903.    No.  12,761. 
Commissioner's  opinion.    Department  No.  1. 

1.  Mortgagees:    Foreclosure:    Appraisal:    Grantee  of  Deed  as  Free- 

holder. Where  the  return  to  an  order  of  sale  under  foreclosure 
recites  that  the  appraisers  were  freeholders,  the  order  of  confir- 
mation win  not  be  reversed  on  appeal  because  one  of  the  apprais- 
ers is  showti  not  to  have  received  a  deed  for  his  land,  he  having 
purchased  the  same  and,  apparently,  residing  thereon. 

2.  Hortgages:     Foreolosure:     Appraisal:     Copt    Deposited    *'Forth- 

wiTH."  A  copy  of  the  appraisal  is  deposited  "forthwith"  in  the 
meaning  of  the  statute  if  filed  the  day  following  the  appraisement. 

3.  Mortgages:   Foreclosure:   Order  of  Sale:   Seal.    The  failure  of  the 

clerk  to  attach  his  seal  to  the  order  of  sale  until  after  the  sale 
has  taken  place  is  not  fatal. 


Lf.»f- 


422  NEBRASKA  REPORTS.     [Unoi  riciAl. 

Wheldon  t.  Cornett. 

Appeal  from  the  district  court  for  Howard  county. 
Tried  below  before  Thompson^  J.    Affirmed. 

Henry  Nunn,  for  appellants. 

C,  C.  Marlay  and  Flower,  Peters  d  BowersocJc,  contra. 

LOBINGIER^  O, 

This  is  an  appeal  from  an  order  confirming  a  sale  nnder 
foreclosure.  The  first  complaint  is  that  one  of  the  ap- 
praisers was  not  a  freeholder  as  required  by  section  491a 
of  the  Code.  The  testimony  shows  that  this  appraiser 
had  purchased  certain  lands  in  Howard  county  under  a 
contract  on  which  he  made  a  partial  payment;  that  he 
had  paid  taxes  on  the  land  and,  apparently,  was  residing 
thereon  but  had  not  yet  obtained  his  deed.  The  term  free- 
holder, as  used  in  statutes,  of  the  class  now  before  us,  is 
not  construed  with  the  same  technical  strictness  as  when 
employed  in  deeds  or  other  instruments  affecting  title- 
The  purpose  and  policy  of  such  a  statute  are*,  evidently, 
to  prevent  appraisements  being  made  by  those  who  are  not 
themselves  interested  in  lands ;  and  this  would  seem  to  be 
accomplished  if  the  appraiser  has  a  substantial  interest 
in  realty,  even  though  it  fall  short  of  being  a  technical 
"freeholder." 

In  Commonwealth  i?.  Bureher,  2  Rob.  [Va,],  826,  where 
the  facts  were  similar  to  this  case  except  that  a  deed  had 
been  executed  and  plac(Hl  in  escrow  to  be  delivered  to  the 
vendee  when  he  should  have  completed  his  payments,  it 
was  held  that  the  latter  "possessed  a  suflBcient  freehold 
qualification  to  constitute  him  a  good  grand  juror.  Jt 
was  clearly  not  necessary  to  his  competency  that  the  lega  I 
title  to  the  house  and  lot  should  have  been  in  bin  . 
Cestuis  que  use  of  freehold  estates  are  good  jurors  in  En]  - 
land.    Coke  upon  Littleton,  2726.^' 

We  do  not  think  that  the  placing  of  the  deed  in  escrow ' 
makes  that  case  necessarily  stronger  than  this.    The  t£  • 
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timony  of  this  appraiser  was  such  as  to  imply  at  least, 
that  he  might  receive  his  deed  before  the  payments  were 
completed.  In  this  case,  moreover,  the  return  recites  that 
the  appraiser  was  a  freeholder. 

In  Exendine  v.  Morris,  8  Mo.,  App.,  383,  where  nothing 
of  the  kind  appeared,  it  was  said :  "Unless  the  fact  that 
the  appraiser's  neglect  to  certify  in  their  appraisement 
certificate  that  they  are  freeholders  is  to  be  held  abso- 
lutely fatal  to  such  a  sale,  we  do  not  see  how  to  escape  the 
conclusion  that  the  fact  that  the  appraiser  was  in  posses- 
sion of  land,  claiming  to  own  it,  must  be  taken  to  estab- 
lish suflSciently  his  qualification  as  appraiser.^' 

In  Gummhigs  v.  Hyatt,  54  Neb.,  35,  this  court  left  open 
the  question  whether  a  husband  living  with  his  wife  on 
her  land  was  a  freeholder  within  the  meaning  of  a  statute 
providing  for  the  calling  of  an  election  to  vote  bonds. 
But  in  Hughes  v.  Milligan,  42  Kan.,  at  page  400,  it  was 
held  that  such  a  husband  was  a  freeholder  within  the 
terms  of  a  statute  relative  to  the  opening  of  highways. 
In  Nebraska  Loan  &  Trust  Co.  v.  Hamcr,  40  Neb.,  281,  the 
identical  section  now  in  question  was  construed  and  an 
appraiser  was  held  to  be  a  freeholder  though  his  deed  had 
originally  been  executed  and  delivered  to  him  as  a  mort- 
gage. 

It  is  true  that  in  The  People  v.  Hynds,  30  N.  Y.,  470, 
the  opinion  of  the  lower  court  contains  the  statement  that 
a  vendee  in  a  land  contract  is  not  a  freeholder  and  that  the 
term  "means  such  as  have  the  legal  title  to  real  estate," 
which  is  opposed  to  Commonwealth  v.  Burcher,  2  Rob. 
[Va.],  826,  supra,  the  latter  not  being  referred  to.  The 
court  of  appeals,  however,  affirmed  the  judgment,  not  on 
this  point,  but  on  the  ground  that  the  proceedings,  which 
were  for  the  opening  of  a  highway,  were  void  for  another 
reason. 

But  if  it  were  still  doubtful  whether  the  return  of  the 
order  of  sale  is  correct  in  reciting  that  the  appraiser  was 
a  freeholder,  we  do  not  think  that  the  order  of  confirma- 
tion should  be  reversed. 
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In  Hill  V.  Baker,  32  la.,  302,  where  a  statute  in  other 
respects  like  ours  required  the  appraiser  to  be  a  house- 
holder, and  one  of  them  was  not,  the  court  declined  to 
set  aside  the  sale,  and  said:  "The  defect  complained  of 
is  a  mere  irregularity,  not  affecting  the  power  of  the 
sheriflf  to  sell,  and  hence  not  rendering  the  sale  void." 

The  entire  omission  of  the  appraisement  is  not  jurisdic- 
tional but  a  mere  irregularity.  Neligh  v.  KcenCj  16  Neb.. 
407.  In  this  case  there  was  no  motion  for  a  new  trial  and 
no  petition  in  error  nor  any  showing  or  claim  of  prejudice 
by  reason  of  the  appraisal.  We  do  not  think  that  the  sale 
should  be  set  aside  on  appeal  on  account  of  a  possible 
doubt  as  to  the  legal  character  of  the  appraiser's  interest 
in  the  land  on  which  he  lived. 

Another  objection  is  that  while  the  appraisement  was 
made  on  July  11,  the  copy  was  not  filed  until  the  next 
day.  But  there  is  nothing  to  show  that  this  was  not 
"reasonable  dispatch."  Hubbard  v.  Hennessey,  2  Xeb. 
[Unof.],  816,  90  N.  W.  Hep.,  220,  where  four  dajna  were 
allowed. 

The  final  complaint  is  that  the  clerk  failed  to  attach 
his  seal  to  the  order  of  sale  until  after  the  sale  had  actually 
taken  place.  But  not  only  was  this  defect  curable  by 
amendment  {WincJiell  v.  McKinzie,  35  Neb.,  813,  Taylor 
V.  Courtnay,  15  Neb.,  190;  Young  v.  Wood,  63  Neb.,  291, 
88  N.  W.  Rep.,  528),  but  the  order  of  sale  being  itself  un- 
necessary the  defect  would  not  in  any  event  be  fatal* 
Passumpsic  Savings  Bank  v.  Maulick,  60  Neb.,  469.  An 
affirmance  of  the  order  is  recommended. 

Hastings  and  Kirkpatbick^  CO.,  concur. 

Affirmed. 
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'aeington  Poweh,  appellant,  t,  James  G.  Allen  et 

AL.,  appellees. 
Tnso  Apbil  9,  1903.    No.  12,766. 
Commlssloner'a  opinion.    Department  No.  1. 
•eda:     Exxcution  or:     EviDencs  Confi.tctino.    Tbe  sole  questlOQ  In 
this  case  is  the  execution  and  delivery  of  a  deed,  which  plaintiff 
B&ye  was  given  him  by  a  third  party,  as  the  deed  of  detendant,  and 
which  was  lost  without  recording,  and  which  defendant  Bays  he 
never  made  nor  delivered  nor  received  a  consideration  for.    The 
decree  rendered  for  defendant  on  this  conflicting  evidence  will 
not  be  disturbed. 

Appeal  from  the  district  court  for  Dotiglas  connty. 
ried  below  before  Dickinson^  J.    Affirmed. 

Fdrington  Power,  for  appellant 

Bicitzler  d  St  Clair,  contra. 

Hastings,  O. 

This  is  a  suit  to  quiet  title  to  the  north  ten  feet  of  lot 
}  and  the  south  twenty  feet  of  lot  21,  in  block  2  ia  Alamo 
laza  addition  to  the  city  of  Omaha.  Plaintiff's  action 
as  dismissed  by  the  trial  court  and  he  appeals. 

He  claims  to  have  received,  in  1896,  a  deed  from  the  de- 
>Ddant  Allen,  for  the  property  in  question;  he  claims  to 
ftve  lost  it  sometime  in  the  year  1898;  he  claims  to  have 
»st  track  of  defendant  or  never  to  have  known  his  ad- 
ress  until  sometime  in  February,  1901,  when  it  was 
earned  from  the  city  directory  that  he  was  employed  in 

hank  in  Bouth  Omaha.  Plaintiff  says  that  he  imme- 
iately  demanded  his  deed  and  was  put  off  by  the  defead- 
at,  the  latter  saying  that  he  would  look  the  matter  up ; 
lat  in  March,  1901,  he  saw  the  defendant  again  and  the 
itter  then  told  him  that  Byron  Keed  Company  would 
ave  to  be  consulted  as  to  whether  or  not  a  new  deed 
>uJd  he  made.  About  the  middle  of  May  plaintiff  took 
ossession  of  the  property  mth  his  family  and  he  began 
lis  action  to  quiet  title.    The  defendant  Alien  answered 
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with  a  general  denial,  which  at  the  trial  was  amended  to 
admit  title  in  himself. 

Mr.  Power  testifies  that  he  traded  160  acres  of  land  in 
Antelope  county,  the  description  of  which  he  can  not 
remember,  for  the  deed  to  this  property;  that  he  had  the 
deed  in  his  possession,  showed  it  to  his  wife  and  to  a  Mr. 
Buchanan  and  he  thinks  he  delivered  the  deed  to  the  latter 
in  1898  and  has  never  been  able  to  find  it  since.  He  savs^ 
that  when  he  asked  for  another  deed  to  this  property  de 
fendant  asked  if  he  had  assumed  the  mortgage.  Defend- 
ant also  asked  plaintiff  if  he  was  going  to  build  on  the 
premises,  and  promised  to  pay  all  expenses  connected  with 
the  giving  of  a  new  deed,  Mrs.  Power,  plaintiflTs  wife, 
testifies  to  having  seen  the  deed;  that  the  last  time  she 
saw  it  was  in  the  fall  of  1898,  when  plaintiff  took  it  to 
Buchanan  for  the  purpose  of  making  a  trade.  Mr.  Bu- 
chanan says  he  saw  the  deed ;  that  the  property  was  con- 
veyed subject  to  a  mortgage  of  ?2,000 ;  that  at  one  time  he 
called  upon  the  defendant  Allen,  and  asked  him  to  make  a 
new  deed  to  the  property  and  Mr.  Allen  said  he  would 
have  to  consult  Byron  Reed  Company. 

At  the  trial  Mr.  Allen  positively  denied  having  made 
any  deed  or  having  traded  off  this  property  or  having  ever 
received  property  in  lieu  of  it  and  denied  all  acquaintance 
with  Mr.  Power  or  any  knowledge  of  any  such  transaction 
until  Power  came  to  him  in  the  spring  of  1901.  The  trial 
court  liaving  found  for  the  defendant  on  this  evidence, 
we  do  not  see  how  such  finding  can  be  disturbed,  for  there 
is  plainly  evidence  to  support  it,  and  Mr.  Power  himself 
has  made  no  showing  that  the  deed,  which  he  claims  lu 
have  held  for  over  two  years  without  recording  and  sub- 
sequently to  have  lost,  was  executed  by  Mr.  Allen  or  j«^- 
knowledged  by  him ;  he  is  unable  to  state  even  the  name  f 
the  notary. 

It  is  recommended  that  the  judgment  of  the  distri  t 
court  be  affirmed. 

KiRKPATBiCK  and  LoBiNGiEB,  CC,  concur. 

Affir^teo. 
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The  City,  op  South  Omaha  v.  Grace  Pennell. 

FnjED  Apbil  9,  1903.    No.  12,767. 
Commissioner's  opinion.    Department  No.  2. 

1.  Negligence:     Contbibutory:     Evidence:     Instructions:     Pbejitdick. 

Erroneous  instructions  upon  the  subject  of  contributory  negli- 
gence are  without  prejudice  if  the  plaintiff's  evidence  does  not 
disrlose  contributory  negligence  and  no  evidence  sufficient  to  es- 
tablish it  was  adduced  by  the  defendant 

2.  Trial:    Evidence:    Verdict  Correct:    Error  in  Rulings :    Prejudice. 

Where,  under  all  the  evidence,  the  plaintiff  must  recover,  errors 
in  rulings  upon  requests  for  instruction  are  without  prejudice. 

3.  Trial:    Instructions:    Memorandum  of  Authorities  Appended.     A 

memorandum  of  authorities  in  support  of  a  request  for  an  in- 
struction, written  upon  the  margin  thereof,  does  not,  of  itself, 
afford  ground  for  refusing  to  give  the  instruction;  if  otherwise 
proper,  it  should  be  given  with  the  memorandum  erased  or 
omitted. 

4.  Trial:    Witnesses:    Questioned  by  Judge:    Prejudice.     In  further- 

ance of  justice  or  to  enable  himself  to  make  p^'oper  rulings  upon 
evidence  and  frame  proper  instructions,  the  trial  judge  may,  in 
his  discreticn,  put  questions  to  witnesses.  Such  action  will  be 
reviewed  only  for  abuse  of  discretion. 

5.  Trial:     Damages:     Excessive:     Pekhonal   Injitrtes.     An  award  of 

$3,000  damages  for  a  broken  leg  which  was  skillfully  set  and 
"formed  a  good  union"  in  the  ordinary  course,  and  is  not  shown 
to  have  resulted  in  any  permanent  injury  beyond  what  is  usually 
involved  in  such  an  accident,  held  excessive. 

Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Baker^  J.    Affirmed  upon  remittitur. 

A.  H.  Murdoch,  for  plaintiff  in  error. 

Thomas  &  Nolan^  contra. 

Pound,  C. 

Plaintiff  in  error  complains  of  instructions  given  by  the 
trial  court,  of  rulings  upon  requests  for  instruction,  of 
the  action  of  the  trial  court  in  putting  certain  questions 
to  witnesses;  and  of  the  amount  of  damages  awarded. 
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Most  of  these  assignments  of  error  may  be  dispfis^""  of 
somewhat  summarily  for  the  reason  that  we  are  satisfifd 
plaintiff  was  entitled  to  recover  under  all  the  evidence 
and  hence  that  the  errors  assigned  were  without  preju- 
dice. 

The  instructions  upon  the  subject  of  contributory  negli- 
gence put  the  burden  of  proof  upon  the  defendant  with- 
out adverting  to  the  effect  of  contributory  negligence  when 
disclosed  by  plaintiff's  evidence.  It  may  be  also  that  they 
are  open  to  some  objection  on  the  score  of  inconsistency 
with  one  another.  But  plaintiff's  evidence  does  not  show 
any  contributory  negligence  upon  her  part  and  no  snflS- 
cient  evidence  to  establish  it  was  adduced  by  the  defend- 
ant.  Hence  we  need  not  pass  upon  these  instructions  as 
abstract  propositions.  Pcnnsi/lvania  Co,  v.  Kennard  Glajfn 
d  Paint  Co.^  59  Neb.,  435.  The  same  considerations  apply 
to  the  rulings  upon  requests  for  instruction.  Since,  under 
all  the  evidence,  the  plaintiff  must  recover,  errors,  if  any, 
in  rulings  upon  requests  for  instructions  going  to  the 
merits  are  no  ground  of  reversal.  Jeff  res  v.  C  ashman ,  42 
Neb.,  594. 

It  is  contended  bv  defendant  in  error  also  that  one  of 
the  instructions  requested  was  properly  refused  because 
a  memorandum  of  authorities  in  support  of  the  request 
was  written  upon  the  margin.  We  do  not  think  this  fact, 
of  itself,  affords  ground  for  refusing  to  give  the  instruc- 
tion. If  otherwise  proper,  it  should  have  been  given  with 
the  memorandum  erased  or  omitted.  Herzog  v.  Campbell, 
47  Neb.,  370;  The  Sioux  City  &  P.  R.  Co.  v,  Finlayson,  16 
Neb.,  578.  But,  as  we  have  seen,  the  error  was  without 
prejudice. 

With  respect  to  the  action  of  the  trial  court  in  putting 
questions  to  some  of  the  witnesses,  we  think  the  rule  to 
be  deduced  from  prior  decisions  is  that  the  trial  judge 
may  take  this  course,  in  his  discretion,  in  furtherance  of 
justice  or  to  enable  himself  to  make  proper  rulings  upon 
evidence  and  frame  proper  instructions,  and  that  his  ac- 
tion will  be  reviewed  only  for  abuse  of  discretion.    Oinaha 
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Brewing  Association  v,  Bullnheimer^  58  Neb.,  387,  391; 
Bartley  v.  State,  55  Neb.,  294.  The  trial  judge  is  in  a 
better  position  than  the  reviewing  court  to  know  when  the 
circumstances  warrant  or  require  interrogation  of  wit- 
nesses from  the  bench.  The  power  undoubtedly  should 
be  exercised  sparingly  and  in  such  a  manner  as  to  preclude 
prejudice  to  either  party,  but  we  see  nothing  in  the  case 
at  bar  to  indicate  prejudice  nor  to  make  it  appear  that  the 
questions  asked  had  any  other  effect  than  to  expedite  the 
trial  and  cut  short  contentions  between  counsel  over  the 
admission  of  evidence. 

We  are  of  opinion,  however,  that  the  damages  awarded 
are  excessive.  The  action  was  brought  to  recover  for 
injuries  sustained  by  reason  of  a  defective  sidewalk.  The 
principal  injury  was  a  transverse  fracture  of  both  bone^? 
of  the  leg  a  few  inches  above  the  ankle.  The  limb  was 
skilfully  set  and  formed  what  the  surgeons  examined 
unanimously  termed  "a  good  union"  in  the  ordinary 
course,  and  it  is  not  shown  that  any  permanent  injury  has 
resulted  beyond  what  is  usually  involved  in  such  an  ac- 
cident. The  plaintiflf  is  shown  to  have  suifered  great  pain 
and  her  injury,  under  all  the  circumstances,  undoubtedly 
was  such  as  to  entitle  her  to  a  liberal  award  at  the  hands 
of  the  jury.  But  we  can  find  no  justification  in  the  evi- 
dence for  the  large  sum  at  which  her  damages  were  as- 
sessed. In  our  opinion  |2,000  will  be  ample  compensation, 
and  is  as  large  a  verdict  as  the  evidence  will  warrant. 

It  is  therefore  recommended  that  in  case  within  forty 
days  from  the  filing  of  this  opinion  the  defendant  in  error 
remits  all  damages  in  excess  of  $2,000  and  interest,  the 
judgment  of  the  district  court  be  affirmed ;  otherwise  that 
it  be  reversed  and  the  cause  remanded  for  a  new  'trial. 

Barnes  and  Oldham^  CO.,  concur. 

If  the  defendant  in  error  within  fortv  davs  from  this 
date  remits  all  damages  awarded  her  in  excess  of  the  sum 
of  f2,000  and  interest,  the  judgment  of  the  district  court 
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is  affirmed;  otherwise  it  is  reversed  and  the  cause  re- 
manded for  a  new  trial. 

Affirmed  upon  bemittitub. 


James  A.  Stone^  appellant^  v.  Maby  O.  Snell  bt  al., 

APPELLEES. 

Piled  April  9,  1903.    No.  12,770. 

Commissioner's  opinion.    Department  No.  3. 

Injunction:  Possession:  Right  Doubtful:  Remedy  at  Law.  Where 
toth  the  possession  and  right  of  possession  are  involved  in  doubt 
the  doubt  should  be  resolved  by  a  legal  investigation  and  not  by 
an  action  in  equity  to  restrain  one  of  the  parties  from  entering 
upon  the  premises. 

Appeal  from  the  district  court  for  Greeley  county. 
Tried  below  before  Paul^  J.    Affirmed. 

Anderson  &  Maggi  and  James  iZ.  Hanna,  for  appellant. 

John  E.  Kavanaughy  J.  R,  Swain  and  J.  B.   Barry, 

contra. 

DUFFIE^  C. 

Samuel  E.  Godkin,  being  the  o\\Tier  of  the  northwest 
quarter  of  section  4,  township  18,  range  9  west  of  the  6th 
P.  M.,  in  Greeley  county,  Nebraska,  entered  into  a  writ- 
ten contract  with  James  A.  Stone,  the  appellant,  for  the 
sale  of  said  land  for  the  sum  of  ?2,500,  flOO  of  which  were 
paid  at  the  date  of  the  contract,  to  wit:  December  11, 
1901,  the  balance  to  be  paid  when  an  abstract  showing 
perfect  title  in  Godkin  was  furnished.  Godkin  and  wife 
executed  a  deed  at  the  same  time,  and  both  contract  and 
deed  were  left  in  the  hands  of  O.  E.  Green,  a  banker  re- 
siding at  Genoa,  Nebraska,  to  be  delivered  upon  the  jiay- 
ment  by  Stone  of  the  balance  of  the  purchase  money 
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About  this  time  Godkin  removed  from  the  state  of  Ne- 
braska to  Idaho,  leaving  the  farm  in  charge  of  one  David 
Lanigan,  with  oral  instructions  to  rent  the  sa\ne  for  the 
ensuing  year  provided  Stone  had  not  completed  his  con- 
tract of  sale  by  March  1,  1902.  Some  objection  was  made 
to  the  abstract  furnished  by  Godkin,  the  release  of  a  cer- 
tain mortgage  not  being  regular  or  satisfactory  to  Stone 
and  his  agent  S.  V.  Parrott,  who  conducted  the  business 
for  him.  Godkin  being  absent  from  the  state,  Parrott 
undertook  himself  to  obtain  a  proper  release  of  the  mort- 
gage referred  to  and  apparently  succeeded  in  so  doing 
on  or  about  the  4th  day  of  Sfarch,  1902,  on  which  date 
the  balance  of  the  purchase  price  was  paid  to  Green,  who 
delivered  the  deed.  In  the  meantime  Lanigan  had  re- 
(*eived  a  letter  from  Godkin  dated  Cambridge,  Idaho,  Jan- 
uary 27,  1902,  that  part  of  which  material  to  the  question 
involved  is  as  follows: 

"I  hear  that  those  parties  that  bought  my  place  have 
done  nothing  since  they  put  up  the  f  100.  Now  I  don't 
want  you  to  turn  over  the  place  or  let  anyone  they  send 
there  have  possession  until  further  notice  from  me  or 
O.  E.  Green  of  Genoa,  and  if  you  hear  nothing  further 
have  the  place  rented  for  the  1st  of  March." 

February  19,  1902,  Lanigan  wrote  to  Green  as  follows : 
"S.  E.  Godkin  left  his  farm  in  my  charge  and  wrote  me 
on  January  27th  saying  he  had  got  nothing  since  he  sold 
the  place  and  got  $100  and  if  I  heard  nothing  further  to 
have  the  place  rented  for  the  1st  of  March  and  not  give 
possession  unless  I  heard  from  you  or  him.    Now  I  would 
like  to  know  if  vou  closed  the  deal  or  would  I  rent  it  as 
I  have  a  good  chance  now  to  rent.    Please  answer  by  re- 
turn mail  to  Cedar  Bapids  as  I  will  call  there  for  it." 
The  next  day  Green  replied  to  this  letter  as  follows : 
"Yours  of  the  19th  to  hand  in  regard  to  the  S.  E.  God- 
kin land.     Replying  would  say  that  I  do  not  think  you 
better  rent  it  as  I  received  a  letter  to-day  from  Mr.  Par- 
rott stating  that  as  soon  as  he  received  a  certain  release, 
which  was  improperly  executed,  he  would  be  ready  to 
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pay  the  money  and  he  was  looking  for  the  return  of  the 
release  on  every  mail.  I  think  there  is  no  doubt  that  the 
matter  will  be  cleaned  up  very  shortly." 

Lani^an  waited  until  March  1st  and  hearing  nothing 
further  from  Green,  rented  the  land  to  Mrs.  Snell  for  the 
year  1902.  Mrs.  Snell  apparently  took  possession  and 
moved  some  of  her  effects  into  the  house  on  the  premises. 
Shortly  after  the  delivery  of  the  deed  S.  V.  Parrott  and 
Lee  Parrott,  his  nephew,  demanded  the  keys  of  the  farm 
house  from  Lanigan.  He  replied  that  he  had  delivered 
the  keys  to  Mrs.  Snell  to  whom  he  had  rented  the  farm 
on  the  first  day  of  March.  The  Parrotts  then  went  to  the 
farm,  forced  open  the  door  of  the  house  and  set  the  furni- 
ture tluv  found  therein  out  in  the  yard.  They  claimed 
to  have  left  one  John  Ourry  in  possession  but  there  is  no 
evidence  that  Curry  t\^s  on  the  premises  or  that  he  took 
possession  or  was  in  possession  of  the  farm  at  any  time, 
and  this  is  made  more  apparent  from  the  fact  that  some 
days  thereafter  when  Parrott  and  a  renter,  to  whom  he 
had  leased  the  farm  for  the  ensuing  year,  returned  to  the 
premises  they  found  the  doors  of  the  house  closed  and 
barricaded.  They  went  upon  the  premises,  however,  and 
commenced  work  preparatory  to  seeding  the  farm,  when, 
it  is  alleged,  Mrs.  Snell  and  her  son  came  upon  the  farm 
claiming  possession  thereof  under  her  lease  and  ordering 
them  away.  It  is  also  claimed  that  she  made  threats  and 
demonstrations  with  a  club  which  she  had  in  her  hand. 
She  finally  left  and  went  to  the  residence  of  Lanigan  but 
returned  the  next  day  and  made  such  threats  as  caused 
Parrott's  renter  and  a  man  in  his  employ  to  leave  the 
farm,  whereupon  this  action  was  commenced  and  a  tem- 
porary injunction  issued  restraining  the  appellees  from 
entering  upon  said  premises  and  from  cultivating  the 
same  or  from  interfering  with  the  plaintiff,  his  agents, 
tenants  and  employees  in  the  sowing  of  crops  and  culti- 
vating the  same  on  the  premises  until  the  further  order 
of  the  court.  A  trial  of  the  case  was  had  on  April  16, 
1902,  and  a  finding  was  made  by  the  court  that  the  action 
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was  one  to  determine  the  right  of  possession  of  the  real 
estate  described  in  the  petition,  and  that  the  plaintiff  was 
not  entitled  to  an  injunction  and  dismissing  the  plaintiff's 
petition  with  costs. 

We  incline  to  the  opinion  that  the  court  was  right  in 
dismissing  the  plaintiff's  petition.  Godkin,  when  he 
moved  from  his  farm,  left  it  in  charge  of  Lanigan  with 
instructions  to  rent  it  if  it  was  not  sold  by  March  1st. 
At  a  later  date  he  wrote  him  from  Idaho  saying  that  no 
sale  had  been  concluded  and  to  let  no  one  have  possession 
until  further  directed  by  himself  or  by  Mr.  Green.  The 
evidence  is  undisputed  that  no  sale  of  the  farm  was  con- 
cluded until  March  4,  1902.  In  the  meantime,  and  on 
March  1st,  Lanigan,  carrying  out  Mr.  Godkin's  instruc- 
tions, rented  the  farm  to  Mrs.  Snell  who  took  possession 
and  moved  some  of  her  effects  into  the  dwelling-house  on 
the  premises.  She  was  placed  in  peaceable  possession. 
The  kej^s  of  the  house  had  been  delivered  to  her.  Her  pos- 
session was  actual  and  perfect.  Notwithstanding  this, 
Parrott,  at  some  later  day  in  March,  the  exact  date  not 
appearing  in  the  record,  broke  into  the  house  and  removed 
Mrs.  Sneirs  furniture  into  the  yard.  It  is  true  that  he 
claims  to  have  sent  her  word  that  she  should  take  away 
her  things  and  remain  off  of  the  premises,  and  that  she 
did  remove  her  effects,  thus  abandoning  her  possession. 
There  is  no  evidence  whatever  that  she  took  possession 
of  the  effects  removed  from  the  house  to  the  yard  by  Par- 
rott. There  is  evidence  that  when  Parrott  returned  to  the 
farm  at  a  later  date  these  effects  had  been  removed  but 
Avho  took  them  away  is  not  attempted  to  be  shown.  It  is 
evident  too  that  Mrs.  Snell  had  returned  to  the  house  and 
barricaded  the  doors,  that  being  the  condition  in  which 
Parrott  found  them  on  his  second  visit.  Here  was  a  fight 
over  the  possession.  That  Mrs.  Snell  had  tlie  first  pos- 
session obtained  peaceably  and  in  a  lawful  r.ninner  is  not 
disputed.  That  the  possession  of  Stone  thronuli  his  agent 
Parrott  was  accomplished  by  force  and  by  breaking  in 

the  doors  of  the  house  appears  from  his  own  testimony. 
32 
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In  this  condition  of  the  case  we  do  not  think  that  equity 
will  take  jurisdiction  to  determine  the  right  of  posses- 
sion between  tlie  parties.  The  law  affords  ample  remedy 
and  is  the  proper  tribunal  to  determine  that  question. 
Most  certainly  a  court  of  equity  will  not  take  possessicm 
from  one  and  give  it  to  another  where  the  legal  right  of 
possession  is  in  dispute  and  undetermined.  The  rule  that 
equity  will  interpose  to  prevent  a  continuing  trespass  or 
to  enjoin  parties  who  are  disturbing  the  peaceful  posses- 
sion and  quiet  enjoyment  of  the  owner  of  land  has  no  SLp- 
plication  to  the  facts  in  this  case.  The  plaintiff  has  no 
standing  to  ask  a  court  of  equity  to  protect  him  in  a 
possession  which  he  acquired  by  force  and  by  entering 
upon  the  prior  possession  of  another. 
We  recommend  the  affirmance  of  the  decree. 

Albert  and  Ames^  CO.,  concur. 

Appirmbd. 


Henry  A.  Cox  v.  William  H.  Crow. 

Filed  Apbil  9,  1903.    No.  12,771. 
Commissioner's  opinion.    Department  No.  1. 

1.  Exceptions,  BiU  of:    Evidence  in  Support  of  Motion:    Appeai.  act 

Erkor.  The  evidence  upon  which  the  trial  court  acted  in  orer- 
ruling  a  motion,  not  being  preserved  In  a  bill  of  exceptions,  and 
such  evidence  being  necessary  to  a  determination  of  the  partlcu- 
lar  error  complained  of,  the  ruling  of  the  trial  court  wUl  not  be 
disturbed. 

2.  Appeal  and  Error:    Assignments:    Specific.    Alleged  errors  In  the 

giving  of  instructions  must  be  specifically  pointed  out,  or  they 
cannot  be  considered  by  the  supreme  court. 

3.  Beplevin:     Evidence   Sufficient.     Evidence   examined,    and   held 

sufficient  to  sustain  verdict  and  judgment 

Error  from  the  district  court  for  Phelps  county.    Trie 

l)(^:()\v  bc'fore  Adams^  J.    Affirmed. 

77.  (\  Da  He  I/,  for  plaintiflf  in  error. 
R.  L.  Kccstcr^  contra. 
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This  is  a  proceeding  brought  to  reverse  a  judgment  of 
the  district  court  for  Phelps  county  in  an  action  of  re- 
plevin. The  trial  resulted  in  a  verdict  and  judgment  for 
defendant  in  error,  defendant  below.  The  first  assignment 
is  that  the  trial  court  erred  in  overruling  a  motion  to  dis- 
miss the  appeal  prosecuted  from  the  justice  court  for  want 
of  jurisdiction  for  failure  of  defendant  to  give  an  appeal 
bond  within  ten  days  after  the  rendition  of  the  judgment 
in  justice  court  as  by  law  provided.  It  is  contended  in 
briefs  that  •  judgment  was  rendered  in  justice  court  on 
October  27,  1898,  and  that  on  the  5th  day  of  November. 
1898,  and  within  ten  days,  defendant  presented  a  bond  for 
appeal  which  was  signed  by  sureties  residing  outside  of 
Phelps  county,  and  that  for  that  reason  the  justice  of  the 
peace  rejected  the  bond,  and  thereupon  the  defendant 
offered  to  deposit  the  sum  of  $50  with  the  justice  in  lieu 
of  the  usual  bond.  This  offer  was  accepted  by  the  jus- 
tice, and  the  money  was  deposited.  On  November  8,  the 
justice  concluded  that  his  acceptance  of  the  deposit  was 
unauthorized,  so  notifying  defendant.  The  latter  then 
immediately  procured  and  delivered  an  appeal  bond  in 
all  respects  regular.  .  Though  this  bond  was  in  fact  de- 
livered on  November  8,  it  was  dated  as  of  November  5  by 
the  justice,  who  approved  it  as  of  that  date.  The  motion 
to  dismiss  the  appeal  was  trie  J  in  the  district  court  upon 
an  agreed  statement  of  facts,  and  an  affidavit  made  by 
the  signers  of  the  bond  to  the  effect,  as  alleged,  that  the 
bond  was  in  fact  signed  on  November  8.  The  trial  court 
overruled  the  motion  to  dismiss  the  appeal,  and  retained 
the  case  for  trial. 

Neither  the  affidavits  filed  in  support  of  the  motion, 
nor  the  agreed  statement  of  facts  presented  to  the  trial 
court,  upon  which  the  motion  to  dismiss  was  determined, 
are  preserved  in  a  bill  of  exceptions.  Puri)orted  copies 
of  these  papers  are  attached  to  and  filed  with  the  tran- 
script in  this  case.    This  is  clearly  insufficient  to  entitle 
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them  to  consideration.  In  Perry  v.  State,  37  Neb.,  623, 
this  court,  in  discussing  this  identical  question,  said: 
"In  order  for  this  court  to  examine  the  evidence  embraced 
in  a  stipulation  of  facts  between  the  parties  in  a  caae 
tried  in  the  district  court,  such  stipulation  must  be  in- 
corporated in  the  bill  of  exceptions."  And  in  Cobbey  f. 
Wrighty  23  Neb,,  250,  the  same  rule  was  announced  in  sub- 
stantially the  same  language.  Many  other  cases  eoold 
be  cited,  but  it  is  unnecessary.  Had  the  transcript  of 
the  justice  of  the  peace  been  brought  to  this  court,  it  is 
possible  that  the  record  would  present  for  consideration 
the  ruling  of  the  trial  court  in  refusing  to  dismiss  the 
appeal,  but  no  such  record  being  here  it  must  be  pre- 
sumed that  the  trial  court's  action  was  right. 

Complaint  is  made  of  the  rulings  of  the  trial  court  in 
giving  instructions  Nos.  1,  4,  7,  8,  9,  10,  11,  and  12.  No 
specific  error  is  pointed  out  in  any  of  these  instructions, 
but  it  is  stated  generally  that  they  are  inapplicable  to  the 
evidence  and  incorrectly  state  the  law.  Our  examination 
of  the  evidence  has  convinced  us  that  the  instructions  cor- 
rectly set  forth  the  issues,  and  state  the  law  applicable 
thereto. 

No  error  having  been  made  to  appear  in  the  procc^- 
ings  had,  it  is  recommended  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Hastings  and  Lobingier^  CC,  concur. 

Affirmed. 


Mary  Genau  et  al.^  appellants^  v.  Lena  K.  Roderick 

et  al.^  appellees. 

Filed  April  9,  1903.    No.  12,906. 

Ck>mmi8sioner'8  opinion.    Department  No.  2. 

1.  Courts:  Jubisdiction  of  District:  Probate:  Contract  to  Admitw- 
TER  Estate:  Bpecifig  Performance.  The  district  court  haa  ao 
orlg:inal  Jurisdiction  of  a  suit  in  equity  for  specific  performaace 
of  a  contract  entered  into  by  the  heirs  at  law  and  next  of  Ida 
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of  a  testator,  for  the  purpose  of  settling  a  will  contest,  to  set  aside 
probate  of  the  will,  divide  the  estate  among  the  contracting  parties 
in  certain  proportions,  and  administer  such  estate  out  of  court. 

2.  Courts:  Jitbibiiiction  of  Pbobats:  Exclusive:  Contract  to  Admin- 
ister Estate:  Specific  Performance.  Suit  for  such  purpose 
must  be  brought  in  the  county  court,  which  has  full  and  complete 
equity  powers  as  to  all  matters  within  its  exclusive  jurisdiction. 

Appeal   from    the   district   court   for   Saline   county. 
Tried  below  before  Stubbs^  J.    Affirmed. 

Oeorge  H.  Hastings  and  Wilson  d  Brovm^  for  appel- 
lants. 

Abhott  d  Ahbotty  contra. 

Pound,  O. 

This  suit  involves  the  same  controversy  as  Gcnau  v,  Ab- 
bott,    Neb.,  ,  93  N.  W.  Rep.,  942.     After  the 

county  court  had  struck  the  petition  to  set  aside  the  pro- 
bate of  the  will  from  its  files,  the  widow  and  all  the  heirs 
at  law  and  next  of  kin  except  the  beneficiary  in  the  will 
joined  in  a  suit  in  equity  in  the  district  court  to  obtain 
relief  against  the  order  admitting  the  will  to  probate  and 
specific  performance  of  the  contract  of  settlement.  It  is 
alleged  that  before  expiration  of  the  statutory  period  for 
appealing  from  the  order  admitting  the  will  to  probate 
the  plaintiffs  entered  into  a  written  contract  with  the 
beneficiary  of  the  Tvill,  the  only  other  person  interested, 
whereby  the  probate  of  the  will  was  to  be  vacated,  the  dis- 
positions made  therein  set  aside,  the  property  divided 
among  the  contracting  parties  in  certain  proportions,  and 
the  estate  administered  out  of  court  by  a  trustee  desig- 
nated in  the  contract.  It  is  alleged  further  that  after  the 
time  allowed  for  an  appeal  had  expired,  the  defendant 
repudiated  the  contract  and  refused  to  carry  it  out.  The 
district  court  sustained  a  demurrer  to  the  petition,  and 
its  ruling  thereon  is  assigned  as  error. 

We  think  the  judgment  is  right.    The  constitution  gives 
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the  county  court  "original  jurisdiction  in  all  matters  of 
probate,  settlements  of  estates  of  deceased  persons,  ap- 
pointment of  guardians,  and  settlement  of  their  accounts.'' 
Article  6,  section  16.  The  statutes  provide  that  its  orig- 
inal jurisdiction  in  these  matters  shall  be  exclusive 
Section  3,  chapter  20,  Compiled  Statutes  [Annotated 
Statutes,  section  4787].  As  to  such  matters,  the  county 
court  is  a  court  of  general  jurisdiction.  Lydick  t\  Chai}€y, 
64  Neb.,  288,  89  N.  W.  Rep.,  801.  It  has  full  and  complete 
equity  powers  as  to  all  subjects  within  its  exclusive 
jurisdiction.  WilUajns  v.  Miles,  63  Neb.,  859,  89  N.  W. 
Rep.,  451.  Clearly  the  district  court  had  no  original  jurifr 
diction  of  the  suit  so  far  as  it  seeks  to  set  aside  the 
order  admitting  the  will  to  probate.  WilHams  v,  Mile$, 
supra.  For  the  same  reasons  it  could  not  entertain,  in 
the  first  instance,  a  suit  for  specific  performance  of  a 
contract  to  administer  an  estate  out  of  court  and  divide  it 
in  certain  proportions  among  the  contracting  parties.  To 
carry  out  this  contract,  the  court  would  have  to  settle  the 
estate  as  a  court  of  probate  or  by  proceedings  anjriogons 
to  suits  in  equity  for  administration  under  the  old  prac- 
tice. The  trustee  would  make  reports  and  accounts,  <'red- 
itors  would  present  and  litigate  claims,  and  orders  as  to 
sale  and  disposition  of  personal  property  would  be  made 
as  in  an  ordinary  probate  proceeding.  The  whole  suit 
would  come  within  the  purview  of  the  statutory  and  con- 
stitutional provisions  as  to  jurisdiction  of  the  county 
court.     Such  cases  as  Becker  v.  Anderson,  6  Neb,,  499, 

and  Mrdlavc  v.  Fitzgerald,  Neb.,  ,  93  N.  W. 

Ilep.,  6!)2,  are  quite  different.  Those  were  not  administra- 
tion i>r()ceedings  in  any  sense.  They  did  not  involve  set- 
tlement of  the  estate  concerned.  They  were  merely  an- 
cillary proceedings  to  assist  the  administration  in  the 
county  court  by  reaching  assets  or  trust  funds  which, 
when  gathered  in,  were  to  be  disposed  of,  administered 
and  distributed  in  the  county  court.  Here  the  very  pup 
pose  of  the  suit  is  to  have  the  estate  administered  in  ac- 
cordance with  the  contract  instead  of  under  the   will 
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Suit  for  that  purpose  may  be  maintained  in  the  first  in- 
stance in  the  county  court  only. 
We  therefore  recommend  that  the  judgment  be  affirmed. 

Babnes  and  Oldham,  CO.,  concur. 

Affirmed. 


rfr 


CkARLES  J.  Barber  v.  Edward  Krug. 

Filed  April  22,  1903.    No.  12,302. 

Commissioner's  opinion.    Department  No.  2. 

Principal  and  Agent:  Pbauu  of  Agent:  Contra tTs:  Corporations: 
E^'IDENCE,  Barher  v.  Martin^  67  Neb.,  445,  93  N.  W.  Rep.,  722,  fol- 
lowed and  approved. 

Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Baxter^  J.    Affirmed, 

V.  0.  Stricklcr  and  IF.  IF.  Morsmatu  for  plaintiff  in 
error. 

Byron  G.  Burhank,  contra. 

Oldham,  C. 

Every  question  involved  in  this  controversy  has  been 
passed  upon  by  this  court  in  the  case  of  Barher  v.  Martin^ 
67  Neb.,  445,  93  N.  W.  Kep.,  722.  On  the  question  of 
liability  the  cases  stand  on  all  fours.  Every  objection 
urged  against  the  proceedings  of  the  trial  court  in  the  in- 
stant case  have  been  determined  against  the  contention 
of  plaintiff  in  error,  in  Barber  v.  Martin^  supra. 

Being  entirely  satisfied  with  the  conclusions  reached 
in  that  case,  we  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Barnes  and  Pound^  CO.,  concur. 

Affirmed. 
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Perry  Live  Stock  Commission  Co.  v.  Biggs. 

The  W.  J.  Perry  Live  Stock  CoM:snssiON  Company,  ip^ 

PELLEE,  V.  NeLLE  S.  BiGGS,  EXECUTRIX  OF  THK  ESTATE 

OP  Edward  C.  Biggs^  Deceased,  appellee.  Im- 
pleaded WITH  Nelle  S.  Biggs  et  al.,  appellants. 

Filed  April  22,  1903.    No.  12,35$. 
Commlssiotier's  opinion.    Department  No.   1« 

1.  Homestead:     Title:     Husband   and   Witifl:     Estates:      13xkmftio5. 

Where  title  to  the  homestead  is  in  the  husband  at  the*time  of  bte 
death,  its  value  above  the  homestead  exemption  is  liable  for  tlie 
satisfaction  of  claims  duly  allowed  against  the  estate 

2.  Homestead:     Title:     Exemption:     Evidence  SvYFicnmrr.     EJvidence 

examined,  and  held  sufficient  to  sustain  the  findings  and  judgment 
of  the  trial  court. 

Appeal  from   the  district  court   for   Seward    county. 
Tried  below  before  SorjsBORGER,  J.     Affirmed. 

C.  E.  Holland^  for  appellants. 

M.  D,  Carey  and  D.  C.  McKilUp,  contra. 

KiRKPATRICK,  C. 

This  controversy  arises  upon  the  following  state  of 
facts :  On  January  4,  1896,  Edward  C.  Biggs  and  his  vdt^ 
resided  in  the  town  of  Seward,  and  the  husband  owned 
lots  1,  4,  and  5,  in  block  1,  of  the  town  of  ScAvard.  On 
the  date  mentioned  Biggs  and  his  wife  made  a  conveyance 
of  the  premises  to  Winefred  Startsman,  a  sister  of  Mrs. 
Biggs,  for  the  expressed  consideration  of  |3,600,  but  for 
an  actual  consideration  of  fl.  Immediately  thereafter 
Startsman  made  a  conveyance  of  the  same  premises  either 
to  E.  C.  Biggs  or  his  wife,  Nelle  S.  Biggs.  The  property 
was  at  that  time  subject  to  a  mortgage  of  f  1,000  and  some 
accrued  'interest.  The  last  mentioned  deed  was  never 
placed  of  record,  and  at  the  trial  of  this  cause  was  by 
appellant  claimed  to  have  been  lost.  On  May  17,  1899, 
ijLirtsmau  made  a  second  deed  covering  the  same  property 
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which  purported  to  be  a  duplicate  of  the  deed  alleged 
to  be  lost,  the  grantee  therein  named  being  Nelle  S.  Biggs. 
In  the  meantime  Biggs  had  contracted  considerable  in- 
debtedness. He  was  a  practicing  attorney,  and  it  seems 
that  as  such  he  collected  during  his  practice  various  items 
of  money  due  to  his  clients  and  converted  the  same  to  his 
own  use.  He  had  put  improvements  upon  the  property 
amounting  to  several  hundred  dollars.  The  indebtedness 
he  had  contracted  amounted  at  the  date  of  his  death, 
March  8,  1899,  to  f  1,837.39,  and  claims  in  this  amount 
were  duly  allowed  by  the  county  court  of  Seward  county 
against  his  estate.  Mrs.  Biggs,  who  had  been  appointed 
administratrix,  filed  an  inventory  showing  the  total  as- 
sets of  the  estate  as  amounting  to  (485.10.  The  real  es- 
tate above  mentioned,  ui)on  which  he  and  his  wife  had 
been  living,  was  not  included  in  this  inventory.  Appellees, 
for  themselves  and  all  other  creditors  of  the  estate,  filed 
a  petition  in  the  district  court,  seeking  to  have  the  deed 
from  the  Biggses  to  Startsman,  'and  from  Startsman  to 
Nelle  S.  Biggs  declared  fraudulent  and  void  as  to  credit- 
ors, and  have  the  property  adjudged  to  be  the  property 
of  Edward  C.  Biggs,  that  the  value  thereof  above  f  2,000, 
the  homestead  exemption  of  Mrs.  Biggs,  be  subjected  to 
the  payment  of  the  debts  of  the  estate.  After  this  action 
was  instituted,  Mrs.  Biggs  transferred  the  property  to 
appellant  Thomas  H.  Wake,  for  the  sum  of  |2,800,  and 
on  September  25,  1900,  Wake  deeded  the  property  to 
Emma  T.  Jones  whom  he  afterwards  married.  Wake  paid 
to  his  grantor  Nelle  S.  Biggs  on  the  purchase  price  of  the 
property  the  sum  of  f2,200,  but  upon  learning  of  this 
litigation,  retained  of  the  purchase  price  for  his  own  pro- 
tection the  sum  of  $600.  An  amended  petition  was  there- 
upon filed  by  appellee  asking  to  have  these  additional  con- 
veyances vacated  and  set  aside,  and  in  the  event  the  con- 
veyances were  held  valid,  that  Wake  be  required  to  pay 
the  monev  still  in  his  hands  into  court  for  the  benefit  of 
the  creditors  of  the  estate.  Answers  were  filed  by  appel- 
lants, and  upon  trial  to  the  court,  there  was  a  finding 
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that  the  property  in  question  was  that  of  Edward  C 
Biggs  at  the  time  of  his  deaths  that  it  exceeded  f  2,000  in 
value;  that  Wake  was  a  bona  fide  purchaser.  A  deem* 
was  thereupon  entered  quieting  title  in  Wake's  grantee 
and  requiring  him  to  pay  into  court  for  the  benefit  of  ihf 
creditors  of  the  estate  the  sum  of  fOOO  still  in  his  hands, 
due  on  the  purchase  price.  This  he  did.  Appellants  id 
sist  that  this  fund  belongs  to  Nelle  S.  Biggs  and  should 
be  paid  to  her.  This  constitutes  the  single  inquiry  pre- 
sented by  the  record. 

It  is  quite  clearly  established  by  the  testimony  tluit 
the  conveyance  by  Edward  C.  Biggs  and  wife  to  Starte- 
man  was  without  consideration,  and  that  the  conveyance 
by  Startsman,  whether  to  E.  C.  Biggs  or  Nelle  S.  Biggs^ 
was   equally   without   consideration.     This    latter    deed, 
which  was  never  produced,  and  which  was  claimed  to  have 
been  lost,  is  the  basis  of  the  claim  of  appellants,  upon  tbc 
theory  that  the  grantee  therein  was  Nelle  S.  Biggs,  and 
that  therefore  the  property  was  not  that  of  E.  C.  Bigg* 
at  the  time  of  his  death.    Concerning  the  question  whethtf 
the  grantee  in  this  deed  was  Biggs  or  his  wife,  Nelle  S. 
Biggs,  there  is  a  sharp  conflict  in  the  testimony.     The 
testimony  shows  that  the  deed  from  Biggs  and  his  wife  to 
Startsman  was  returned  to  Biggs  after  it  was  recorded. 
Shortly  before  this  deed  was  made,  the  testimony  shows 
that  Biggs  attempted  to  make  an  arrangement  with  one 
Jones  by  which  he  was  to  convey  the  title  to  this  property 
to  Jones,  the  latter  to  give  a  deed  back  to  Biggs,  for  the 
purpose  of  placing  the  property  beyond  the  reach  of  some 
of  Biggs'  creditors.    Jones  declined  to  be  a  party  to  the 
proposed  arrangement.     It  was  shortly  afterwards  that 
the  deed  to  Startsman  was  executed.     It  is  further  dis- 
closed by  the  record  that  Biggs  afterwards  repeated! 
stated  that  the  property  was  his  and  that  he  had  the  dee 
for  it.    It  is  quite  clear  that  the  deed  from  Startsman  I 
either  Bigj^s  or  his  wife  was  never  delivered  to  the  latte 
alth()i7L;h  slie  seems  to  have  been  under  the  impressio. 
that  she  was  the  grantee  therein.    Accordingly,  she  mac 


Vol.  4]  JANUARY  TERM,  1903.  443 

BrowD field  t.  Bleekman. 

a  search  of  her  husband's  papers  shortly  after  his  death. 
She  was  unable  to  find  it,  and  thereupon  the  second 
deed,  referred  to  as  a  substitute  duplicate,  was  made  to 
her.  Biggs,  after  the  property  was  conveyed  to  Starts- 
man,  contracted  quite  an  amount  of  indebtedness  and  made 
some  valuable  improvements  on  the  property,  and  it  is 
contended  by  appellees,  with  some  support  in  the  record 
therefor,  that  the  money  of  some  of  the  creditors  of  the 
estate  was  used  in  paying  off  the  ?1,000  mortgage  on  the 
property.  However  this  may  be,  there  is  abundant  tes- 
timony in  the  record  to  support  the  finding  of  the  trial 
court  that  the  first  deed  made  by  Startsman  was  to  Ed- 
ward C.  Biggs,  and  that  at  the  time  of  his  death  the  prop- 
erty belonged  to  his  estate.  If  this  is  true,  clearly  the 
value  thereof,  above  the  homestead  exemption,  would  be 
liable  for  the  satisfaction  of  the  debts  against  the  estate. 
Nelle  S.  Biggs,  by  the  sale  of  the  property  to  Wake,  seems 
to  have  obtained  more  than  the  value  of  her  homestead 
exemption,  and  it  would  seem  only  equitable  that  the 
small  amount  of  the  purchase  price  yet  remaining  should 
be  paid  to  the  creditors  of  Edward  C.  Biggs. 

The  judgment  of  the  trial  court  is  in  all  respects  right, 
and  it  is  therefore  recommended  that  the  same  be  affirmed. 

Hastings  and  Lobingier^  CC,  concur. 

Affirmed. 


Nathaniel  Brownfield  v.  Orlando  J.  Bleekman. 

Filed  Apml  22,  1903.     No.  12,709. 

Commissioner's  opinion.    Department  No.  3. 

Adverse  Possession:  Boundaries:  Mistake:  Inolosubb.  When  one 
by  mistake  enters  upon  and  takes  possession  of  the  land  of 
another,  claiming  it  as  his  own  to  a  definite  and  certain  boundary, 
and  continues  in  the  open,  notorious  and  exclusive  possession 
thereof  under  such  claim,  for  ten  years  or  more,  he  acquires  title 
thereto  by  adverse  possession  although  the  land  was  not  inclosed. 
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Error  from  the  district  court  for  Dawson  eonnty. 
Tried  below  before  Sullivan^  J.    Affirmed. 

E.  A.  Cook  and  G.  W.  Fox,  for  plaintiff  in  error. 

E.  D,  Owens  and  Warrington  d  Stewart,  contra. 

Albert^  C. 

This  is  an  action  of  ejectment  and  involves  a  disputed 
boundary  between  adjoining  landowners.  At  the  close 
of  the  testimony,  the  court  directed  a  verdict  for  the  de- 
fendant and  from  a  judgment  rendered  thereon  the  plain- 
tiff prosecutes  error  to  this  court. 

It  is  conclusively  established  by  the  evidence  that  the 
parties  to  this  action  held  a  paper  title  to  adjoining  sub- 
divisions of  land,  which  are  separated  by  government  half- 
section  lines.  The  location  of  that  line  was  one  of  the 
matters  in  dispute  in  this  case.  The  defendant  acquired 
his  title  from  one  Hess,  whose  tenant  in  1889  broke  out 
and  cultivated  his  land  up  to  what  is  now  claimed  by  the 
defendant  as  the  true  government  line  between  him  and 
the  plaintiff.  At  the  close  of  the  testimony,  the  parties 
stipulated  as  follows : 

"It  is  agreed  by  the  parties,  at  this  stage  of  the  pro- 
ceedings, that  the  land  owned  by  the  defendant  was  orig- 
inally broken  out  substantially  as  testified  to  by  the  wit- 
ness B.  P.  Garrison,  and  his  son;  that  the  owner  Hess, 
from  that  time,  which  was  in  1888  or  1889,  continued  to 
cultivate  the  land  in  dispute;  during  the  time  he  held  it 
as  part  of  his  land;  and  that,  since  the  defendant  pur- 
chased the  land  from  Hess  he  has  continued  to  cultivate 
the  tract  claiming  it  to  be  part  of  the  land  purchased  by 
him  from  Hess ;  that  Hess  and  the  defendant,  at  all  times, 
in  cultivating  and  holding  the  possession  of  said  land  have 
done  so  believing  that  the  same  was  their  land  and  not 
the  land  of  the  plaintiff  or  his  grantor.  It  is  further 
agreed  that  the  land  of  the  plaintiff  lying  immediately 
east  of  the  eighty  owned  by  the  defendant  was  wild,  un- 
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cultivated  land  up  to  1893  and  uninclosed,  and  that  this 
defendant  and  his  grantor  have  had  continuous  possession 
of  the  land  under  this  claim  as  above  set  forth  since  1888 
or  1889,  and  it  is  stipulated  that  this  agreement  does  not 
affect  the  testimony  heretofore  offered  in  this  case/' 

The  stipulation,  fairly  construed,  amounts  to  this :  that 
the  defendant's  grantor  entered  upon  possession  and  cul- 
tivated the  land  in  dispute  in  1889,  claiming  it  as  a  part 
of  the  government  subdivision,  belonging  to  him  and  con- 
tinued in  possession  thereof,  and  to  cultivate  it  under 
such  claim,  until  his  conveyance  to  the  defendant,  who 
thereupon  entered  upon  possession  and  cultivated  it  under 
the  same  claim  of  right,  and  continued  in  •possession  and 
to  cultivate  the  land  under  such  claim,  until  after  the 
commencement  of  this  action,  which  was  commenced  on 
the  14th  day  of  June,  1900.    The  court  in  directing  a  ver- 
dict proceeded  on  the  theory  that  the  cause  of  action  was 
barred  by  section  6,  Code  of  Civil  Procedure,  which  pro- 
vides that  actions  for  the  recovery  of  the  title  or  posses- 
sion of  lands  shall  be  brought  within  ten  years  after  such 
cause  of  action  shall  have  accrued.     The  plaintiff  vigor- 
ously assails  this  theory  and  contends  that  the  evidence 
tends  to  show  that  the  land  in  dispute  lies  on  his  side  of 
the  government  line  and  that  the  possession  of  the  defend- 
ant and  his  grantor  was  the  result  of  a  mistake  on  their 
part  as  to  the  location  of  the  true  line,  and  that  under 
such  circumstances  the  defendant  could  not  acquire  title 
by  adverse  possession.    This  contention,  if  upheld,  would 
amount  to  this,  that  a  man  who  holds  possession  in  the 
honest  belief  that  he  is  within  the  true  boundaries  of  his 
land  would  occupy  a  less  advantageous  position  than  the 
willful  trespasser.     We  cannot  believe  that  such  is  the 
law.     Besides,  this  court  has  held  that  if  one,  by  mis- 
take, inclose  the  land  of  another  and  claim  it  as  his  own 
to  certain  fixed  monuments  or  boundaries,  his  actual  and 
uninterrupted  possession   for  the  statutory  period   will 
work  a  disseizin  and  his  title  will  be  perfect.     Tex  v. 
Pflug,  24  Neb.,  6G6;  Lcp//  v,  Yerga^  25  Neb.,  764;  Obernalte 
'  V.  Edijar,  28  Neb.,  70. 
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The  plaintiff  does  not  overlook  the  cases  cited  but  in- 
sists that  the  rule  therein  announced  does  not  apply  to 
the  facts  in  this  case,  because  the  land  was  not  inclosed 
and  no  fixed  monuments  were  shown.     It  is  true,  in  the 
three  cases  cited,  the  rule  is  announced  in  the  same  lan- 
guage and  reference  is  made  to  fixed  monuments  and  the 
inclosure  of  the  land;  but  that  the  inclosure  of  tlie  land 
is  not  an  essential  element  of  the  rule,  appears  from  the 
fact  that,  in  the  last  of  the  cases  cited,  it  does  not  appear 
the  land  was  inclosed.    The  importance  of  the  inclosure 
in  any  case,  we  think,  is  due  to  the  fact  that  it  renders 
the  possession  open  and  notorious  and  tends  to  sho^nr  that 
it  was  exclusive.    That  this  is  not  the  only  way  by  ^'hich 
possession  may  be  rendered  open  and  notorious  is  clear 
from  one  of  the  instructions,  approved  in  Ohenialte  t>.  Ed- 
gar, supra,  whereby  the  jury  were  instructed  that   *^tfie 
actual  possession  of  the  land  may  arise  in  many  diflFerent 
ways,  and  in  any  of  the  diflferent  ways  of  improving  it 
which  are  open  and  notorious  in  their  character,  which 
show  an  intention  to  appropriate  to  some  useful  purpose — 
that  is,  by  inclosing  by  fence,  erecting  buildings,  planting 
groves  or  trees — going  to  indicate  an  appropriation  of  the 
property  of  the  persons  claiming  to  own  it." 

So  far  as  concerns  the  fixed  monuments,  the  petition, 
in  this  case,  described  the  land  in  dispute  with  mathemat- 
ical accuracy,  and  with  reference  to  fixed  and  certain 
boundaries.  The  evidence  and  the  stipulation  show  that 
for  more  than  ten  years  previous  to  the  commencement 
of  this  action  the  defendant  and  his  grantor  had  occupied 
and  cultivated  the  land  in  dispute,  that  is,  the  land  de- 
scribed in  the  petition,  successively,  claiming  it  as  their 
own;  that  being  true,  by  reference  to  the  stipulation  and 
the  petition,  the  boundaries  are  as  fixed  and  ascertainab  e 
as  though  they  had  occupied  and  cultivated  to  a  publ  c 
road,  as  in  the  case  last  cited.  The  evidence  shows  thi  t 
such  possession  was  exclusive.  We  think  the  facts  agret  i 
upon  by  the  stipulation  of  the  parties  and  the  eviden«  e 
bring  this  case  clearly  within  the  meaning  of  the  rn  5. 
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hereinbefore  stated  and  that  there  was  no  error  in  direct- 
ing a  verdict  for  the  defendant. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

Ames  and  Dupfie,  CO.,  concur. 

Affirmed. 


Haevey  Spalding  v.  The  City  op  Omaha. 

Piled  April  22,  1903.    No.  12,763. 

Commissioner's  opinion.    Department  No.  3. 

Municipal  Corporations:  Eminent  Domain:  Easement  fob  Stbeets: 
Damages  Applied  to  Taxes:  LiIMitation  of  Actions.  The  city  of 
Omaha  having,  by  the  exercise  of  the  power  of  eminent  domain, 
acquired  the  possession  of  a  strip  of  ground  and  an  easement 
therein  for  street  purposes,  upon  aSGi  award  of  damages  to  the 
landowner,  and  having  by  an  order  of  Its  mayor  and  council  re- 
fused to  pay  the  amount  of  such  award  in  money  and  directed  it 
to  be  applied  in  satisfaction  of  special  assessments  for  local  im- 
provements, a  cause  of  action  against  the  city  for  the  recovery 
of  the  money  accrued,  if  at  all,  immediately  upon  the  termina- 
tion of  such  proceedings. 

# 

Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Estelle^  J.  Affirmed. 

David  Van  Etten,  for  plaintiff  in  error. 

W,  J.  Connell,  contra. 

Ames^  C. 

The  petition  alleges  that  more  than  four  years  prior  to 
the  beginning  of  this  action,  the  city  of  Omaha,  in  the  ex- 
ercise of  its  power  of  eminent  domain,  established  a  right 
of  way  for  a  public  street  across  certain  land  upon  which 
the  plaintiff  had  a  valid  and  subsisting  judicial  lien.  No 
objection  is  made  to  the  regularity  of  the  proceedings,  and 
it  is  not  disputed  that  the  city  obtained  by  means  of  them 
a  valid  easement  and  possession  of  the  strip  for  street 
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purposes.  As  a  part  of  the  proceedings  an  allowance  of 
damages  in  the  sum  of  |844.75,  was  made  to  the  persons 
having  apparent  titles  or  interests  in  the  land,  but  a  part 
thereof  is  alleged  not  to  have  been  in  fact  paid  and  the 
plaintiff  claims  to  be,  and  to  have  been,  solely  entitled  to 
all  of  it,  subject  to  an  attorney's  lien  for  the  whole  amount 
thereof  in  favor  of  his  attorney  in  this  case,  Mr.  David 
Van  Etten.  The  petition  prays  that  it  be  decreed  that  his 
judgment  lien  upon  said  land  is  valid,  and  that  the  de- 
fendant city  is  indebted  to  him  by  reason  thereof,  and  of 
the  premises,  in  the  whole  of  said  sum  of  $844.75,  and  that 
the  same  is  payable  to  said  Van  Etten  and  that  a  writ  of 
mandamus  issue  to  compel  such  payment 

It  further  appears  from  the  record  that  all  of  the 
moneys  so  awarded  as  damages  except  the  sum  of  f  270.32, 
which  was  paid  to  the  plaintiff  before  the  beginning  of  the 
action,  has  been  applied  by  the  tity  authorities  in  satis- 
faction of  special  assessments  for  local  improvements 
charged  against  the  lands  in  question.  No  attack  is  made 
upon  the  amount  or  validity  of  such  assessments  or  of 
any  of  them,  nor  is  any  claim  made  that  they  have  not 
been  effectually  discharged  by  the  means  mentioned. 

The  answer  pleaded  among  other  defenses  the  statute 
of  limitations.  The  case  was  tried  to  the  court  without  a 
jury,  and  a  judgment  of  dismissal  and  for  costs  was  ren- 
dered, from  which  this  proceeding  in  error  is  prosecuted. 

We  think  it  sufficient  to  say  that  a  cause  of  action  for 
the  condemnation  money  accrued  to  the  plaintiff,  or  his 
predecessors  in  interest,  if  at  all,  immediately  upon  the 
termination  of  the  proceedings  in  which  the  damages  were 
awarded  and  the  taking  of  possession  of  the  strip  by  the 
city.  If,  as  the  plaintiff  contends,  the  order  of  the  city 
council,  and  the  proceedings  thereunder,  withholding  pay- 
ment in  money  and  directing  the  application  of  the 
amount  of  the  damages  in  payment  of  special  assessments 
were  unlawful,  they  were  themselves  an  explicit  denial  of 
the  rights  of  the  property  owners  and  would  have  justified 
an  immediate  action  without  demand.    These  things  were 
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done  more  than  five  years  before  the  beginning  of  this 
action. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Albert  and  Duffie,  CC,  concur. 

Affirmed. 


Alexander  Strowbridge^  appellant^  v.  Jacob  Miller^ 
Sheriff  of  Lincoln  County^  et  al.^  appellees. 

Filed  April  22,  1903.    No.  12,784. 

^Z-  Arid/  S'^^  ST 

Commissioner's  opinion.    Department  No.  2. 

1.  Process:    Summons:    Returnable  on  Holiday:    Validity.     A  sum- 

mons returnable  on  a  legal  holiday  is  not  void,  and  is  sufficient. 
If  served  in  time,  to  require  the  defendant  to  appear  on  the  first 
day  thereafter  in  which  the  court  can  transact  business. 

2.  Process:     Summons:     Service  Out  op  County:     Validity:     Time. 

Where  such  summons  appears  to  have  been  served  on  the  defend- 
ant in  another  county  than  the  one  where  suit  is  pending,  by 
leaving  a  copy  of  it  at  his  usual  place  of  residence  in  his  absence 
therefrom  only  two  days  before  the  return  day  thereof,  such  sei  sr- 
ice  is  void,  and  will  not  support  a  judgment  by  default. 

3.  Process:    Summons:    Service  Out  of  County:    Knowledge  of  Action 

After  Judgment:  Laches:  Injunction.  In  such  a  case  where 
the  defendant  does  not  return  to  his  home  for  more  than  a  month 
after  such  service  of  summons,  and  on  his  return  does  not  find  the 
copy  of  the  writ  and  has  tio  notice  of  any  kind  of  the  pendency  of 
of  the  action,  or  that  a  judgment  has  been  rendered  against  him, 
until  too  late  to  avail  himself  of  any  legal  remedy,  he  cannot  be 
said  to  be  guilty  of  laches,  and  may  enjoin  the  collection  of  the 
judgment,  where  the  fact  that  it  is  void  appears  upon  the  face  of 
the  record,  and  he  has  a  good  defense  to  the  original  action. 

4.  Limitation  of  Actions:    When  a  Good  Defense.    The  defense  of  the 

statute  of  limitations,  if  available  at  the  time  of  the  commence- 
ment  of  the  original  action,  is  a  good  defense. 

6.  Justices  of  the  Peace:  Jurisdiction:  Parties  in  Different  Coun- 
ties: Joinder  Collusive:  Summons:  Judomiint.  Where  there 
is  a  collusive  joinder  of  defendants  in  an  action  before  a  Justice  of 
the  peace  for  the  sole  purpose  of  bringing  a  suit  against  a  person 
in  a  county  where  he  does  not  reside,  a  summons  issued  in  such 
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action  to  another  county  for  the  purpose  of  bringing  in  a.  defend 
ant  residing  therein  is  void,  and  confers  no  Juris  itiction  on  ti? 
court  to  render  a  default  judgment  against  such  a  derendant. 

Appeal  from   the  district  court  for   Lincoln    counnr. 
Tried  below  before  Grimes,  J.     Reversed  with  tlirrctioH-^. 

Hoagland  &  Hoa gland,  for  appellant. 

Wileox  cC  HaUigan  and  Warrington  &  Steicarty  contra. 

Barnes,  C. 

The  appellant  commenced  this  action  in    the    district 
court  for  Lincoln  county,  against  Henry  V.  Temple,  James? 
S.  Thomas  and  Jacob  Miller,  as  the  sheriff  of  said  county, 
to  restrain  the  collection  of  a  certain  judjrment  Ti^faich  vra^ 
described  and  set  out  in  his  petition.     It  was  char«^ed  in 
the  amended  petition  in  substance,  as  follows:   That  on 
the  16th  day  of  November,  1895,  the  defendant,  Henry  V. 
Temple,  commenced  an  action  within  the  jurisdiction  of  a 
justice  of  the  i)eace,  before  the  county  judge,  or  in  the 
county  court  of  Dawson  county,  against  the  plaintiflf  bv 
the  name  of  A.   Strowbridge,  J.   M.  ^Marcott  and  J.    S. 
Thomas,  to  recover  the  sum  of  $107.75,  and  interest  on  a 
promissory  note  dated  March  13,  1888,  and  payable  to 
James  S.  Thomas  on  or  before  August  13,  1888,  sig:notl  by 
J.  31.  Marcott  and  A.  Strowbridge,  and  upon  which  it  was 
allejred  there  was  a  payment  of  f20  made  Februarv  8, 
1889;  that  summons  was  issued  in  that  action  and  service 
thcTeof  was  accepted  by  J.  S.  Thomas,  but  no  service  wns 
made  upon  eitluT  of  the  other  defendants;  that  on  Novem- 
ber 21,  1895,  the  cause  was  continued  by  the  court  to  No- 
vemb(T  28,  1895,  and  a  summons  was  issued  therein  d»'- 
rectinjr  the  sheriff,  or  any  constable  of  Frontier  count  , 
Nebraska,  to  notify  the  defendant,   A.    Strowbrid^,   t ) 
appear  in  said  court  on  November  28,  1895,  which  da  • 
was  a  legal  holiday;  that  the  summons  is  alleged  to  ha\  ' 
been  served  upon  the  plaintiff  bv  the  name  of  A.  Strtm 
bridge,  by  leaving  a  copy  thereof  at  his  usual  place  (  ' 
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residence  in  Frontier  county,  Nebraska,  on  the  26th  day 
of  November,  1895;  that  on  November  28,  because  that 
day  was  a  legal  holiday,  the  court  continued  the  cause 
until  November  29,  1895,  without  notice  to  the  defendants 
therein;  that  on  the  29th  day  of  November,  the  court  en- 
tered judgment  in  the  action  in  favor  of  Henry  V.  Temple 
for  $153.46  and  $5.46  costs  against  the  plaintiff  by  the 
name  of  A.  Strowbridge,  and  against  the  defendant  James 
S.  Thomas  by  the  name  of  J.  S.  Thomas,  which  judgment 
is  against  plaintiff  as  principal  and  J.  S.  Thomas  as 
indorser;  and  such  judgment  has  never  been  reversed, 
modified  or  in  any  manner  set  aside;  that  the  record  of 
the  judgment  shows  that  the  summons  therein  alleged  to 
have  been  served  on  the  plaintiff,  at  his  usual  place  of 
residence  in  Frontier  county,  was  served  by  one  Thomas 
Avery,  constable;  and  the  plaintiff  alleges  that  at  such 
time  there  was  no  constable  by  the  name  of  Thomas  Avery 
in  said  Frontier  county,  Nebraska ;  and  no  person  of  that 
name  in  said  county  who  was  authorized  to  serve  such 
summons;  that  afterwards,  on  the  18th  day  of  May,  1897, 
Henry  V.  Temple  caused  a  transcript  of  the  judgment  to 
be  filed  in  the  oflftce  of  the  clerk  of  the  district  court  for 
Lincoln  county,  Nebraska,  and  on  the  6th  day  of  August, 
1897,  caused  an  execution  to  be  issued  thereon  by  the 
clerk  of  said  district  court  and  placed  in  the  hands  of  the 
defendant,  Jacob  Miller,  sheriff,  who  by  the  direction  of 
said  Temple  on  August  9,  1897,  levied  the  same  upon  the 
following  described  lands  and  tenements  belonging  to  the 
plaintiff,  to  wit :  the  northwest  quarter  of  section  7,  town- 
ship 11,  range  26,  in  Lincoln  county,  Nebraska;  that  the 
sheriff  has  advertised  said  lands  for  sale  under  the  execu- 
tion, and  is  threatening  to  sell,  and  will  sell  the  same, 
unless  restrained  by  the  order  of  the  court.  It  was  further 
alleged  that  the  note  that  was  the  subject  of  the  action 
was  executed  by  J.  M.  Marcott  to  J.  S.  Thomas  for  farm 
machinery  purchased  by  Marcott  from  Thonins,  which 
farm  machinery,  with  other  property  of  INIarcott,  was 
mortgaged  in  the  note  as  security  therefor,  to  Thomas; 
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that  plaintiff  signed  the  note  solely  as  surety  for  Marcott 
and  received  no  benefit  of  any  kind  or  character,  and  no 
consideration  for  such  transaction,  all  of  which  was  well 
known  by  Thomas;  that  during  a  greater  portion  of  the 
seven  years  from  the  maturity  of  the  note  up  to  the  date 
when  the  action  was  commenced  thereon,  Marcott  resided 
in  Lincoln  and  Dawson  counties,  and  owned  property  sub- 
ject to  the  payment  of  the  debt ;  and  after  the  note  became 
due  ilarcott  sold  a  tract  of  land  owned  by  him  in  Lincoln 
county  for  the  sum  of  f  1,800;  that  after  signing  the  note 
as  surety,  and  from  that  time  until  long  after  the  pre- 
tended judgment  was  entered,  the  plaintiff  had  no  knowl- 
edge or  notice  of  any  kind  that  the  note  had  not  been  paid ; 
that  before  said  action  was  commenced  the  plaintiff  went 
away  from  his  home  in  Frontier  county  and  remained  at 
work  pressing  hay  in  the  North  Platte  valley  in  Lincoln 
county  until  about  the  first  of  January,  1896,  and  knew 
nothing  about  the  commencement  of  the  action,  or  that 
any  summons  had  been  served  therein,  or  of  any  judg- 
ment therein  until  long  after  such  judgment  could  have 
been  opened,  or  an  appeal  could  have  been  taken  there- 
from under  the  laws  of  this  state;  that  until  the  defend- 
ant, sheriff,  came  to  said  land  to  levy  upon  and  appraise 
it  under  the  execution  the  plaintiff  had  no  knowledge  that 
a  judgment  on  said  note  had  been  entered  against  him; 
that  the  cause  of  action  upon  the  note  accrued  on  the  13th 
day  of  October,  1888,  and  that  more  than  five  years  had 
elapsed,  to  wit,  seven  years,  one  month  and  three  days, 
before  any  suit  was  commenced  thereon,  during  which 
time  the  plaintiff  had  made  no  promises  nor  done  any- 
thing to  prevent  the  commencement  of  an  action,  or  pre- 
vent the  running  of  the  statute  of  limitations,  and  that 
at  the  commencement  of  the  suit  he  had  a  complete  defense 
auninsf  anv  action  on  the  note,  and  that  he  would  have 
iTit('r]M)sed  his  defense  had  he  known  of  the  pendency  of 
(lie  action;  that  the  bill  of  y)articular8  filed  in  the  action 
by  Temple,  showed  upon  its  face  that  the  note  was  barred 
by  the  statute  of  limitations,  and  therefore  did  not  state 
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a  cause  of  action  upon  which  a  judgment  could  be  based ; 
that  plaintiff  has  never  by  word,  act  or  deed  waived  the 
statute  of  limitations,  or  made  an  appearance  in  said  ac- 
tion, and  does  not  waive  the  same  but  expressly  asks  that 
such  statute  be  considered  in  his  behalf;  that  at  the  time 
of  the  commencement  of  the  action  the  plaintiff  resided  in 
Frontier  county,  Nebraska,  and  J.  S.  Thomas,  the  pajee 
of  the  note,  resided  in  Dawson  county,  Nebraska;  that 
Thomas  at  that  time  was  the  real  owner  of  the  note,  and 
for  the  fraudulent  purpose  of  accepting  service  upon  him- 
self in  said  action  in  Dawson  county  and  thus  procure 
service  on  the  plaintiff  in  Frontier  county,  said  Thomas 
and  Henry  V.  Temple  fraudulently  connived,  togetlier  and 
agreed  that  Thomas  should  indorse  the  note  and  become 
a  defendant  in  the  action  for  the  purpose  of  procuring 
service  of  summons  on  the  plaintiff  in  Frontier  county; 
that  Thomas  was  therefore  only  a  nominal  defendant  in 
the  action  with  no  liability  whatever  therein,  and  was  in 
fact  the  real  owner  of  the  note  and  the  pretended  judg- 
ment entered  thereon;  that  the  court  in  Dawson  county 
acquired  no  jurisdiction  to  issue  the  summons  and  render 
the  judgment  against  the  plaintiff;  that  the  pretended 
judgment  is  void,  and  should  not  be  enforced,  because  no 
cause  of  action  was  presented  to  the  county  court  of  Daw- 
son county  by  the  plaintiff  therein  upon  which  to  base 
the  judgment;  that  said  action  was  not  rightfully  or 
legally  brought  in  Dawson  county ;  that  no  legal  summons 
was  ever  issued  by  the  county  court  for  the  appearance 
or  notification  of  the  plaintiff;  that  no  summons  was  ever 
legally  served  on  the  plaintiff  in  said  action ;  that  at  the 
time  of  entering  the  judgment  the  county  court  of  Daw- 
son county  had  no  jurisdiction  of  the  person  of  the  plain- 
tiff; that  the  summons  requiring  the  plaintiff  to  appear 
in  court  on  a  legal  holiday  was  void;  that  the  action  of 
the  county  court  in  continuing  the  cause  on  a  legal  holi- 
day was  void;  that  the  action  of  the  court,  continuing 
the  cause  to  a  legal  holiday,  was  void;  that  the  de- 
fendantS;   Henry    V.    Temple   and    James    S.    Thomas, 
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fraudulently  conspired  to  procure  and  did  procure 
such  pretended  judgment  against  the  plaintiff  in  his 
abs^mee  so  as  to  prevent  him  from  pleading  the  statute 
of  limitations,  well  knowing  that  the  note,  at  the 
time  said  action  was  commenced,  was  barred  by  the 
statute  of  limitations,  and  that  the  plaintiff  would  plead 
such  bar  if  he  had  actual  notice  of  the  suit;  that  the  bill 
of  particulars  filed  in  the  action  and  the  transcript  thereof 
show  that  the  action  was  barred  by  the  statute  of  limita- 
tions; that  the  bill  of  particulars  does  not  show  that 
Henry  V.  Temple  had  any  intevest  in  the  action  at  the 
time  it  was  commenced,  or  that  anything  was  due  him  on 
the  note.  It  was  further  alleged  that  the  plaintiff  had  no 
adecjuate  remedy  at  law;  that  he  would  suffer  great  and 
irreparable  loss  unless  the  court,  by  a  writ  of  injunction, 
should  prevent  the  threatened  sale  of  his  property  for  the 
satisfaction  of  such  pretended  judgment.  Plaintiff  prayed 
the  court  to  protect  him  from  the  threatened  wTongs,  and 
that  the  judgment  be  decreed  to  be  void  and  of  no  force 
and  effect,  and  that  the  defendants  and  each  of  them  be 
enjoined  from  attempting  in  any  manner  to  collect  or 
enforce  the  pretended  judgment  against  the  plaintiff,  and 
for  general  equitable  relief. 

We  have  thus  epitomized  the  petition  because  it  appears 
that  the  judgment  of  the  court  was  based  largely  on  the 
ground  that  it  did  not  state  facts  sufficient  to  entitle  the 
plaintiff  to  any  relief.  It  may  be  further  stated  that  the 
petition  contained  a  copy  of  the  note,  which  was  also 
copied  into  the  transcript,  and  it  appears  therefrom  that 
it  was  not  a  negotiable  instrument.  It  was  in  fact  a 
mortgage  and  a  note,  all  contained  in  the  same  instru- 
ment, and  the  signatures  appended  thereto  were  at  the  end 
of  the  mortgage  clause  contained  therein. 

llenry  V.  Temple  by  his  answer  admitted  part  of  the 
allegation  of  the  petition  and  denied  others;  alleged  that 
by  a  clerical  error  the  record  and  transcript  of  the  judg- 
ment complained  of  was  made  to  show  that  summons  was 
served  on  plaintiff  by  one  Thomas  Avery,  a  constable, 
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whereas  in  truth  and  in  fact  the  summons  was  served  bv 
Thomas  McAvoy,  constable,  and  the  return  of  said  seiv- 
ice  was  so  signed;  that  the  plaintiff's  petition  did  not 
state  facts  sufficient  to  entitle  the  plaintiff  to  any  relief, 
and  he  therefore  prayed  that  the  action  might  be  dis- 
missed as  to  him. 

The  sheriff  by  his  answer  admitted  that  he  was  the 
sheriff  of  Lincoln  county;  that  he  held  an  execution 
against  the  plaintiff;  that  he  levied  the  same  on  the  land 
described  in  the  petition  and  was  about  to  sell  it  under 
said  execution;  that  as  to  the  other  matters  and  facts 
stated  in  the  petition  he  had  no  knowledge  and  therefore 
denied  the  same.  The  answer  of  the  defendant  Tliomas, 
was  a  copy  of  the  one  filed  by  Temple,  and  in  addition 
thereto  he  denied  that  he  and  Temple  fraudulently  con- 
nived and  entered  into  an  agreement  that  he  should  in- 
dorse the  note  and  become  a  defendant  in  the  action  for 
the  purpose  of  procuring  service  of  summons  on  the  plain- 
tiff in  Frontier  county,  and  denied  that  he  was  a  nominal 
defendant  in  the  original  suit,  and  alleged  that  the  note 
w^as  sold  and  transferred  to  Temple,  the  plaintiff  in  that 
action,  in  the  usual  course  of  business  for  a  valuable  con- 
sideration. 

An  examination  of  the  pleadings  discloses  that  there 
was  no  denial  of  the  allegation  that  the  transcript  showed 
that  the  summons,  alleged  to  have  been  served  on  the 
plaintiff  by  leaving  a  copy  at  his  usual  place  of  residence 
in  Frontier  county,  was  served  on  the  26th  day  of  No- 
vember, and  was  returnable  on  the  28th  day  of  the  same 
month.  The  evidence  was  taken  and  the  cause  submitted, 
and  on  consideration  thereof  the  court  made  the  follow- 
ing findings :  "That  the  petition  does  not  state  facts  suffi- 
cient to  entitle  the  plaintiff  to  the  relief  praj^ed  for, 
and  that  the  facts  are  not  sufficient  to  entitle  the  plaintiff 
to  the  relief  prayed  for."  Upon  these  findin|ni:s  the  tem- 
porary injunction  was  dissolved,  and  the  plaintiff's  ac- 
tion dismissed.  From  that  judgment  the  appellant  pros- 
ecuted this  appeal. 
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The  appellant  contends  that  the  court  erred  in  holding 
that  his  petition  did  not  state  facts  sufficient  to  entitle 
him  to  any  relief.  It  may  be  stated  at  the  outset  that  the 
continuance  of  the  action  to  a  legal  holdiday,  the  making 
of  the  summons  returnable  on  that  day,  and  the  con- 
tinuance of  the  cause  to  the  day  following,  is  not  sufficient 
ground  to  sustain  a  decree  in  favor  of  appellant. 

In  Ostertag  v.  Galbraith,  23  Neb.,  730,  it  was  held  that 
"Where  a  writ  is  returnable  on  a  day  in  which  the  court 
is  precluded  from  transacting  business,  such  writ  will  not 
be  void,  but  the  return  day  will  be  the  first  day  thereafter 
in  which  the  court  may  legally  transact  business."  And 
where  a  cause  is  continued  to  a  day  in  which  the  court 
is  prohibited  from  transacting  business,  as  Sunday  or  a 
legal  holiday,  the  continuance  will  extend  to  the  first  day 
thereafter  on  which  it  can  legally  transact  business. 
imitate  V.  Kingy  23  Neb.,  540. 

But  it  is  alleged  in  the  petition,  and  it  appears  by  the 
transcript  that  the  summons  alleged  to  have  been  served 
on  the  appellant,  by  leaving  a  copy  at  his  usual  place  of 
residence,  w'as  not  served  in  time  to  confer  jurisdiction 
over  his  person,  and  authorize  the  court  to  render  a  judg- 
ment against  him  by  default.  The  petition  alleges  that 
the  summons  was  returnable  on  the  28th  day  of  Novem- 
ber, 1895,  and  that  no  service  thereof  was  attempted  to  be 
made  until  the  2r)th  day  of  the  same  month.  This  allega- 
tion is  borne  out  by  the  transcript  and  the  evidence.  In- 
deed it  is  doubtful  if  any  attempt  was  ever  made  to  serve 
it.  The  return  on  the  writ,  as  set  forth  in  the  transcript, 
is  as  follows : 

"Received  this  writ  November  25,  1895,  the  within 
named  A.  Strowbridge  by  leaving  a  certified  copy  of  this 
summons  and  all  of  the  endorsements  thereon  at  his  usual 
place  of  residence.  Dated  this  26th  day  of  November, 
1895.    Thomas  Avery,  constable." 

The  appellant  testified  that  he  was  absent  from  his  home 
from  about  November  1,  1895,  to  January,  1896;  that  on 
his  return  his  wife  told  him  that  a  paper  had  been  left 
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there  for  him  but  it  was  gone,  and  that  he  never  saw  it; 
that  he  did  not  know,  and  had  no  means  of  knowing  or 
ascertaining,  what  the  paper  was ;  that  there  was  no  con- 
stable in  Frontier  county  of  the  name  of  Thomas  Avery 
on  November  26,  1895. 

The  appellees  sought  to  show,  by  what  purported  to  be 
an  original  summons  in  the  action,  that  there  was  a  con- 
stable in  that  county  of  the  name  of  Thomas  McAvoy,  and 
that  the  writ  was  in  fact  served  by  him.  The  transcript 
of  the  judgment  on  which  an  execution  is  issued  when 
assailed  must  speak  for  itself,  and  cannot  be  changed  or 
modified  by  parol  evidence.  The  summons  which  was 
offered  for  that  purpose  showed  on  its  face  that  it  had 
been  changed  and  altered  as  to  its  date  after  it  was  issued 
by  the  justice.  It  also  appeared  by  the  return  itself  that 
it  had  been  changed  and  altered  after  it  was  made  out 
and  signed  by  the  officer  and  returned  into  court,  in  this : 
that  the  date  when  it  was  received  by  the  officer,  which 
was  originally  written  in  black  ink,  had  been  partly 
erased,  and  the  figures  "25"  written  over  it  in  green  ink ; 
that  the  alleged  date  of  service  had  been  changed  from 
what  appeared  to  be  the  26tli  day  of  November,  written 
in  black  ink,  by  erasure  and  writing  over  it  the  figures 
"25"  in  green  ink,  and  the  date  of  the  officer's  certificate 
had  been  changed  so  it  showed  a  figure  "2"  in  green  ink 
and  a  figure  "1"  in  black  ink  followed  by  a  figure  "5"  in 
green  ink,  and  what  appeared  to  have  been  at  one  time  a 
figure  "6"  in  black  ink.  This  discredited  document,  with- 
out explanation,  could  not  be  received  in  evidence  to  im- 
peach the  transcript  And  so  it  may  be  fairly  said  that 
the  summons  was  left  at  appellant's  place  of  residence 
on  the  26th  day  of  November,  1895,  and  was  returnable 
on  the  28th  day  of  the  same  month. 

Section  1093  of  the  Code  of  Civil  Procedure  provides 
that,  "The  summons,  execution,  and  every  other  paper 
made  or  issued  by  a  justice  must  be  filled  up  without  a 
blank  to  be  filled  bv  another;  otherwise  it  is  void."  It 
follows  that  the  change  or  alteration  of  a  summons  after 
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it  is  issTied  renders  it  void,  and  a  judgment  founded  ther^ 
on  is  also  void. 

A  summons  in  a  civil  action  before  a  justice  of  tlie  peiK* 
must  be  served  at  least  three  days  before  the  time  set  fe 
trial.  Code  of  Civil  Procedure,  section  911 ;  L,enke  f. 
Gallogly,  34  Neb.,  857,  52  N.  W.  Bep.,  824;  MuUar  z\  Ph. 
45  Neb.,  701.  In  the  case  last  cited  it  was  held  that  ^ln 
an  action  before  a  justice  of  the  peace,  where  the  defend 
ant  does  not  appear,  the  record  must  show  that  legal  serv 
ice  of  the  summons  was  made,  or  the  judgment  vrill  W 
void."  The  appellant  never  in  any  manner  appeared  in 
^the  action  in  Dawson  county.  Indeed  he  could  not  hay^ 
done  so  because  it  is  established  beyond  question  that  he 
had  no  knowledge  of  its  pendency  until  the  execution  i^ 
sued  on  the  transcript  of  the  judgment  therein,  had  been 
levied  on  his  land.  It  follows  that  the  court  was  \*'ithoDt 
jurisdiction  to  render  any  judgment  against  him ;  that  the 
judgment  was  void,  and  that  fact  appeared  on  the  face  ol 
the  record  and  transcript  of  the  judgment  itself. 

It  was  further  alleged  in  the  petition  that  there  irasf  a 
collusive  joinder  of  defendants  in  order  to  procure  service 
of  summons  on  the  appellant  In  another  county  than  the 
one  where  the  action  was  brought,  and  that  the  summons 
was  void  because  of  said  fact.    There  was  evidence  tending 
to  establish  that  fact.    The  mortgage  note,  which  was  not 
a  negotiable  instrument,  was  payable  to  J.  S.  Thomas,  or 
order;  the  original  instrument,  or  a  copy  of  it,  was  fik-<l 
as  a  bill  of  particulars,  and  on  the  back  of  it  appeared  the 
name  of  J.  S.  Thomas  as  indorser ;  no  allegation  was  made 
to  charge  him  with  any  liability  as  such,  and  it  appears 
in  the  evidence  that  Temple  simply  held  the  instrnuieot 
if  at  all,  as  collateral  to  a  debt  due  him  from  Thomas.    He 
could  not  tell  how  much,  if  anything,  Thomas  owed  him, 
and  he  had  no  record  of  the  note  in  his  bank.    In  fact  le 
was  not  able  to  give  any  satisfactory  explanation  in    e^ 
gard  to  it.    Thomas  testified  that  he  did  not  know  wh  m 
he  indorsed  the  instrument,  or  when  he  delivered  it  tn 
Temple.     Just  why  Temple  should  desire  to  procure  a 
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judgment  against  Thomas,  on  an  instrument  payable  by 
a  third  party,  which  he  claimed  to  hold  simply  as  col- 
lateral to  a  debt  already  due  him  from  Thomas,  is  not  ex- 
plained. So  we  hold  that  the  evidence  was  suflScient  to 
show  a  collusive  joinder  as  charged  in  the  petition,  and 
in  such  a  case  the  court  obtains  no  jurisdiction  over  the 
person  of  the  defendant  so  served. 

It  is  well  established  that  the  defendant,  who  may  be 
sued  in  the  county  where  the  action  is  brought,  must  be 
a  necessary  and  not  a  sham  defendant  joined  solely  for 
the  purpose  of  bringing  in  the  defendant  served  in  another 
county.  Dufin  v.  Haines,  17  Neb.,  560,  23  N.  W.  Rep.,  501 ; 
Cohhey  v.  Wright,  23  Neb.,  250,  36  N.  W.  Bep.,  505,  29 
Neb.,  at  page  277,  45  N.  W.  Rep.,  460;  Hanna  v.  Emerson, 
45  Neb.,  at  page  710,  64  N.  W.  Rep.,  229 ;  Miller  v.  Meeker, 
54  Neb.,  at  page  453,  74  N.  W.  Rep.,  962;  Stewart  v.  Rosen- 
gren,  66  Neb.,  445,  92  N.  W.  Rep.,  586;  Siever  v.  Union 

P.  R.  Co,, Neb., ,  93  N.  W.  Rep.,  943. 

It  is  alleged  in  the  petition,  and  appears  in  the  evi- 
dence, that  the  appellant  had  no  actual  notice  of  the 
pendency  of  the  action  against  him  in  Dawson  county; 
that  he  had  no  knowledge  or  notice  of  any  kind  that  a 
judgment  had  been  rendered  against  him  in  said  action 
until  the  execution,  issued  on  a  transcript  of  such  judg- 
ment, was  levied  on  his  land.  Therefore,  he  was  not  guilty 
of  any  laches  in  failing  to  protect  himself  by  proceedings 
at  law,  and  in  not  making  his  defense  to  the  action,  if  any 
he  had.  This  brings  us  to  the  question  of  his  defense. 
It  is  apparent  on  the  face  of  the  proceedings  that  when 
the  suit  was  commenced  an  action  on  the  instrument  in 
question  was  barred  by  the  statute  of  limitations.  It  also 
appears  that  the  appellant  has  never  had  his  day  in  court, 
or  any  opportunity  to  present  that  defense.  It  is  true 
that  the  defense  of  the  statute  of  limitations  is  a  per- 
sonal one,  and  where  a  party  has  been  regularly  sum- 
moned and  fails  to  interpose  such  defense  it  will  be  con- 
sidered waived.  But  one  cannot  be  held  to  have  waived 
his  defense  until  he  has  had  an  opportunity  to  make  it. 
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This  court  has  always  held  that  the  statute  of  limitations 
is  a  statute  of  repose;  that  as  such  this  defense  is  fav- 
ored in  law  equally  with  any  other.  We  therefore  hold 
that  the  appellant  has  shown  that  he  had  a  good  defense 
to  the  cause  of  action  upon  which  judgment  was  ren- 
dered against  him;  that  he  has  not  waived  it;  that  be  has 
never  had  his  day  in  court;  that  he  has  no  adequate 
remedy  at  law  in  the  premises,  and  that  the  findings  and 
decree  of  the  trial  court,  on  the  pleadings  and  the  evi- 
dence, should  have  been  in  his  favor. 

We  therefore  recommend  that  the  judgment  of  the  trial 
court  be  reversed,  and  the  cause  remanded  with  directions 
to  enter  a  decree  for  the  appellant  restraining  the  appel- 
lees from  in  any  manner  attempting  to  enforce  the  judg- 
ment complained  of,  against  him,  in  accordance  with  the 
prayer  of  his  petition. 

Oldham^  C,  concurs  in  the  result. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  with  directions  to  said  court  to  enter  a 
decree  restraining  the  collection  of  the  judgment  com- 
plained of  and  set  forth  in  appellant's  petition  in  accord- 
ance with  the  prayer  thereof. 

BeVERSED  with  DIRECTIONa 

PouND^  C,  concurring. 

I  concur  in  recommending  a  judgment  of  reversal  with 
directions  to  enter  a  decree  as  prayed  for.  I  do  this  on 
the  ground  that  a  summons  served  on  a  defendant  in  an- 
other county  than  that  in  which  the  cause  is  pending,  but 
two  days  before  the  return  day  thereof,  will  not  support 
a  judgment  by  default.  I  agree  to  and  concur  in  the 
opinion  of  my  brother  Barnes  upon  this  point,  and  also 
upon  the  point  as  to  the  validity  of  a  summons  return- 
able on  a  legal  holiday,  as  to  the  right  of  the  appellant  to 
maintain  a  suit  for  injunction  under  the  circumstances 
of  the  case  at  bar,  and  as  to  the  availability  of  th'^  de- 
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Pense  of  the  statute  of  limitations  under  the  circumstances 
Involved  in  this  case.    But  I  am  not  able  to  agree  to  that 
portion  of  the  opinion  in  which  it  is  held  that  collusive 
joinder  of  defendants  for  the  sole  purpose  of  bringing  a 
suit  against  a  defendant  in  a  county  other  than  that  of 
tis  residence  may  be  availed  of  collaterally  where  a  judg- 
ment by  default  has  been  rendered  on  service  based  upon 
8uch  collusive  joinder.    It  is  undoubtedly  true  that  a  de 
fendant  is  privileged  from  suit  in  a  county  other  than 
liis  residence,  unless  he  is  properly  joined  as  a  defendant 
with  some  other  party  against  whom  there  is  a  bona  fide 
cause  of  action  in  the  county  where  the  action  is  brought. 
But  this  is  a  personal  privilege  which  he  may  waive  if  he 
chooses.     Section  96,  Code  of  Civil  Procedure,  provides 
that  where  want  of  jurisdiction  over  the  person  does  not 
appear  on  the  face  of  the  record,  it  must  be  set  up  by 
answer,  and  if  not  set  up  by  answer  will  be  waived.    In 
Baker  v.  Union  Stock  Yards  National  Bank,  63  Neb.,  801, 
89  N.  W.  Rep.,  269,  this  court  held  that  in  such  a  case  the 
defendant  must  plead  want  of  jurisdiction  as  soon  as 
called  upon  to  answer,  and  that  if  he  answers  without  so 
doing,   he  cannot   afterwards  make   the  defense   in   an 
amended  answer.    For  the  same  reasons,  if  he  fails  to  set 
it  up  by  answer  and  suffers  judgment  by  default,  he  must 
be  held  to  have  waived  the  defense.     Having  waived  it, 
he  cannot  use  such  defense  thereafter  as  the  basis  of  a 
collateral  attack  upon  the  judgment 


Henry  D.  Rhea  et  al.  v.  Clark  K.  Brown  et  al. 

Fjucd  April  22,  1903.    No.  12,800. 
Commissioner's  opinion.    Department  No.  2. 


I.  Courts:  Appeal  and  Ebbor:  Probate  Matters:  Jurisdiction.  In 
appeals  in  probate  proceedings  under  sections  42  to  48,  chapter 
20,  Compiled  Statutes  [Annotated  Statutes,  sections  4806  to  4812], 
the  district  court  acquires  jurisdiction  of  the  appeal  upon  filing 
oC  a  transcript. 
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2.  Courts:    Appeal  and  Ebsob:    Pbobatb  Matters:    Sufkbsbzias:   Vm- 

MissAi^  If  the  appeal  is  one  in  which  a  bond  is  required,  ft  wQ 
be  dismissed  in  case  no  bond  was  furnished  within  the  time  fiset 

3.  Courts:    Appeal  and  Ebbob:     Pbobate  Mattebs:     JTubibdiction^:    St- 

FEBSEDEAs:  ESTOPPEL.  But  the  district  court  has  Jarisd!€n:i 
after  the  transcript  is  filed  to  determine  whether  or  not  a  bori 
was  necessary,  and  if  it  holds  that  none  was  required,  and  the  s^ 
peal  proceeds  to  a  final  Judgment  which  remains  unmodified  J^ 
in  full  force,  such  Judgment  is  conclusive  upon  the  parties,  acd 
cannot  be  attacked  collaterally  for  the  failure  to  give  bond. 

Error   from   the   district  court   for   Dawson    county. 
Tried  below  before  Sullivan^  J.    Affirmed. 

H,  D.  Rhea,  for  plaintiffs  in  error. 

George  W,  Fox  and  Edward  A,  Cook,  contra, 

POUND^  C. 

The  defendants,  Brown  and  Claypool,  -were  administra- 
tors of  the  estate  of  one  Henry  Billiter,  deceased.  Upon 
final  accounting,  the  county  court  found  that  thej  were 
indebted  to  the  estate  in  the  sum  of  |1,094.80  and  ren- 
dered judgment  against  them  accordingly.  From  this 
judgment  the  defendants  appealed  to  the  district  court 
giving  no  bond,  upon  the  theory  that  under  section  44, 
chapter  20,  and  section  234,  chapter  23,  Compiled  Statutes 
[Annotated  Statutes,  sections  4808,  5099],  none  ^-as 
necessary.  A  motion  was  made  in  the  district  court  to 
dismiss  the  appeal  for  failure  to  give  bond,  and,  upon 
hearing,  was  overruled.  The  cause  then  proceeded  U 
trial,  when  it  was  found  that  but  f  85.60  were  due  from  the 
defendants  to  the  estate,  and  final  judgment  was  rendered 
accordingly.  Proceedings  were  had  in  the  supreme  court 
to  review  this  judgment  and  to  review  the  order  overruling 
the  motion  to  dismiss  the  appeal,  but  these  proceedings 
were  dismissed,  and  the  judgment  of  the  district  court  on 
the  appeal  remains  unmodified  and  in  full  force.  The 
present  suit  is  brought  upon  the  bond  of  the  administrators 
to  recover  the  full  sum  originally  found  due  in  the  county 
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Durt,  upon  the  theory  that  all  the  proceedings  in  the 
LdiE  istrict  court  and  subsequent  thereto  were  void  and  of  no 
•ra^r.ffect  for  failure  to  give  bond.  The  defendants  in  their 
ii!!B  nswer  set  up  the  proceedings  on  the  appeal.  Upon  de- 
.^^-aiirrer  to  this  answer  and  motion  for  judgment  on  the 
^^'^deadings,  judgment  was  rendered  for  the  defendants. 
d^'  ^^  think  the  judgment  of  the  district  court  was  right 
s.7?Lnd  should  be  affirmed.  It  is  not  necessary  to  consider 
i^  A''hether  the  appeal  was  one  in  which  a  bond  should  have 
>een  given.  It  may  well  be  said  that  section  44,  chapter  20, 
"  ind  section  234,  chapter  23,  Compiled  Statutes  [Annotated 


k^^' 


^^  Statutes,  sections  4808,  5099],  rightly  construed,  mean 
)nly  that  executors,  administrators  and  guardians  are  not 
required  to  give  bond  when  they  appeal  in  their  represen- 

^-tative  capacities,  and  that  when  they  appeal  in  their  per- 
sonal capacities,  from  judgments  rendered  against  them 
personally,  they  should  give  bond  the  same  as  other  liti- 
gants.   That  question,  however,  is  not  before  us.    Sections 

,  234  to  238,  chapter  23,  Compiled  Statutes  [Annotated 
Statutes,  sections  5099-5103],  are  superseded  by  sections 


lu 
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42  to  48,  chapter  20,  Compiled  Statutes  [Annotated 
P  Statutes,  sections  4806-4812].  Davis  v.  Davis,  27  Neb., 
859.  Hence  we  must  look  to  the  latter  sections  in  de- 
*  termining  whether  or  not  the  district  court  had  jurisdic- 
tion. Section  46,  chapter  20,  Compiled  Statutes  [An- 
notated Statutes,  section  4810],  provides  expressly  that 
the  district  court  shall  acquire  jurisdiction  of  the  appeal 
upon  filing  of  a  transcript.  Undoubtedly  if  the  appeal  is 
one  in  which  a  bond  is  required  it  will  be  dismissed  in 
case  no  bond  was  furnished  within  the  time  fixed.  But 
as  bonds  are  not  required  on  all  appeals,  and  the  question 
must  sometimes  arise  whether  a  bond  is  required  in  a 
particular  appeal,  the  district  court  clearly  has  jurisdic- 
tion, after  filing  of  the  transcript,  to  decide  whether  it  is 
necessary  Ia  the  particular  case,  and  if  it  holds  that  none 
is  necessary,  and  the  appeal  proceeds  to  a  final  judgment, 
-which  remains  unmodified  and  in  full  force,  such  judg- 
ment is  conclusive  upon  the  parties  and  cannot  be  at- 
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tacked  collaterally  for  the  failure  to  give  a  bond.  We  neeJ 
not  consider  what  would  be  the  effect  of  failure  to  give  a 
bond  in  cases  where  such  bond  is  jurisdictional.  Under 
sections  44  and  45,  chapter  20,  Compiled  Statutes  [Anoo^ 
tated  Statutes,  sections  4808,4809],  there  is  no  doubt  ilu: 
in  cases  where  a  bond  is  required  under  those  sections  it 
is  a  necessary  prerequisite  to  the  appeal  in  default  of 
which  the  appeal  must  be  dismissed.  But  the  dismissil 
in  such  case  is  for  failure  to  give  the  bond,  not  for  want 
of  jurisdiction.  So  long  as  it  is  expressly  enacted  that 
the  district  court  "shall  be  possessed  of  the  action"  upon 
filing  of  the  transcript,  we  think  it  clear  that  the  proc€€J- 
ings  on  the  appeal  were  at  most  erroneous  and  not  void. 
We  liicrefore  recommend  that  the  judgment  be  affirmed. 

Barnes  and  Oldham^  (X!.,  concur. 

Affirmed. 


Anna  Adams^  appellee^  v.  George  W.  Miller^  appeijjilnt. 

Filed  April  22,  1903.    No.  12,803. 

Commissi otier's  opinion.    Department  No.  1. 

Injunction:  By  General  Creditor:  To  Prevent  Tbansfes  of  PBOEparT. 
''A  mere  general  creditor,  who  has  not  reduced  his  claim  to  judg- 
ment, cannot  maintain  an  action  to  enjoin  a  debtor  from  txana> 
ferring  his  property."    Crowell  v.  Horacek^  12  Neb.,  622. 

Appeal  from   the  district  court  for   Dawson   conntv. 
Tried  below  before  Sullivan^  J.    Reversed  and  dusmi^fscd. 

Warrington  d  Stewart  and  Edtcard  A.  Cooky  for  ap- 
pellant. 

H,  D,  Rhea  and  W.  W.  Leek,  contra. 

Hastings^  C. 

This  is  an  appeal  from  a  decree  of  injunction  entered 
in  the  district  court  in  which  the  defendant,  George  W. 
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Miller,  was  required  to  surrender  a  promissory  note  which 
^waa  found  to  be  the  property  of  one  Patrick  Priel,  to  be 
applied  in  satisfaction  of  execution  in  favor  of  the  plain- 
tiflF,  Anna  Adams,  against  Patrick  Priel.  The  appealing 
defendant,  Miller,  says  that  the  plaintiflf's  petition  fails 
to  state  a  cause  of  action  against  him;  that  no  evidence 
was  introduced  that  Priel  was  insolvent,  and  that  the 
evidence  does  not  support  the  finding  as  to  the  ownership 
of  the  notes  any  more  than  it  does  as  to  the  insolvency 
of  Priel. 

It  is  alleged  that  the  petition  should  be  dismissed  upon 
the  record  of  facts.     The  petition  of  the  plaintiflf  states 
that  she  had  commenced  an  action  in  Dawson  county 
against  Patrick  Priel  to  recover  damages  for  breach  of 
promise  of  marriage ;  that  Priel  shortly  before  the  institu- 
tion of  that  action  fraudulently  conveyed  one  hundred 
and  sixty  acres  of  land  in  Dawson  county  to  his  brother, 
William  Priel,  to  defraud  and  defeat  plaintiff  in  that 
action;  that  the  land  was  so  conveyed  for  the  alleged 
consideration  of  $4,000,  $3,600  of  which  were  in  prom- 
issory notes  of  the  grantee  William  Priel;  that  on  June 
19,  1901,  Patrick  Priel  pretended  to  assign  these  notes  to 
the  defendant,  Miller,  but  that  such  assignment  was  with- 
out consideration  and  merely  for  the  sake  of  preventing 
any  collection  by  plaintiff  of  her  judgment  which  she 
might  recover  in  her  breach  of  promise  action;  that  the 
defendant.  Miller,  was  threatening  to  transfer  the  notes 
and  mortgage  without  consideration  to  his  mother-in-law 
in  furtherance  of  the  purpose  to  defraud  the  plaintiff; 
that  Patrick  Priel  was  insolvent  and  would  be  wholly 
unable  to  meet  any  judgment  that  plaintiff  might  re- 
cover; that  plaintiff  was  without  adequate  remedy  at  law 
and  would  lose  her  claim  unless  Patrick  Priel  and  Miller 
were  enjoined  from  transferring  or  making  sale  of  the 
notes  and  mortgage.    An  injunction  was  asked  restrain- 
ing Miller  from  transferring  any  of  these  notes  until 
after  plaintiff's  action  against  Priel  should  be  decided, 
34 
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and  from  attempting  to  collect  the  money  on  any  of  the 
securities  he  might  hold  against  Patrick  Priel. 

Defendant  Miller  filed  a  motion  to  dissolve  the  injunc- 
tion on  the  ground  that  the  i)etition  was  insufficient  to 
authorize  it.  He  also  filed  a  demurrer  to  the  i>etition. 
This  last  seems  never  to  have  been  acted  upon.  The  mo- 
tion was  sustained  as  to  the  last  two  of  the  three  fl^OU 
notes,  but  was  overruled  as  to  the  first  of  them  and  the 
injunction  was  continued  in  force.  At  the  final  hearing 
Miller  was  found,  as  above  stated,  not  to  be  the  owner  of 
the  f  1,200  note.  The  injunction  was  made  perpetual  and 
he  was  directed  to  surrender  this  f  1,200  ijote  for  the  sat- 
isfaction of  the  plaintiflPs  judgment  against  Priel. 

There  is  no  brief  on  file  on  behalf  of  the  plaintiff,  but 
we  are  constrained  to  think  that  the  case  before  us  is 
simply  one  in  which  the  plaintiff  in  an  action  pending 
seeks  an  injunction  against  the  defendant  and  his  grantee 
to  prevent  the  transferring  of  property.  The  evidence 
seems  to  be  sufficient  to  warrant  the  court  in  finding  that 
the  notes  in  question  were  at  the  commencement  of  the 
action  the  property  of  Patrick  Priel.  There  seems  to  be 
no  evidence  that  Priel  was  insolvent,  and  it  would  seem 
that  under  the  former  holdings  of  this  court  there  was 
no  authority  to  issue  an  injunction  or  interfere  with  the 
transfer  in  support  of  an  action  for  breach  of  contract 
of  marriage  in  which  no  attachment  was  issued,  and  no 
judgment  yet  rendered.    Growell  v.  Horacek,  12  Neb.,  622. 

There  was  no  cause  of  action  alleged  in  this  petition  and 
it  is  recommended  that  the  decree  rerdered  upon  it  be 
reversed  and  the  action  dismissed. 

Bjrkpatrick  and  Lobingieb^  CO.,  concur. 

Bevebsed  and  dishisshi. 


•i.e.-'" 
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N.  J.  Paul  et  al.  v.  H.  L.  Cook  et  al. 

Filed  Apbil  30,  1903.    No.  12,644. 

Commissicmer's  opinion.    Department  No.  1. 

Party  Walls:  Damages:  Contracts:  Evidence.  In  an  action  by  the 
first  builder  under  a  i)arty  wall  agreement  against  his  granter^s 
of  the  lot  and  building  for  alleged  injuries  to  the  wall  by  con- 
structing windows  therein,  where  there  is  no  evidence  as  to  how 
much  these  have  impaired  the  usefulness  of  the  wall,  nor  that  the 
second  builder  or  other  party  to  the  contract  is  desirous  of  using 
the  wall  or  prevented  from  so  doing  by  reason  of  the  existence 
of  the  windows,  and  no  showing  of  other  damage,  there  is  such  a 
failure  of  proof  as  will  warrant  a  finding  for  the  defendants. 

Error   from   the   district   court  for   Howard   county. 
Tried  below  before  Thompson,  J.    Affirmed. 

J.  A.  Haggart  and  Kendall  d  Kendall^  for  plaintiflfs  in 
error. 

T.  T.  Bell,  contra. 

LOBINGIBK,  0. 

This  is  an  action  to  recover  for  alleged  injuries  to  a 
party  wall  erected  by  virtue  of  an  agreement  made  March 
,  17,  1892,  between  plaintiffs  in  error  Enevoldsen  and  one 
Philipina  Becker,  executrix  of  the  estate  of  John  P. 
Becker,  deceased.  The  facts  are  in  part  identical  with 
those  in  Cooh  v.  Paul,  ante,  page  93,  but  the  opposite 
wall  of  the  building  is  here  involved  and  the  Becker 
estate  is  the  owner  of  the  lot  upon  which  one-half  of  this 
party  wall  is  located.  The  agreement  in  question,  after 
prescribing  the  dimensions  of  the  wall,  provides: 

"In  consideration  of  the  above  agreements  to  be  per- 
formed by  the  party  of  the  first  part,  the  party  of  the 
second  part  as  executrix  of  the  said  estate  and  for  and  in 
behalf  of  the  estate  of  the  said  John  P.  Becker,  deceased, 
promises  and  agrees  that  said  estate  shall  pay  to  the  party 
of  the  first  part  the  sum  of  ten  dollars  per  thousand  for 
all  brick  laid  in  the  one-half  of  the  west  wall  of  said 
building  as  aforesaid,  said  payment  to  be  made  at  the 
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time  when  the  executor  of  said  estate  or  the  heirs  or 
assigns  of  the  heirs  of  said  estate  or  the  legal  oi*TieR 
or  holders  of  said  lot  seven  shall  erect  or  cause  to  be 
erected  upon  said  lot  seven  a  brick  building  which  shall 
lie  immediately  west  of  the  building  to  be  erected  as 
herein  set  forth." 

Up  to  the  time  of  the  commencement  of  this  action  on 
March  5,  1900,  no  building  had  been  erected  and  no  o« 
had  ever  been  made  of  the  wall  from  that  side.  On  De- 
cember 1, 1899,  however,  defendants  in  error,  who  are  now 
by  mesne  conveyances  owners  of  the  lot  where  the  build- 
ing stands,  caused  openings  to  be  made  and  windows  to 
be  constructed  in  the  wall  which  are  also  provided  with 
shutters.  We  have  already  decided,  in  Cook  r.  Paul, 
supra,  that  an  agreement  like  the  above  is  personal  and 
does  not  run  with  the  land.  As  in  that  case  plaintiff  in 
error  Paul  sues  as  the  assignee  for  collateral  security  of 
the  contract,  joining  with  him  Enevoldsen,  the  original 
contractee.  The  analogy  between  the  two  cases,  however, 
ends  here,  for  not  only  has  the  wall  stood  for  more  than 
eight  years  without  being  used  from  the  side  of  the  Becker 
lot,  but  there  is  no  averment  or  evidence  that  the  Becker 
estate  or  any  other  party  is  desirous  of  using  the  same  or 
is  prevented  from  doing  so  by  reason  of  the  construction 
of  these  windows.  The  petition  contains,  indeed,  the  aver- 
ment :  "That  by  reason  of  the  cutting  of  said  openings  in 
said  wall  as  aforesaid,  the  value  of  said  wall  as  a  party 
wall  has  been  entirely  destroyed  and  said  wall  cannot  now 
be  used  as  a  party  wall."  But  no  evidence  was  offered  in 
support  of  this  allegation  and  it  is  apparent  from  plain- 
tiflfs  in  error's  brief  that  this  claim  rests  upon  the  con- 
tention that  a  party  wall  must  be  a  solid  wall  and  that 
its  character  as  such  is  destroyed  when  any  breach  or 
opening  is  made.  There  are,  indeed,  cases  in  which  the 
statement  appears  in  the  opinion  that  a  party  wall  must 
be  solid  and  without  openings.  Vollmer^s  Appeal,  61  Pa. 
St.,  at  page  128;  Vansyckel  v.  Tyron,  6  Phila.,  401;  St, 
John  V.  Sweeney,  59  How.  Pr.  [N.  Y.],  175.     But  these 
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^were  cases  where  the  second  builder  was  complaining  and 

not,  as  here,  the  party  entitled  to  compensation  for  the 
use  of  the  wall.    We  are  cited  to  no  case,  and  have  found 
none, .  whei:^  damages  equal  to  the  entire  compensation 
fixed  for  the  use  of  the  wall  were  allowed  because  of 
such  openings.    If  the  Becker  estate  were  actually  using 
or  desirous  of  using  the  wall  there  is  no  doubt  under  the 
authorities  but  that  it  would  be  entitled  to  an  injunction 
to  prevent  thes^  apertures  from  being  made.     See,  in 
addition  to  the  cases  above  cited,  Sullivan  v.  Graffortj  35 
la,,  531;  Dauenhauer  v.  Devvne^  51  Tex.,  480.     Compare 
Calmelet  t\  Sichlj  48  Neb.,  505.    It  may  even  -be  conceded 
that  plaintiffs  in  error  would  have  been  entitled  to  have 
their  contingent  right  protected  by  injunction,  for  they 
alleged  that  they  warned  defendants  and  forbade  them 
to  proceed  "at  the  time  of  so  doing  and  before  said  open- 
ings or  either  of  them  had  been  fully  cut  through,"  but 
there  is  a  failure  to  make  a  case  for  damages.    There  is 
no  proof  that  the  wall  was  weakened  or  in   any  way 
injured  by  the  openings,  nor  is  it  alleged  or  proved  that 
any  one  would  have  used  the  wall  but  for  the  existence 
of  these  windows,  or  that  plaintiffs  were  deprived  of  an 
opportunity  to  obtain  compensation  for  the  use  of  the 
wall  because  these  openings  were  made.    It  will  be  seen 
that  the  contract  does  not  require  the  executrixi  of  the 
Becker  estate  to  use  the  wall;  it  merely  gives  her  the 
option  to  do  so  and  fixes  the  compensation  in  case  she 
does.    Until  she  or  some  of  her  assigns  elects  to  exercise 
this  option  and  uses  the  wall,  plaintiffs'  rights  are  wholly 
contingent  and  inchoate.    We  do  not  say  that  they  could 
recover  in  no  case  for  an  injury  to  the  wall  until  some 
one  had  used  it,  but  we  do  hold  that  there  must  be  com- 
petent evidence  of  such  an  injury  by  showing  either  de- 
terioration in  the  value  of  the  wall  or  that  some  one  was 
prevented  from  using  it  who  would  otherwise  have  done  so. 
We  might  infer  that  these  two  windows  would  have  some 
effect  to  lessen  the  value  of  the  wall  as  a  party  wall,  but  we 
caimot  presume  that  they  would  damage  it  in  any  specific 
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2.  Courts:  Appeal  and  Ebrob:  Pbobate  Mattebs:  Supebsedeas:  Dis- 
missal. If  the  appeal  is  one  in  which  a  bond  is  required,  it  will 
be  dismissed  in  case  no  bond  was  furnished  within  the  time  fixed. 

8.  Courts:  Appeal  and  Ebbob:  Pbobate  Mattebs:  Jubisdiction:  Su- 
pebsedeas: Estoppel.  But  the  district  court  has  Jurisdiction 
after  the  transcript  Is  filed  to  determine  whether  or  not  a  bond 
was  necessary,  and  if  it  holds  that  none  was  required,  and  the  m>- 
peal  proceeds  to  a  final  judgment  which  remains  unmodified  and 
in  full  force,  such  judgment  is  conclusive  upon  the  parties,  and 
cannot  be  attacked  collaterally  for  the  failure  to  give  bond. 

Error   from   the  district   court   for  Dawson   county. 
Tried  below  before  Sullivan^  J.    Affirmed. 

H.  D,  Rhcay  for  plaintiffs  in  error. 

Ocorge  W.  Fox  and  Edward  A.  Cook,  contra. 

Pound,  C. 

The  defendants,  Brown  and  Claypool,  were  administra- 
tors of  the  estate  of  one  Henry  Billiter,  deceased.  Upon 
final  accounting,  the  county  court  found  that  they  were 
indebted  to  the  estate  in  the  sum  of  f  1,094.80  and  ren- 
dered judgment  against  them  accordingly.  From  this 
judgment  the  defendants  appealed  to  the  district  court, 
giving  no  bond,  upon  the  theory  that  under  section  44, 
chapter  20,  and  section  234,  chapter  23,  Compiled  Statutes. 
[Annotated  Statutes,  sections  4808,  5099],  none  was 
necessary.  A  motion  was  made  in  the  district  court  to 
dismiss  the  appeal  for  failure  to  give  bond,  and,  upon 
hearing,  was  overruled.  The  cause  then  proceeded  to 
trial,  "when  it  was  found  that  but  f  85.60  were  due  from  the 
defendants  to  the  estate,  and  final  judgment  was  rendered 
accordingly.  Proceedings  were  had  in  the  supreme  court 
to  review  this  judgment  and  to  review  the  order  overruling 
the  motion  to  dismiss  the  appeal,  but  these  proceedings 
were  dismissed,  and  the  judgment  of  the  district  court  on 
the  appeal  remains  unmodified  and  in  full  force.  The 
present  suit  is  brought  upon  the  bond  of  the  administrators 
to  recover  the  full  sum  originally  found  due  in  the  county 
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irt,  upon  the  theory  that  all  the  proceedings  in  the 
;riet  court  and  subsequent  thereto  were  void  and  of  no 
feet  for  failure  to  give  bond.     The  defendants  in  their 
tewer  set  up  the  proceedings  on  the  appeal.     Upon  de- 
Hrrer  to  this  answer  and  motion  for  judgment  on  the 
leadings,  judgment  was  rendered  for  the  defendants. 
We  think  the  judgment  of  the  district  court  was  right 
ad  should  be  affirmed.     It  is  not  necessary  to  consider 
'hether  the  appeal  was  one  in  which  a  bond  should  have 
een  given.  It  may  well  be  said  that  section  44,  chapter  20, 
nd  section  234,  chapter  23,  Compiled  Statutes  [Annotated 
Jtatutes,  sections  4808,  5099],  rightly  construed,  mean 
mly  that  executors,  administrators  and  guardians  are  not 
•equired  to  give  bond  when  they  appeal  in  their  represen- 
tative capacities,  and  that  when  they  appeal  in  their  per- 
sonal capacities,  from  judgments  rendered  against  them 
personally,  they  should  give  bond  the  same  as  other  liti- 
gants.   That  question,  however,  is  not  before  us.    Sections 
234  to  238,  chapter  23,  Compiled  Statutes   [Annotated 
Statutes,  sections  5099-5103],  are  superseded  by  sections 
42    to   48,   chapter   20,    Compiled    Statutes    [Annotated 
Statutes,  sections  4806-4812].     Davis  v,  Davis,  27  Neb., 
859.     Hence  we  must  look  to  the  latter  sections  in  de- 
termining whether  or  not  the  district  court  had  jurisdic- 
tion.    Section  46,  chapter  20,  Compiled   Statutes   [An- 
notated Statutes,  section  4810],  provides  expressly  that 
the  district  court  shall  acquire  jurisdiction  of  the  appeal 
upon  filing  of  a  transcript.    Undoubtedly  if  the  appeal  is 
one  in  which  a  bond  is  required  it  will  be  dismissed  in 
case  no  bond  was  furnished  within  the  time  fixed.     But 
as  bonds  are  not  required  on  all  appeals,  and  the  question 
must  sometimes  arise  whether  a  bond  is  required  in  a 
particular  appeal,  the  district  court  clearly  has  jurisdic- 
tion, after  filing  of  the  transcript,  to  decide  whether  it  is 
necessary  in  the  particular  case,  and  if  it  holds  that  none 
is  necessary,  and  the  appeal  proceeds  to  a  final  judgment, 
which  remains  unmodified  and  in  full  force,  such  judg- 
ment is  conclusive  upon  the  parties  and  cannot  be  at- 
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points  involved  the  plaintiff  appealed  from  the  decree  tn 
the  supreme  court  of  Nebraska,  where  the  action  is  alleg<*l 
to  be  still  pending. 

The  petition  alleges  unpaid  txixes  upon  the  lands  iu 
question  to  the  amount  of  $500;  that  there  is  a  prkir 
mortgage  of  f25,000  and  that  they  are  not  of  sufficient 
value  to  pay  the  mortgage,  tlie  taxes,  and  plaintiff's  juds- 
ment;  that  the  defendants  are  in  possession  and  receivic!: 
the  rents  and  profits  and  permitting  the  taxes,  as  also  the 
interest  on  the  first  mortgage  to  accumulate  and  are  par- 
ing no  part  of  the  incumbrances;  that  the  Central  Ne- 
braska Land  and  Cattle  Company,  and  the  T.  L.  V.  I^nd 
and  Cattle  Company, against  which  latter  the  f  13,500  judjr- 
ment  was  rendered,  are  both  insolvent,  as  is  also  James 
E.  Kiley,  and  that  the  Tierney  Bros,  and  Chas.  F.  Tierney 
are  in  possession  of  the  premises  as  tenants  of  Riley. 
Copies  of  the  petition  and  decree  in  the  original  creditors 
bill  action  are  attached  to  this  application  for  a  receiver, 
and  they  show  that  the  original  action  was  an"  effort  to 
appropriate  these  lands,  together  with  a  large  amouDt 
of  personal  property,  all  of  which  is  alleged  to  han- 
originally  belonged  to  the  T.  L.  V.  Land  and  Cattle  Com- 
pany, the  judgment  debtor,  and  to  have  been  fraudu- 
lently conveyed,  to  the  payment  of  plaintiff's  judgment. 
The  trial  court  found  against  plaintiff's  claim  as  to  the 
personal  property  but  in  his  favor  as  to  the  lands  which 
the  T.  L.  V.  Land  and  Cattle  Company  had  convened  to 
the  Central  Nebraska  Land  and  Cattle  Company  "sub- 
ject to  all  the  debts  and  liabilities  of  the  said  T.  L.  V.  Land 
and  Cattle  Company." 

Plaintiff's  claim  is  that,  having  appealed  from  this  de- 
cree, he  can  not  avail  himself  of  the  order  of  sale  for  the 
lands  which  is  awarded  by  it,  and  that  therefore  he  is 
entitled  to  have  the  rents  and  profits  preserved  for  the 
ultimate  satisfaction  of  his  judgment  by  a  receiver  pend- 
ing the  appeal.  The  contention  of  the  defendants  is  that 
the  land  having  been  conveyed  to  tlie  present  holder 
^^subject  to  all  debts  and  liabilities  of  the  T.  L.  V.  Land 
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ajid  Cattle  Company/^  it  is  subject  at  once  to  execution 
without  the  aid  of  any  decree  of  the  court  or  other  special 
proceedings,  and  it  being  so  subject  to  execution  for  the 
payment  of  plaintiflE's  claim,  there  can  be  no  receiver 
appointed. 

It  is  also  urged  by  the  defendants  that  the  plaintiff,  in 
refusing  to  accept  this  decree  and  avail  himself  of  the 
award  of  an  order  of  sale,  is  depriving  himself  of  his 
remedy  and  can  not  be  permitted  at  the  same  time  to  re- 
fuse that  by  his  appeal  and  to  ask  for  a  receiver. 

We  are  constrained  to  think  that  neither  of  these  objec- 
tions of  the  defendants  is  well  taken.    The  title  to  these 
lands  has  been  conveyed  to  a  third  party  who  was  in  no 
way  a  party  to  the  judgment;  the  legal  title  is  in  the 
Central  Nebraska  Land  and  Cattle  Company;  a  sale  on 
execution  under  judgment  against  the  T.  L.  V.  Land  and 
Cattle  Company  would  be  inoperative  to  convey  the  legal 
title  or  to  give  possession,  the  conveyance  having  been 
placed  of  record  before  the  filing  of  a  transcript  of  plain- 
tiff's judgment.     The  deed  to  the  third  party  would  re- 
main as  a  cloud  ui)on  the  title,  and  no  summary  remedy 
would  lie  against  the  grantee  for  possession.     The  legal 
title  would  still  be  in  the  grantee  and  a  right  to  redeem 
it  by  payment  of  the  judgment  would  remain  unaffected 
by  a  sale  under  such  judgment. 

The  objection  that  the  plaintiff  has  taken  an  appeal 
from  the  decree  awarding  him  an  order  of  sale  of  these 
premises  does  not  seem  to  us  any  better.  The  appeal  is 
from  another  portion  of  the  decree.  It  does  not  in  any 
way  repudiate  such  right  as  the  decree  gave  the  plaintiff 
to  the  satisfaction  of  his  claim  out  of  these  lands.  It  is 
not  denied  that  the  lands  are  insufficient  for  this  purpose. 
It  seems  clear  that  the  acceptance  of  a  portion  of  this 
decree  would  prevent  plaintiff  from  appealing  against  the 
remainder  of  it.  It  would  seem  that  plaintiff  should  be 
allowed  to  hold  the  rents  and  profits  of  this  land  within 
reach  of  process  of  the  court  until  the  final  determination 
of  his  action. 
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It  is  recommended  that  the  order  of  the  district  iSKsn 
appointing  a  receiver  be  affirmed. 

EjBKPATRiCKy  O.,  concurs. 


Gabl  Anderson  v.  John  D&ebs. 

Fn^ED  Afbil  30,  1903.    No.  12,714. 

Commissioner's  opinion.    Department  No.  3. 

Conveniion:    Set-off  aitd  ConNTEs<XArsf :    Eyidei^cb  Sufficikzvt.    Bfi- 
dofnce  examined  and  found  to  support  the  yerdict. 

Error  from  the  district  court  for  Cedar  coimty.  Tried 
below  before  Graves,  J.     Affirmed. 

A.  M.  Gooding,  for  plaintiff  in  error. 

B.  J,  Millard  and  G.  H.  Whitney^  contrck 

DUFFIB,  O. 

Drees,  the  defendant  in  error,  sued  Anderson  for  the 
sum  of  $25,  f  15  of  which  was  for  growing  hay  sold  to  him, 
and  f  10  for  the  conversion  of  straw.  The  answer  was  a 
general  denial  and  a  counter-claim  for  f75  damages  al- 
leged to  have  been  sustained  in  consequence  of  Drees  re- 
fusing to  allow  the  defendant  the  use  of  twelve  acres  of 
land  which  he  claimed  to  have  rented  from  him  for  the 
year  1900.  A  verdict  was  returned  in  favor  of  the  plaiD- 
tiflf  below  for  f  15  and  the  defendant  has  brought  the  case 
here  upon  error. 

Numerous  assignments  are  made  and  argued  relating 
to  the  insufficiency  of  the  evidence  to  sustain  the  verdict 
and  to  alleged  errors  in  the  instructions  of  the  court. 
The  evidence  is  undisputed  that  Drees  sold  Anderson  a 
field  of  hay  for  the  sum  of  |15  and  that  Anderson  cut 
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icl  appropriated  the  hay.  In  the  progress  of  the  trial  it 
s^v^eloped  that  the  twelve  acres  which  Anderson  claimed 
^    rented  from  Drees  for  the  year  1900  was  owned  by 
>rees  and  his  brother  jointly,  and  it  is  assumed  on  the 
rguinent  in  this  court  that  the  growing  hay  sold  by 
>rees  to  Anderson  was  also  on  land  owned  by  the  two 
rothers.    There  is  absolutely  no  evidence  that  such  is  the 
ase  and  the  claim  is  made  in  this  court  for  the  first  time. 
;t  T\'as  not  urged  in  the  trial  court  nor  was  it  assigned  in 
lie  motion  for  a  new  trial;  therefore  we  can  not  consider 
it.     Objections  are  taken  to  the  instructions  of  the  court 
relating  to  the  value  of  the  straw  for  which  the  plaintiflf 
below  made  claim,  or  rather  it  is  urged  that  no  proper 
measure  of  damages  was  given  for  the  guidance  of  the 
jury.     Conceding  that  the  instructions  were  erroneous, 
the  plaintiflf  in  error  could  not  have  been   prejudiced 
thereby.    The  verdict  was  for  f  15.     The  undisputed  evi- 
dence shows  that  the  hay  was  sold  for  that  sum,  and  the 
presumption  obtains  that  the  verdict  of  the  jury  was  for 
the  hay  alone,  there  being  no  question  made  as  to  the 
contract  of  sale  nor  the  price  agreed  upon  for  the  hay. 
The  jury  evidently  disregarded  the  claim  of  the  plaintiflf 
below  for  the  straw  taken. 

Eelating  to  the  counter-claim  of  the  defendant,  the 

evidence  shows  that  the  average  yield  of  com  upon  land 

of  the  quality  of  that  claimed  to  have  been  rented  was 

from  thirty-five  to  forty  bushels  per  acre,  and  that  the 

market  price  of  corn  in  the  fall  of  1900  was  from  twenty 

to  thirty-five  cents  per  bushel.    It  is  further  shown  that 

the  coat  of  raising  corn  was  from  f4.30  to  f 4.80  per  acre. 

Anderson,  according  to  his  own  testimony,  was  to  pay 

one-third  of  the  com  raised  upon  the  premises  as  rent. 

If  the  jury  accepted  the  highest  estimated  price  of  raising 

the  com,  and  the  lowest  market  value  of  the  corn  in  the 

fall,  it  will  be  seen  that  Anderson  would  not  have  reaped 

any  benefit  from  the  use  of  the  land,  the  cost  of  raising 

the  crop  being  equal  or  greater  than  his  share  of  the 

proceeds. 
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The  jury  evidently  took  a  correct  view  of  the  ca«e  and 
we  recommend  an  affirmance  of  the  judgment 

Albert  and  Ames,  CO.,  concur. 

Affibmbd. 


Gottlieb  J.  Hess  et  al.  v.  Willum  Lbll  bt  au 

Filed  Apbel  30,  1903.    No.  12,779. 

Commissioner's  opinion.    Department  No.  2. 

Injunction:  Quieting  Title:  Pleading:  ADEguATB  Rebcedt  at  Law. 
Petition  examined  and  held  to  affirmatively  show  that  petitioner 
had  an  adequate  remedy  at  law  which  he  neglected  to  pursue,  and 
that  it  therefore  fails  to  state  a  cause  of  action  for  equitable  re- 
lief.   Hohson  V.  Cummins,  67  Neb.,  611,  followed. 

Error  from  the  district  court  for  Holt  county.    Tried 
below  before  Harrington,  J.    Reversed  toith  directions. 

Geo.  M.  Nicholson,  for  plaintiffs  in  error, 

M.  F.  Ha/rrington.  contra. 

Glanvillb,  0. 

This  is  an  action  commenced  by  the  defendant  in  error, 
William  Lell,  in  the  district  court  for  Holt  county,  to  re- 
strain the  collection  of  a  judgment  rendered  against  him 
in  justice  court  in  Lancaster  county,  and  to  quiet  title  to 
certain  real  estate  in  Holt  county  against  the  lien  of  the 
judgment  which  had  been  duly  transcripted  and  docketed 
in  that  county.  The  plaintiffs  in  error  were  made  de- 
fendants to  the  action  and  demurred  to  the  petition  upon 
the  ground  that  it  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  Their  demurrer  being  overruled, 
they,  having  excepted,  elected  to  stand  thereon,  and  judg- 
ment was  rendered  against  them  according  to  the  prayer 
of  the  petition.  The  case  is  brought  here  upon  petition  in 
error,  questioning  the  correctness  of  the  ruling  of  the  dis- 
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trict  court  upon  the  demnrrer,  i 
petition,. 

The  judgment  in  question  wa 
sory  note  given  by  the  defendan 
was  fraudulently  procured  by 
agent  of  Anna  M.  Huddelson, 
claims  to  have  repudiated  lot 
brought,  and  which  he  also  allef 
statnte  of  limitations. 

That  portion  of  the  petition 

consider  in  determining  this  ca( 

"That  for  the  fraudulent  and 

ing  said  note  of  f  70.60  against  tl 

ulent  and  illegal  purpose  of  recc 

this  plaintiff  on  said  note,  the  c 

caused  said  note  to  be  indorsee 

course,  by  Anna  M.  Huddelson 

the  defendants  Hess  and  SalisI 

the  defendants  Hess  and  Salisb 

tion  before  one  Prita  Westermai 

Lancaster  county,  Nebraska,   ■ 

against  this  plaintiff,  and  J.  A 

of  June,  1900.    That  said  J. 

manner  liable  on  said  note  and 

and  said  J.  A.  Huddelson  was  t 

for  the  fraudulent  purpose  of 

peace  with  apparent  jurisdictioi 

a  summons  was  thereupon  servt 

in  said  action  on  the  28th  day 

30th  day  of  June  a  summons  wi 

in  Holt  county  in  said  action,  ai 

made  on  this  plaintiff  in  said 

never  entered  any  appearance 

cause  was  tried  before  said  jusi 

day  of  July,  1900,  and  in  his  o 

cnrement  of  the  plaintiffs  in  tt 

with  them  the  said  J.  A.  Hui 

and  feloniously  testified  to  thi 
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the  same  to  be  false.  That  in  the  trial  before  said  justice 
of  the  peace  said  J.  A.  Huddelson  testified  that  this  plam- 
tiflf  in  the  city  of  O'Neill,  Nebraska,  in  the  spring  of  1895, 
had  signed  a  written  agreement  extending  the  time  of  pay- 
ment of  said  note  until  the  first  day  of  October,  1S95,  and 
he  further  testified  that  he  had  lost  or  mislaid  said  wriiteL 
agreement.  That  all  of  said*  testimony  was  material  in 
said  action  and  was  for  the  express  purpose  of  preventinf 
the  running  of  the  statute  of  limitations.  That  this  At 
fendant  never  signed  any  agreement  for  any  extension  of 
the  time  of  the  payment  of  said  note.  That  by  said  testi- 
mony the  said  court:  was  imposed  upon  and  said  court  be- 
lieved the  testimony  of  said  J.  A.  Huddelson  and  thereupon 
judgment  was  entered  in  said  action  in  favor  of  Hess  and 
Salisbury  and  against  this  plaintiff,  and  J.  A.  Hnddelsoa 
for  one  hundred  thirteen  dollars  and  sixty  ceats  and  costs 
taxed  at  |6.80." 

Conceding  that  the  entire  petition  states  facts  constitut- 
ing a  meritorious  defense  to  the  action  upon  the  note,  and 
also  conceding  that  it  states  facts  constituting  a  good  plea 
in  abatement  to  the  action  as  brought  in  Lancaster  county, 
yet  we  think  the  demurrer  should  have  been  sustained. 

The  petition  states,  "This  plaintiff  never  entered  any 
appearance  in  said  action."  The  defense  of  the  statute  of 
limitations  was  therefore  waived  and  the  testimony  of  J. 
A.  Huddelson  complained  of  was  irrelevant,  did  not  bear 
upon  any  issue,  was  entirely  unneccessary  to  the  de 
termination  of  their  action,  and  cannot  be  made  the  basbs 
of  an  action  to  cancel  the  judgment  as  having  been  ob- 
tained by  fraud.  There  is  no  other  allegation  tliat  the 
plaintiffs  in  any  manner  procured  the  judgment  by  fraud, 
except  that  the  said  J.  A.  Huddelson  was  joined  as  a  de 
fendant  for  the  fraudulent  purpose  of  allowing  the  justice 
of  the  peace  in  Lancaster  county  to  obtain  jurisdiction 
over  the  defendant  Lell. 

The  petition  shows  that  Huddelson  was  joined  as  a 
defendant  and  served  with  summons  in  Lancaster  countv. 
that  the  defendant  Lell   was  served  with   summons  in 
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Holt  county,  that  judgment  w. 
Huddeison  and  Lell,  and  that 
no  appearance  in  said  action. 
and  pleaded  tliat  the  action  was  i 
of  the  real  party  in  interest,  th 
by  the  statute  of  limitations,  or 
action,  and  at  the  same  time  q' 
of  the  court  by  proper  avermen 
bility,  and  collusion  between  hii 
defendant  Lell  therefore  had  a  j 
law  which  he  neglected,  hut  ra1 
go  against  him  by  default  in  an 
ice  of  summons  appears  upon  1 
have  been  regular  and  sufficient 
tion. 

The  case  of  Mayer  v.  Nelaot 
where  a  defendant  was  served  wi 
county  while  attending  court  1 
suhpcena.  He  appeared  specially 
tion  of  the  court,  and  when  his 
tion  of  the  court  was  overruled  h 
but  allowed  judgment  to  go  aga 
afterward  attempted  to  restrai 
ceeding  in  equity,  and  this  co 
because  "a  court  of  equity  wil 
ment  of  a  judgment  of  a  justii 
appears  that  a  plain  and  adequal 
In  that  opinion  NoevaLj  J,,  uset 
"Kelson  had  an  adequate  ren 
from  the  judgment  or  prosecuti 
the  district  court.  Eurlburt  t 
Anheuser-Busch  Brewing  Aasocu 
897;  Dunmv.  Eaines,  17  Neb.,  5( 
cases  ia  that  an  objection  to  the 
over  the  person  is  not  waived  by 
an  error  proceeding,  and  that  ' 
which  is  not  disclosed  by  the  fa 
set  up  by  answer.    As  a  plain  ant 
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at  law,  a  court  of  equity  will  not  enjoin  the  enforcem^r 
of  the  judgment  rendered  by  the  justice.  Goiild  r.  Lot^nt^ 
ran,  19  Neb.,  392;  Langley  v.  Ashe,  38  Neb.,  53.  *  *  • 
Plaintiff  below  has  mistaken  his  remedy.  The  decrve  i- 
reversed  and  the  action  dismised." 

We  think  the  decision  in  that  case  is  decisive  of  the  ca^ 
before  us,  and  that  the  demurrer  to  the  petition  is  p^^l 

A  case  more  exactly  in  point,  perhaps,  is  Hob^jn  r 
CumminSy  57  Neb.,  611,  wherein  a  petition  was  filed  ask- 
ing a  court  of  equity  to  restrain  the  collection  of  a  jndg 
ment,  and  a  general  demurrer  to  the  petition  having  bet»i 
overruled  the  defendant  elected  to  stand  and  a  decree  wa> 
rendered  against  him.  This  court  reversed  the  case,  atd 
the  opinion  contains  the  following  language: 

"In  the  action  in  which  the  judgment  sought  to  be  en- 
joined was  rendered  Hayden  was  served  with  process  i« 
Red  Willow  county,  and  summons  was  issued  to,  and  wai 
served  upon,  Cummins  in  Dawson  county.  Neither  de^ 
fendant  appeared  in  the  action.  It  is  now  arcrued  that 
the  county  court  of  Red  Willow  county  did  not  acquire 
jurisdiction  over  the  person  of  Cummins,  for  the  reas^oi 
that  Hayden  was  a  nominal  defendant  merely,  and  the 
service  of  summons  upon  him  in  the  county  in  wliich  the 
writ  issued  conferred  no  power  to  summon  the  otlier  de 
fendant  in  another  county.  The  doctrine  announced  by 
this  court  in  numerous  cases,  and  which  is  invoked  herein, 
is  that  in  a  personal  action  the  service  of  a  summons  in 
a  countj^  where  suit  is  brought,  on  a  nominal  defendant 
merely,  does  not  confer  authority  to  issue  summons  to 
another  county  for  a  real  defendant.  Dunn  v.  Haines,  17 
Neb.,  560;  Cohbey  v.  Wright,  23  Neb.,  250;  Hanna  r. 
Emerson,  Talcott  d  Co.,  45  Neb.,  708.  The  rule  stated 
might  have  been  urged  in  the  county  court  of  Red  Willow 
coiw^iy  before  the  judgment  against  Cummins  was  ren- 
dered, and  if  it  had  been  shown  that  his  co-defendant, 
Hayden,  had  no  substantial  interest  in  the  subject  of  the 
suit,  but  was  merely  a  nominal  party  to  the  proceeding; 
no  judgment  could  have  been  obtained  against  Cummins. 
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•      *     •    If  there  was  collusion  or  fraud  between  the  ex- 
ecution and  judgment  plaintiff  and  Hayden,  that  was  a 
matter  which  should  have  been  made  an  issue  in  the 
•county  court  of  Red  Willow  county  before  the  entry  of 
the  judgment.    The  question  is  not  now  available.    ♦    ♦    ♦ 
It  is  contended  that  the  action  brought  against  Cummins 
Tvas  barred  by  the  statute  of  limitations.    The  defense  of 
the  statute  was  neither  interposed  by  demurrer  nor  an- 
swer, and  therefore  is  waived." 

The  case  before  us  is  ruled  by  the  cases  cited,  as  well  as 
on  principle  by  a  long  line  of  decisions  of  this  state  com- 
mencing with  Horn  v.  Queen^  4  Neb.,  108,  which  holds 
that  to  authorize  a  court  of  equity  to  grant  relief  against 
a  judgment  it  must  appear  that  the  party  seeking  relief 
has  not  been  negligent. 

In  Scofield  v.  State  National  Bank^  9  Neb.,  316,  it  is 
held,  a  petition  to  enjoin  a  judgment  must  set  forth  facts 
from  which  it  is  made  to  appear,  among  other  things,  that 
the  plaintiflPs  were  not  guilty  of  neglect  in  not  making 
their  defense. 

In  Young  v.  Morgan  &  Gallagher^  13  Neb.,  48,  it  is 
stated:  "The  rule  is  well  settled  that  equity  will  afford 
no  relief  against  a  judgment  to  a  party  who  has  purposely 
or  negligently  omitted  to  make  his  defense  at  law." 

In  Shufeldt  v.  Gaudy ^  34  Neb.,  32,  it  is  said :  "Equity 
will  not  interfere  to  relieve  a  party  who,  being  under  no 
disability,  has  failed  to  make  his  defense  at  law  on  ac- 
count of  his  own  negligence." 

In  Langley  v.  Ashe,  38  Neb.,  53,  it  is  held :  "A  petition 
in  equity  to  enjoin  tlie  enforcement  of  a  judgment  of  a 
justice  of  the  peace  which  does  not  aver  facts  from  which 
it  appears  (1)  that  the  plain tiflP  has  a  meritorious  de- 
fense to  the  cause  of  action  on  which  the  judgment  is 
based,  and  (2)  that  his  failure  to  interpose  such  defense 
in  the  justice  court,  and  to  avail  himself  of  an  appeal  or 
proceeding  in  error,  was  not  due  to  any  neglect  or  default 
on  his  part,  does  not  state  a  cause  of  action." 
In  Norwegian  Plow  Go.  v.  Bollman,  47  Neb.,  186,  it  is 
35 
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held:  "A  court  of  equity  will  not  enjoin  a  judgments: 
law  upon  the  ground  of  fraud  where  it  does  not  app* 
that  such  judgment  is  inequitable,  or  where  it  is  fi^ 
closed  that  plaintiff  has  not  exercised  due  diligence  in* 
assertion  of  his  rights/' 

In  Cleland  v.  Hamilton  Loan  &  Trust  Co.,  55  Neb.,  1^* 
it  is  said :  "A  party  seeking  relief  in  equity  from  a  j^ 
ment  taken  against  him  by  default  must  exhibit  a  de- 
fense to  the  action,  and  also  show  that  the  rendition  y.' 
such  judgment  was  not  due  to  his  failure  to  take  sud 
proper  steps  for  his  own  protection  as  an  adequate  fo^ 
sight  of  consequences  would  naturally  suggest.'* 

The  rulings  of  this  court  in  many  other  cases  are  to  tk 
same  effect.  The  petition  filed  by  the  defendant  in  ern^ 
neither  states  in  terms,  nor  shows  by  its  statement  o/ Art. 
that  he  had  no  adequate  remedy  at  law,  but  on  the  contrarj 
aflSrmatively  shows  that  he  had  such  remedy  and  neglecit^ 
to  pursue  it,  and  he  is  not  entitled  to  relief  against  tk 
judgment  in  question  in  a  court  of  equity  upon  the  fc^^ 
pleaded.  AA'hether  the  petition  can  be  so  amended  as  t«^ 
state  a  good  cause  of  action  for  any  relief  in  equity  v« 
are  unable  to  determine. 

We  therefore  recommend  that  the  judgment  of  the  4^ 
tiict  court  be  reversed  and  the  cause  remanded  to  tfi 
court  with  directions  to  proceed  therein  in  accordance 
with  the  foregoing  opinion. 

Barnes  and  Albert^  CO.,  concur. 

Rbyeesbd  with  dibbotioss. 
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OEi*  S.  Curtiss^  appellee^  v.  William  E.  McCune  et 

AJL.y   APPELLEES,    IMPLEADED   WITH    G.    W.    StULL^   AP- 

PEa^LANT. 

Piled  April  30,  1903.    No.  12,785. 

Commiasioner's  opinion.     Department  No.  2. 

,  Sales:  Ck)NSENT  of  Seller  and  Buyer:  Evidence.  The  consent  of 
both  the  vendor  and  the  vendee  is  essential  to  a  sale;  but  the 
consent  of  either  may  be  inferred  from  all  the  facts  and  circum- 
stances surrounding  the  transaction. 

.  Sales:  Coupons  Sold  by  Indorsee  of  Bond:  Evidence:  Payment. 
The  facts  and  circumstances  surrounding  the  transfer  of  certain 
coupons  by  the  indorsee  of  the  bond  to  which  they  were  attached, 
examined,  and  held  to  show  a  sale  and  not  a  payment  of  such 
coupons. 

$.  Assignments:  Coupons  Assigned  to  Third  Party:  Effect  on  Mort- 
gage. The  detaching  of  interest  coupons  from  a  bond  by  the 
owner  thereof  and  transferring  them  to  a  third  party,  operates 
as  an  assignment  pro  tanto  of  the  mortgage  which  secures  the 
entire  debt.  New  England  Loan  d  Trust  Go.  v.  Robinson,  56  Neb., 
50,  76  N.  W.  Rep.,  415,  followed  and  approved. 

Error    from  the    district    court    for    Lincoln    county. 
Tried  below  before  Grimes^  J.    Reversed  with  directions, 

Hoagland  d  Hoagland,  for  appellant 

The  delivery  of  the  coupon  notes  to  StuU  Brothers  was 
an  assignment  pro  tanto  of  the  mortgage.  Studebaker 
Brothers^  Mcmufactunng  Co.  v.  McCargur,  20  Neb.,  500; 
Todd  V.  Creiner^  36  Neb.,  430 ;  New  England  Loan  &  Trust 
Co,  V.  Rohhisony  56  Neb.,  50;  W/iitn-e?/  v,  lx)ice,  59  Neb., 
87;  Wiltsie,  Mortgage  Foreclosures,  section  85,  p.  97; 
Burnett  v.  Hoffmrni^  40  Neb.,  569;  Griffith  v.  Salleng^  54 
Neb.,  362. 

Wilcox  d  Ealligan  and  Reavis  d  Reams,  contra. 

If  Stull  Brothers  intended  to  purchase  the  coupons  and 
not  pay  them,  it  was  necessary  that  this  intent  shouLl 
have  been  made  known  by  their  agent  Union  Trust  Co, 
V.  Manticello  d  P.  J.  R.  Co.,  63  N.  Y.,  311;  Cameroiv  v. 
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Tome,  64  Md.,  507,  2  Atl.  Rep.,  837;  United  Watet^  JVorh 
Co.  V  Farmers'  Loan  d  Trust  Co.,  27  O.  O.  A.,  92,  82  Fed- 
Rep.,  144 ;  South  Covington  &  C.  S.  B.  Co.  v.  Gestj  34  Fed. 
Rep.,  628;  United  Water  Works  Co,  v.  Farmers^  Loan  i 
Trmt  Co.,  53  Pac.  Rep.  [Colo.],  511;  Fidelity  Ins.  Tnui 
&  Safe  Deposit  Co.  v.  ^yest  Penn.  &  S.  C.  R.  Co.,  138  Pa. 
St.,  494,  21  Atl.  Rep.,  21;  Haven  v  Orand  Junction  Raiir 
road  &  Depot  Co.,  109  Mass.,  88;  Farmers'  Loan  £  Trust 
Co.  V.  Iowa  Water  Co.,  78  Fed.  Rep.,  881. 

Oldham^  C. 

This  cause  had  its  origin  in  a  suit  brought  by  Adel  S. 
Curtiss  to  foreclose  certain  tax  liens  on  a  quarter  section 
of  land  in  Lincoln  county,  Nebraska.  To  this  proceeding 
William  E.  McCune,  as  owner  of  the  equity  of  redemp- 
tion, and  H.  C.  Spaulding  and  G.  W.  Stull,  mortgagees, 
were  made  parties  defendant  Spaulding  filed  an  answer 
and  cross-petition  alleging  that  he  had  redeemed  from  the 
tax  certificates  disclosed  in  the  petition  of  plaintiflf,  Cur- 
tiss, and  that  he  was  the  owner  of  a  principal  bond  with 
certain  interest  coupon  notes  thereon,  secured  by  a  mort- 
gage, set  forth  in  his  petition,  and  asking  for  the  fore- 
closure of  the  mortgage  securing  such  bond  and  coupons. 
G.  W.  Stull,  one  of  the  defendants,  filed  a  cross-petition 
alleging  that  he  was  the  owner  for  value  of  three  of  the 
coupon  notes  formerly  attached  to  the  principal  bond, 
owned  by  cross-petitioner  Spaulding,  and  praying  for  a 
decree  of  foreclosure  and  that  the  amount  due  on  his 
coupon  notes  be  prorated  with  the  amount  due  on  the 
principal  bond  and  coupon  notes  owned  by  cross-petitioner 
Spaulding.  The  other  defendants  named  in  the  original 
action  defaulted.  On  issues  thus  joined  between  croi  j- 
petitioners  Spaulding  and  Stull,  the  trial  court  found  el 
decree  in  favor  of  Spaulding  for  the  amount  of  the  t  k 
lien  purchased  from  plaintiff  Curtiss,  and  the  princi|  1 
bond  and  coupons  owned  by  Spaulding.  The  court  al  o 
found  the  amount  due  cross-petitioner  Stull  on  the  c  i- 
pons  owned  by  him,  and  that  they  were  a  junior  and      - 


>l^  4]  JANUAET  TERM,  1903.  485 

(Tnrtlu  T.  McCiine. 

rior  li«i  to  the  bond  and  coupons  held  by  cross-petitioner 
[>aTilding.     From  this  decree  cross-petitioner'  StuU  ap- 


There  is  no  conflict  in  the  testimony  in  tiiis  record. 
nt  two  witnesses  testified,  and  each  by  deposition,  so 
lat  in  fhe  consideration  of  the  evidence  the  court  below 
ad  no  advantage  over  the  reviewing  court  in  determining 
uestions  of  fact;  consequently  we  are  not  bound  by  any 
Lndings  and  will  review  the  cause  anew  in  the  light  of  the 
estimony  contained  in  the  depositions  in  the  bill  of  ex- 
ceptions. 

It  appears  from  the  evidence  that  the  bond  and  coupon 

aotes  in  suit  were  executed  by  defendant  McOune  and  wife 

bo  the  firm  of  StuU  Bros.,  at  Lincoln,  Nebraska,  payable  at 

the  Maverick  National  Bank,  of  Boston,  Massachusetts; 

that  after  receiving  the  bond  and  coupon  notes  attached 

thereto  Stull  Bros,  indorsed  the  bond  and  coupons  in  blank 

without  recourse,  and  forwarded  the  same  to  one  Welles,  a 

broker  in  Elmira,  New  York ;  that  on  receipt  of  the  bond 

and  coupons,  Welles  negotiated  their  sale  to  the  agent 

and  business  manager  of  cross-petitioner  Spaulding,  and 

forwarded  the  proceeds  of  such  sale  to  Stull  Bros,  at 

Lincoln;  that  when  the  first  interest  coupon  matured 

Stull  Bros,  forwarded  the  amount  of  the  same  to  Welles, 

who  paid  the  coupon  with  his  individual  check  to  the 

agent  of  Spaulding  at  Elmira,  and  forwarded  it  to  Stull 

Bros.    The  same  course  was  pursued  when  the  second 

coupon  matured.    Each  of  these  coupons  were  redeemed 

from  Stull  Bros,  and  canceled  by  McCune  the  mortgagor. 

When  the  3d,  4th  and  5th  coupons  (the  ones  in  suit) 

matured,  Stull  Bros,  each  time  forwarded  the  amount  of 

the  several  coupons  to  Welles  with  directions  to  purchase 

the  same  and  have  them  detached  and  returned  to  Stull 

Bros.  This  Welles  did,  each  time  taking  up  a  coupon  at  or 

about  the  time  of  its  maturity  with  his  individual  check 

at  Spaulding's  banking  house  in  Elmira,     These  three 

latter  coupons  were  never  redeemed  by  McCune,  but  were 

indorsed  by  Stull  Bros,  to  cross-petitioner  G.  W.  Stull. 
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There  is  no  evidence  in  the  record  showing  that  Mc<?i» 
directed  any  one  to  take  the  coupons  up  for  him,  or  tks 
there  was  any  understanding  or  agreement  bet\*"een  Mi 
and  Stull   Bros,  that  they  should  redeem    them   ^s  te 
agents.     The  coupons  were  received  from  Welles  in  tk 
same  condition  that  they  were  in  when  sold  to  cross-peti 
tioner  Spaulding.    The  blank  indorsements  never  havii; 
been  filled  in  until  after  their  return  to  Stull  Bros.,  Charbf 
E.  Rapelyea,  the  business  manager  of  Spaulding,  ne^^ 
tiated  the  purchase  of  the  bond  and  testifies  that  Welte 
made  no  representation  to  him  as  to  w^hom  he  was  piff- 
chasing  the  coupons  for,  but  that  he  supposed  that  tk 
coupons  were  being  paid  by  the  mortgagor  through  the 
agency  of  Welles.    Welles  did  not  testify.    The  testimcHiT 
was  confined  to  the  depositions  of  G.  W.  Stull  and  CSiarles 
E.  Rapelyea,  Spaulding's  business  manager.      Cross-i)eri- 
tioner  Stull  says  that  Stull  Bros,  never  intended  to  par 
any  of  the  coupons;  that  they  did  not  know  who  owned 
the  principal  bond  and  coupons,  but  remitted  to  Welles 
with  directions  to  have  the  coupons  reassigned  and  re- 
turned to  them,  in  conformity  with  their  established  cus- 
tom of  doing  business.    This  is  all  the  material  testimony 
contained  in  the  bill  of  exceptions,  and  from  this  we  must 
determine  whetlier  or  not  the  transaction  shows  a  pur- 
chase of  the  coupons  in  controversy  by  Stull  Bros,  through 
Welles,  or  whether  it  justified  the  supposition  of  Spauld- 
ing'S    business    manager    that    as    between    Spaulding, 
Welles  and  Stull  Bros,  the  coupons  were  delivered  for 
payment  and  cancellation. 

Tlie  first  circumstance  bearing  on  a  solution  of  this 
question  is  the  fact  that  Stull  Bros,  procured  these  cou- 
pons with  their  own  means  without  any  agreement  be- 
tween them  and  the  mortgagor.  The  next  circumstance 
is  that  there  was  no  obligation  on  Stull  Bros,  to  make 
these  payments  as  they  had  indorsed  the  bond  and  coupons 
without  recourse;  and  no  claim  is  made  that  when  Welle« 
sold  the  bond  he  agreed,  or  even  suggested,  that  Stull 
Bros,  would  collect  the  interest  for  the  indorsee  of  the 


J 
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'->Tid.  Another  thing  worthy  o 
■  3upon8  were  never  presented 
■taverick  National  Bank  for  pi 
■:one  by  the  hohler  of  the  bon 
:  a.ve  been  justified  in  the  euppoi 
.j>  for  redemption  and  canccllj 
leglected  to  stamp  them  as  pai( 
►n  the  contrary,  at  or  about  1 
lue,  Welles  called  at  the  place 
of  the  bond  and  asked  for  the 
iue  thereon,  and  the  holder  deti 
-ieiivered  it  to  Welles  without 
that  the  coupon  should  he  canci 
whether  he  was  intending  to  pa 
under  this  arrangement  the  hoi 
known  that  in  all  probability  1 
coupons  instead  of  cancelling 
clear  that  Stull  Bros,  intended 
pay  the  coupons.  While  it  is 
tended  by  counsel  for  appellee, 
without  the  consent  of  both  tl 
yet  it  is  equally  true  that  the 
Inferred  from  all  the  facts  and  ■ 
the  transaction. 

A  transaetion  attended  witl 

very  similar  to  those  surrouudi 

fore  the  supreme  court  of  the 

V.  Duncfm,  96  U.  S.,  659,  and  i 

holder  of  the  coupons  was  entit 

to  prorate  on  the  sale  of  the  s 

the  bond,  Strong,  J.,  in  deliveri: 

said:     "Interest-coupons  are  i 

character.    The  title  to  them  ps 

.  mere  delivery.    A  transfer  of  f 

a  transfer  of  title.    And  espec: 

i    transfer  is  made  to  one  who  is 

i    is  under  no  obligation  to  rerciv 

i  holder  is  not  warranted  to  b 
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intended  to  extinguish  the  coupons  Trlien  he  hands  o^v? 
the  sum  called  for  bj^  them  and  takes  tliein  into  his  pn^ 
session.    It  is  not  in  accordance  with  common  experiVD*r 

for  one  man  to  pay  the  debt  of  another,  without  receivii^ 

anv  benefit  from  his  act.     We  cannot  close  our  ere?  i» 
things  that  are  of  daily  occurrence.     It   is   within  ooi\'^ 
mon  knowledge  that  interest-coupons,  alike  those  thatar 
not  due  and  those  that  are  due,  are  passed  from  hand  t  • 
hand;  the  receiver  paying  the  amount  they  call  for,  wifli 
out  any  intention  on  his  part  to  extinguish   thera,  ad 
without  any  belief  in  the  other  party  that  they  are  ei- 
tinguished  by  the  transaction.    In  such  a  case,  the  holder 
intends  to  transfer  his  title,  not  to  extinguish  the  debt.   In 
multitudes  of  cases,  coupons  are  transferred  by  persons 
who  are  not  the  owners  of  the  bonds  from   which  tbej 
have  been  detached.     To  hold  that  in  all  these  oases  tbt 
coupons  are  paid  and  extinguished,  and  not  transferred  or 
assigned,  unless  there  was  something  more   to  show  ai 
assent  of  the  person  parting  with  the  i>ossession  that  ther 
should  remain  alive,  and  be  available  in  the  hands  of  tie 
person  to  whom  they  were  delivered,  would,   we  think, 
be  inconsistent  with  the  common  understanding  of  busi- 
ness men." 

A  number  of  cases  are  cited  by  counsel  for  appellee  to 
support  their  contention  that  the  facts  and  circumstances 
surrounding  the  instant  transaction  show  as  between 
these  cross-petitioners  a  payment  and  not  a  purchase  of 
the  coupons  in  controversy.  We  have  examined  the  cases 
cited,  but  find  that  the  underlying  facts  easily  distinguis^b 
each  of  them  from  the  case  at  bar;  one  of  the  leading 
cases  relied  on  is  that  of  the  Farmers^  Loan  &  Tru^t  Co, 
V.  Iowa  Water  Co.^  78  Fed.  Eep.,  881;  but  in  this  case 
the  holders  of  the  bond  presented  their  coupons  at 
place  of  payment  and  they  were  paid  by  an  agent  of  » 
debtor,  and  it  was  properly  held  that  under  such  cirei  • 
stances  as  between  the  holder  of  the  bonds  and  the  bol  • 
of  the  coupons,  who  was  the  agent  of  the  debtor, 
transaction  showed  a  payment  and  not  a  purchase  of 
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ioupons.     In  other  cases  cited,  the  evidence  showed  an 
igreement  between  the  debtor  and  a  third  person  making 
tlie   payment  that  such  person  should  pay  the  coupons 
when  due  and  hold  them  as  evidence  of  the  money  ad- 
vanced by  such  third  person  for  the  debtor.    So  that  none 
of  these  cases  are  determined  on  facts  similar  to  those 
surrounding  the  case  at  bar.    We  therefore  conclude  that 
the  evidence  in  this  case  shows  a  purchase  and  not  a 
payment  of  the  coui)ons  by  Stull  Bros.    If  we  are  correct 
in  this  conclusion  it  would  then  follow  that  the  coupons 
purchased  by  cross-petitioner  Stull  should  have  been  pro- 
rated with  the  bond  and  coupons  held  by  cross-petitioner 
Spaulding;  for  it  was  said  by  this  court  in  New  England 
Loan  &  Trust  Co.  v.  Robinson^  56  Neb.,  50,  76  N.  W.  Rep., 
415,  that  "The  detaching  of  an  interest  coupon  from  a 
bond,  by  the  owner  thereof,  and  transferring  it  to  a  third 
party,  operate  as  an  assignment  pro  tanto  of  the  mortgage 
which  secures  the  entire  debt" 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  reversed  and  the  cause  remanded  with 
directions  to  the  trial  court  to  award  cross-petitioner 
Spaulding  a  first  lien  on  the  mortgaged  premises  for  the 
tax  certificates  purchased  from  plaintiff  Curtiss,  and  that 
the  amount  due  on  his  bond  and  coupons  be  prorated  with 
the  amount  due  on  the  coupons  of  cross-petitioner  Stull, 
on  the  residue  of  the  mortgage  security. 

Barnes  and  Pound^  CO.,  concur. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  with  directions  to  the  trial  court  to  award 
cross-petitioner  Sjmulding  a  first  lien  on  the  mortgaged 
premises  for  the  tax  certificates  purchased  from  the  plain- 
tiff Curtiss,  and  that  the  amount  due  on  his  bond  and 
coupons  be  prorated  with  the  amount  due  on  the  coupons 
of  cross-petitioner  Stull,  on  the  residue  of  the  mortgage 
security. 

Rbvbrshd  with  directions. 
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A.  P.  BoviEB  V.  MiCHAELr  jWCcOabtht. 

FnjCD  Apbil  30,  1903.    No.    12,786. 
Ck)mmissioner'8  opmion.    Department  ^o.  3. 

1.  Usury:     Notice:     Bona    Fide   Purchaser:        F^tjeadevo:      Etih5!C 

Bills  and  Notes.  To  avoid  a  defense  of  usury,  an  IndoiseeaCi 
negotiable  note  must  plead  and  prove  that  lie  took  w^itbout  nctv* 
of  the  usury  as  well  as  that  he  purchased  before  maturltr  tm 
for  a  valuable  consideration. 

2.  Pleading:    Bona  Fides:    Notice:    iNSTBUcnoNsr     F^eEJXTDiCE:   Bnif 

AND  Notes.  Where  no  issue  as  to  the  bona  /i€t^s  of  the  traas^ 
and  want  of  notice  on  the  part  of  the  indorsee  ia  raised  bj  thi 
pleadings,  error  in  instructing  the  Jury  that  a  promissory,  use, 
containing  an  agreement  to  pay  exchange  on  the  principal  suia,  s 
non-degotiable,  is  without  prejudice. 

Error  from  the  district  court  for  Holt  coiintj-.     Tried 
below  before  Harrington^  J.    Affirmed. 

R.  R.  Dickson,  for  plaintiff  in  error. 

M.  F.  Harrington,  contra. 

POUND^  C. 

This  is  an  action  upon  a  promissory  note  by  an  in- 
dorsee.    The  defendant  pleads  usury.     The  trial   court 
instructed  the  jury  that  the  note  was  non-negotiable  and 
submitted  the  question  of  usury  only,  refusing  an  in- 
struction, tendered  by  the  plaintiff,  in  which  the  effect 
of  purchase  in  good  faith,  for  value,  before  maturity,  was 
explained,  and  the  question  whether  the  plaintiff  so  pur- 
chased was  submitted.    We  think  the  iK)sition  taken  wa^ 
erroneous,  since  the  sole  defect  seems  to  have  been  that 
the  note  contained  an  agreement  to  pay  exchange  on  the 
principal  sum.    Haslach  v.  Wolf,  66  Neb.,  600,  92  N.  W. 
Rep.,  574.    But  it  seems  clear  that  the  error  was  without 
prejudice.    To  avoid  a  defense  of  usury,  an  indorsee  of  a 
negotiable  note  must  plead  and  prove  that  he  took  with- 
out notice  of  the  usury  as  well  as  that  he  purchased  before 
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,turity  and  for  a  valuable  consideratit 

Meehim,  9  Neb.,  221;  Ohnstcd  v.  Th 

■ '  -yrtgagc  Security  Co.,  11  Neb.,  487 ;  McD 

.rten,  41  Neb.,  40.     No  such  allegatioi 

■'  lywhere  in   the  plaintifF's  pleadings. 

~3ue  as  to  the  horM  fides  of  the  transf 

otice  on  the  part  of  the  indorsee  is  rais 

■"^igs,  the  error  in  instructing  the  jury  tl 

-on-negotiable  was  without  prejudice. 

We  therefore  recommend  that  the  judgr 

=      DuFFiB  and  KiEKPATEiCK,  CO.,  concur 


IBWIN  H.  Emery  v.  David  Hann 

Filed  Ai-bii.  30,  1903.    No.  12,80 
CommlBBloaer'B'opIn  ioD.    Depar'lmeDt 

1.  TrlAl:    Puuding:    Akteb  Dbmukreb:    Waives  or 

tnent  of  error  In  overruling  a  demurrer  to  an 
able  where  the  plaintiff  afterwards  replied  to 

2.  Appeal  and  Error:   Exceptions.  Bill  of;    Contei 

'  less  there  Ifl  a  bill  of  exceptions  containing  al 
court  win  not  review  the  flndlngs  of  fact  In  th 

3.  HortgagM:     Foreclosure:     Agbeement    to    Pb 

SHEBirr's  Retukh.  Evidence  tending  to  she 
whereby  property  purchased  at  foreclosure  ai 
holder  was  to  be  held  for  the  benefit  of  a  sul 
and  that  the  latter  afterwards  became  the  bei 
ot  bf  a  conveyance  pursuant  to  such  arrange: 
tradict  or  vary  the  EherifT's  return  setting  for 
gam  realized  therefrom. 

Error    froin    the    district    court    for 
Tried  below  before  Wbstovbh,  J.    AprmCi 

'   John  M.  Tucker,  for  plaintiff  in  error. 

A.  M.  Morrissey,  contra. 
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Emery  v.  HaniUL 
POUND^  0. 

The  plaintiff  was  the  holder  of  a  third  lien  nndcf  i 
decree  of  foreclosure.  Sale  was  had  pursuant  to  ttie  d^ 
cree  and  the  sheriff's  return  showed  a  small  surplus  <mf 
and  above  the  first  and  second  liens  for  application  Tip« 
the  plaintiff's  claim.  The  plaintiff  alleges  that  relyiu? 
upon  the  sheriff's  return  he  purchased  the  second  li€ft. 
and  he  seeks  to  recover  the  amount  shown  by  the  retun 
as  available  for  satisfaction  of  such  second  lien  and  f<f 
application  upon  his  third  lien.  The  answer  is,  in  gnb- 
stance,  that  the  property  was  purchased  by  the  holder  of 
the  first  lien  in  trust  for  the  plaintiff  under  an  agreemeit 
whereby  the  former  was  to  hold  it  until  the  plaintiff  p«i 
him  the  amount  of  the  first  lien  and  was  then  to  turn  it 
over,  and  that  afterwards,  in  pursuance  of  such  arranfe^ 
ment,  the  property  was  conveyed  to  a  third  person  at  tie 
instance  and  request  of  plaintiff  and  is  now  held  in  tnn^ 
for  him  by  such  third  person ;  the  plaintiff  himself  bein? 
in  possession  and  being  the  real  and  beneficial  owner.  U 
is  further  alleged  that  no  money  was  ever  paid,  but  that 
the  plaintiff  by  said  arrangement  obtained  credit  upon 
his  lien  for  the  amount  of  the  surplus.  A  demurrer  "vas 
filed  to  this  answer  and  overruled,  whereupon  the  plain- 
tiff replied.  There  was  a  verdict  and  judgment  for  the 
defendant. 

The  errors  assigned  are  that  the  court  erred  in  over 
ruling  the  demurrer,  that  the  findings  are  contrary  to 
the  evidence,  and  that  the  court  erred  in  admitting  jiarol 
evidence  to  contradict  or  vary  the  sheriff's  return. 

The  assignment  that  the  court  erred  in  overruling  the 
demurrer  to  the  answer  can  not  be  sustained  for  the  reaaon 
that  error  in  that  respect,  if  any,  was  waived  by  replyi  ?. 
Harral  v.  Oray,  10  Neb.,  at  page  188;  Dorrington  t?.  1/  i- 
nicky  15  Neb.,  at  page  400.  There  is  no  assignment  tl  it 
the  judgment  is  contrary  to  law  or  not  sustained  by  t  e 
pleadings,  and  the  sufficiency  of  the  answer  is  not  in  a  f 
way  presented.    No  bill  of  exceptions  was  settled,  but 
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stead,  there  is  a  mere  stipulation  purporting  to  set  forth 

"the  substance"  of  the  evidence.     It  is  well  settled  that 

the  findings  of  fact  in  the  trial  court  will  not  be  reviewed 

in  the  absence  of  a  bill  of  exceptions  containing  all  the 

evidence.    Faulkner  v.  Meyers^  6  Neb.,  414;  Aspinwall  v. 

Sabin^  22  Neb.,  73.    If  a  material  portion  of  the  evidence 

has  been  omitted,  a  verdict  or  finding  of  fact  will  not  be 

reviewed.     Anderson  v.  Beeman^  52  Neb.,  387.     This  is 

true  even  where  the  bill  of  exceptions  purports  to  contain 

all  the  evidence,  if  there  is  o^  palpable  omission.     /Scoff 

V.  Society  of  Russian  Israelites^  59  Neb.,  571.    In  view  of 

these  authorities,  we  can  not  be  expected  to  review  the 

findings  of  fact  upon  a  stipulation  which  goes  no  further 

than  to  state  the  substance  of  the  evidence  in  the  most 

meager  fashion. 

The  stipulation  sets  forth  that  evidence  was  introduced 
in  support  of  the  all^ations  in  the  answer  and  was  ob- 
jected to  as  incompetent  on  the  ground  that  the  sheriff's 
return  could  not  be  varied  or  contradicted  by  parol.    We 
do  not  see  any  reason  to  think  that  the  parol  evidence  rule 
is  involved  in  this  case.     The  defendant  did  not  seek  to 
impeach  or  vary  his  return  by  the  answer.     He  admitted 
that  there  had  been  a  sale  as  returned  and  that  the  amount 
set  forth  in  the  return  had  been  realized  at  such  sale. 
Admitting  this,  he  pleaded  and  sought  to  show  an  ar- 
rangement between  the  plaintiff  and  the  prior  lien-holder 
whereby,  in  effect,  the  plaintiff  received  credit  upon  his 
lien  for  the  proceeds  in  excess  of  the  prior  liens.    So  far 
as  the  answer  discloses,  the  defendant's  case  was  that 
plaintiff  had  been  paid,  not  that  the  amount  returned  had 
not  been  realized  at  the  sale. 
We  therefore  recommend  that  the  judgment  be  afl&rmed. 

DuFiiH  and  Kirkpatbick,  00.,  concur. 

Affirmed. 
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AnJenoQ  t.  Hall. 

Pbtbe  Anderson  ht  ai*  v.  Nbls  P.  Ha 

Filed  Apul  30,  1903.    No.  12.810. 
Commlssioner'e  opinion.    Department  No.  1 

1.  Appeal  and  Error:    PLBADinaa  Joint:    Pbejodick:    Ni 

Tion  FOR.     "Wbere  two  defendante  Join  In  a  rooti 
trial,  and  also  flie  a  Joint  petition  In  error  in  this  court,  the  Jndp 
ment  will  be  affirmed  nnless  the  record  dlacloses  error  prejadldal 
to  both."     Brong  v.  Bpence,  56  Neb..  638,  77  N.  W.  Rep.,   S4,  tal- 
lowed and  approved. 

2.  Bills  and  Notaa:    Quarantt:    Liabilttt  of  Gdakantob.     Tbe  lia- 

bility of  a  guarantor  is  separate  and  distinct  from  tbat  of  the 
makers  and  sureties  on  a  promtssorjr  note. 

3.  Martpises:    Fobeclosube:    Gdabantt:    EvmEncE  SuyFtcisnT.     Evi- 

dence examined,  and  held  Bufflclent  to  support  the  Jndgmeot  vt 
the  trial  court. 

Error  from  the  district  court  for   Saunders   county. 
Tried  below  before  Sorkborgbb,  J.    Affirmed. 

v.  L.  Haicthome  and  John  H.  Barry,  for  plaintiffs  in 


E.  E.  Good  and  O.  \V.  Simpson,  contra. 

Oldham,  C. 

This  was  an  action  Instituted  by  Nels  P.  Hall  to  for 
close  a  real  estate  mortgage,  executed  by  Peter  Andersr 
and  Rosa  Anderson  his  wife.  There  was  a  decree  of  for 
closure  in  tlie  court  below,  from  which  defendants  brir 
error  to  this  court.  A  joint  motion  for  a.  new  trial  vt 
filed  in  the  court  below  by  these  defendants  and  they  hot 
join  in  the  petition  in  error  filed  in  this  court 

The  facts  involved  in  this  controversy  are  substai 
tially  as  follows:  For  many  years  prior  to  1894,  plaii 
tiff  Hall  had  been  a  resident  of  Saunders  county,  and  d< 
fendant  Peter  Anderson  bad  bwn  his  agent  loaning  hi 
money  and  having  custody  of  his  securities.  Bometini 
before  1894,  Hall  returned  to  his  native  land  in  8wcdej 
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Anderson  t.  Hsll. 

A.fter  Hall's  return  to  Sweden,  Andersor 
agent  in  loaning  money  and  collecting  i 
cipal  due  on  the  loans.  Sometime  dur 
of  this  agency,  Anderson  loaned  himsell 
money,  and  executed  a  note  from  himself 
secured  by  mortgage  on  Anderson's  horn 
The  note  and  mortgage  were  each  dated  ■ 
but  were  not  acknowledged  by  Anderso 
November  14,  1896.  In  the  fall  of  1896, 
Saunders  county  and  remained  there  m 
when  he  again  went  to  Sweden.  When 
his  account  with  Anderson,  he  received  fi 
and  securities  in  his  hands,  except  the 
troversy,  and  arranged  to  have  his  hn 
by  another  agent  in  Saunders  county  al 
Sweden. 

Anderson  presented  the  note  and  moi 
payment  of  his  obligation.  It  appears  tl 
to  the  sufficiency  of  the  surety  on  the  n< 
derson  agreed  to  get  a  guarantor  on  th 
accordingly  did.  He  then  returned  the 
tract  of  guaranty  by  N.  B.  Berggren  on  i 
who  accepted  it  and  directed  Anderson  1 
gage  recorded  and  delivered  to  his  new 
Nebraska.  Anderson  accordingly  filed  i 
record  and  after  it  was  recorded  delivei 
Hall's  agent  at  Mead.  Subsequently  th' 
gage  were  delivered  by  Hall's  agent  to  I 
this  cause  of  action  was  instituted  for  t 
the  mortgage. 

At  the  trial  of  the  cause  one  of  Hal 
tified  that  after  the  note  and  mortgage  c 
session  be  had  a  conversation  with  An 
Anderson  said  that  no  action  at  law  h 
sUtuted  on  the  note.  This  conversatioc 
and  was  all  the  proof  offered  to  make  a  j 
iag  that  no  action  at  law  had  been  insti 
tion  aa  to  the  want  of  proof  of  no  actiot 
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Anderson  y.  Hall. 

upon  by  counsel  for  plaintiff  in  error  as  a  sufBjcient  grcraii 
for  a  reversal  of  the  judgment.  It  seems  to  us  tliat  4ii 
was  a  sufficient  pHnia  facie  showing;  eertainlj  it  ¥rasi*> 
as  against  Peter  Anderson,  and  if  it  was  the  wife  is  f«a^ 
closed  from  complaining  that  the  showing  waB  not  suf 
cient  as  to  her  by  joining  with  her  husband  in  the  moti** 
for  a  new  trial  and  the  petition  in  error. 

In  Brong  v.  Spence^  56  Neb.,  638,  77  N.  W.  Rep.,  54,  iht 
rule  is  laid  down  that  "WTiere  two  defendants  join  in  : 
motion  for  a  new  trial,  and  also  file  a  joint  petition  ii 
error  in  this  court,  the  judgment  will  be  aflBrmed  unlrv^ 
the  record  discloses  error  prejudicial  to  both." 

The  next  question  urged  is  that  Rosa  Anderson  wa# 
released  from  both  the  note  and  mortgage  by  the  actk« 
of  Peter  Anderson  and  plaintiff  Hall,  in  having  a  co3^ 
tract  of  guaranty  added  to  the  note  without  her  know! 
edge  or  consent.  In  the  first  place  there  is  iK>thing  ii 
this  contention  as  a  legal  proposition,  because  the  cob^ 
tract  of  guaranty  is  a  separate  and  independent  liabilitr 
distinct  from  any  existing  in  favor  of  the  holder  of  tif 
note  against  the  maker  and  surety  thereon,  and  the  guar- 
antor can  not  be  sued  jointly  with  the  maker  and  suretr 
on  the  note.  Moivery  v.  Mast  <t  Co.,  9  Neb.,  445 ;  Barr^ 
V.  Wachosky,  57  Neb.,  534,  77  N.  W.  Kep.,  1080.  And 
again,  Mrs.  Anderson  is  in  no  position  to  urge  this  de- 
tense  in  her  own  favor,  even  if  it  existed,  on  account  of 
having  joined  with  her  husband  in  the  motion  for  a  new 
trial  and  petition  in  error. 

The  only  other  question  urged  in  the  brief  of  plaintiff  in 
error  is  that  the  evidence  fails  to  show  that  there  was  a 
delivery  of  the  mortgage  to  Hall  after  its  execution  and 
recording.  We  have  examined  the  record  and  And  it  to  be 
as  before  set  out  in  this  opinion;  consequently  as  a  n  li- 
ter of  fact  there  is  nothing  in  this  contention. 

It  is  therefore  recommended  that  the  judgment  of  lie 
district  court  be  affirmed. 

Barnes  and  Pound^  CO.,  concur. 

Afhrmbi 
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Waller  T.DetSQlc«n. 

Geoegb  p.  Walleb  ft  AL.  V.  I^UC 

Filed  Apsil  30, 1903.    No.  : 

Commissioner's  opinion.    Depart 

X.  Attachment:  Action  on  Bond:  Pleadino 
DiBECTTRO  Veedict.  The  fact  that  plalnti 
ment  undertaking  did  not  Id  terms  alle 
which  he  sued  were  unpaid,  where  defei 
the  damages  and  the  cause  of  action,  ai 
allege  no  payment,  and  where  the  evi 
that  damages  have  always  been  denied  i 
entitle  the  defendant  to  an  Inatructlon  fi 
ment  upon  the  pleadings. 

2.  Attachmant:     Wbosofol:     Etidbhce    Sdf 

Bufflcient  to  sustain  a  finding  that  the  ati 

3.  Attachment:     AcnoK  ok  Boitd:     Patueki 

Payment  is  a  defense  which  must  be  a 
action  on  an  attacbment  undertaking. 

4.  Attaehmuit:    Action  or  Bond:    EvrncncE: 

TAKING.  An  attachment  undertaking  in 
fendants'  names  appear  as  obligors  Is  a< 
though  at  the  bottom  appears  the  name  i 
which  they  were  respectively  president  t 
mark  erasure  through  It  and  the  appean 
nally  been  written  before  each  of  their  i 
one  and  "cashier"  after  the  other. 

6.  Attachment:    Action  on  Bond:    Alteratioi 

SuFnciBRT.  Elvldence  held  to  sustain  th< 
tlons  were  made  by  the  purported  aignere 
fi.  Attachment:  Action  on  Bond:  Parties: 
Where  It  Is  alleged  and  sufllclently  appe 
the  suit  on  the  attachment  undertaking, 
"Luclen,"  Is  the  real  defendant  and  the 
seized  under  the  attacbment,  It  Is  not  eul 
ing  the  evidence  of  the  record  In  the  atta 
ant  Is  therein  designated  as  "Lewis,"  the 
case  showing  that  he  li  known  as  "Lucie 

7.  Set-off  and  Coonter-claim:    Pleadino.    An  I 

cannot  be  recovered  for. 

8.  Attachment:    Action  on  Bond;    iNSTRur-noi 

atructloDB  examined  and  held  not  open 
against  them. 
36 
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rovler  V.  McCarthy. 


A.  P.  BoviBR  V.  Michael  McCabtht. 

ft 

Filed  April  30,  1903.    No.  12,7^6. 
Commissioner's  opmion.    Department  No.  3. 

1.  Usury:     Notice:     Bona    Fide   Purchaser:     Pleading:     Svidence: 

Bills  and  Notes.  To  avoid  a  defense  of  usury,  an  indoiBee  of  a 
negotiable  note  must  plead  and  prove  that  he  took  without  notice 
of  the  usury  as  well  as  that  he  purchased  before  maturity  and 
for  a  valuable  consideration. 

2.  Pleading:    Bona  FmEs:    Notice:    Instructions:    Prejudick:    Buls 

AND  Notes.  Where  no  issue  as  to  the  hona  fides  of  the  transfer 
and  want  of  notice  on  the  part  of  the  indorsee  is  raised  by  the 
pleadings,  error  in  instructing  the  jury  that  a  promissory,  note, 
containing  an  agreement  to  pay  exchange  on  the  principal  sum,  is 
non-iiegotiable,  is  without  prejudice. 

Error  from  the  district  court  for  Holt  county.  Tried 
below  before  Harrington^  J.    Affirmed. 

B.  B,  Dicksofij  for  plaintiff  in  error. 

If.  F.  Harrington,  contra. 

POUND^  C. 

This  is  an  action  upon  a  promissory  note  by  an  in- 
dorsee. The  defendant  pleads  usury.  The  trial  court 
instructed  the  jury  that  the  note  was  non-negotiable  and 
submitted  the  question  of  usury  only,  refusing  an  in- 
struction, tendered  by  the  plaintilBf,  in  which  the  effect 
of  purchase  in  good  faith,  for  value,  before  maturity,  was 
explained,  and  the  question  whether  the  plaintiff  so  pur- 
chased was  submitted.  We  think  the  jyosition  taken  was 
erroneous,  since  the  sole  defect  seems  to  have  been  that 
the  note  contained  an  agreement  to  pay  exchange  on  the 
principal  sum.  Haslach  v.  Wolf,  66  Neb.,  600,  92  N.  W. 
Rep.,  574.  But  it  seems  clear  that  the  error  was  without 
prejudice.  To  avoid  a  defense  of  usury,  an  indorsee  of  a 
negotiable  note  must  plead  and  prove  that  he  took  with- 
out notice  of  the  usury  as  well  as  that  he  purchased  before 
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aturity  and  for  a  valuable  consideration.  Wortendyke 
Meehan,  9  Neb.,  221;  Ohnstcd  v.  The  New  England 
ortgage  Security  Co.y  11  Neb.,  487;  McDonald  v.  Aufden- 
irterty  41  Neb.,  40.  No  such  allegation  is  to  be  found 
iy\vliere  in  the  plaintiff's  pleadings.  So  long  as  no 
sue  as  to  the  bona  fides  of  the  transfer  and  want  of 
atice  on  the  part  of  the  indorsee  is  raised  by  the  plead- 
igs,  the  error  in  instructing  the  jury  that  the  note  was 
on-negotiable  was  without  prejudice. 
We  therefore  recommend  that  the  judgment  be  affirmed. 

DuFFiH  and  Kirkpatrick^  CO.,  concur. 

Affirmed. 


Irwin  H.  Emery  v.  David  Hanna  et  al. 

Filed  Afbil  30,  1903.    No.  12,805. 
Commissioner's^opinion.    Department  No.  3. 

1.  Trial:    Plradino:    Akteb  Dkmurbeb:    Waiver  of  Error.    An  assign^ 

ment  of  error  in  overruling  a  demurrer  to  an  answer  is  not  avail- 
able where  the  plaintiff  afterwards  replied  to  the  answer. 

2.  Appeal  and  Error:   Exceptions.  Bill  of:   Contents:   Evidence.    Un- 

'  less  there  is  a  bill  of  exceptions  containing  all  the  evidence,  this 
court  will  not  review  the  findings  of  fact  in  the  lower  court. 

3.  Xortgagas:     Foreclosure:     Agreement    to    Protect  Lien-holder: 

Sheriff's  Return.  Evidence  tending  to  show  an  arrangement 
whereby  property  purchased  at  foreclosure  sale  by  a  prior  lien- 
holder  was  to  be  held  for  the  benefit  of  a  subsequent  lien-holder 
and  that  the  latter  afterwards  became  the  beneficial  owner  there- 
of by  a  conveyance  pursuant  to  such  arrangement,  does  not  con- 
tradict or  vary  the  sheriff's  return  setting  forth  the  sale  and  the 
Bum  realized  therefrom. 

Error  from    the    district   court   for    Cherry    county. 
Tried  below  before  Wbstovbr^  J.    Affi/rmed. 

'   John  M.  Tucker,  for  plaintiff  in  error. 

1.  Jf.  Morrissey,  contra. 
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Waller  v.  Deranlean. 

It  is  also  complained  because  the  undertaking  mi^  i 
"I^wis''  Dei'auleau  instead  of  "Lucien."  It,  howereri 
suflBciently  and  clearly  alleged  that  the  undertakiiif  ^ 
given  to  pro(*ure  an  attachment  against  the  plaintiff  :u 
that  the  writ  was  levied  upon  his  propertir.  It  seeius-- 
have  been  done  under  a  mistake  as  to  Ws  griven  bj* 
which  was  never  rectified  in  that  action.  The  undertakii: 
in  fact  described 'the  action  as  against  "I^ewis"  Deranbi 
and  runs  to  ''said  defendant,"  His  identity  is  clearirr 
tablished. 

It  is  next  complained  that  it  nowhere  alleged  tliat  d» 
ages  have  not  been  paid,  and  the  condition  of  the  nvA-f 
taking  is  simply  "that  the  plaintiflf  shall  pay  the  saidfr 
fendant  all  damages  *  *  •  which  he  may  sustaiB 
reason  of  the  attachment  in  this  action  if  the  order  tkr- 
for  be  wrongfully  obtained."  This  condition  is  in 
cordance  with  tlie  statute  and  it  is  true  that  there  ^  > 
allegation  in  express  terms  that  these  damajxes  have  p 
been  paid.  There  is  an  allegation  that  the  attaching 
was  dissolved  and  the  property  released;  an  allcgarit 
that  the  property  was  not  returned  as  it  was  ordered  t 
be  done,  but  was  sold  and  converted  by  Jandt  to  his  o^t. 
use;  an  allegation  of  the  value  of  the  property;  an  allvs^ 
tion  of  damages  by  reason  of  costs,  attorney  fees,  loss  -^ 
propcTty,  trouble  and  annoyance  to  the  total  amount  ^^ 
|1,012,  the  penalty  in  the  undertaking,  but  there  is  ^ 
allegation  of  non-pajnnent  of  these  damages,  and,  theff- 
fore,  defendants  claim,  no  allegation  of  any  breach  of  tiff 
condition  of  the  undertaking. 

Plaintiff's  counsel  concede  that  this  is  the  condition  ♦>' 
the  pleading,  but  urge  that  the  pleading  as  a  whole  snf 
ficiently  indicates  the  non-payment;  that  it  is  still  uwtt 
strongly  indicated  by  the  answers  which  must  be  tatea 
to  supplement  the  petition;  that  payment  is  a  nmttcr<^ 
defease  which  must  be  pleadeil ;  that  after  the  defect  vty 
caili (1  to  counsel's  attention  in  the  motion  for  a  new  tml 
application  was  made  for  leave  to  amend  in  aceordancf 
with  the  evidence,  which  was  refused,  and  such   refusal 
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steady  there  is  a  mere  stipmlation  purporting  to  set  forth 

^*tlie  substance"  of  the  evidence.     It  is  well  settled  that 

tlie  findings  of  fact  in  the  trial  court  will  not  be  reviewed 

in  the  absence  of  a  bill  of  exceptions  containing  all  the 

evidence.    Faulkner  v.  Meyers,  6  Neb.,  414;  Aspinwall  v. 

Sabin^  22  Neb.,  73.    If  a  material  portion  of  the  evidence 

lias  been  omitted,  a  verdict  or  finding  of  fact  will  not  be 

reviewed.     Anderson  v.  Beeman^  52  Neb.,  387.     This  is 

true  even  where  the  bill  of  exceptions  purports  to  contain 

all  the  evidence,  if  there  is  a  palpable  omission.     Scott 

1?.  Society  of  Russian  Israelites ^  59  Neb.,  571.    In  view  of 

these  authorities,  we  can  not  be  expected  to  review  the 

findings  of  fact  upon  a  stipulation  which  goes  no  further 

than  to  state  the  substance  of  the  evidence  in  the  most 

meager  fashion. 

The  stipulation  sets  forth  that  evidence  was  introduced 
in  support  of  the  allegations  in  the  answer  and  was  ob- 
jected to  as  incomi)etent  on  the  ground  that  the  sheriff's 
return  could  not  be  varied  or  contradicted  by  parol.    We 
do  not  see  any  reason  to  think  that  the  parol  evidence  rule 
is  involved  in  this  case.    The  defendant  did  not  seek  to 
impeach  or  vary  his  return  by  the  answer.    He  admitted 
that  there  had  been  a  sale  as  returned  and  that  the  amount 
set  forth  in  the  return  had  been  realized  at  such  sale. 
Admitting  this,  he  pleaded  and  sought  to  show  an  ar- 
rangement between  the  plaintiff  and  the  prior  lien-holder 
whereby,  in  effect,  the  plaintiff  received  credit  upon  his 
lien  for  the  proceeds  in  excess  of  the  prior  liens.    Bo  far 
as  the  answer  discloses,  the  defendant's  case  was  that 
plaintiff  had  been  paid,  not  that  the  amount  returned  had 
not  been  realized  at  \h^  sale. 
We  therefore  recommend  that  the  judgment  be  afKrmed. 

DuFFiB  and  Eirkpatbigk^  CO.,  concur. 

Affirmed. 
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necessary,  the  real  obligation  of  the  bond  being  to  : 
damages  and  an  obligation  resting  against  the  defeii*-^ 
when  it  is  shown  that  damages  have  been  sustaiueL 
reason  of  the  attachment  writ  being  wrongfuL     We  tk 
no  demand  was  needed. 

It  is  complained  that  there  is  no  allegation  that  a~Mt 
ney  fees,  which  are  asked  as  an  element  of  damages,  kr- 
been  jiaid.     No  authorities  are  cited  for  this  propo>iu" 
and  it  seems  to  be  against  the  holding  in  Raymond  Br 
V.  Green  &  Co.y  12  Neb.,  at  page  220,  and  other  holdiv 
of  this  court  to  the  effect  that  a  subsisting  liability  5 
reasonable  attorney  fees  >\ill  support  a  claim  for  tl  ' 
recovery  even  if  they  have  not  been  paid,  where  such  i£^ 
bility  was  caused  by  defendant's  wrongful  act 

It  is  tliought  that  there  was  no  error  on  the  part  of  i 
trial  court  in  refusing  to  hold  that  no  cause  of  action  a: 
pears  in  tliese  pleadings. 

The  claim  that  there  is  no  pritjia  facie  case  made  upii 
the  evidence  must  also  be  considered.  The  claim  r^* 
on  the  proposition  that  the  order  of  attachment  was  t^ 
sailed  for  irregularities  as  well  as  upon  its  merits,  aa*: 
the  dissolution  of  the  attachment  upon  that  ground  i* 
therefore  not  conclusive  as  to  whether  or  not  it  was  ^toi? 
fully  issued,  and  that  the  proof  taken  in  this  action  is  ii5>* 
suflicient  to  show  that  it  was  w^rongfully  issued. 

Pages  8  to  17,  inclusive,  of  defendant's  brief  are  of^ 
cupied  with  a  statement  and  analysis  of  the  evidence. 
The  plaintiff  does  not  take  the  trouble,  so  far  as  we  tai 
discover,  to  mention  this  contention  in  his  brief.  An  is 
spection  of  the  testimony  shows  that  Deranleau  dtnies 
in  emphatic  terms  the  disposition  of  any  property  or  ih 
removal  of  any  property  with  intention  to  defraud  hi* 
creditors ;  that  Mrs.  Deranleau  filed  her  affidavit  denyiD? 
the  grounds  of  attachment  and  setting  up  her  own  persoDai 
knowledge  of  the  business  as  clerk  and  bookkeeper  for 
her  husband.  We  find  absolutely  nothing  in  the  reeonl 
in  the  way  of  support  for  the  attachment  except  the  fa^ 
that  Deranleau,  with  the  full  knowledge  of  Jandt,  and 
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tliout  objection,  took  his  tools  and  teams,  first  to  Buf- 
lo  Gap,  then  to  Bandolph,  Nebraska,  and  then  to  Iler- 
ey,  Wisconsin,  to  engage  in  railroad  work  at  those 
aceB.  So  far  as  the  record  shows  no  attempt  was  made 
support  the  affidavit  in  attachment  after  its  allegations 
ere  denied  by  Mrs.  Deranleau. 

The  burden  of  proof  was  on  the  attaching  plaintiff 
andt,  to  support  his  alleged  grounds  of  attachment  when 
ley  were  denied,  but,  so  far  as  it  appears,  he  did  not  do 
[).  It  is  true  that  the  attachment  was  sustained  in  tlie 
ounty  court  but  it  was  dissolved  on  proceedings  in  error 
►y  the  district  court.  It  is  true  that  it  was  attacked  for 
rregularities  in  several  particulars,  as  well  as  on  the 
ground  that  the  affidavit  was  untrue.  The  latter  ground. 
lowever,  was  in  itself  ample  to  dissolve  the  attachment 
ifter  its  grounds  were  denied  and  unsupported.  The 
evidence  seems  ample  to  uphold  a  verdict  that  the  attach- 
:iient  was  wrongfully  issued  because  its  grounds  were 
untrue. 

The  next  complaint  is  as  to  erasures  in  the  undertaking. 

It  purports  to  be  executed  by  the  defendants  Waller  and 

Alexander.     Above  their  names  is  "Crawford  Banking 

Company."    Through  this  a  line  has  been  drawn  with  a 

pen  and  following  are  defendants'  names.     Apparently 

"by"  was  written  before  each  of  these  names  and  "Pres." 

after  one  and  "Cashier^'  after  the  other,  but  these  words 

have  been  erased.    The  undertaking  stands  with  the  names 

of  George  P.  Waller  and  W.  E.  x\lexander  written  in  the 

body  as  sureties  and  signed  by  them.    It  is  claimed  that  in 

this  condition  the  paper  was  inadmissible  in  evidence,  and 

Oliver  d  Co.  v.  Hatcley^  5  Neb.,  439;  Hagler  v,  f^tate,  31. 

Neb.,  at  page  148;  Kime  v.  Jesso^  52  Neb.,   606,   and 

Schhgeck  v.  Widhuhn^  59  Neb.,  541,  are  cited  in  support 

of  this  position.    The  first  case  was  reversed  because  the 

court  instructed  the  jury  to  find  for  defendant  if  they 

found  a  certain  alteration  to  be  material.    Materiality  is 

a  question  of  law  for  the  court.    The  second  one  is  simply 

a  holding  that  a  material  alteration  after  signature  and 
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before  delivery  avoids  a  bond  as  to  each  signer  who  does 
not  ratify  the  change.  Kimc  v,  Jcshc  was  a  holding  that 
the  alteration  in  a  mortgage  alleged  Avas  a  material  one 
and  would  avoid  it,  and  as  this  appeared  from  the  petition, 
the  judgment  upon  the  pleadings  that  it  was  void  Avas 
affirmed,  tichlagcck  v.  Widhalm  affirmed  a  judgment  ren- 
dered upon  special  findings  to  the  effect  that,  after  the  ex- 
ecution of  the  bond  which  was  the  foundation  of  the  ac- 
tion, its  penalty  was  altered  and  without  the  assent  of  the 
obligor  and  obligee.  This  was  held  not  to  avoid  the  bond, 
but  judgment  for  defendants  was  affirmed  because  it  also 
appeared  that  they  had  sued  on  the  bond  in  its  altered, 
form  and  the  undisputed  evidence  showed  that  the  alter- 
ation was  made  before  its  approval  by  the  justice  and 
with  notice  to  him.  We  find  nothing  in  these  cases  to 
indicate  that  the  undertaking  here  sued  upon  should 
not  have  been  submitted  to  the  jury,  and  the  evidence 
taken  in  reference  to  the  time  and  authority  of  the  alter- 
ations. 

The  decisions  in  this  state  have  varied  verv  much  as  to 
the  presumption  and  burden  of  proof  in  cases  of  altera- 
tions of  instruments,  but  we  are  not  informed  that  there 
has  been  any  change  since  the  holding'of  Dorsey  v.  Con- 
rady  49  Neb.,  443,  that  an  instrument  materially  and  ob- 
viously altered  may  go  in  evidence  in  the  first  instance, 
leaving  the  parties  to  such  explanation  as  they  may  choose 
to  oflfer,  overruling  Johnson  v.  First  National  Bank,  28 
Neb.,  792,  and  Courcamp  v,  Wchcry  39  Neb.,  at  page  538. 
Dorsey  v.  Conrad  seems  to  be  approved  in  McClintock  v. 
i^tate  Bank  of  Table  Kock,  52  Neb.,  130. 

We  think  there  was  no  error  in  admitting  the  undertak- 
ing. It  is  true  that  one  of  the  signers  testified  that  when 
he  signed  this  undertaking  there  was  no  line  drawn 
through  the  name  "Crawford  Banking  Company,"  and 
that  he  never  authorized  the  change,  but  his  statement  of 
the  circumstances  of  the  execution  of  the  paper  is  opposed 
in  many  particulars  to  the  evidence  given  at- the  trial. 
The  fact  that  the  undertaking  purports  to  be  that  of  the 
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o  individuals,  and  not  of  the  banking  company,  and 
e  fact  that  it  was  given  under  leave  of  county  court  to 
oiend  the  undertaking  after  one  executed  by  the  Craw- 
rd  Banking  Company  had  been  objected  to,  seem  suffi- 
ent  to  sustain  the  verdict  of  the  jury  so  far  as  the  execu- 
on  of  this  undertaking  is  concerned. 
It  is  claimed  that  the  undertaking  was  not  given  for  a 
iflBcient  consideration.  The  record  of  the  county  judge 
lows  that  leave  was  given  to  file  an  amended  one.  It 
aows  that  the  one  executed  first  was  solely  by  the  Craw- 
>rd  Banking  Company  and,  therefore,  presumably  ultra 
ires.  It  shows  an  objection  on  that  ground  and  leave  to 
jnend.  This  additional  bond  is  an  amendment  given  to 
iistain  the  attachment  and  would  have  a  sufficient  con- 
iideration  in  the  retaining  of  the  property  for  whose  hold- 
ng  it  was  given. 

It  is  further  complained  that  there  was  error  in  ad- 
cnitting  any  of  the  county  court  records  for  the  reason  that 
the  defendant  in  that  case  is  named  as  "Lewis'^  Deranleau, 
and  this  action  is  brought  by  "Lucien,"  but  the  evidence 
abundantly  shows,  as  the  petition  alleges,  that  the  present 
plaintiff  was  the  defendant  in  the  attachment ;  that  it  was 
his  property  which  was  taken  and  he  testifies  that  he  is 
known  as  "Lewis,"  "Lucien"  and  "Lew'^  Deranleau.  The 
undertaking  runs  to  the  said  defendant  .and,  as  before 
stated,  we  think  there  is  no  doubt  of  his  identity  with  the 
present  plaintiff. 

Complaint  is  made  of  the  refusal  to  permit  the  de- 
fendants to  prove  a  recovery  of  judgment  for  costs  in  the 
sum  of  |106  on  the  former  reversal  of  the  present  case.  It 
is  impossible  to  see  how  this  can  be  prejudicial,  as  the 
settlement  of  such  costs  would  be  an  inevitable  incident 
of  the  settlement  of  the  judgment  in  plaintiff's  favor  if  it 
is  afiirmed,  but  we  do  not  find  any  such  item  pleaded  in 
the  answer. 

Complaint  is  made  of  instruction  one  because  it  as- 
sumes that  Lucien  Deranleau  was  defendant  in  the  at- 
tachment suit.    As  above  suggested,  we  think  the  evidence 
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is  such  as  to  entirely  warrant  the  court  in  making  snch 
an  assumption.  The  complaint  made  to  instruction  four 
on  the  same  ground  is  not  of  any  better  merit 

(Complaint  is  made  as  to  instruction  numbered  two  be- 
cause it  tells  the  jury  that  the  defendants  in  their  answer 
say  that  they  "executed"  the  undertaking  as  president 
and  cashier  of  the  Crawford  Banking  Company,  as  the 
act  of  said  corporation  and  for  no  other  purposa  The 
point  is  urged  that  in  their  answer  they  admit  "the  sign- 
ing but  in  a  different  shape  and  condition."  An  examina- 
tion of  the  answer  shows  that  the  trial  court  was  literally 
correct  and  the  admission  is  that  they  "executed"  as  is 
stated  in  the  instruction. 

Complaint  is  made  of  instruction  numbered  five  be- 
cause it  does  not  "require  to  be  proved,  as  directed  in 
the  former  decision  of  this  court,  that  the  attachment  was 
dissolved  because  the  court  found  that  it  was  issued  be- 
cause the  grounds  were  untrue  and  did  not  exist"  The 
trial  court,  however,  did  instruct  the  jury  that  they  must 
find  that  the  attachment  was  wrongfully  issued  and  that 
the  grounds  stated  in  the  affidavit  for  it  did  not  exist  and 
were  untrue,  and  in  this,  we  think,  did  follow  the  ruling 
of  this  court. 

As  stated  at  the  beginning,  the  plaintiff  also  has  filed 
a  petition  in  error  asking  that  Jandt's  judgment  against 
Deranlean  with  costs,  which  were  allowed  as  an  offset  to 
plaintiff's  claim,  be  stricken  out  and  judgment  entered 
for  the  full  amount  of  damages  found.  The  only  reason 
assigned  for  such  action  is  that  the  judgment  was  in  favor 
of  Jandt  and  that  he  is  not  a  party  to  this  proceeding. 
We  think,  howevejr,  that  the  plaintiff  can  not  recover  from 
the  sureties  any  more  than  what  is  due  him  from  the 
principal,  and  if  these  judgments  are  a  legal  offset  to  his 
claim  against  Jandt  they  operate  to  reduce  by  so  much 
his  right  of  recovery  against  these  sureties;  that  is  to  say, 
his  damages  by  reason  of  this  attachment  are  to  be  re- 
duced by  the  amount  of  his  legally  ascertained  indebt- 
edness on  the  original  action  to  the  principal.    Van  Etten 
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Kosters,  48  Neb.,  at  page  154;  Raymond  Bros.  v.  Oreen 
Vo.,  12  Neb.,  215. 

It  is  recommended  that  the  judgment  of  the  district 
»urt  be  affirmed. 

KiRKPATEiCK,  0.,  concurs. 

Affirmed. 


iUMSET  Baling  v.  The  Estate  of  Catherine  Baling^ 

Deceased. 

Filed  April  30,  1903.    No.  12,841. 

Commisslomer's  opinion.    Department  No.  1. 

A.ppeal  and  Error:  New  Trial,  Motion  vor:  Failurr  to  File.  Where 
no  motion  for  a  new  trial  is  filed  in  the  court  below,  the  action  of 
the  trial  judge  in  admitting  and  excluding  evidefnce  will  not  be 
reviewed  by  this  court. 

Error    from    the    district    court    for    Sarpy    county. 
Tried  below  before  Rbad^  J.    Affirmed. 

A.  E.  Langdon  and  Geo.  A.  Maguey,  for  plaintiff  in 
error. 

James  Hassettj  contra. 

Oldham^  0. 

This  case  was  originally  begun  on  the  probate  side  ot 
the  county  court  of  Sarpy  county  to  require  the  admin- 
istrator of  the  estate  of  Catherine  Saling,  deceased,  to 
render  an  accounting  and  show  cause  why  he  should  not 
pay  the  claim  of  plaintiff  in  error  against  said  estate. 
Issues  were  joined  on  the  citation  in  the  probate  court, 
and  judgment  was  rendered  in  favor  of  the  administrator. 
The  plaintiff  in  error  appealed  from  the  judgment  of  the 
probate  court  to  the  district  court,  where  issues  were 
again  joined,   and  a  judgment   rendered   affirming  the 
judgment  of  the  probate  court.    From  this  judgment  the 
plaintiff  brings  error  to  this  court 
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At  the  trial  of  the  cause  in  the  district  court  all  evi- 
dence offered  by  plaintiff  was  excluded  by  the  trial  judge. 
No  motion  for  a  new  trial  was  filed  in  the  district  court, 
and  the  questions  we  are  now  requested  to  examine  are 
with  reference  to  the  rulings  of  the  district  court  in  ex- 
cluding the  testimony  offered  by  plaintiff.  These  ques- 
tions, however,  we  cannot  examine  because  no  motion  for 
a  new  trial  was  filed  in  the  court  below,  and  as  tlie  an- 
swer  of  the  administrator  stated  a  good  defense  to  the 
citation,  we  recommend  that  the  judgment  of  the  district 
court  be  affirmed. 

Hastings  and  Ames,  CC,  concur. 

Affirmed. 


Bloodgood  H.  Cutter^  appellee^  v.  Nellie  Woodard^  ap- 
pellant. 

Filed  April  30,  1903.    No.  13,061. 

Commissioner's  opinion.    Department  No.  3. 

Mortgages:  Foreclosure:  Second  Sale:  Costs:  Interj<:8t:  Defi 
ciENCT.  A  sale  of  mortgaged  premises  was  made  under  a  decree 
of  foreclosure  in  January,  1900,  the  plaintiff  in  the  action  bein.^ 
the  successful  bidder.  No  confirmation  of  this  sale  appears  to 
have  been  had  and  no  deed  issued  thereon.  A  second  sale  was  ad- 
vertised 'and  made  in  March,  1902,  the  plaintiff  again  bidding  in 
the  property.  Objection  to  confirmation  was  made  by  the  defendant 
who,  among  other  matters,  urged  the  first  sale  and  the  defend- 
ant's right  to  a  credit  for  the  amount  bid  thereat.  The  court  con> 
firmed  the  sale  and  ordered  a  deed  charging  the  plaintiff  with  the 
costs  of  the  second  sale  and  allowing  interest  on  the  full  amount 
of  the  decree  up  to  the  date  of  the  first  sale  only,  and  a  Judgment 
for  the  deficiency.    Held^  No  error. 

Appeal   from   the   district   court   for   Dawes    countv. 
Tried  below  before  Harrington^  J.    Affirmed. 

Allen  G.  Fisher^  for  appellant. 

Albert  W.  Crites^  contra. 
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A  decree  foreclosing  a  mortgage  was  entered  in  this 
case  July  19, 1898.  An  order  of  sale  issued  on  said  decree 
and  a  sale  of  the  property  was  made  on  January  11,  1900. 
The  plaintiff  was  the  purchaser  at  said  sale,  his  bid  being 
f  1,000,  which  was  more  than  two-thirds  of  the  appraised 
value.  For  some  reason  not  appearing  from  the  record 
the  premises  were  again  advertised  and  sold  to.  the  plain- 
tiff on  March  17,  1902,  his  bid  being  f  1,001.  The  de- 
fendant filed  objections  to  a  confirmation  of  the  sale,  urg- 
ing among  other  matters  "that  the  property  was  sold  at 
sheriff ^s  sale  duly  advertised  and  held  on  January  11, 
1900,  and  the  plaintiff  herein  at  that  time  was  the  pur- 
chaser and  defendant  is  entitled  to  credit  for  the  pur- 
chase price  thereof.  All  of  which  will  appear  by  the  sup- 
plementary bill  of  exceptions  filed  June  5,  1899,  and  the 
return  to  the  order  of  sale  filed  June  11,  1900." 

The  court  made  an  order  confirming  the  sale  but  only 
allowed  the  plaintiff  interest  on  the  amount  of  his  decree 
up  to  the  date  of  the  first  sale  and  charged  him  with  the 
expense  of  the  second  sale. 

We  do  not  think  the  appellant  has  any  cause  of  com- 
plaint. By  insisting  that  there  was  a  sale  of  the  property 
had  on  January  11,  1900,  she  affirmed  the  validity  of  said 
sale.  It  is  apparent  that  if  the  first  sale  was  valid,  and 
the  appellee  confesses  that  such  is  the  case  by  urging  it 
as  an  objection  to  the  second  sale,  the  plaintiff  is  entitled 
to.  a  deed,  and  the  court,  by  making  her  an  allowance  for 
interest  accruing  after  the  date  of  the  first  sale  and  charg- 
ing plaintiff  with  all  expense  of  the  second  sale,  ^ave  her 
everything  to  which  equity  entitles  her.  Such  being  the 
case  it  is  immaterial  what,  if  any,  objections  existed  to 
the  second  sale. 

We  recommend  the  affirmance  of  the  order  appealed 
from. 

PouND^  0.,  concurs. 

Affirmed. 
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Chicago^  Burlington  &  Quincy  Bailboad  Compakt  t. 

John  T.  Bbau 

Filed  Mat  6,  1903.    No.  12,772. 
Commissioner's  opinion.    Department  No.  2. 

1.  Railroads:    Fibes:    Damages:    Evidence  Sufficient.     E^^denoe  ex- 

amined, and  held  sufficient  to  sustain  the  Judgment  of  the  trial 
court    * 

t 

2.  Kailroads.    Friffis:    Damages:    Burden  of  Proof.     "Where  danuipe 

is  caused  by  the  escape  of  fire  from  a  railroad  engine,  the  burden 
is  upon  the  company  to  show  that  the  engine  was  properly  con- 
structed, equipped  and  operated."    Rogers  v.  Kansas  City  <E  O.  X. 

Co.,  52  Neb.,  86,  71  N.  W.  Rep.,  977. 

3.  Bailroads:    Fires:    Damages:    Evidence:    Pbejitdicb.    Action  of  the 

trial  court  in  admitting  evidence  examined,  and  held  not  preju- 
dicial. 

Error  from  the  district  court  for  Kearney  county. 
Tried  below  before  Adams,  J.    Affirmed. 

J.  W.  Detceese  and  Frank  E.  Bishop^  for  plaintiff  in 
error. 

Dailey  &  Paulsen^  contra. 

Oldham^  O. 

This  is  a  suit  for  damages  for  the  loss  of  four  stacks 
of  wheat  alleged  to  have  been  consumed  by  fire  negligently 
set  out  from  one  of  defendant's  engines.  Defendant's  an- 
swer was  a  general  denial.  There  was  a  trial  to  a  jury; 
verdict  (pr  plaintiff;  judgment  on  the  verdict,  and  de- 
fendant brings  error  to  this  court. 

Defendant's  chief  contention  is  that  the  evidence  is  not 
suflEicient  to  support  the  judgment  and  that  the  court 
erred  in  not  directing  a  verdict  for  defendant  at  the  close 
of  the  testimony. 

A  review  of  the  evidence  contained  in  the  bill  of  ex- 
ceptions discloses  that  the  wheat  stacks,  owned  by  plain- 
tiff, were  from  ten  to  eighteen  rods  south  of  the  right 
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the  rule  announced  bv  Norval,  J.,  in  Rogers  i\  Kfi..^ 
i'ity  d-  O.  /?.  Co.,  52  Xeb.,  86,  71  N.  W.  Rep.,  977,  vbefikr 
savs : 

"It  is  true  no  witness  testified  to  having  seen  the« 
pine  emitting  sparks  or  coals  of  fire,  but  that  was  not  A 
solutely  es-'^ential  to  a  recovery.     The  origin  of  the  in- 
like  any  other  disputed  question  of  fact,    may  be  et?t»-- 
lisliHl  by  circumstantial  evidence.     While  the  testim»oj 
adduced  in   this   case  was   not   of  the    most   courindiii: 
character,  we  can  not  say  that  no  inference  could  be  pr^*]^ 
erly  drawn  therefrom  that  the  fire  resulted   from  spark;' 
or  coals  cast  out  by  the  engine.     On  the  contrary,  we  are 
persuaded  that  the  proofs  should  have  been  submitteJ  t* 
the  jury  for  their  consideration,  under   proper  instnK^ 
ticms.    The  rule  in  this  state  is  that  when  fire  is  set  oai 
by  sparks  from  a  passing  engine,  negligence  may  be  ifr 
fernHl,  and  that  the  burden  of  proof  is  upon  the  conipiii} 
to  (Establish  that  the  engine  was  not  faulty  in  construcliot. 
and  was  properly  equipped  and  operated.     Burliuqton  d 
J/.  R,  R,  Co.  i\  ^Vi\stovcr,  4  Neb.,  2G8."    Kelset/  r.  Chm;n 
it  X.  ir.  /i.  Co.,  45  N.  W.  Rep.   [S.  Dak.],  204;  Grn]o2 
Trunk  R.  Co.  v.  Richardson^  91  U.  S.,  454;  Butcher  r.  Vm^i 
y alley  d  C.  L.  R.  Co.,  67  Cal.,  518. 

The  only  other  objection  to  the, action  of  the  trial  court 
calkMi  to  (mr  attention  in  the  brief  of  plaintiff  in  error  i* 
as  to  its  overruling  an  objection  to  the  testimony  of  plain- 
tiff's wife,  to  the  effect  that  the  section  foreman  of  the 
company  came  to  her  house,  a,fter  the  fire,  and  a^sked  her 
about  the  grain  that  was  burned,  as  to  the  numbt^r  of 
acres,  and  said  that  he  wanted  to  send  in  an  application  or 
report  to  the  company  as  to  whose  grain  it  was  and  as  to 
the  amount  of  damage. 

Able  counsel  for  plaintiff  in  error  say  that  ordinarily 
evidence  of  this  kind  would  not  be  objectionable,  but  tliar 
in  view  of  the  fact  that  there  was  not  sufficient  evidence 
to  show  that  the  fire  was  started  from  defendant's  en- 
gine, this  testimony  might  have  btn^n  taken  by  the  jnn* 
as  an  admission  of  the  company  that  it  did  start  the  tire. 


r" 
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We  have  examined  the  record  of  the  admission  of  this 
evidence  and  are  satisfied  that  it  was  admitted  for  no 
such  purpose  Plaintiff  had  alleged  in  his  petition  that 
he  had  presented  his  claim  for  damages  to  the  company 
and  that  it  failed  and  refused  to  pay  the  same ;  this  alle- 
gation was  denied  by  defendant's  answer,  and  the  evidence 
was  probably  admitted  for  the  purpose  of  showing  that 
plaintiff  had  made  a  claim  of  damage  before  the  action  was 
instituted.  For  this  purpose  it  was  unobjectionable,  and 
if  defendant  desired  to  control  it  to  this  end  and  this  alone, 
it  should  have  done  so  by  requesting  a  proper  instruc- 
tion.   This  it  did  not  do. 

Finding  no  reversible  error  in  the  record,  we  therefore 
recommend  that  the  judgment  of  the  district  court  be 
affirmed. 

Barnes  and  Pound^  CO.,  concur. 

•  Affirmed. 


The  Enlow  Cattle  Company  v.  Mallow  B.  Ganow  et  al. 

Filed  Mat  6,  1903.    No.  12,776. 
Commissioner's  opinion.    Department  No.  3. 

1.  BUls    and    Kotes:      Dibectino    Verdict:      Evidence    Insufficient. 

Evidence  examined,  and  held  that  it  was  error  to  direct  a  verdict 
for  the  defendants. 

2.  BUls  and  Notes:     Consideration:     Agreement  to  Convey:     Con- 

struction. A  note,  in  the  usual  form,  contained  a  stipulation  on 
the  back  thereof  in  these  words:  "This  note  is  not  payable  until 
the  south  half  of  the  southeast  quarter  and  the  south  half  of  the 
southwest  quarter  of  section  twenty-six,  township  28,  range  38, 
is  deeded  to  M.  B.  Ganow."  Held,  (1)  That  the  entire  instru- 
ment did  not  of  itself  show  an  agreement  to  convey  the  land 
described  in  the  stipulation.  (2)  That  the  defendant,  by  ob- 
jecting to  evidence  as  to  the  consideration  for  the  note  on  the 
ground  that  the  note  itself  showed  the  consideration,  was  not 
committed  to  the  theory  that  the  consideration  for  the  note  was 
such  agreement  to  convey. 

Error    from    the   district   court   for   Cherry    county. 
Tried  below  before  Westovbr^  J.    Reversed. 
37 
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Allen  O.  Fisher  and  JBT.  H.  Wilson^  for  plaintiff  in  em 
F.  M.  Walcott  and  M.  F.  Harrington^  €x>ntrm, 

Albejrt,  C. 

This  action  was  brought  by  the  Enlow  Cattle  CSompait 
against  Mallow  B.  Ganow,  Jacob  A.  Ganow  and  Thinii' 
Gates,  on  a  promissory  note,  executed  by  the  defendant  h 
one  Bannon,  and  by  him  indorsed  and  transferred  tu  4 
plaintiff.  The  note,  as  it  appears  in  the  petition^  is  s 
follows : 

"|1,400.  Gordon^  Nbb.,  May  6,  1888. 

"November  1,  1899,  after  date,  I  promise  to  pay  to  tfc 
order  of  E.  Bannon,  fourteen  hundred  dollars,  pajal* 
at  the  Exchange  Bank,  Lime  Springs,  Iowa,  value  rt 
ceived,  with  10  per  cent  interest  from  date,  interest  pa? 
able  annually.  Interest  not  paid  when  due  shall  dm 
interest  at  the  rate  of  ten  per  cent  per  annum*  payalife 
annually.  If  suit  is  commenced  on  this  note,  I  agree  ti 
pay  a  reasonable  attorney's  fee  for  collecting  the  same 

"M.  B.  Ganow. 

"J.  A.  Ganow. 

"Thos.  Gates." 

The  defendant  filed  an  answer  and  the  defense  thereii 
relied  upon  now  is  that  the  following  stipulation  was  it 
dorsed  on  the  back  of  the  note,  and  signed  by  the  paye? 
at  the  time  it  was  executed: 

"This  note  is  not  payable  until  the  south  half  of  thf 
southeast  quarter  and  the  south  half  of  the  soutbwies^ 
quarter  of  section  twenty-six,  township  28,  range  38,  fa 
deeded  to  M.  B.  Ganow." 

That  the  agreement  of  the  payee  to  convey  the  lands 
described  in  that  stipulation,  to  the  defendant  Mallow  R 
Ganow,  by  warranty  deed,  was  the  only  consideratior  for 
the  note,  and  that  such  consideration  had  wholly  faih  1. 

The  court  directed  a  verdict  for  the  defendants,  and  im 
judgment  accordingly.     The  plaintiff  brings  error. 
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It  will  be  observed  that  by  the  terms  of  the  note  the 

terest   is  payable  annually;  consequently,  in  order  to 

istain  the  action  of  the  district  court  in  directing  a  ver- 

et,    it    must   conclusively    appear,    not   only    that   the  ji 

ipulation  hereinbefore  mentioned  was  a  part  of  the  note, 

it  also  that  thejfe  was  a  failure  of  consideration.     Be-  fil 

luse,  even  though  the  time  of  payment  of  the  principal  ||j 

im  is  postponed  by  such  stipulation,  it  is  not  claimed, 

ad  will  not  be,  we  think,  that  the  payment  of  interest 

ccording  to  the'  terms  of  the  face  of  the  note  is  also  post- 

oned  thereby. 

In  that  view  of  the  case,  we  do  not  think  the  judgment 
I  the  district  court  should  be  permitted  to  stand.     The 
«reak  point  in  the  record  is  on  the  question  of  the  con- 
ideration  for  the  note.     On  that  question  the  evidence, 
0  our  minds,  is  not  conclusive  that  the  only  considera- 
ion  for  the  note  is  that  alleged  in  the  answer.     In  fact, 
ihe  only  evidence  on  the  part  of  the  defendants  as  to  the 
consideration  for  the  note,  which  the  court  permitted  to 
stand,  was  that  of  Mallow  B.  Ganow,  one  of  the  defend- 
ants, and  the  party  to  whom  the  defendants  claim  the 
conveyance  in  question  was  to  be  made.     On  direct  ex- 
amination he  testified  that  the  only  consideration  for  the 
note  was  that  alleged  in  the  answer.    On  cross-examination 
he  admitted  having  testified   in   another  action   to  the 
effect  that  the  consideration  alleged  in  the  answer  was 
but  a  small  part  of  the  consideration  for  the  note.     In 
other  words,  that  his  testimony  in  the  other  action  flatly 
contradicted  the  defense  of  a  failure  of  consideration.    This 
was  in  the  nature  of  an  admission  against  interest,  be- 
sides an  impeachment  of  the  witness  on  a  material  point, 
and  the  jury  should  have  been  permitted  tjo  decide  which 
of  his  conflicting  stories  was  true.     It  was  error,  there- 
fore, for  the  court  to  direct  a  verdict  for  the  defendants. 
But  the  defendants  contend  that  the  plaintiff  is  estopped 
to  deny  that  the  agreement  to  convey  the  land  was  not  the 
consideration  for  the  note,  because  on  the  trial  it  ob- 
jected to  a  question  propounded  to  a  witness  by  the  de- 
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fendaats  to  elicit  testimony  as  to  the  consideration  for  the 
note,  on  the  ground,  among  others,  "that  the  note  itself 
shows  the  consideration/'  The  theory  of  the  defendants 
is  that,  by  this  objection,  the  plaintiff  must  have  referred 
to  the  stipulation  on  the  back  of  the  note  and  that  by  in- 
terposing such  objection,  which  was  sustained,  it  thereby 
impliedly  admitted  that  the  agreement  to  convey  the  land 
described  in  said  stipulation  was  the  sole  consideration 
for  the  note.  If  the  stipulation  on  the  note  showed  on  its 
face  an  agreement  to  convey  the  land,  and  that  such 
agreement  was  the  consideration  for  the  note,  there  might 
be  some  force  in  this  contention.  But  such  is  not  the 
case.  The  stipulation,  on  its  face,  merely  makes  the  note 
payable  on  the  happening  of  a  future  event.  There  is 
no  more  ground  to  hold  that  the  objection  had  reference  to 
it,  than  that  it  had  reference  to  the  phrase  "value  re- 
ceived." Just  what  it  does  refer  to  is  not  quite  clear.  So 
long  as  neither  the  note  taken  as  a  whole,  nor  the  objec- 
tion, mentions  any  specific  consideration  it  is  purely  a 
matter  of  conjecture  what  the  plaintiff  had  in  mind  when 
the  objection  was  made,  and  it  would  be  a  harsh  applica- 
tion of  a  harsh  rule  to  read  into  the  objection  or  the  note 
the  specific  consideration  which  fits  the  defendants'  theory 
of  the  case. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  reversed. 

Ambs  and  Dufpib,  CO.,  concur, 

Bbvebsbd  and  bemandsd. 


J 
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NEBULA   l!lJMtIDGB;  APPHLLHB,  V.  PAUL  WEBIBBSKI  ETT  kL.y 

APPESJANTS. 

FiLKD  BlAT  6,  1908.    No.  12,822. 

Commissioner's  opinion.    Department  No.  2. 

tgrttST^B:  Fokbcxosube:  Desobiftion:  Sale  of  Sepasatb  Tkacts. 
Where  a  decree  of  foreclosure  proTides  that  the  land  shall  be 
sold  in  separate  tracts,  and  the  notice  of  sale  gives  a  separate 
description  of  each  of  such  tracts,  the  omission  to  state  in  the 
notice  that  the  tracts  are  to  be  separately  sold  is  not  a  valid  ob- 
jection to  confirmation. 

AppBAii  from  the  district  court  for  Sherman  county, 
ied  below  before  SuiiLiVAN^  J.    Affirmed. 


R.  J.  Nightingal0j  for  appellants. 
H.  M.  MatheiVj  control 

Albbrt^  O. 

This  is  an  appeal  from  an  order  confirming  a  sale  of  real 

state  under  a  decree  of  foreclosure.     The  decree  covers  I 

20  acres  of  land  lying  in  two  adjoining  quarter  sections, 

)rovides  that  it  shall  be  sold  in  three  separate  tracts  and 

prescribes  the  order  in  which  it  should  be  sold.     The 

aotice  of  sale  described  each  of  the  three  tracts,  but  did 

not  state  that  they  would  be  sold  separately.     The  land 

was  sold  in  the  order  and  manner  prescribed  by  the  decree. 

The  only  objection  urged  against  confirmation  is  that 

the  notice  of  sale  did  not  state  that  the  land  was  to  be 

sold  in  three  separate  tracts.     It  is  insisted  that  such 

omission  was  calculated  to  induce  the  belief  that  the  land 

was  to  be  sold  in  a  body  and  was  on  that  account  liable  to 

Tuifilead  and  deter  bidders  and  to  prevent  the  property  from 

bringing  its  fair  value.    The  objection  does  not  seem  to  us 

to  be  well  founded.    There  was  nothing  in  the  notice  cal- 

cnlated  to  induce  the  belief  that  the  land  was  to  be  sold 

in  a  body.   On  the  contrary,  that  two  of  the  tracts  lying 
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13  Neb.,  at  page  495;  Turner  v.  O'Brien^  5  Xeb.,  atpc: 
547;  na::zard  v.  Flnry,  24  N.  E.  Rep.  [N.  YJ.  194:  3 
r.  Dohbs^  47  Neb.,  at  page  866. 

It  is  the  duty  which  every  man  owes  to  everr  other  ^3" 
not  to  institute  criminal  proceedings  which  he  has  no  ;  - 
reason  to  believe  are  justified  by  the  facts  and  the  I^t 
Cooley,  Tort«  [2d  ed.],  section  181.  And  where  onew* 
ecutes  knowing  the  facts  do  not  authorize  it,  he  is  lia* 
and  there  is  no  probable  cause.  Flacklcr  r.  A'c/rat.  6S  3 
W.  Rep.  [la.],  348-350. 

It  must  necessarily  follow,  therefore,  that  if  a  prus- 
cutor,  or  one  who  institutes  a  criminal  prosecution,  kn**^^ 
the  accuscKl  to  be  innocent,  he  can  not  believe  him  to  V 
guilty.  All  persons  are  bound  to  know  the  law.  If  t- 
prosecutor  knows  the  true  facts  and  those  facts  conM  d  • 
constitute  the  accused  a  criminal,  when  applied  to  a  c<e 
rect  rule  of  law,  a  prosecution  under  those  facts,  wh?« 
erroneously  applied  to  the  rule  of  law%  can  not  be  jusiiSi't 
A  prosecutor,  or  one  instituting  prosecution,  is  char^^i^ 
with  Avhat  he  actually  knows,  and  all  exculpatory  h^ 
Avhich  exist  and  which  miji^ht  have  been  known  bv  rciiss 
able  inquiry.  Jcssup  v.  Whitcheady  29  Pac.  Rep.  [Cokl 
916;  ruddock  t?.  Watts,  18  N.  E.  Rep.  [Ind.],  at  pagi*  5S: 
NotTcl  i\  Vogcl,  38  N.  W.  Rep.  [Minn.],  705;  i/cn-Aflif 
V.  Piclkc,  84  N.  W.  Rep.  [N.  Dak.],  576;  Rcistcrer  r.  b^ 
Sum,  94  Fed.  Rep.,  343;  Denver,  8.  P.  d  P.  R.  Co.  v.  Con- 
way, 5  Pac.  Rep.  [Colo.],  146. 

Probable  cause  is  a  question  of  law  when  the  facts  an 
undisputed ;  but  it  is  not  for  the  court  to  w^eigh  conflictinr 
evidence  in  an  action  for  malicious  prosecution,  so  as  t? 
establish  undisputed  facts.  Kolk<i  v.  Jones,  71  N.  ff. 
Rep.  [N.  Dak.],  558;  Strieker  v.  Pennsylvania  R,  Co./Sl 
Atl.  Rep.  [N.  J.],  776;  Palmer  v.  Palmer,  40  N.  Y,  Supp., 
829;  Scahndge  v.  McAdam,  41  Pac.  Rep.  [CaL],  409. 

Probable  cause  is  the  existence  of  such  facts  and  cir 
cumstances  as  would  excite  the  belief  in  a  reasoiiablf 
man's  mind,  acting  on  the  facts  within  the  knowlodije  of 
the  prosecution,  that  the  person  chai'god  was  guilty  of  iht 
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law  for  the  court  to  determine  in  this  case,  but  one  of 
fait  to  be  submitted  to  the  jury.  If  there  is  a  conflict  of 
evidence  as  to  the  defendants*  knowledge  of  explanatory 
circumstances,  the  question  of  probable  cause  must  be 
submitted  to  the  jury  under  proper  instructions  from  the 
court,  telling  them  if  they  should  find  so-and-so  there 
would  be  probable  cause,  and  if  they  did  not  find  so-and-so, 
there  would  be  no  probable  cause.  Woodivorth  v.  MilU, 
61  Wis.,  at  page  60;  Fagan  v.  Knox,  1  Abb.  N.  O.  [N.  Y.], 
246;  Sanders  v,  Pahncr,  55  Fed.  Rep.,  220;  Anderson  v. 
Friend,  71  111.,  at  page  480;  Ricliardson  v.  Spangle,  60 
Pac.  Kep.  [Wash.],  64;  Dreyfus  v.  Aul,  29  Neb.,  at  page 
195;  Peterson  v,  Reisdorph,  49  Neb.,  at  page  531;  Ca.sebeer 
V.  Rice,  18  Neb.,  at  page  214;  Nehr  v.  Dobhs,  47  Neb.,  at 
page  866;  Blimk  v.  Atchismi,  T.  d  S.  F.  R.  Co.,  38  Fed. 
Rep.,  313;  Wilson  v.  Bowen,  31  N.  W.  Rep.  [Mich.],  at 
page  83;  Richardson  v.  Dybedahl,  84  N.  W.  Rep.  [S.  Dak.j, 
486;  AlaClay  v.  Hicks,  77  N.  W.  Rep.  [Mich.],  636. 

The  point  of  inquiry  in  these  cases  always  is  whether 
the  defendant  had  probable  cause,  upon  the  existing  facts 
known  to  him,  to  maintain  the  particular  charge  made. 
Wills  V.  Noyes,  29  Mass.,  324. 

If  there  be  an  honest  belief  of  guilt  and  there  exists 
reasonable  grounds  for  such  belief,  the  prosecution  may  be 
justified.  Yet,  however  suspicious  the  appearance  may  be 
from  existing  circumstances,  if  the  prosecutor  has  knowl- 
edge of  facts  which  will  explain  the  suspicious  appearances 
and  exonerate  the  accused  from  a  criminal  charge,  the 
accuser  can  not  justify  a  prosecution  by  putting  forth  his 
prima  facie  circumstances  and  excluding  those  within  his 
own  knowledge  which  tend  to  prove  innocence.  Bauer  v. 
Clay,  8  Kan.,  580;  Shawl  v.  Brown^  28  la.,  46;  Carl  v. 
Ayers,  53  N.  Y.,  at  page  16;  George  v.  Johnson,  25  App. 
IHv.  [N.  Y.],  at  page  126;  Plummer  v.  Johnson,  35  N.  W. 
Rep.  [Wis.],  334;  Galloway  v.  Sfrwart,  49  Ind.,  at  page 
158, 160;  Flackler  v.  Novak,  63  N.  W.  Rep.  [la],  348,  349; 
Brooks  V.  Bradford,  36  Pac.  Rep.  [Colo.],  303;  Wass  v. 
Stevens^  28  N.  E.  Rep.  [N.  Y.],  21;  Ross  v.  Lang  worthy, 
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Where  defendant  seeks  to  justify  the  prosecution  on 
advice  of  counsel,  he  must  show  that  he  stated  to  such 
counsel  all  the  facts  within  his  knowledge;  and  all  that; 
he  could  ascertain  Avith  reasonable  diligence  and  inquiry, 
and  received  such  advice  and  prosecuted  thereon  honestly 
and  in  good  faith.  Merchant  v.  Pielke^  84  N.  W.  Rep. 
[N.  Dak.],  574. 

If  the  advice  of  counsel  is  obtained  upon  a  given  state  of 
facte,  which  is  utterly  unfounded,  such  advice  can  not 
avail  as  a  defense  to  an  action  for  malicious  prosecution. 
Gann  t?.  VaniddOj  25  So.  Rep.  [La.],  at  page  86;  Decoiix 
V.  lAeux^  33  La.  Ann.,  392;  Glascock  v.  Bridges ^  15  La. 
Ann.,  672;  Grundy  v.  Crescent  News  &  Hotel  Go.j  38  La. 
Ann.,  974;  Cointenient  v.  Cropper,  41  La.  Ann.,  303,  6 
So.  Rep.,  127. 

If  the  prosecuting  witness,  or  party  causing  the  pros- 
ecution, has  reason  to  believe  that  exculpatory  facte  exist, 
he  must  make  inquiry  and  inform  counsel  of  such  belief 
in  order  to  rely  upon  advice  of  counsel.  Scrivani  v.  Don- 
deroy  60  Pac.  Rep.  [Cal.],  463. 

The  rule  as  to  the  advice  of  the  prosecuting  attorney, 
and  other  counsel,  is  the  same.  Thompson  v.  Lnimley^  50 
How.  Prac.  [N.  Y.],  105;  Johnson  v.  Miller,  19  N.  W.  Rep. 
[la.],  310. 

In  this  case  it  is  testified  by  the  prosecuting  attorney 
and  the  Pacific  Express  Company  witnesses,  that  Mr. 
Baldrige  said  to  all  the  parties  seeking  to  prosecute:  "If 
what  you  say  is  true,  then  you  are  justified  in  filing  an 
information,"  and  further,  that  the  prosecuting  attorney 
did  not  pretend  to  vouch  for  the  truthfulness  of  any  of  the 
statemente.  This  testimony  completely  eliminates  all 
question  of  the  advice  of  counsel.  The  burden  of  showing 
the  advice  of  counsel,  by  preponderance  of  the  evidence, 
is  upon  the  defendant.  Ma^ining  v.  Finn,,  23  Neb.,  511. 
Furthermore,  the  defense  must  show  what  facts  were  com- 
municated to  counsel.    Jonasen  v,  Kennedy^  39  Neb.,  313. 

It  is  also  a  question  of  fact  for  the  jury  to  determine 
whether  or  not,  where  advice  of  counsel  is  relied  upon,  the 


Vol.  4]  JANUARY  TERM,  1903.  523 

Sudborough  v.  Pacific  Express  Co. 

facte  were  fully  diseloaed  to  such  counsel.  McLeod  v. 
McLeod,  73  Ala,,  42;  Potter  v.  Scale,  8  Cal.,  217;  Sea- 
bridge  v.  McAdam,  41  Pac.  Bep.  [Cal.],  409;  Afiderson  v. 
Fncn<l,'71  111.,  475;  Conncnj  v.  Manning ,  39  N.  E.  Rep. 
[Mass.],  558;  Thompson  v.  Price,  59  N.  W.  Rep.  [Mich.], 
253;  Smith  v.  Walter,  17  Atl.  Rep.  [Pa.],  466.     - 

It  IS  also  a  question  of  fact  for  the  jury  to  determine 
whether  the  prosecution  was  in  good  faith,  believing  the 
person,  charged  with  crime,  guilty.  Johnsoiv  v.  Miller,  19 
K  W.  Rep.  [la.],  310. 

It  may  be  contended  that  Mr.  Young  had  charge  of  this 

« 

prosecution,  and  that  he  did  not  know  anything  about  the 
matters  except  as  Hunt  told  him.  This  is  not  a  sufficient 
excuse  as  to  the  corporation.  We  grant  it  may  be  suffi- 
cient as  to  Mr.  Young  in  his  individual  capacity.  Knowl- 
edge acquired  by  the  company  can  not  be  buried  or  de- 
stroyed by  change  of  officers.  The  corporation  here  seeks 
to  deny  that  Sudborough  was  authorized  to  make  cer- 
tain expenditures,  therefore,  denies  the  knowledge  of  his 
authority  to  expend.  Notice  to  an  administrative  officer 
of  a  material  fact  is  notice  to  the  corporation.  Licbefritz 
V.  The  Dubuque  Street  R.  Co.,  48  la.,  709;  Quincy  Coal 
Co.  V.  Hood,  77  111.,  at  page  75;  Fitzgerald  v.  Fitzgerald 
&  Mallory  Conati^ctiori  Co.,  41  Neb.,  at  page  416;  Reed 
Brothers  v.  First  National  Bank,  46  Neb.,  168;  Pikes  Peak 
Potccr  Co.  V.  City  of  Colorado  Springs,  105  Fed.  Rep.,  at 
pages  10,  11;  Smith  v.  Board  of  Water  Commissioners,  38 
Conn.,  208;  White  v.  Barlow,  72  Ga,,  887;  Indiana  I.  &  I. 
R.  Co.  V.  Sirannell,  157  111.,  616,  41  N.  E.  Rep.,  989; 
Conant,  Ellis  d  Co.  v.  Reed,  1  Ohio  St.,  298. 

On  the  question  of  notice  to  corporations,  through  its 
agente  or  officers,  see,  also,  Sloan  v.  Southern  California 
R.  Co.,  44  Pac.  Rep.  [Cal.],  320;  Denver,  S.  P.  &  P.  R.  Co. 
V.  Conway,  5  Pac.  Rep.  [Colo.],  142;  Conro  v.  The  Port 
Eenry  Iron  Co.,  12  Barb.  [N.  Y.],  27;  The  Pittsburg,  F. 
W.  d  C.  R.  Co.  V.  Ruby,  38  Ind.,  294,  10  Am.  Rep.,  111. 

That  notice  to  an  agent  is  notice  to  his  principal,  as  a 
general  proposition,  needs  no  citations.    It  is  conclusively 
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presumed  that  an  agent  communicAites  hitf  knowledge,  ac- 
quired in  his  line  of  duty,  to  his  principal.  3  Clark  and 
Marshall,  Private  Corporations,  page  2207,  section  723; 

Eowiaon,  v.  Alabcuma  Coal  &  Iron  Co.,  70  Fed,  Rep.,  683, 
698,  699. 

Cases  may  be  found  which  hold  that  knowledge  pos- 
sessed by  one  agent,  not  connected  in  any  manner  with  the 
subject-matter  of  the  duties  being  performed  by  another 
agent,  is  not  notice  to  the  company.  Such  is  the  rule  in 
the  Iowa  case  cited  by  counsel  for  defendants  in  error, 
and  such  was  the  holding  of  a  Michigan  case,  Oreat  West- 
em  R.  Go.  V.  Wheeler y  20  Mich.,  419.  They  are  not  ai>- 
plicable  to  the  case  at  bar.  The  true  rule,  and  one  not  in 
conflict  with  the  Iowa  and  Michigan  cases,  is  as  follows : 

"When,  at  the  time  of  a  transaction,  a  corporation  has 
notice  by  reason  of  the  knowledge  of  an  officer  or  agent, 
such  notice  is  not  affected  by  the  subsequent  death  of  the 
officer  or  agent,  or  other  termination  of  agency.''  3  Clark 
and  Marshall,  Private  Corporations,  page  2206,  section 
722;  Birmingham  Trust  &  Savings  Co.  v.  Louisiana  Na- 
tional Bank^  99  Ala.,  379,  13  So.  Rep.,  112,  115;  Howison 
V.  Alabama  Goal  &  Iron  Co.^  70  Fed.  Rep.,  683,  689-699. 

Mr.  Morsman,  during  all  this  time,  was  a  member  of  the 
board  of  directors,  and  all  the  knowledge  he  possessed 
came  to  him  while  such  member,  and  while  in  the  perform- 
ance of  his  duties  officially.  This  was  notice  to  the  com- 
pany. Cumberland  Coal  &  Iron  Go.  v.  Sherman,  30  Barb. 
[N.  Y.],  553;  Farmers'  and  Citizens'  Bank  v.  Payne,  25 
Conn.,  444,  68  Am.  Dec,  362 ;  Smith  v.  The  South  Royal 
ton  Bank,  32  Vt,  341,  76  Am.  Dec.,  179;  3  Clark  and 
Marshall,  Private  Corporations,  page  2205,  section  721; 
1  Morawetz,  Private  Corporations  [2d  ed.],  pages  511, 
512,  sections  5406^  540c. 

W.  W.  Morsman,  contra. 

The  undisputed  facts  showed  there  was  probable  cause 
for  believing  Sndborough  guilty  of  the  offense  as  charged. 
When  the  facts  are  established  without  dispute  or  con- 


r 


Vol.  4]  JANUARY  TERM,  1903.  ^  525 

8n4boro«gh  t.  Pacific  Ezpren  Co. 

flict,  the  question  of  probable  cause  is  a  pure  question  of 
law  which  it  is  the  duty  of  the  court  to  determine  without 
submission  of  the  case  to  the  jury,  and  it  is  wholly  im- 
material whether  the  plaintiflf  was  or  was  not  guilty  of  the 
offense  charged  in  the  criminal  prosecution^  except  as 
proof  of  guilt  would  establish  the  existence  of  probable 
cause.  Turner  v.  O'Brien,  5  Neb.,  542;  Travis  v.  Smith, 
1  Pa.  St.,  at  page  237 ;  Jonmcn  v.  Kennedy ,  39  Neb.,  313, 
319 ;  Dreyfus  v.  Aul,  29  Neb.,  191,  197 ;  Hagelund  v.  Mur- 
phy, 54  Neb.,  545;  Meyer  v.  Louisville,  dc,  R.  Co.,  98 
Ky.,  365,  33  S.  W.  Rep.,  98;  AlUn  Co.  v.  Mumford,  55  S. 
W.  Rep.  [Ky.],  913. 

TJie  defendant  not  only  laid  the  whole  case  before  the 
county  attorney,  but  the  county  attorney  himself  took 
charge  of  the  investigation  and  collected  all  evidence  and 
ofScially  determined  that  the  prosecution  should  be  in- 
stituted and  what  charges  should  be  made.  Where  a  com- 
plaining witness  fully  and  fairly  lays  before  counsel  all 
of  the  facts  bearing  upon  the  guilt  of  the  accused  within 
his  knowledge,  and  after  having  exercised  reasonable  dili- 
gence to  obtain  knowledge,  and  in  good  faith  acts  upon 
the  advice  of  such  counsel  in  instituting  the  prosecution, 
an  action  for  malicious  prosecution  can  not  be  main- 
tained. Peterson  v.  Reisdorph,  49  Neb.,  529;  Dreyfus  v. 
Aul,  29  Neb.,  191.  And  the  rule  is  even  stronger  where 
the  matter  is  placed  in  the  control  of  the  public  prosecutor 
and  he  officially  undertakes  an  investigation  for  the  dis- 
covery of  the  facts,  and  assumes  responsibility  for  the 
prosecution.    Smith  v.  Austin,  13  N.  W.  Rep.  [Mich.],  593. 

It  is  the  duty  of  the  county  attorney  to  prosecute,  and, 
incidentally,  he  has  authority  to  determine,  and  is  charged 
with  the  duty  of  determining,  whether  or  not  there  is  prob- 
able cause.  CJompiled  Statutes,  chapter  7,  sections  16,  17 
[Annotated  Statutes,  sections  9140,  9141]. 

The  knowledge  of  an  agent  which  constitutes  notice  to 
the  principal  is  such  knowledge  as  the  agent  possesses  or 
receives  in  the  course  of  the  very  transaction  which  be- 
comes the  subject  of  the  suit     But  knowledge  obtained 
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by  one  agent,  while  engaged  in  a  particular  transaetioD, 
is  not  notice  to  the  principal  when  acting  through  an- 
other agent  in  respect  to  a  different  transaction.  Storj. 
Agency  [9th  ed.],  section  140;  Congar  v.  The  Chicago  d 

N.  W.  R.  Co.,  24  Wis.,  157. 

It  is  held  in  many  courts  that  the  judgment  of  a  court 
of  competent  jurisdiction  is  conclusive  evidence  of  prob- 
able cause,  even  though  it  be  reversed  on  appeal,  unless  it 

is  alleged  and  proved  that  the  judgment  was  obtained  hy 
fraud,  or  perjury  of  the  prosecuting  witness,  or  suborna- 
tion of  perjury  by  him.  Clooti  v.  Gerry,  13  Gray  [Mass.], 
201 ;  Whitney  v.  Pcckliam,  15  Mass.,  243 ;  Phillips  v.  Vil- 
lage of  Kalamazoo,  18  N.  W.  Rep.  [Mich.],  547;  Crescent 
City  Live  Stock  Co.  v.  Biitcltei'^s  Union  Slaughter-House 
Co.,  120  U.  S.,  141,  159;  Root  v.  Rose,  72  N.  W.  Rep 
[N.  Dak.],  1022;  PoA^ker  v.  Farley,  10  Cush.  [Mass.],  279; 
Dennehey  v.  Woodsum,  100  Mass.,  195;  Knight  v.  Inter- 
national  &  G.  N.  R.  Co.,  23  U.  S.  App.,  356;  Joh7ison  r. 
Miller,  63  la,,  529;  Boivman  v.  Brown,  52  la.,  437. 

The  same  effect  is  given  to  the  judgment  of  a  justice 
of  the  peace  on  preliminary  examination.  Ganea  v.  South- 
ern Pacific  R.  Co.,  51  Cal.,  140;  Diemer  v.  Herher,  75  Gal.. 
287.  But  the  cases  are  not  in  harmony.  Ross  v.  Hixon, 
12L.  K.  A.  [Kan.],  760. 

This  court,  in  a  well  considered  case,  decided  upon  prin- 
ciple, and  upon  review  of  the  leading  cases,  has  laid  do\\Ti 
the  rule  that  the  effect  of  a  judgment  may  be  rebutted  by 
pleading  and  proving  "any  facts  which  show  that  thi* 

comdction  was  under  circumstances  depriving  it  of  any 
naturally  probative  effect."    T^iehr  v.  Dobhs,  47  Neb.,  863. 

KlRKPATRICK^  O. 

This  is  an  action  brought  by  Thomas  K.  Sudborougl  , 
plaintiff  in  error,  against  the  Pacific  Express  Compai  ' 
and  Erastus  Young,  defendants  in  error,  to  recover  dan 
ages  for  malicious  prosecution.    Trial  was  had  to  the  dij 
trict  court  for  Douglas  county,  lasting  many  days,  f : 
which  a  large  amount  of  testimony  was  taken  on  behs  ' 
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of  both  parties.     At  the  conclusion  of  the  testimony  the 
court,  on  motion  of  defendants  in  error,  instructed  the 
jury  to  bring  in  a  verdict  for  defendants  in  error,  and  from 
the  judgment  entered  upon  such  verdict  error  is  prose- 
cuted to  this  court.    Many  questions  are  presented  in  the 
argument  which  do  not  seem  to  require  determination. 
We  have  very  carefully  read  all  of  the  evidence  in  the 
record,  and  are  forced  to  the  conclusion  that  the  undis- 
puted evidence  establishes  beyond  question  probable  cause 
to  believe  that  plaintiff  in  error  was  guilty  of  the  crime 
charged.    It  would  not  subserve  any  good  purpose  to  en- 
ter upon  an  extended  discussion  of  this  evidence.     For 
many  years  prior  to  1897  the  Pacific  Express  Company, 
at  its  headquarters  in  the  city  of  Omaha,  was  being  syste- 
matically robbed  by  some  of  its  employees.    These  pecula- 
tions and  embezzlements  seem  to  have  amounted  to  be- 
tween $40,000  and  $50,000.     Plaintiff  in  error  himself 
seems   to   have   admitted    that   his   own    embezzlements 
amounted  to  more  than  $14,000,  all  of  which  he  claimed 
were  outlawed  at  the  time  he  made  the  confession,  and  be- 
cause of  which  he  seems  never  to  have  been  prosecuted. 
The  case  is  in  very  many  respects  like  that  of  Bcchcl  v.  Pa- 
cific Ewpress  Co.,  65  Neb.,  826,  91  N.  W.  Rep.,  853,  and 
arose  out  of  the  same  series  of  robberies  and  embezzle- 
ments as  in  this  case.    The  questions  presented  in  the  case 
at  bar  are  the  same  as  those  presented  and  determined 
in  the  case  above  referred  to.    With  the  conclusion  reached 
there  we  are  content 

The  undisputed  evidence  being  such  as  to  establish  be- 
yond question  probable  cause  to  believe  plaintiff  in  error 
guilty  of  the  offense  of  which  he  was  charged,  the  directed 
verdict  of  the  trial  court,  and  judgment  thereon,  are  right, 
and  it  is  recommended  that  the  same  be  affirmed. 

Hastings^  C,  concurs. 

Affibmed. 
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Frank  J.  Hayek,  appellant,  v.  Adolph  Prachell  bt  alu. 

APPELLEES. 

Filed  May  20,  1903.     No.  12,643. 

Ck>mmi88ioner's  opinion.    Department  No.  2. 

Creditors'  Suit:  Evidence  of  Judgment:  Execution.  In  order  to 
maintain  an  action  in  the  nature  of  a  creditors'  bill  in  aid  of 
execution,  to  set  aside  a  deed  and  subject  the  land  described 
therein  to  the  payment  of  a  judgment,  it  is  necessary  to  prove, 
by  some  competent  evidence,  the  existence  of  a  valid  judgment 

Appeal  from  the  district  court  for  Saline  county. 
Tried  below  before  Stubbs^  J.    Affirmed. 

F.  /.  Foss  and  B.  V.  Kohout^  for  appellant 

Hastings  &  Eastings ^  contra. 

Barnes^  C. 

This  is  a  suit  in  the  nature  of  a  creditors'  bill  in  aid  of 
execution,  brought  against  Adolph  Pracheil  and  Barbara 
Prachiel,  his  wife,  to  set  aside  two  certain  deeds  of  real 
estate  and  subject  the  land  conveyed  thereby  to  the  pay- 
ment of  a  judgment  which  appellant  alleged  he  had  ob- 
tained and  holds  against  Adolph.  One  of  the  deeds  men- 
tioned in  the  petition  was  executed  by  Adolph  Prachiel 
and  his  wife,  Barbara,  to  one  Edward  Eckert,  by  which 
they,  for  the  alleged  consideration  of  $i^  conveyed  the 
north  half  of  the  southeast  quarter  of  section  16,  town- 
ship 7,  range  4  east,  to  him,  and  the  other  was  immediately 
thereafter  executed  by  Eckert  to  Barbara  Prachiel,  so  that 
Adolph,  as  a  matter  of  fact,  conveyed  the  land  in  ques- 
tion to  his  wife  by  and  through  the  intervention  of  a 
third  party.  It  was  alleged  in  the  petition,  among  other 
things,  that  the  plaintiff  had  obtained  a  judgment  against 
Adolph  Pracheil;  that  he  had  had  a  transcript  thereof 
filed  in  the  office  of  the  clerk  of  the  district  court  for 
Saline  county;  that  an  execution  had  been  issued  thereon 
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and  levied  on  the  land  in  question.  But  it  was  not  al- 
lied in  the  petition  that  an  execution  had  ever  been  is- 
sued and  returned  unsatisfied  in  whole  or  in  part  for  want 
of  goods  and  chattels  whereon  to  levy.  Defendants  an- 
swered the  petition  and  denied  each  and  every  allegation 
contained  therein  not  specifically  admitted.  It  was  alleged 
in  the  answer  that  the  defendants  were  husband  and  wife, 
and  for  more  than  four  years  had  been  and  were  still  re- 
siding on  the  land  in  question  as  their  homestead;  that 
neither  of  them  owned  or  possessed  any  other  further  or 
different  land,  town  lots  or  houses  subject  to  exemption 
as  a  homestead.  It  was  alleged  that  the  consideration  for 
the  deeds  in  question  was  $800  paid  by  Barbara  Pracheil 
to  her  husband,  Adolph;  that  there  was  a  mortgage  of 
$500  and  interest  amounting  to  |30  on  the  land,  which 
was  a  valid  and  subsisting  first  lien  on  the  premises. 
These  allegations  were  denied  by  the  reply.  The  cause 
was  tried  to  the  court  without  a  jury  and  at  the  close  of 
the  evidence  the  court  found  generally  for  the  defendants 
and  dismissed  the  plaintiff's  action.  Prom  that  judgment 
plaintiff  appealed  to  this  court. 

An  examination  of  the  evidence  satisfies  us  that  the 
land  was  conveyed  from  Adolph  Pracheil  to  his  wife  for 
the  puri>oses  alleged  in  the  appellant's  petition.  But  it 
further  appears  that  it  is  the  homestead  of  the  defend- 
ants and  as  such,  under  our  law,  it  was  not  the  subject 
of  fraudulent  alienation  unless  its  value  exceeded  the  sum 
of  f  2,000,  and  in  that  event  the  surplus  can  be  reached  hy 
the  proper  proceeding  and  subjected  to  the  payment  of 
the  appellant's  claim.  The  findings  and  judgment  of  the 
district  court  will  nevertheless  have  to  be  affirmed,  be- 
cause there  is  no  competent  evidence  in  the  record  to 
prove  that  the  appellant  has  a  judgment  as  alleged  in  his 
petition,  or  that  any  execution  has  ever  been  issued 
thereon. 

At  the  trial,  H.   H.   Hendee,  county  judge  of  Saline 
county,  testified  that  in  his  record  he  found  a  judgiiu^nt 
against  Jan  Melick  and  Adolph  Pracheil,  but  it  was  not 
38 
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f 

f  identified  as   the  one  described  in  appellant's  petition. 

r  The  clerk  of  the  district  court  testified  that  "a  transcript 

was  filed  in  his  office  on  March  14, 1901,  of  Frank  J.  Hayek 

*  against  Jan  Melick  and  Adolph  Pracheil."     This  is  the 

only  reference  to  the  procurement  of  a  judgment  or  the 
issuance  of  an  execution  thereon,  and  nothing  further  in 
relation  to  this  matter  can  be  found  in  the  record.  The 
judgment  was  neither  offered  nor  introduced  in  evidence, 
nor  does  a  copy  of  it  anywhere  appear  in  the  bill  of  ex- 
ceptions. This  evidence  was  insufficient  to  establish  the 
existence  of  a  valid  judgment  as  alleged  in  the  petition 
of  the  appellant.    Burge  v.  Oandy^  41  Neb.,  149. 

There  is  a  total  want  of  proof  to  show  that  any  ex- 
ecution was  ever  issued  or  delivered  to  the  sheriff  or  by  him 

returned  unsatisfied  in  whole  or  in  part.  It  is  true,  how- 
ever, that  it  is  alleged  in  the  petition  that  an  execution  had 
been  issued  on  the  judgment  and  levied  on  the  land  in 
question,  and  it  was  sought  to  set  aside  the  conveyances 
in  aid  of  such  execution.  This  may  be  done  in  a  proper 
case,  but  in  order  to  authorize  the  court  to  grant  such  relief 
some  competent  evidence  must  be  introduced  to  establish 
the  fact  of  the  issuance  of  the  execution  and  that  it  had 
been  levied  on  the  land  in  question.  Kroii^kop  v.  Krou- 
skop,  70  N.  W.  Rep.  [Wis.],  475;  Hughes  t\  Hunner,  64  N. 
W.  Rep.  [Wis.],  887;  Weaver  v.  Cress man^  21  Neb.,  675;  i 
Am.  &  Eug.  Ency.  I>aw  [1st  ed.],  573. 

Without  doubt  tlie  general  finding  of  the  court  in  favor 
of  the  appellees  was  based  on  this  total  want  of  competent 
evidence  to  sustain  the  action.  Under  the  facts  proved 
herein  no  judgment  could  have  been  rendered  except  one 
of  dismissal. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Pound  and  Oldham^  CC,  concur. 

Affirmed. 


Fremont  Brewing  Co.  t.  Pckarek. 

Febmont  Brewing  Company  v.  Mike  Pbkaeek. 

Filed  Mat  20.  1903.    No.  12,672. 
CommlBBioner's  opinion.    Department  No.  2. 

1.  Attacluneat:     DiasoLUTioN :     Evidence   CDNrLicTtNo:     ArprDAviTs: 

PiKDiHQB.  On  disputed  questions  of  fact  tried  on  e3:-parle  affida- 
vits In  support  of  a  motion  to  dissolve  an  attachment,  the  findings 
of  the  trial  court  vlll  not  be  disturbed  unleaa  clearly  agalnet  the 
weight  of  the  evidence. 

2.  Attachment:    EvioEiiri  Sufficient.     Evidence  examined,  and  held 

sufficient  to  support  the  Judgment  of  the  trial  court. 

Erhoe  from  the  district  court  for  Saundere  county. 
Tried  below  before  Sornbokger,  J.    Affirmed. 

E.  F.  Gray  and  Tarpevning  <l  Placek,  for  plaintiff  in 
error. 

E.  E.  Good  and  G.  \V.  Simpson,  contra. 

OlJ)HAM,  O. 

On  December  26,  1901,  the  Fremont  Brewing  Company 
instituted  its  suit  on  six  promissory  notes  of  flOO  each. 
These  notes  were  all  dated  April  30, 1901.  anti  due  in  two, 
three,  four,  five,  six  and  seven  months  after  date  respect- 
ively. The  plaintiff  filed  an  affidavit  for  an  attachment 
alleging  numcrons  statutory  grounds  therefor,  and  caused 
the  same  to  be  levied  upon  a  saloon  stock,  formerly  owned 
by  the  defendant,  and  also  summoned  the  Bank  of  Weston 
to  answer  as  garnishee.  Defendant  subsequently  filed  a 
motion  to  dissolve  the  attachment  because  the  facts  stated 
in  the  affidavit  were  not  sufiicient  to  justify  the  issuing 
of  the  same  and  because  the  facts  alleged  in  the  affidavit 
were  untrua  These  issues  of  fact  were  tried  to  the  court 
on  affidavits  and  counter-affidavits  filed  by  the  contending 
parties  and  were  determined  in  favor"  of  the  defendant. 
The  attachment  was  accordingly  discharged  and  plaintiff 
brings  error  to  this  court. 
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While  numerous  statutory  grounds  for  attachment  were 
alleged  in  plaintiff's  affidavit,  only  two  of  these  were  sup- 
ported by  any  testimony;  one  was  that  tiie  debt  had  been 
fraudulently  contracted,  the  other  that  the  defendant  was 
converting  his  property  into  money  for  the  purpose  of 
defrauding  creditors. 

It  appears  without  dispute  that  the  defendant  had  been 
engaged  in  the  saloon  business  in  Weston,  Saunders 
county,  Nebraska,  from  April,  1900,  until  June  7,  1900,  in 
connection  with  a  partner,  at  which  time  the  partnership 
was  dissolved  and  defendant  continued  in  the  business  in 
his  own  name  until  November  1,  1901,  at  which  time  he 
sold  out  his  business  for  the  alleged  price  of  |1,650.  It 
also  appears  that  all  the  time  the  defendant  was  engaged 
in  business  he  purchased  beer  from  the  plaintiff;  in  fact 
rented  the  building  in  which  his  saloon  was  conducted 
from  it,  and  bound  himself  to  sell  plaintiff's  beer  or  else 
pay  an  additional  sum  of  $600  per  annum  for  the  use  of 
the  premises  if  he  failed  to  do  so.  It  appears  that  in  1900 
defendant  was  the  owner  of  a  quarter  section  of  land  in 
Butler  county,  Nebraska,  valued  at  about  $3,000,  subject 
to  a  mortgage  of  $1,000.  It  is  alleged  in  plaintiff's  af- 
fidavit that,  for  the  purpose  of  procuring  credit  from  the 
brewery,  defendant  represented  to  them  that  he  was  the 
owner  of  this  land  free  from  incumbrances.  This  fact, 
however,  is  positively  denied  in  defendant's  affidavit  and 

he  alleges  that  he  never  made  any  property  statement  for 
the  purpose  of  procuring  credit,  but  that  he  was  com- 
pelled  under  the  condition  of  his  lease  to  sell  plaintiff's 
beer  or  else  pay  an  additional  rental  of  $50  per  month  for 
the  use  of  its  building.     September  13,  1900,  and  long  be- 
fore the  notes  in  controversy  were  given,  defendant  sol 
bis  lands  in  Butler  county  to  his  brother-in-law  for  a  co] 
sideration  of  $2,500,  $1,500  of  which  were  allegeil  to  ha^ 
been  paid  in  cash,  and  the  mortgage  of  $1,000  assumed  b 
the  purchaser.     Defendant  claims  that  he  expended  $50 
of  this  purchase  money  on  his  homestead  in  Weston,  an 
used  the  other  $1,000  in  his  business.    It  appears  withoi 
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dispute  that  defendant  had  complained  to  plaintiff  that 
his  business  was  a  losing  one  and  had  requested  its  of- 
ficers to  aid  him  in  disposing  of  his  stock.     At  the  end 

of  the  license  year  defendant  was  in  debt  to  the  plaintiff 
in  the  sum  of  $400  for  beer  and  also  applied  for  a  loan  of 
$600  to  procure  a  renewal  of  his  license;  the  advance  was 
made  and  plaintiff  took  ten  promissory  notes  of  $100 
each,  maturing  a  month  apart,  in  payment  of  this  in- 
debtedness, and  the  six  unpaid  notes  of  this  series  are 
the  foundation  of  this  cause  of  action. 

Defendant  accounts  fully  and  particularly  for  all  the 
money  which  he  received  for  the  sale  of  the  saloon  in 
November,  1901,  and  shows  that  he  applied  it  all  to  the 
payment  of  his  debts,  some  of  which  went  to  plaintiff,  with 
the  exception  of  the  unpaid  $600  note  which  was  in  the 
Bank  of  Weston. 

It  is  strongly  urged  by  counsel  for  plaintiff  in  error 
that  we  should  review  these  conflicting  affidavits  and  de- 
clare that  the  judgment  of  the  trial  court  was  plainly 
against  the  weight  of  the  evidence.  It  is  urged  that  as 
all  this  testimony  was  heard  on  ex-parte  affidavits,  the 
trial  judge  had  no  advantage  over  the  reviewing  court  in 
determining  the  credibility  of  the  witnesses  nor  the  weight 
to  be  attached  to  their  testimony,  and  that  in  the  case  at 
bar  we  should  determine  the  facts  on  the  weight  of  the 
testimony  uninfluenced  by  the  findings  of  the  lower  court. 

While  we  might  not  feel  so  firmly  bound  by  a  finding  of 
fact  made  by  a  trial  judge  on  proof  consisting  solely  of 
ex'parte  affidavits  aa  we  would  by  a  finding  of  fact  made 
where  the  witnesses  are  examined  and  cross-examined  in 
his  presence,  yet  the  rule  is  well  established  in  this  state 
that  even  on  disputed  questions  of  fact  tried  on  affidavits 
in  support  of  a  motion  to  dissolve  an  attachment,  the  find- 
ings of  the  trial  court  will  not  be  disturbed  unless  clearly 
against  the  weight  of  the  evidence.  Johnson  v.  Steele,  23 
Neb.,  82;  Dol(m  v.  Armstrong^  35  Neb.,  339,  53  N.  W.  Rep., 
132;  Geneva  National  Bank  v.  Bailor ,  48  Neb.,  866,  67  N. 
W.  Rep.,  865.     We  might  say  further,  even  if  this  were 
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not  the  rule,  a  careful  examination  of  all  the  evidence  con- 
tained in  the  bill  of  exceptions  leads  us  to  the  conviction 
that  the  judgment  of  the  trial  court  is  clearly  supported 
by  the  weight  of  the  evidence. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Barnes  and  Pound^  CO.,  concur. 

Affirmed. 


I.  R.  Postal,  Overseer  of  Road  Distjiict  No.  19  op  Stan- 
ton County^  Nebraska,  v.  Joseph  Martin. 

Filed  May  20,  1903.     Na  12,731. 
Ck>mmissioner's  opinion.    Department  No.  3. 

1.  Counties:     Jurisdiction:     Highways:     Records:     Lapse  of  Time. 

Whenever  it  becomes  necessary  to  invoke  the  record  of  proceed- 
ings of  an  official  tribunal  of  limited  powers  for  the  purpose  of 
establishing  a  substantive  right  or  title,  it  is  indispensable  to  the 
success  of  the  party  relying  thereupoti  that  it  be  shown  affirm- 
atively that  the  body  had  acquired  jurisdiction  of  the  subject 
of  its  action.  If  he  fails  so  to  do,  the  mere  lapse  of  time  will 
not  supply  the  omission. 

2.  Limitation  of  Actions:    Adverse  Possession:    Heanino  of  Statute. 

It  has  for  many  years  been  the  established  doctrine  of  this  court 
that  the  statute  of  limitations,  with  reference  to  real  property, 
is  neither  a  statute  of  presumptions  nor  one  of  repose,  but  that 
the  continued,  exclusive,  open,  notorious  atid  adverse  possession 
of  lands  for  the  period  of  limitations,  operates  of  itself,  as  a  grant 
of  all  adverse  titles  and  interests  to  the  occupant 

3.  Easement:    Highways:    B\'idence  of  Intent.    The  passive  permis- 

sion by  the  owner  of  lands  of  the  use  of  them  by  the  public,  is 
not  alone  evidence  of  an  intent  to  dedicate  them  to  such  use. 

4.  Easement:   Highways:  Adverse  Possession:  Conflictino  Evidbnce: 

Appeal.  The  question  whether  the  public  has  acquired  by  exclu- 
sive adverse  possession  and  user  an  easement  for  highway  pur- 
poses, is  one  of  fact  which,  when  decided  by  the  district  court  from 
conflicting  evidence,  will  not  ordinarily  be  re-examined  upon  an 
appeal. 
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Error  from  the  district  court  for  Stanton  county. 
Tried  below  before  Graves^  J.    Affirmed. 

G.  A.  Eherlyy  county  attorney ,  for  plaintiff  in  error. 

Where  a  public  road  has  been  established  by  proceedings 
under  the  statute,  and  open  and  traveled  by  the  public  for 
more  thsin  ten  years  the  public  thereby  acquire  an  easement 
therein,  and  the  court  will  not  examine  the  original  pro- 
ceedings for  the  laying  out  of  the  road  to  detennine 
whether  or  not  they  were  valid.  City  of  Beatrice  v.  Black, 
28  Neb.,  263;  lAjdick  t).  State,  61  Neb.,  309. 

It  is  not  indispensable  to  the  establishment  of  a  high- 
way by  adverse  user,  that  there  be  no  deviation  in  the  line 
of  travel.  If  the  travel  has  remained  substantially  un- 
changed, it  is  suflBcient,  even  though  at  times,  to  avoid  en- 
croachments or  obstructions  upon  the  road,  there  may 
have  been  slight  deviations  from  the  common  way.  Iff  el- 
son  V.  Jenkins,  42  Neb.,  133;  Strecter  v.  IStalnaker,  61  Neb., 
205;  City  of  Beatrice  v.  Black,  28  Neb.,  263'. 

Dedication  may  be  presumed  from  lapse  of  time. 
State  V.  County  Commissioners  of  Otoe  County^  6  Neb., 
129. 

The  statute  of  limitations  does  not  run  against  a  state. 
Blazier  v.  Johnson,  11  Neb.,  at  page  405,  9  N.  W.  Rep., 
543. 

Title  to  a  public  highway  can  not  be  acquired  by  ad- 
verse possession  by  a  private  person  and  one  can  not  ac- 
quire by  adverse  possession  the  right  to  shut  up  or  ob- 
struct a  highway.  City  of  Visalia  v.  Jacob,  65  Cal.,  434, 
52  Am.  Rep.,  303;  Commonwealth  v.  Moorehcad,  118  Pa. 
St.,  344;  Heddleston  v,  Hendricks,  52  Ohio  St.,  460,  40  N. 
E.  Rep.,  408;  Depnest  v,  Jones,  21  8.  E.  Rep.  [Va.],  478; 
Krueger  v.  Jenkins,  59  Neb.,  641,  81  N.  W.  Rep.,  844. 

Allen  d  Reed,  contra. 

No  notice  of  the  application  for  the  establishment  of 
the  road  is  shown  by  the  record  to  have  been  given. 
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Notice  is  the  life  of  judicial  and  gw(m-judicial  proceedingi 
Without  it  the  proceedings  are  void.  General  Statutes, 
chapter  67,  section  19 ;  Robinson  v.  Mathwwk,  5  Neb.,  at 
page  255;  State  v.  County  Commissioners  of  Otoe  Conntt 
6  Neb.,  at  page  133;  Doodij  v.  YaugJin^  7  Neb.,  at  page  31: 
Sioux  City  &  P.  R.  Co,  v.  WasJiington  County^  3  Neb.,  at 
page  41;  Lcsicur  v,  Custer  County ^  61  Neb.,  at  page  (J13: 
State  V.  Bernfj  12  la.,  58.  As  bearing  upon  the  ne 
cessity  of  jurisdiction  and  a  compliance  with  the  statutt 
appealing  upon  the  face  of  the  commissioners'  record,  see 
also  the  following  cases:  Beatty  v.  BeethCj  23  Neb.,  210; 
Commissioners  of  Wabaunsee  County  v.  Muhlenbachcr;  IS 
Kan.,  at  page  132;  Oliphant  v.  Commissioners  of  Atchm% 
County,  18  Kan.,  at  page  390;  Barker  t?.  The  Board  of 
Commissioners  of  Wyandotte  County ^  45  Kan.,  694;  Stai< 
v,  Horn,  34  Kan.,  at  page  562. 

The  first  finding  of  fact  clearly  discloses  that  the  locui 
in  quo  was  w  ild,  uninclosed  prairie  land  in  1885,  and  nn 

der  such  circumstances  there  is  no  such  thing  as  a  highwaj 
by  prescriptton.  Graham  v.  Hartnett^  10  Neb.,  at  page 
522;  Rathman  v.  'Noreyiberg,  21  Neb.,  467;  Engle  v.  Hunt, 
50  Neb.,  358;  Shaffer  v.  Stall,  32  Neb.,  at  page  98;  Nel^^ 
V,  Jenkins,  42  Neb.,  at  page  137;  State  v,  Horn,  35  Kan., 
717;  Fox  V.  Virgin,  11  111.  App.,  513;  Peopte  v.  Living stofi^^ 
27  Hun  [N.  Y.],  105;  Gray  v.  Haas,  67  N.  W.  Rep.  [la.], 
394;  Smith  v.  Smith,  34  Kan.,  at  page  301;  State  v.  Kan- 
sas City,  St.  J.  &  C,  B,  R.  Co.,  45  la.,  139;  The  Missouri, 
K.  &  T.  R.  Co,  V.  Long,  27  Kan.,  at  page  696. 
A  highway  may  be  established  in  one  of  three  ways: 

1.  By  an  exercise  of  the  sovereign  power  of  eminent  do- 
main. 

2.  By  dedication. 

3.  By  prescription,  or,  as  it  is  sometimes  called,  by  user. 
The  highway  in  question  does  not  fall  within  the  first 

subdivision  above  because  all  proceedings  in  aid  of  its 
establishment  were  absolutely  void. 

The  only  act  of  dedication,  which  the  defendant  claims 
to  exist,  consists  in  a  locust  hedge  at  one  time  thrown 
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around  an  entire  township  of  which  the  land  in  contro- 
versy is  a  part.  It  is  claimed  that  the  interstioes  or  gaps 
left  in  the  hedgerows  for  the  public  to  cross,  constitute  an 

act  of  dedication.  This  is  not  sufficient  Graham  v.  Hart- 
nett,  10  Neb.,  at  page  521;  T upper  v,  Huson,  1  N.  W.  Bep. 
[Wis.],  334;  City  of  Omaha  v.  Eawver^  49  Neb.,  1;  War- 
ren V.  Broicriy  31  Neb.,  at  page  19;  Rtibe  v.  Surllivan,  23 
Neb.,  at  pages  783,  784;  Oyler  v.  Ross,  48  Neb.,  at  page 
215;  Daniels  v.  Chicago  d  N.  W.  R.  Co.,  35  la.,  129;  State 
V.  AdkinSy  42  Kan.,  203;  Btate  v.  Tucker,  36  la.,  at  page 
488;  State  v.  Green,  41  la.,  693;  Angell,  Highways  [3d 
ed.],  section  152;  Peyton  v,  Shaw,  15  111.  App.,  192;  Scott 
V.  State,  1  Sneed  [Tenn.],  629;  Stone  v.  Jackson,  32  Eng. 
Law  and  Eq.,  349;  Bowers  v.  Suffolk  Mfg.  Co.,  4  Cush. 
[Ma«8.],  332;  State  v.  Trask,  6  Vt.,  355;  Boicma/n  v.  Wick- 
Uffe,  15  B.  Mon.  [Ky.],  84;  Hall  v.  McLeod,  2  Met.  [Ky.], 
98;  Cyrv.  Madore,  73  Me.,  53;  Hall  v.  Mayor  and  Council 
of  Baltimore,  56  Md.,  187. 

Neither  was  the  highway  established  by  prescription 
or  user.  To  acquire  an  easement  or  way  on  another's  land 
there  must  be  a  use  of  the  way  for  the  length  of  time 
which  will  bar  an  action  for  the  recovery  of  title  to  land, 
and  which  is  under  claim  of  right,  or  adverse.  Engle  v. 
Hunt,  50  Neb.,  358;  Webster  v.  City  of  Lincoln,  50  Neb., 
at  page  3. 

Ambs^  O. 

This  is  an  action  to  restrain  the  plaintiflf  in  error,  as 
overseer  of  public  roads,  and  his  successors  in  said  office, 
from  maintaining  a  public  highway  through  and  across 
certain  lands  belonging  to  the  defendant  in  error.  The 
facts,  so  far  as  their  consideration  appears  to  be  requisite 
for  tliis  opinion,  are  sufficiently  manifested  by  the  findings 
and  judgment  of  the  district  court  which  are  as  follows : 

"Now  on  this  25th  day  of  November,  1901,  it  being  the 
fiBst  day  of  the  regular  fall  term  of  the  district  court  held 
within  and  for  Stanton  county,  Nebraska,  this  cause  hav- 
ing been  held  under  advisement  by  the  court,  and  coming 
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on  further  to  be  heard  upon  the  petition,  answer,  replT 
and  the  ^4dence  and  written  arguments  and  brief  of  cocs 
sel,  and  the  court  being  advised  in  the  premises  does  find 

"1.  That  the  land  described  in  plaintiff's  petition,  r« 
wit,  section  six,  township  twenty-one,  range  one  east  vf 
the  6th  P.  M.  in  Stanton  county,  Nebraska,  prior  to  iik 
year  1885  was  wild,  uninclosed,  uncultivated  prairie  lani 
A*  strip  about  two  rods  wide  on  the  north  and  west  line  o:' 
said  section  six  was  broken  in  1868,  and  soon  thereafter  £ 
hedge  was  set  out  and  the  broken  land  on  either  side  (rf 
said  hedgerow  was  cultivated  during  the  years  from  18© 
to  1874,  when  the  cultivation  of  said  land  was  abandoDed. 

"2.  The  court  finds  that  in  April  of  the  year  1872»  a 
petition  praying  for  the  survey  and  laying  out  of  a  public 
highway  was  filed  before  and  presented  to  the  board  of 
county  commissioners  of  Stanton  county,  Nebraska,  and 
that  in  pursuance  of  said  petition  a  commission  was  ip- 
pointed  by  said  board  to  locate  a  road,  and  thereafter  a 
survey  was  made  marked  by  a  plow  furrow  and  stakes, 
and  along  said  survey  a  road  was  opened  in  April,  ISIi 
across  said  section  six  and  other  lands.  The  court  finds 
that  no  notice  of  the  estiiblishment  of  said  road  eithff 
actual  or  constructive  was  ever  given  to  the  owners  of  said 
section  six,  and  that  the  proceedings  by  said  board  of 
county  commissioners  were  not  in  compliance  with  tie 
statute  of  Nebraska,  were  indefinite,  irregular  and  void. 
That  from  and  after  1872,  the  public  traveled  across  said 
section  six  substantially  along  the  line  of  said  survey  ot 
1872,  deviating  therefrom  wherever  and  whenever  cb- 
croachments  made  it  necessary.  That  the  public  con- 
structed a  culvert,  making  approaches  thereto  across  one 
ravine  along  said  line  of  survey,  which  culvert  was  car- 
ried away  by  the  water  about  eight  years  thereafter  and 
was  never  rebuilt;  that  another  ravine  on  said  survey  was 
filled  with  logs  and  dirt,  which  was  carried  away  by  the 
water  about  three  years  thereafter  and  was  never  rebuilt 
or  repaired,  and  thereafter  the  public  travel  diverged  eight 
or  ten  rods  from  the  line  of  survey  near  the  points  where 
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the  said  ravines  crossed  the  same,  and  that  the  land  in 
controversy  comprised  a  part  of  a  tract  of  land  owned 
by  Craig  and  Clark,  consisting  of  an  entire  township,  and 
known  as  the  township  farm. 

"3.  The  court  finds  that  since  1885  said  section  six  has 
been  owned  by  plaintiff,  and  that  in  1886  plaintiff  in- 
closed the  land  in  controversy  with  a  fence,  placing  gates 
across  said  traveled  track,  and  the  general  public  have 
opened  and  closed  said  gates  and  passed  over  said  trav- 
eled tract 

"4.  The  court  finds  that  defendant  I.  R.  Postal,  is  and 
was  at  the  commencement  of  this  action  the  overseer  of 
road  district  No.  19  in  Stanton  county,  Nebraska,  in 
which  the  land  in  controversy  is  situate,  and  has  threat- 
ened to  and  will  unless  restrained  by  injunction  herein, 
tear  down  the  fences  and  gates  and  open  the  highway 
across  the  land  in  controversy. 

"5.  The  court  finds  generally  for  the  plaintiff.  Deft, 
excepts.  The  court  finds  as  a  conclusion  of  law  that 
no  legal  highway  was  ever  laid  out,  established  and 
opened  across  the  land  in  controversy ;  that  the  public  has 
never  acquired  a  public  highway  across  the  land  in  con- 
troversy by  adverse  possession,  prescription  or  user,  the 
land  being  uncultivated,  uninclosed  prairie  land,  and  no 
road  exists  by  dedication,  and  that  plaintiff  is  entitled  to 
an  injunction  perpetually  restraining  defendant  I.  R.  Pos- 
tal, and  his  successors  in  oflSce  from  tearing  down,  remov- 
ing or  in  any  manner  interfering  with  the  gates  and  fences 
of  the  plaintiff  constructed  across  said  line  of  survey  as 
prayed  in  his  petition. 

"It  is  therefore  ordered,  adjudged  and  decreed  by  the 
court  that  the  injunction  be  made  perpetual  restraining 
said  defendant  I.  R.  Postal,  and  his  successors  in  office, 
from  tearing  down,  removing  or  in  any  manner  interfering 
with  the  gates  and  fences  of  the  plaintiff  constructed 
across  said  line  of  survey,  in  said  section  six." 

The  first  contention  of  the  plaintiff  in  error  is  that  after 
the  lapse  of  so  long  a  time  it  will  be  conclusively  presumed 
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that  the  steps  requisite  to  confer  jurisdiction  npon  the 
county  board  to  lay  out  and  establish  the  road,  were  taken 
and  that,  therefore,  the  finding  of  the  trial  court  that  they 
were  not  taJien,  is  necessarily  unsupported  by  evidence: 
In  support  of  this  proposition  counsel  cites  and  relies  upon 
The  City  of  Beatrice  v.  Black,  28  Neb.,  263,  and  Lydick  v, 
State,  61  Neb.,  309.  Considered  in  connection  with  other 
opinions  of  this  court  upon4he  same  and  related  questions 
we  think  that  these  decisions  will  not  bear  that  interpre- 
tation. It  was  repeatedly  decided  by  this  court,  at  an 
early  day,  and  the  doctrine  has  never  been  retracted  or 
criticised,  that  the  petition  by  ten  landholders  and  the 
notices  prescribed  by  the  statute,  are  jurisdictional  steps 
in  the  absence  of  which  the  county  board  is  powerless  to 
take  any  valid  action  towards  the  establishment  of  a  public 
highway.  Robinson  v.  Mathioick,  5  Neb^  at  page  255; 
State  V,  Otoe  County,  6  Neb.,  at  page  133;  Doody  v, 
Vaughn,  7  Neb.,  31;  Lesieur  v.  Custer  County,  61  Neb., 
612. 

But  in  a  series  of  comparatively  early  cases  this  court 
adopted  a  view  of  the  statute  of  limitations  with  refereice 
to  its  relation  to  real  property  which,  so  far  as  the  writer 
is  aware,  is  peculiar  to  this  jurisdiction,  and  according  to 
which  the  enactment  is  considered  ndther  as  a  statute  of 
presumption  nor  as  one  of  repose,  but  as  one  having  such 
au  effect  that  the  open,  notorious,  exclusive  and  adverse 
possession  of  lands  for  the  period  of  limitations,  itself 
operates  as  conveyance  or  grant  of  the  title  to  the  occupant. 
It  is  said  in  Alexander  v.  Wilcox,  30  Neb.,  793,  that  by 
such  possession  for  ten  years  a  person  "acquires  title''  to 
the  occupied  lands.  In  Ballou  v.  Sherwood,  32  Neb.,  666, 
it  is  held  that  such  possession  for  such  a  time  will  "give 
(grant)  perfect  title  thereto."  In  a  large  number  of  cases 
both  earlier  and  later  than  these,  the  court  has  made  use 
of  language  of  substantially  the  same  purport,  so  that  the 
doctrine  may  now  be  regarded  as  firmly  established.  That 
the  public  may  acquire  an  easement  for  highway  purposes 
by  adverse  possession  in  the  same  manner  and  with  the 


Vol.  4]  JANUAEY  TERM,  1903.  541 

roBtal  Y.  Martin. 

same  effect  as  an  individual  may  acquire  a  title  by  the 
same  means,  is  undoubted  law  and  is  not  controverted  by 
counsel,  and  the  proposition  does  not,  therefore,  call  for 
discussion. 

It  follows  from  the  foregoing  principles  that  if  for  ten 
years  consecutively  prior  to  the  beginning  of  this  action, 
the  public  has  been  in  the  open,  exclusive,  notorious  and 
adverse  possession  of  the  strip  of  ground  in  controversy, 
claiming  and  using  it  as  a  highway,  the  owner  or  owners 
of  the  fee  must  be  deemed  to  have  granted  an  easement  in 
and  over  it  for  the  purpose,  or  the  public,  by  such  posses- 
sion and  user,  must  be  deemied  to  have  acquired  such  an 
easement,  however  the  idea  may  be  expressed.  Whether 
the  county  board  eve;*  made  an  attempt  to  Jay  out  and  es- 
tablish such  a  road  or  whether,  making  such  an  attempt, 
they  took  steps  indispensable  to  the  acquisition  of  juris- 
diction, is  immaterial,  except  to  the  extent^  if  any,  in  which 
such  an  attempt,  if  made,  may  have  served  to  characterize 
the  possession  and  user  by  the  public  and  to  describe  its 
territorial  limits.  But  if,  on  the  contrary,  possession  and 
user  has  not  been  open,  notorious,  exclusive  and  adverse, 
so  as  to  be  effectual  as  a  grant  or  acquisition  of  an  ease- 
ment, the  insufficiency  of  such  i)08session  can  not  be 
amended  or  supplied  by  resort  to  any  alleged  proceeding 
to  lay  out  and  establish  a  road  which  it  is  not  affirmatively 
shown  that  the  county  board  had  acquired  jurisdiction  to 
prosecute.  Whenever  it  becomes  necessary  to  invoke  the 
record  of  proceedings  of  an  official  tribunal  of  limited 
powers  for  the  purjwse  of  establishing  a  substantive  right 
or  title,  it  is  indispensable  to  the  success  of  the  party  re- 
lying thereui)on  that  it  be  shown  affirmatively  that  the 
body  had  acquired  jurisdiction  of  the  subject  of  its  action. 
If  he  fails  so  to  do,  the  mere  lapse  of  time  will  not  supply 
the  omission.  The  idea  that  jurisdictional  steps  will,  after 
a  time,  be  presumed  to  have  been  taken,  is  excluded  by  the 
accepted  theory  of  the  statute  of  limitations.  In  this  case 
it  is  not  contended  that  there  were  any  evidences  of  requi- 
site jurisdictional  steps  or  that  the  court  erred  in  find- 
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ing  that  there  were  none.  Neither  is  there  brought  to  our 
attention  any  unequivocal  evidence  of  an  intent  by  the 
owners  of  the  land  to  dedicate  the  strip  in  controversy  for 
a  public  road.  The  most  that  can  be  said  in  this  regard, 
is  that  for  considerable  periods,  during  the  time  in  con- 
troversy, they  acquiesced  in,  or  at  least  omitted  to  protest 
against  or  obstruct,  the  use  of  the  strip  by  travelers.  But 
such  conduct,  especially  in  the  case  of  remote  and  un- 
occupied lands,  falls  far  short  of  being  evidence  of  an 
intent  to  dedicate  the  land  to  public  uses.  Engle.v.  Hunt, 
50  Neb.,  358;  The  Missouri,  K.  &  T.  R.  Co.  t?.  Long, 
27  Kan.,  at  page  696;  Brovrn  v.  Stein,  38  Neb.,  596. 

There  remains  the  question  whether  there  was  such  an 
open,  notorious^  exclusive  and  adverse  use  and  occupa- 
tion by  the  public  for  a  period  of  ten  years  as  vested  an 
easement  in  the  plaintiff  in  error,  in  trust  for  the  public, 
for  the  purposes  of  a  highway.  Upon  this  question  there 
is  a  large  mass  of  conflicting  evidence,  some  of  it  direct 

and  some  of  it  circumstantial.  It  seems  to  us  to  be  an  issue 
peculiarly  fitting  for  the  district  judge,  who  saw  the  wit- 
nesses and  heard  tlieir  testimony,  and  who  was,  doubt- 
less, far  more  familiar  than  are  we  with  the  usages  and 
customs  of  the  neighborhood  and  the  attitude  of  the 
parties,  to  finally  try  and  decide  upon.  We  think  it  is  a 
case  to  which  the  settled  rule  of  this  court  that  findings  by 
a  trial  judge  upon  disputed  questions  of  fact,  will  not  be 
disturbed  unless  manifestly  wrong,  is  especially  applicable. 
We  should  have  great  hesitancy,  if  the  question  was  open 
to  us,  in  saying  that  his  decision  is  not  in  harmony  with 
the  weight  of  the  evidence,  but  in  any  view  we  are  of 
opinion  that  it  is  not  lacking  in  such  support  thereby  as 
under  the  rule  mentioned,  fully  justifies  the  judgment 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

DuFFiB  and  Albert^  CO.,  concur. 

AlTIBiaBD. 
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William  A.  McCullough  v.  Colfax  County,  Nebraska. 

Filed  Mat  20,  1903.    No.  12,739. 
Commissioner's  opinion.    Department  No.  2. 

1,  Animals:     Damage  By:     Pleading:     Taxation  op  Dogs:     Statutes. 

In  an  action  based  on  the  provisions  of  section  18,  article  1  of 
chapter  4  of  the  Compiled  Statutes  [Annotated  Statutes,  section 
3219],  a^inst  a  county  to  recover  damages  alleged  to  have  been 
sustained  by  reason  of  the  loss  of  sheep  killed  by  dogs,  the  plain- 
tiff must  allege  that  the  county  board,  by  resolution  spread  at 
large  upon  the  records  of  its  proceedings,  imposed  the  proper  tax, 
and  provided  the  manner  and  conditions  of  payment  to  persons 
making  claims  against  the  fund  created  thereby. 

2.  Pleading:     Conditions  Performed:     Statute  Giving  New  Remedy. 

In  an  action  based  purely  on  a  statute  which  gives  a  new  remedy 
and  prescribes  prerequisite  conditions,  facts  must  be  alleged  in 
the  complaint  showing  the  performance  of  these  conditions,  and 
it  is  insufficient  to  allege  in  general  terms  that  tne  plaintiff  has 
performed  all  the  necessary  conditions  on  his  part. 

Ekror  from  the  district  court  for  Colfax  county. 
Tried  below  before  Grimison^  J.    Affirmed. 

Everitt  d  Wertz^  for  plaintiff  in  error. 

C.  J.  Phelps,  contra^ 

Barnes,  C. 

This  action  was  brought  against  the  county  of  Colfax 
to  recover  certain  damages  alleged  to  have  been  sustained 
by  the  plaintiff  on  account  of  the  loss  of  a  number  of  sheep 
killed  by  dogs.  The  right  to  recover  is  based  on  sections 
16  to  22  of  article  1,  chapter  4,  of  the  Compiled  Statutes 
[Annotated  Statutes,  sections  3217-3223].  The  district 
court  sustained  a  demurrer  to  the  petition  and  dismissed 
the  action  and  the  plaintiff  prosecutes  error. 

The  allegations  of  the  petition  were  in  substance  as  fol- 
lows: "That  Colfax  county  is,  and  has  been  at  all  times 
mentioned  in  the  petition,  a  corporation  and  political  sub- 
division organized  and  existing  under  and  by  virtue  of 
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the  laws  of  the  state  of  Nebraska;  that  in  the  year  1^ 
and  in  each  succeeding  year  thereafter  up  to  and  mcludins 
the  year  1899,  the  county  had  levied  a  tax  upon  the  owbot 
of  each  dog  in  the  county,  of  less  than  f  5 ;  that  the  tax 
was  so  levied  for  the  purpose  of  constituting  a  special 
fund  for  the  payment  of  all  damages  done  by  dogs  within 
the  limits  of  said  county;  that  in  pursuance  of  the  said 
levy  the  assessors  of  the  various  precincts  in  the  county 
in  each  and  all  of  the  said  years  assessed  and  listed  for 
taxation  a  large  number  t)f  dogs,  and  that  the  same  were 
returned  upon  the  assessment -rolls  of  said  county;  that 
in  the  year  1883,  and  each  succeeding  year  thereafter  up 
to  and  including  the  year  1900,  there  was  collected  and 
paid  in  o  the  county  treasury  of  said  county  by  the  ownerg 
of  dogs  so  taxed  and  assessed,  large  sums  of  money,  to  wit: 
(here  followed  a  statement  of  the  amount  alleged  to  have 
been  collected  in  each  of  the  years  mentioned) ;  that  said 
sums  were  paid  and  collected  for  the  purpose  of  consti 
tuting  a  special  fund  for  the  payment  of  all  damages  done 
by  dogs  within  the  limits  of  said  county,  and  for  no  other 
purpose;  that  these  sums  in  each  of  the  said  years  were  set 

apart  by  the  county  treasurer  as  a  dog  tax  fund  for  the 
purpose  aforesaid,  and  a  distinct  record  thereof  was  kept 
in  the  books  of  said  treasurer;  that  from  time  to  time 
sums  of  money  were  paid  out  of  said  special  fund  to  par 
ties  damaged  by  dogs  within  the  limits  of  said  county,  but 
that  there  remained  on  the  20th  day  of  August,  1906,  in 
the  oifice  of  said  treasurer,  more  than  |3,000  in  monej 
belonging  to  the  said  dog  tax  fund ;  that  since  the  20th 
day  of  August,  1900,  no  money  has  been  paid  by  any  treas- 
urer of  said  county  as  payment  for  damages  done  by  dogs, 
and  no  money  has  been  paid  from  the  treasury  of  said 
county  for  the  purpose  for  which  said  special  fund  was 

created,  and  that  there  now  remains  in  the  funds  of  the 
county  treasury  more  than  $3,000  of  the  moneys  collected 
and  paid  as  aforesaid ;  that  the  plaintiff  is,  and  at  all  times 
herein  mentioned  has  been  a  resident  of  said  county;  that 
on  February  3,  1901,  certain  dogs  within  the  limits  of 
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said  county,  and  own^d  and  harbored  by  residents  of  said 
county,  killed  seventeen  wethers  of  the  value  of  $102;  four 
lambs  of  the  value  of  f  16,  and  chased  and  worried  a  drove 
of  1,834  sheep  and  wounded  a  number  thereof,  and  by  the 
chasing  and  worrying  of  said  sheep,  the  said  dogs  caused 
them  to  tear  down,  trample  and  destroy  the  fence  around 
them,  and  trample  and  destroy  two  tons  of  hay  of  the 
value  of  $10;  said  fence  being  of  the  value  of  $5;  all  of  said 
property  was  owned  by  this  plaintiff  and  was  injured  and 
destroyed  \^dthin  said  county  by  said  chasing  and  worry- 
ing of  said  drove  of  sheep  by  said  dogs;  said  sheep  were 
injured  and  damaged  therefrom  in  the  sum  of  $150  by 
reason  of  the  fright  and  consequent  loss  of  appetite  and 

fear  caused  by  said  worrying;  the  total  damage  to  peti- 
ioner  by  reason  of  said  chasing  and  worrying  of  said 

sheep,  the  killing  thereof  and  the  destruction  of  other 
property  arising  as  a  direct  result  thereof  amounts  to  the 
sum  of  $283;  no  part  of  said  sum  has  been  paid,  and  there 
is  now  due  and  owing  to  the  plaintiff  from  the  defendant 
the  sum  of  $283  with  interest  thereon  from  February  3, 
1901. 

"The  said  claim  of  $283  as  above  set  forth  was  duly 
verified,  presented  and  filed  with  the  county  clerk  of  said 
county  on  the  18th  day  of  February,  1901,  and  on  the 
same  day  was  presented  to  the  board  of  county  commis- 
sioners of  said  county  at  a  regular  session  thereof,  and 
was  by  them  on  the  same  day  considered  and  disallowed. 
Whereupon  an  appeal  was  regularly  taken  to  this  court. 

Kefeience  is  hereby  made  to  the  transcript  of  proceedings 
before  said  board  of  county  commissioners  for  a  more 
spcc'fic    statement    thereof.     Wherefore  .  plaintiff    prays 

damages,'-  etc. 

To  this  petition  the  defendant,  by  its  county  attorney, 
demurred  for  the  following  reason:  That  said  petition 
docs  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion in  favor  of  the  i)l«aintiff  and  against  the  defendant. 
The  court  sustained  the  demurrer;  the  plaintiff  elected  to 
stand  upon  his  petition ;  his  action  was  dismissed,  and  he 
39 
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now  contends  that  the  court  erred  in. its  ruling  and  juu^ 
ment  herein. 

It  Avill  be  observed  by  an  examination  of  the  i>euti«iL 
the  substance  of  which  is  fairly  quoted  herc^in,  that  iLm* 
phiiiitiff  nowhere  sets  forth  the  proceedings  taken  by  hiit 
to  secure  the  payment  of  his  claim  by  the  county  l>:):ird: 
his  nllesations  in  that  respect  being  general,  to  wit,  ilia: 
he  duly  presented  said  claim,  which  was  disallowed.  It 
must  be  further  observed  that  he  failed  to  plead  the  statiiin 

and  esiKX'ially  that  condition  of  it  which  provides  that 
payment  from  the  fund  described  in  his  petition  is  to  l-e 
made  only  in  accordance  with  a  regulation  of  the  coontr 
board.  The  section  in  which  this  provision  appears,  is  as 
follows: 

**The  municii)al  authorities  of  any  county,  city,  town  or 
township  shall  have  authority  by  ordinance  or  resolutioL, 
centered  at  largi*  on  the  i)roper  journal  or  record  of  pr<H 
cecdiiiiis  of  such  municipality,  to  impose  a  license  tax  of 
not  more  than  ?5  for  each  dog,  on  the  owner  or  harboiir 
of  any  dog  or  dogs,  which  license  tax  shall  constitute  a 
special  fund  for  the  payment  of  all  damages  done  bv 
dogs  within  the  limits  of  the  body  imposing  the  same  u> 
be  paid  under  such  regulations  as  shall  be  provided  bv 
such  ordinance  or  resolutions." 

It  is  contended  by  the  defendant  in  error,  first,  that  the 
law  in  question  is  unconstitutional,  and  second,   that  the 
failure  to  plead  tbe  steps  taken  by  the  plaintiff  to  esei^nre 
the  allowance  of  his  claim  by  the  county  board,  and  liLs 
fnilure  to  allege  that  any  regulation  was  ever  adoptenl  1>t 
the  county  board  for  the  payment  of  such  fund  to  the  phiin- 
tilf  and  otlu^rs  who  might  be  entitled  thereto  renders  tlie 
petition  insutlicient,  and  that  therefore  the  demurrer  wjw 
properly  sustained.    It  is  unnecessary  for  us  to  determine 
the  qu(*stion  of  the  constitutionality  of  the  law  on  which 
this  action  is  based  because  of  the  plaintiff's  failure  to 
allege  suflicient    facts   to   constitute  a   cause   of  action 
thereund(T.    We  may  say,  however,  that  an  examination 
of  the  authorities  convinces  us  that  an  act  of  this  nature 
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A  general  averment  of  the  i)erforniance  of  conditit:i* 
precedent  \s  sufficient  in  case  of  contract,  but  in  all  o±-? 
cases  the  facts  showing  a  i)erformance  must  be  speiiai/ 
pleaded.  In  an  action  to  recover  taxes,  T^here  by  statu _ 
it  was  made  a  condition  precedent  to  the  maintenaDce  d 
such  suit  that  the  tax  collector  had  failed  to  collect  tl- 
taxes  by  reason  of  his  inability  to  find,  seize  or  sell  fH^t 
erty  l)el()n<iing  to  the  delinquent,  it  was  held  that  the  db 
trict  attorney  had  no  authority  to  commence  an  actioL  t 
recover  unpaid  taxes  except  in  cases  in  which  the  taxt^^ 
lector  had  failed  to  collect  them  for  the  reasons  specifii^J 
in  the  act,  and  that  without  an  averment  of  such  failure 
on  the  part  of  the  tax  collector  the  complaint  failed  t«* 
constitute  a  cause  of  action.  The  People  v.  HoUuday,  5 
Cal.,  300. 

In  the  case  of  Burrcll  v.  Hate,  40  Cal.,  373,  it  was  beJC 
that  "Before  a  person  will  be  permitted  to  call  in  question 
the  proceedings  through  which  another  has  obtained  a 
patent  to  public  lands,  he  must  show  in  himself  all  of  tbe 
conditions  necessary  to  enable  him  to  pre-empf  the  lacd 
and  where  the  complaint,  as  in  that  case,  failed  to  sho* 
affirmatively  by  proper  averment  that  the  plaintiff  fot 
sessed  the  requisite  qualifications  a  demurrer  was  projierlT 
sustained. 

In  Rhoda  v.  Almcda  County^  52  Cal.,  350,  it  was  heic 
that  in  an  action  on  a  claim  against  the  county  the  plaintif 
must  aver  all  of  the  matters  required  by  the  statue  in  re 
lation  to  his  presentation  of  the  claim  to  the  board  of 
supervisors  and  their  rejection  of  the  same;  and  an  aver 
nient  that  the  claim  had  been  duly  presented  and  rejtM^reJ 
was  not  sufficient.  A  general  allegation  in  a  pleading  of 
the  performance  of  conditions  precedent  is  insufficient 
except  in  cases  of  contract,  where  it  is  authorized  bj 
statute.  Columbia  Toicnship  v.  Pipes,  23  N.  E.  Keji 
[Ind.l,  750. 

Tlie  statutes  of  Montana  provide,  that  no  account  shall 
be  allowed  by  a  board  of  county  commissioners  unless?  it 
sets  out  the  sei>arate  items  and  their  nature,  and  is  sup- 
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orted  by  an  affidavit  of  their  truth.  Under  this  statute 
t  was  held  that  a  complaint  which  fails  to  allege  the  per- 
ormanoe  of  these  conditions  is  fatally  defective.  First 
National  Bank  of  Billings  v.  Custer  County,  17  Pac.  Eep. 
IMont.],  551. 

In  the  case  of  Biron  v.  The  Board  of  Water  Commis- 
fioners,  41  Minn.,  519,  43  N.  W.  Rep.,  484,  it  was  held,  that 
xnder  a  statute  prescribing  specific  conditions  to  be  per- 
formed before  a  right  of  action  shall  accrue,  a  complaint 
LS  insufficient  which  merely  alleges  that  the  plaintiff  has 
performed  all  of  the  acts  required  by  the  statute.  "The 
facts  showing  compliance  with  the  law  should  be  set  forth. 
The  rule  that  the  facts  constituting  a  cause  of  action 
should  be  distinctly  stated,  and  not  left  to  be  inferred, 
applied." 

Before  the  defendant  county  would  be  authorized  to  pay 
the  claim  sued  on,  it  must  have  adopted,  by  proper  resolu- 
tion spread  at  large  upon  the  record  of  the  proceedings  of 
the  board  of  commissioners,  suitable  regulations  providing 
for  the  manner  of  the  payment  of  claims  made  upon  the 
fund  alleged  to  have  been  created  therefor.  Where  such 
fact  is  not  alleged  the  presumption  is  that  it  does  not 
exist  It  further  appears  from  the  allegations  of  the  peti- 
tion  that  since  the  20th  of  August,  1900,  no  payments  have 
been  made  to  any  one  from  the  fund  in  question ;  and  it  is 
not  alleged  that  no  reason  exists  for  such  non-payment. 
Again,  the  plaintiff  fails  to  allege  that  the  dogs  causing 
the  damages,  for  which  he  seeks  to  recover,  were  owned 
and  harbored  by  persons  residing  in  Colfax  county  other 
than  himself.  It  has  been  held  that  the  failure  to  make 
this  allegation  renders  the  petition  fatally  defective. 

It  follows  that  the  petition  was  defective,  and  l.e  de- 
murrer thereto  was  properly  sustained.  For  the  foregoing 
reasons  we  recommend  that  the  judgment  of  the  district 
court  be  affirmed. 

Glanvillb  and  Albert,  CO.,  concur. 

Affirmed. 


/ 
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MorrU  t.  Linton. 

Lydia  T.  Moebis,  appellant,  v.  Phcebb  R.  E.  E.  LiMtj 

ET  Aluj  APPELLEES. 

Filed  Mat  20,  1903.     No.  12,818. 

CQmmlBsioner's  opinion.    Department  No.  1. 

1.  HortgtLgeB:      Deficiency:      Ck>VEBTnBE:      PuEADiifQ:       Buucr 

Proof.    Where  a  deficiency  Judgment  is  sought  asalnst  a  narri 
woman,  who  denies  that  the  note  and  mortgage  upon  whkk 
judgment  is  sought  were  executed  by  her  or  any  one  legally 
senting  her,  and  that  she  never  received  any  oonsiderati<» 
the  note,  the  burden  Is  upon  plaintiff  to  show  facts  which  t\ 
create  a  personal  liability  of  the  defendant 

2.  Kortgag^:     Deficiency:     Covebtube:     Evidence  Sufuciknt. 

dence  examined,  and  held  sufficient  to  sustain  the  ruling  of 
trial  court  denying  the  motion  for  a  deficiency  Judgment 

Appeal  from  the  district  court  for  Douglas  count] 
Tried  below  before  Fawcett,  J.    Affirmed. 

George  B.  Lake  and  Hamilton  &  Maxwell,  for  appelltfil 

John  O.  Yciscr  and  Clutrles  B,  Prichard,  contra. 

KiRKPATRICK,  C. 

This  is  an  appeal  from  an  order  of  the  district  court  to 
Douglas  county  denying  a  motion  for  a  deficiency  judf 
ment  against  Phcpbe  R.  E.  E.  Linton  and  Adolphus  L» 
ton.  It  is  disclosed  by  the  record  that  at  the  September, 
1896,  term  of  the  district  court  a  decree  of  foreclosure  i« 
entered  in  a  case  brought  by  appellant  against  appelkf. 
reported  in  61  Neb.,  541.  After  the  aflSrmance  of  the  d^ 
cree  in  this  court  an  order  of  sale  was  issued,  and  thf 
projKirty  described  in  the  decree  of  foreclosure  was  aoli 
leaving  a  deficiency  of  |1,361.76.  A  motion  was  filed  ii 
the  district  court  by  appellant  for  a  deficiency  judgment 
against  appellee  herein.  In  resistance  of  this  motion  Mn 
Linton  filed  an  affidavit  in  which  she  denied  any  liabilitj 
on  the  note  mentioned  in  the  decree  of  foreclosure,  **for 
the  reason  that  she  never  executed  the  same,  or  autliorisei 


Vol.  4]  JANUARY  TERM,  1903.  551 

Morris  v.  Linton. 

any  one  to  execute  the  same  for  her,  she  being  at  the  time 
of  the  alleged  making  and  delivery  of  said  note  under 
coverture,  being  the  wife  of  ASolphus  F.  Linton,  whose 
domicile  at  that  time,  as  well  as  up  to  the  present  time,  is 
in  Brighton,  England;  that  she  was  not  at  the  time  of 
the  giving  of  said  note  engaged  in  any  kind  of  trade  or 
business;  that  she  never  received  any  part  of  the  money 
represented  by  said  mortgage  or  note,  and  both  said  note 
and  mortgage  were  wholly  and  entirely  without  considera- 
tion as  to  her  or  any  one  legally  representing  her."    It  is 
further  disclosed  by  the  record  that  Mrs.  Linton,  in  her 
answer  to  the  petition  in  the  foreclosure  suit,  denied  that 
she  ever  executed  the  note  and  mortgage  in  suit,  and 
denied  that  she  ever  authorized  any  one  to  execute  the 
note  for  her;  and  alleged  that  she  was  a  married  woman 
at  the  time  of  the  execution  of  the  mortgage,  and  the 
alleged  execution  of  the  note.    To  her  answer  a  reply  was 
filed  admitting  her  marriage.     Under  this  state  of  the 
pleadings  the  burden  rests  upon  plaintiff  to  establish  the 
liability  of  Mrs.  Linton  on  the  note  in  suit.    Qrand  Island 
Banking  Co.  v.  Wright,  53  Neb.,  574.    Upon  the  hearing 
of  the  motion  for  a  deficiency  judgment,  no  proof  seems 
to  have  been  offered  by  appellant  showing  or  tending  to 
show  the  liability  of  Mrs.  Linton  on  the  note.    It  is  dis- 
closed by  the  record  that  the  alleged  liability  of  Mr.  and 
Mrs.  Linton  arose  by  reason  of  a  power  of  attorney  ex- 
ecuted by  the  Lintons  to  one  John.  Borland  Finlay  of 
Pennsylvania,  the  material  portion  of  which  is  as  follows : 
"Know  all  Men  by  These  Presents :  That  we,  Adolphus 
P.  Linton,  and  PhcRbe  R.  E.  E.  Linton,  his  wdfe,  of  Brigh- 
ton, England,  have  made,  constituted  and  appointed,  and 
by  these  presents,  do  make,  constitute  and  appoint  John 
Borland  Finlay  of  the  Commonwealth  of  Pennsylvania  in 
the  United  States  of  America,  our  true  and  lawful  attor- 
ney for  us,  or  either  of  us,  and  in  our,  or  either  of  our 

names,  places  and  stead,  to  grant,  bargain  and  sell,  convey, 
exchange,  assign,  transfer,  lease,  mortgage  or  confirm  any 
or  all  tracts,  pieces  or  parcels  or  lots  of  real  estate,  as  well 
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as  of  coal,  ore,  petroleum  or  other  valuable  mineral  dam 
riglit^,  interests  or  hereditaments,  which  have  descenJ^ 
to,  or  b(*en  or  may  be  acquired  by  or  for  the  said  Phcpl*,  -« 
either  of  us,  by  gift,  grant,  demise,  purchase,  exchange  jff 
otherwise,  in  any  of  the  states,  districts,  coinmonweali:2 

or  territories  of  the  said  United  States  of  America  or  elt«^ 
where." 

Assuming  to  act  under  this  power  of  attorney  John  R 
Finlay  executed  the  note  and  mortgage  mentioned  nj":* 
^^  hich  it  is  sought  to  recover  a  deficiency  judgment  From 
nn  insp<^ction  of  the  power  of  attorney  quoted  it  is  appa^ 
eut  that  it  furnishes  no  authority  for  the  execution  by  the 
attorney  in  fact  of  a  promissory  note  upon  which  either 
of  the  Lintous  could  be  personally  charged.  It  follow 
therefore,  that  the  order  of  the  trial  court  in  overruliBf 
the  motion  for  a  deficiency  judgment  and  denying  snci 
judgDient  is  ri^^ht  and  should  be  aflBrmed.  It  is  recon^ 
mended  that  the  judgment  be  aflBrmed. 

Hastings,  C,  concurs. 

Affirmed. 


William  J.  McGinlby  v.  Jacob  Bebchteu 

Fixed  May  20,  1903.    No.  12,837. 

Commissioner's  opinion.    Department  No.  3. 

Replevin:  Animals:  Sales:  Conduct  of  Vendor:  Knowuedgb  w 
Plaintiff:  Em  pence.  The  defemdant  in  error  gave  his  married 
daughter  possession  of  certain  domestic  animals  for  use  in  het 
family;  some  months  thereafter  the  daughter  and  her  husbaDiJ 
separated,  after  which  the  husband  sold  the  animals,  represent- 
ing to  the  purchaser  that  he  was  the  owner.  Held,  That  defend- 
ant in  error  was  not  estopped  from  re-claiming  the  animals  la 
the  absence  of  proof  that  his  son-in-law  was  claiming  to  own  tic 
property  and  by  his  acts,  conduct  or  declarations,  cansing  tli« 
public  to  believe  that  he  was  such  owner  and  that  such  facts  were 
brought  to  the  knowledge  of  defendant  in  error  prior  to  a  sale 
being  made. 
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Srror  from  the  district  court  for  Otoe  county.    Tried 
Toelow  before  Jessen,  J.    Affirmed. 

W.  F.  Morauy  for  plaintiff  in  error. 

Hayden  d  Wilson,  contra. 

DUPFIB,  C. 

Brechtel,  the  defendant  in  error,  gave  his  daughter, 
Anna  Wirthele,  one  cow  and  four  brood  sows  to  keep 
and  use  on  the  farm  of  her  husband,  August  Wirthele. 
INo  gift  of  the  property  was  made,  the  father  still  retain- 
ing title.  This  occurred  about  April,  1900,  and  the  ani- 
mals were  taken  to  the  farm  of  August  Wirthele,  some  ten 

miles  distant  from  Brechtel's  place.  Sometime  in  Febru- 
ary, 1901,  August  Wirthele  and  his  wife  separated,  she  re- 
turning to  her  father,  and  some  ten  days  after  the  separa- 
tion August  Wirthele  sold  the  animals  to  McGinley,  the 
plaintiff  in  error,  and  this  action  in  replevin  was  com- 
menced by  Brechtel  to  recover  possession  of  the  animals 
or  their  value.  Judgment  went  in  favor  of  the  plaintiff 
below  and  McGinley  has  brought  the  record  here  for 
review. 

The  only  defense  offered  upon  the  trial  was  an  estoppel 
based  upon  the  following  allegations  of  the  answer :  "That 
said  August  Wirthele  had  said  property  in  his  possession 
for  a  long  time  and  used  and  controlled  said  property  on 
his  farm  as  his  own  and  held  the  same  out  to  the  public  as 
his  own.  That  this  plaintiff  well  knew  or  ought  to  know 
that  said  property  was  used,  handled  and  controlled  by 
said  Wirthele  as  his  own  and  held  out  as  his  own  to  the 
public,  and  that  plaintiff  never  claimed  any  interest  in 
said  property  until  after  said  Wirthele  had  left  the 
country.^* 

The  evidence  is  clear  and  undisputed  to  the  effect  that 
Brechtel  never  parted  T\dth  his  title  to  the  propert3\  Such 
being  the  case  he  is  not  estopped  to  claim  his  property  as 
against  a  purchaser  from  August  Wirthele,  unless  his  acts 
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and  conduct  in  relation  thereto  were  such  as  to  mM^ 
McGinley  and  cause  him  to  believe  that  TVirthele  was  r*^ 
true  owner  and  that  a  purchase  from  him  TV"ouId  give  ha 
good  title.  There  is  no  evidence  in  the  record  going  to  ^bi  t 
or  to  lead  to  a  suspicion  even,  that  Brechtel  knew  tbi 
August  Wirthele  was  claiming  this  proi)erty  as  his  f-isi 
and  until  he  knew  this  or  was  acquainted  with  facts  ^ 
would  lead  him,  as  a  reasonable  man,  to  think  that  ^^ 
thele  was  holding  out  to  the  public  that  he  was  the  owser 
of  the  property,  he  was  not  called  on  either  to  take  pc^"?^ 
sion  or  to  give  notice  of  his  ownership  ther€K>f.  Until  9m^ 
act  or  statement  of  Wirthele  brought  to  his  knowledge  g8Vf 
him  reason  to  believe  that  Wirthele  was  claiming  the  pn>p- 
erty  as  his  own  he  might  safely  rely  upon  his  ownersbi? 
and  the  presumption  which  always  obtains,  that  thoR 
having  charge  of  his  property  would  act  honestly  and  b* 
attempt  to  sell  that  to  which  they  had  no  title.  In  thi 
view  of  the  case,  and  the  verdict  returned  by  the  jcrf 
being  the  only  one  which  the  evidence  would  warrant,  tk 
instructions  of  the  court  become  wholly  immaterial  and 
we  do  not  think  it  necessary  therefore  to  examine  them. 
We  recommend  the  affirmance  of  the  judgment. 

KiRKPATRiCK  and  Pound,  CC,  concur. 

AFFIRMEa 


Mrs.  Deborah  Burton,  appellee,  v.   Mrs.   CATHiaixf 

O'Connor^  appellant. 

Filed  Mat  20,  1903.    No.  12,838. 

Commissioner's  opinion.    Department  No.  1. 

Appeal  and  Error:  Evidence  Conflicting:  Quieting  Title.  A  finding 
on  conflicting  evidence  wlU  be  adhered  to  on  appeal,  unlea 
clearly  wrong.    Faulkner  v.  Sims,  —  Neb.,  — ,  94  N.  W.  Rep.,  Ill 

Appeal  from  the  district  court  for  Douglas  countj. 
Tried  below  before  Pawcett,  J.    Affirmed. 
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Barton  y.  O'Connor. 

J.  J.  O^Connor,  for  appellant 

Geo.  W.  Cooper  and  John  E.  Reagan ^  contra. 

Hastings,  C. 

This  is  an  appeal  from  a  decree  quieting  the  title  to  lot 
3,  block  259,  in  the  city  of  Omaha,  in  the  plaintiff  and 
cancelling  a  deed  for  the  property  executed  by  its  former 
owner,  Patrick  O'Connor,  in  January,  1897,  in  favor  of 
his  wife,  Catherine  O'Connor,  the  defendant,  which  deed 
was  placed  of  record  by  the  latter  February  13,  1900,  a 
few  daj's  after  the  grantor's  death. 

The  district  court  made  a  general  finding  for  the  plain- 
tiff that  her  allegations  were  true.  These  allegations  were 
that  the  defendant  was  the  seeond  wife  of  said  O'Connor 
and  married  to  him  in  1886;  that  Patrick  O'Connor  then 

had  this  property,  and  two  daughters,  aged  15  and  17 
years,  both  of  whom  survived  him,  but  one  of  whom  died, 
leaving  the  other  as  sole  heir,  pending  this  litigation ;  that 
the  deceased,  O'Connor,  at  the  time  of  making  this  deed 
and  continuously  up  to  his  death  was  old  and  infirm  in 
both  mind  and  body  and  addicted  to  the  excessive  use  of 
intoxicating  liquors ;  that  he  was  encouraged  in  such  use  of 
intoxicating  liquors  by  the  defendant  and  ever  since  the 
date  of  the  deed,  and  for  a  long  time  before,  was  completely 
under  her  control ;  that  the  daughters  were  driven  away 
from  home  immediately  after  the  father's  marriage  with 
defendant  and  with  design  to  deprive  the  daughters  of 
their  interest  in  the  property  conveyed,  and  by  the  use  of 
undue  influence,  and  by  procuring  her  husband's  intoxica- 
tion and  without  consideration,  she  procured  the  execu- 
tion of  the  deed;  that  it  was  not  placed  of  record  until 
after  the  death  of  the  grantor,  and  its  existence,  and  the 
fact  of  the  death  of  the  father,  were  both  fraudulently 
concealed  from  the  daughters,  and  that  the  deed  was  pro- 
cured with  the  intent  to  defraud  the  latter  of  their  in- 
heritance from  their  father. 


f 
I 
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The  answer  denies  the  allegations  of  fraud,  nndne  in- 
fluence and  drunkenness,  on  the  part  of  Patrick  O'Connor 
and  of  encouraging  it  on  the  part  of  the  defendant,  and  al- 
leging that  about  the  date  of  the  deed  defendant  gare  her 
husband  |800  as  a  part  payment  of  its  consideration,  and 
claims  the  property  is  worth  less  than  f 2,000,  and  that 
she  lias  occupied  it  as  a  home  with  her  husband  and  since 
his  death. 

The  only  objection  urged  against  the  decree  is  that  of 
insuflficient  evidence.  An  examination  of  the  record  dis- 
closes that  a  Mrs.  Bowen,  who  at  the  time  of  making  the 
deed  was  a  tenant  in  one  of  the  houses  on  the  property, 
testified  that  at  that  date,  and  for  some  time  prior  and 
after,  Patrick  O'Connor  was  in  a  very  drunken  condition; 
that  he  was  kept  in  that  condition  by  his  vrife;  that  he 
was  lamenting  the  fact  that  he  had  conveyed  all  his  prop 
erty;  that  defendant  told  the  witness  that  she  got  him 
"full"  and  kept  him  "full"  until  she  got  the  deed  from  him 
and  that  she  should  give  him  some  more  beer  and  he  would 

be  all  right.  There  is  considerable  evidence  by  neighbors 
and  acquaintances  to  the  drunken  habits  of  Patrick  O^Con- 
nor  and  the  ascendancy  which  his  wife  maintained  over 
him.  On  the  other  hand  there  is  testimony  by  his  attorney, 
O'Connor,  and  by  other  men,  who  saw  him  occasionally 

away  from  home  and  upon  business,  that  they  never  saw 
him  under  the  influence  of  liquor,  and  that  he  was  of  a 
resolute  and  obstinate  temper  and  not  to  be  controlled.  It 
is  also  testified  by  his  attorney  that  just  before  his  death 
he  asked  the  latter,  in  whose  possession  the  deed  still  was, 
if  it  was  all  right,  and  was  advised  that  it  w^as  and  that  the 
making  of  no  will  was  necessary  to  secure  the  property  to 
his  wife. 

The  finding  is  one  made  upon  conflicting  testimony  and 
we  are  by  no  means  prepared  to  say  that  the  trial  judge 
was  wrong  in  finding  that  this  deed  was  a  product  of  un- 
due infiuence  and  the  fraudulent  employment  of  the  agency 
of  alcohol,  notwithstanding  the  testimony  that  at  the  time 
of  the  execution  of  the  deed,  at  whose  making  the  wife  was 
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present,  the  grantor  was  sober  and  was  not  under  visible 
coercion.  The  evidence  of  the  wife  is  that  she  let  her  hus- 
band  have  a  sum  of  money,  what  amount  does  not  appear, 
for  the  payment  of  taxes,  for  the  building  of  one  of  these 
houses  shortly  before  the  making  of  this  deed,  and  it  also 

appears  that,  some  time  before  the  deed  was  made,  a  bank 
deposit  of  about  f  1,500,  made  by  Patrick  O'Connor  in  their 
joint  names,  was  assigned  by  him  to  his  wife.  There  seems 
to  be  no  denial  in  the  record  that  the  daughters  were 
driven  away  from  home  by  the  influence  of  the  wife  im- 
mediately after  the  second  marriage  and  their  father  kept 
from  communicating  with  them.  The  evidence  produced 
on  behalf  of  the  plaintiff,  if  believed,  is  ample  to  support 
the  decree.    It  is  denied  in  a  great  part  by  the  defendant, 

and  some  evidence  is  introduced  by  business  acquaintances 
that  goes  to  indicate  that  the  testimony  as  to  the  de- 
ceased's drunken  habits,  and  the  extent  of  his  wife's  con- 
trol over  him,  are  exaggerated,  but  we  are  entirely  unable 
to  say  that  the  action  of  the  trial  court  is  clearly  wrong 
or  even  that  it  is  against  the  preponderance  of  the  evi- 
dence. 

It  is  recommended  that  the  decree  of  the  trial  court  be 
affirmed. 

Oldham  and  Ames,  CO.,  concur. 

Affirmed. 


David  Adleb  &  Sons  Clothing  Company,  appellees,  v. 
Maria  Hellman,  appellant,  et  al. 

FiiJCD  Mat  20,  1903.     Nos.  12,975,  12,976. 

Commissioner's  opinion.    Department  No.  1. 

1.  Mortgages:  FoBKf:T/)8URE:  Appraisal:  Valuation:  Fraud.  Tes^ 
timony  to  show  that  the  valuation  of  real  property  offered  at 
judicial  sale  was  fixed  too  low  by  the  appraisers  where  fraud  or 
collusion  does  not  appear,  will  tiot  avail  to  set  aside  the  appraise- 
ment or  a  sale  under  it 
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2.  Kortfirages:      Fobeclosube:      Appbaisai.:       Qitauficatioh    or  Ah 

PBAisEBS :  Receiteb.  The  mere  fact  that  the  two  appraisers  ban 
given  evidence  on  plaintiff's  behalf  as  to  the  value  of  the  prop- 
erty at  the  trial  of  the  action  In  which  the  sale  Is  had  and  i£  t 
hearing  as  to  the  appointment  of  a  receiver  for  it,  does  not  dis- 
qualify them  to  act  as  appraisers. 

3.  Kortgages:     FobectvOsube:     Appbatbal:     Deduction  of  Void  Taxh 

The  fact  that  city  taxes  still  standing  on  the  treasurer's  books 
as  a  lien  on  the  property  were  certified  by  him  to  the  appraisers 
and  deducted  from  the  value  of  plaintiff's  Interest,  will  not  aToid 
the  appraisement  though  in  an  action  between  other  parties  aocie 
taxes  of  the  same  levy  have  been  held  void. 

4.  Mortgages:     Foki::ci/>sube:     Subplus  Applied  to  Taxes  by  Receivei. 

Where  plaintiff  has  bid  in  the  property  involved  in  a  suit  at  two- 
thirds  of  its  appraised  value,  and  at  a  price  sufficient  to  pay  tbe 
decree,  it  bas  no  right  after  the  confirmation  to  have  money  ii 
the  hands  of  the  receiver  applied  In  payment  of  taxes  on  d^i 
property. 

Appeal  from  the  district  court  for  Douglas  countj. 
Tried  below  before  Dickinson,  J.  Affirmed  upon  payment 
of  taxes, 

Connell  &  Ivcs^  for  appellant 

Montgomery  &  Hallj  contra^ 

Hastings,  C. 

Two  cases  were  originally  presented  here.  The  first 
general  number  12,975,  was  an  appeal  from  the  order  of 
confirmation  which  appears  by  the  record  to  have  been 
made  on  July  3,  1902,  and  to  have  been  entered  of  record 
on  the  5th,  confirming  the  sale  Of  certain  real  estate  in 
Omalia  under  a  decree  obtained  by  the  plaintiflFs  in  1895 
and  subsequently  affirmed  by  this  court.  The  other  case, 
general  number  12,976,  was  an  appeal  from   an   order 

allowing  and  confirming  a  receiver's  final  report  in  the 
same  action.   It  was  objected  to  this  report  that  it  showed 

that  on  the  12th  day  of  July,  seven  days  after  the  entrj 
and  nine  days  subsequent  to  the  making  of  the  order  of 
confirmation,  a  considerable  amount  of  taxes  on  the  prop- 
erty sold  was  paid  by  the  receiver.    It  is  objected  that  this 
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payment,'  having  been  made  subsequently  to  the  confirma- 
tion of  the  sale,  went  to  the  sole  benefit  of  the  plaintiff 
and  should  not  have  been  allowed  on  the  receiver's  final 
settlement.  The  two  cases  have  been  consolidated  by  the 
order  of  the  court  and  are  to  be  considered  together,  the 
latter  as  merely  ancillary  to  the  appeal  in  the  first. 

The  objections  to  the  confirmation  of  the  sale  as  shown 
by  the  record  are:  1st  That  the  valuation  of  the  prop- 
erty at  $18,000  is  grossly  inadequate.  2d.  That  since  the 
making  of  the  appraisement  the  real  estate  has  enhanced 
in  value  and  a  considerable  amount  has  been  exi)ended 
in  its  improvement.  3d.  That  its  fair  market  value 
greatly  exceeds  its  appraisal.  4th  and  5th.  That  W.  H. 
Green  and  Chas.  P.  Harrison,  appraisers,  were  not  dis- 
interested freeholders.  6th.  That  the  sum  of  |1,917.61 
for  city  taxes  was  wrongfully  and  improperly  deducted 
from  the  value  of  the  premises.  7th.  That  f822.90  for 
county  taxes  were  wrongfully  deducted.  8th.  That  |1,244.- 
37,  as  per  district  clerk's  certificate,  were  improperly  and 
unlawfully  deducted.  9th.  That  Mrs.  Hellman's  interest 
was  greatly  more  than  the  sum  named,  to  wit,  f  14,014.92. 
10th.  That  so  long  a  time  intervened  between  the  ap- 
praisal and  the  sale  that  a  new  appraisement  should  be 
mada 

With  regard  to  the  first  three  of  these  objections,  it  has 
been  often  enough  held  that  a  valuation  which  seems  to 
the  witnesses  too  low  will  not  be  set  aside  simply  on  that 
ground  unless  the  valuation  is  ao  grossly  inadequate  as 
of  itself  to  indicate  fraud.  It  is  not  claimed  with  much 
confidence  that  such  is  the  case  in  this  instance,  and  we 
do  not  so  find.  Objections  Nos.  4  and  5,  as  to  the  incom- 
petency of  the  appraisers,  are  based  upon  the  fact  that 
they  were  witnesses  at  the  trial  of  tlie  original  case  and 
made  affidavits  in  support  of  the  plaintifif's  application  for 
a  receivier.  One  of  the  issues  at  the  trial  was  the  value 
of  this  and  other  property  and  the  question  on  the  ap- 
pointment of  the  receiver  was  whether  or  not  there  was 
danger  of  the  property  proving  insufficient  to  pay  plain- 
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tiflF's  lien.  It  would  not  seem  that  the  mere  fact  that  b?c 
of  these  parties  had  given  testimony  on  these  two  oecasi  £ 
would  necessarily  detract  in  any  way  froiu  their  eomp*- 
tency  to  serve  as  disinterested  freeholders  in  appraisi:-: 
property. 

The  6th  objection,  the  deduction  of  the  city  taxes  fr^ 
the  value  of  the  property,  is  based  upon  the  claim  tk 
in  an  action  for  injunction  and  apportionment  of  taxr? 
brought  by  another  party,  these  same  taxes  levied  u{-i 
another  portion  of  the  same  block  had  been  declarf*d  T.i; 
The  other  alleged  errors  are  not  referred  to  in  the  briJ 
and  will  not  be  considered.  As  to  the  injunction  ea.*<e  d-a 
ing  witli  these  taxes,  it  seems  to  be  conceded  that  )l^ 
Hellman,  in  a  contest  with  a  tax  purchaser  w  ho  sought  i 
have  a  lien  upon  her  property  declared  for  a  part  of  i^ 
tax,  was  protected  by  an  injunction.  Neither  the  coiintj 
nor  plaintiff  here,  was  a  party  to  that  foreclosure  aud  i- 
is  not  claimed,  apparently,  that  any  of  these  taxes  i: 
question  were  wiped  off,  only  that  these  must  be  as  void  a^ 
those  were.  It  is  not  claimed  that  these  taxes  do  m^' 
appear  of  record  in  the  treasurer's  office  as  a  lien.  Tb 
treasurer's  certificate  to  the  sheriff  is  not  claimed  to  Lirv 
been  untrue.  It  can  hardly  be  held  erroneous  for  th- 
appraisers  to  act  upon  it. 

This  is  the  third  appraisement  of  the  property  in  thii^ 
action.  The  doctrine  seems  to  be  that  an  appraisement  is 
to  be  treated  as  a  summary  proceeding  to  fix  a  minimuDi 
price  on  property  to  be  sold,  and  that  only  fraud  or  irre^ 
larities  taking  away  the  power  of  the  appraisers  to  act  in 
it,  or  in  some  way  affecting  the  substantial  rights  of  s 
defendant,  will  vitiate  it.  This  does  not  appear  here  S' 
far  as  the  appraisement  alone  is  concerned. 

As  to  the  other  complaint,  we  have  carefully  considi  rf 
the  situation  and  do  not  see  on  what  ground  plaintiff  ii 
claim  to  retain  the  title  to  this  property,  and  also  have  he 
receiver's  money  applied  upon  these  taxes.  The  confin  a 
tion  order  was  entered  on  July  5,  1902;  on  the  12th  da  of 
the  same  month  the  receiver,  by  advice  of  the  plaint   "s 
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attorney,  paid  taxes  to  the  amount  of  |C95.16,  and  on  the 
hearing  of  the  final  report  this  was  allowed  by  the  court 
as  a  proper  payment.  Evidently  this  payment  went  en- 
tirely to  the  benefit  of  the  plaintiff.  It  had  bought  the 
property  and  it  had  bid  two- thirds  of  the  appraised  value 
by  necessity.  In  doing  so  it  had  overpaid  its  own  claim 
and  costs  by  a  few  dollars.  Clearly,  if  a  stranger  to  the 
action  had  bought  the  property  he  would  have  had  no 
claim  after  the  sale,  to  say  nothing  of  the  confirmation,  to 
have  the  receiver  ordered  to  pay  these  taxes.  Plaintiff 
would  have  had  neither  interest  nor  right  in  the  money,  for 
its  decree  would  have  been  paid.  Can  plaintiff  be  allowed 
to  have  in  this  action  more  than  the  property  it  bought  and 
the  payment  of  its  decree?  Purchasers  at  execution  sale 
of  real  estate  are  under  the  rule  of  caveat  emptor,  and  are 
subject  to  all  then  existing  liens.  Norton  v.  Nehrasl^a 
Loan  &  Trust  Co.,  35  Neb.,  466, 40  Neb.,  394. 

It  is  true  that  one  of  the  defendant's  objections  to  this 
sale  is  that  it  was  made  two  years  and  more  ago.  These 
taxes  accrued  since  and  were  never  deducted  from  the  ap- 
praisement. Ordinarily,  whoever  gets  the  current  income 
of  property  should  pay  current  taxes,  but  in  this  case 
plaintiff  had  purchased  the  property  with  taxes  unpaid 
and  bid  enough  to  satisfy  its  decree  and  leave  something. 
To  be  sure  the  receiver  remained  in  possession  and  col- 
lected rent  till  August  1.  He  was  holding  under  an  order 
of  appointment  which  directed  him  to  pay  the  delinquent 
taxes  and  these  taxes  were  delinquent  when  he  paid  them ; 
$344.85  were  delinquent  from  the  preceding  year.  It  does 
not  appear  when  the  funds  from  which  the  payment  was 
made  came  into  the  receiver's  hands,  except  about  $100 
which  were  received  July  10.  The  receiver  says  he  did  not 
know  anything  about  the  sale,  and  while  he  had  been 
previously  told  by  plaintiff's  attorney  to  pay  the  taxes  as 
soon  as  he  had  money  to  do  it,  he  acted  only  on  the  order 
of  the  court  to  pay  delinquent  taxes.  The  order  appoint- 
ing the  receiver  in  May,  1901,  directed  him  to  collect  rents 
and  apply  funds,  1st,  to  necessary  and  usual  repairs;  2d, 
40 
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to  insurance;  3d,  to  delinquent  taxes.   As  before  suggeM-i 
whatever  claim  on  this  fund  plaintiflf  had  after  the  -o^* 
was  in  its  capacity  of  purchaser.    PlaintiflTs  bid  pale :« 
decree  and  created  a  small  surplus  with   the  monej  «h 
lected  by  the  receiver.  As  purchaser,  under  the  riiie  « 
caveat  emptor^  could  it  claim  any  application  of  fiiinl>ii 
this  action  to  which  it  was  not,  as  purchaser,  a  party ; 
all?    Could  plaintiff,  as  plaintiff,  insist  on  any  applirad'i 
of  these  funds  after  its  decree  was  paid?      Could  it.  fr 
purchaser,  after  buying  subject  to  these  taxes  and  tiitia 
confirmation  of  this  sale  with  them  still  unpaid,  claim  s 
right  to  have  the  fund  so  applied?    It  is  true  that  all  b:i 
$203.01  seems  to  have  been  delinquent  before  the  sale  a^J 
all  of  it  before  the  confirmation.    It  would  seem,  howerer. 
that  plaintiff  can  not  claim  a  right  under  this  order  t' 
have  the  taxes  paid  after  the  sale  and  that  if  it  desires  r 
hold  this  proi^erty  it  should  refund  the  taxes  paid  br  tiir 
receiver  since  the  confirmation.    Of  course,  if  the  sale  i* 
set  aside  there  can  no  longer  be  any  objection  to  the  paj 
ment  of  taxes. 

The  argument  that  equity  will  consider  that  done  whii 
ought  to  have  been  done,  that  these  taxes  ought  to  barf 
been  paid  before  the  sale,  and  although  it  was  done  after- 
wards, the  transaction  should  be  treated  as  though  it  bac 
bec^n  done  before,  does  not  seem  sufficient  to  do  away  witt 
the  doctrine  that,  in  buying  the  property,  plaintiff  toot  it 
as  it  was.  There  might  have  been  other  bidders  had  it  been 
known  that  this  |G95.16  would  go  into  the  proi>erty. 

It  is  recommended  that  the  order  of  confirmation  be 
affirmed  if  plaintiff  shall  pay  into  court,  for  the  benefit 
of  iNIrs.  Ilellman,  within  forty  days,  the  amount  of  taxes 
paid  by  the  receiver  on  July  12,  and  in  default  of  such 
payment,  that  sale  and  appraisement  be  set  %side  and  a 
new  sale  and  appraisement  be  ordered. 

KiEKPATEicK  and  LoBiNGiEB,  CO.,  concur. 

The  order  of  confirmation  is  affirmed  if  the  plaintiff 
shall  pay  into  court,   for  the  benefit  of  Mrs.   Hellmaii, 
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rithin  forty  days,  the  amount  of  taxes  paid  by  the  re- 
eiver  on  July  12,  and  in  default  of  such  payment,  that 
ale  and  appraisement  be  set  aside  and  a  new  sale  and 
.ppraisement  ordered. 

Reversed  with  directions. 


3MAHA  Savings  Bank,  appellant,  et  al.  v.  The  City  op 

Omaha^  appellee. 

Filed  June  3,  1903.    No.  12,159. 

Commissioner's  opinion.    Department  No.  1. 

Kortgages:  Foreclosube:  Deduction  of  Void  Tax  Lien:  Injunction 
Against  Collection  of  Tax:  Estoppel.  While  a  purchaser  at  an 
execution  sale  takes  the  real  interest  of  the  debtor,  and  is  not 
necessarily  concluded  by  the  appraisement,  yet,  where  the 
amount  of  a  tax  lien,  which  has  not  been  mentioned  or  included 
in  the  decree,  has  been  deducted  from  the  gross  appraised  value 
of  the  property  by  the  appraisers,  and  the  purchase  is  made  for 
less  than  two-thirds  of  the  gross  appraised  value,  upon  the  as- 
sumption that  such  taxes  are  a  valid  lien,  the  purchaser  taking 
advantage  of  the  deduction  thereof  will  b^  presumed  to  have 
undertaken  to  pay  such  taxes,  and  will  not  be  heard  to  deny  their 
validity  In  an  equitable  proceeding  seeking  to  enjoin  their  collec- 
tion. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Fawcett,  J.    Affirmed. 

Frank  Heller^  with  William  A.  Saunders,  Franklin  J. 
Griffin  and  Henry  W.  Pennock^  of  counsel,  for  appellant. 

An  estoppel  is  an  afl&rmative  defense,  must  be  specially 
pleaded,  and  the  burden  of  proof  is  on  the  defendant  to 
establish  by  competent  evidence  every  fact  necessary  to 
create  an  estoppel.  Nebraska  Mortga^ge  Loan  Co,  v.  Van 
Kloster,  42  Neb.,  746;  Gregory  v.  Kenyon,  34  Neb.,  640; 
Scroggin  v.  Johnston^  45  Neb.,  714 ;  Erickson  v.  First  Nor 
tional  Bank,  44  Neb.,  622;  Umon  State  Bank  v.  Button^ 
62  Neb.,  664. 
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If  the  coDduct  of  the  bank  created  an  estoppel  it  eicr 
nc^arer  being  classifiable  as  an  equitable  estoppel  ore 
toppel  in  pais  tlian  any  other.  The  necessary  elem^ 
of  an  estoppel  by  conduct  are : 

1.  There  must  have  been  misrepresentation  or  concr:. 
ment  of  material  facts. 

Everything  that  was  done  touching  this  sale  is  a  matt*? 
of  sale  oj>en  to  inspection.  There  was  no  concealmenL  a* 
were  there  misrepresentations.  In  the  absence  of  tii' 
element  no  estoppel  can  arise.  Henshato  v.  Bi^selly  S5  U 
^5.,  255;  Cain  v.  Boiler,  41  Neb.,  721. 

2.  If  ihvYQ  was  any  misrepresentation  it  must  have  W- 
made  with  knowledge  of  the  facts. 

The  bank  had  no  knowledge  that  the  assessments  were 
void,  and  there  could  be  no  estoppel  on  the  ground  tJu* 
it  had.  Kash  v.  BakcTy  40  Neb.,  294;  Netv  Orleans^ 
United  States,  10  Pet.  [U.  S.],  at  page  734;  Leici^  v.  ^' 
Antonio,  7  Tex.,  288;  Newman  v.  Edutirds^  34  Pa.  St., Si; 
Young  v.  Young,  80  Tenn.,  335;  Byhee  v.  Oregon  d  C.  A 
Co.,  139  U.  S.,  663. 

3.  The  party  to  whom  it  was  made  must  have  Ixt^ 
ignorant  of  the  jtruth  of  the  matter. 

If  both  parties  are  equally  cognizant  of  the  facts  ai»l 
one  party  has  acted  under  a  mistaken  idea  of  the  law,  tbe 
other  pai'ty  can  not  say  that  he  has  been  deceived  thereby 
and  therefore  invoke  an  estoppel  in  his  favor.  Holcom^f 
V.  Boijnton,  151  111.,  2M;  Robbins  v.  Potter,  98  Mass.,  532; 
Mueller  v.  Kaessmann,  84  Mo.,  318;  Stone  v.  Engstrom,^^ 
R.  I.,  201. 

4.  It  must  have  been  made  with  the  intention  that  the 
other  party  should  act  on  it 

Estoppels  are  founded  on  intention  and  can  not  be  ex- 
tended to  objects  and  purposes  which  the  parties  can  not 
be  reasonably  supposed  to  have  had  in  view.  Needles  f. 
Hanifan,  11  111.  App.,  303.  Acts  and  declarations,  or 
silence,  to  create  an  estoppel  in  pais  must  be  willfully  in- 
tended to  lead  the  party  setting  up  the  estoppel  to  act 
upon  them.    Burke  v.  Utah  National  Bank,' 4:7  Neb.,  247; 
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McOaskill  v.  Cotmecticut  Savings  Bank,  60  Conn.,  300; 
Winslow  V.  Cooper,  104  111.,  2S5;Plumer  v.  Lord,  91  Mass., 
455;  Califf  v.  Hillhouse,  3  Minn.,  217;  Otis  v.  Sill,  8  Barb. 
[N.  Y.],  102;  Gardner  v.  Pierce,  22  Nev.,  146;  DoAigheHy 
V.  Yates,  13  Tex.  Civ.  App.,  646. 

5.  The  other  party  must  have  been  induced  to  act  on  it. 
Union  State  Bank  v.  Button,  62  Neb.,  664 ;  Lee  v.  Lake,  14 
Mich.,  12;  Fletcher  v.  Holmes,  25  Ind.,  at  page  469;  Jfc- 
Cune  V.  McMichael,  29  Ga.,  312;  Ferris  v.  Coover,  10  Cal., 
589,  632;  Mutual  Life  Ins.  Co.  v.  Norris,  31  N.  J.  Eq.,  583. 

6.  The  other  i>arty  must  have  been  prejudiced  by  such  act. 
Without  this  element  there  can  be  no  equitable  estoppel. 
Union  State  Bank  v.  Button,  62  Neb.,  664;  Carter  v. 
Darby,  15  Ala.,  696;  Biddle  Boggs  v.  The  Merced  Min- 
ing Co.,  14  Cal.,  at  pages  366-373;  Fawcett  v.  The  New 
Haven  Organ  Co.,  47  Conn.,  242;  Birch  v.  Hutchings,  144 
Mass.,  561;  DeMill  v.  Moffatt,  49  Mich.,  at  page*  131; 
Whitacre  v.  Culver,  8  Minn.,  103 ;  The  City  of  St.  Louis  v. 
Wiggins  Ferry  Co.,  88  Mo.,  615;  Oarlinghouse  v.  Whitwell, 
51  Barb.  [N.  Y.],  208;  Hill  v.  Epley,  31  Pa.  St.,  331;  Mc- 
Oregor  v.  Sima,  12  Tex.  Civ.  App.,  105;  Ouichard  v. 
Brande,  57  Wis.,  534. 

Every  estoppel  must  be  reciprocal,  that  is,  must  bind 
both  parties.  Boiling  v.  The  Mayor  of  Petersburg,  3  Band. 
[Va.],  at  page  575;  The  Welland  Canal  Co.  v.  Hathor 
ivay,  8  Wend.  [N.  Y.],  480;  Wright  v.  Douglass,  10  Barb. 
[N.  Y],  97;  The  Cohoes  Co.  v.  Goss,  13  Barb.  [N.  Y], 
137;  Smith  v.  Knowles,  2  Grant's  Cases  [Pa,],  413;  Lewis 
v.  Castleman,  27  Tex.,  407. 

To  constitute  an  estoppel  in  pais,  the  party  in  whose 
favor  the  estoppel  operates  must  have  altered  his  position 
in  reliance  upon  the  conduct  of  the  other  party.  Lin- 
gonner  v.  Ambler,  44  Neb.,  316;  Union  State  Bank  v. 
Hutton,  62  Neb.,  664;  Carter  v.  Darby,  15  Ala.,  696; 
Franklin  v.  Meyer,  36  Ark.,  96;  Brown  v.  Wheeler,  17 
Conn.,  344;  Young  v.  Foute,  43  111.,  33;  Stringer  v.  The 
Northwestern  Mutual  Life  Ins.  Co.,  82  Ind.,  100;  Wood 
V.  Pennell,  51  Ma,  52;  Homer  v.  Orosholz  d  Coqu^entin, 
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38  >rd.,  520;  Plumer  v.  Lord,  91  Mass.,  455;  Whitaif^^ 
CulvfT,  8  Minn.,  103;  Spurlock  v.  Sproule,  72  Mo,  5(^; 
niair  V.  Wait,  69  N.  Y.,  113;  Wheelock  v.  Hardxrid,^ 
Vt.,  19. 

A  wrong-doer  can  not  invoke  estoppel.  YUIaye  of  Wif 
zata  V,  Great  N.  R.  Co.,  46  Minn.,  505;  Stanford  v.  L^x 
37  N.  J.  Eq.,  94 ;  Pierrepont  v.  Barnard,  5  Barb.  [N.  T] 
364;  CaJfce  v.  Burgess,  3  W.  Va.,  274. 

Estoppel  can  not  be  predicated  upon  a  nudum  pactm 
Saltan  v.  Dodge,  57  Barb.  [N.  Y.],  84.  One  not  a  ]^} 
to  a  conveyance  can  not  insist  that  the  grantee  therein  i- 
estopped  to  deny  the  operation  of  a  stipulation  in  tl- 
instrument  when  such  third  party  has  not  himself  beef 
misled  or  deceived  by  the  stipulation.  McKinney  i^  l^ 
ning,  139  Ind.,  170;  Allen  v.  Allen,  45  Pa  St,  468. 

The  following  cases  support  the  doctrine  that  a  pt^ 
chaser  at  an  execution  sale  may  be  estopped  to  qiiesri(* 
the  validity  of  prior  incumbrances:  Patterson  v.  Dcl^ 
Roudc,  75  U.  S.,  292;  Oa^senJieimer  v,  Molton,  SO  At 
521;  Waterman  v.  Curtis,  26  Conn.,  241;  The  Dclatm' 
&  Hudson  Canal  Co.  v,  Bonnell,  46  Conn.,  9;  Tftatrnw^- 
McKay,  68  Ky.,  475;  Atkins  v.  Em'ison,  73  Ky.,  9;  i?w«^^' 
V,  Dudlrify  44  Mass.,  147;  Messmore  v.  Huggardj  46  Mich- 
558;  Flanders  v,  Jones,  30  N.  H.,  154;  Horton  v.  Dam,'^ 
N.  ¥.,  495;  Koch  v.  Losch,  31  Neb.,  625;  Farmers  Lofl» 
£  Trust  Co.  V.  Schwcnk,  54  Neb.,  657;  Nye  &  SehneM^' 
Co.  V.  Fahrenlwlz,  49  Neb.,  276;  Arlington  Mill  d  fl^ 
rator  Co,  r.  Yates,  57  Neb.,  286;  Battelle  v.  McM^^' 
62  Nob.,  647. 

The  following  cases  hold  that  a  purchaser  at  an  exectJ 
tion  sale  may  not  be  estopped  to  question  the  validity  oi 
prior  incumbrances.  Stebbins  v.  Miller,  94  Mass.,  591i 
Carpoitcr  r.  Himmons,  28  How.  Pr.  [N.  Y.],  at  pagelS' 
Porter  v.  Pannlci/,  52  N.  Y.,  185;  Wagner  v.  Jones,  7  DalJ 
[N.  Y.],  375. 

A  legal  or  equitable  owner,  or  a  mere  incumbrance' 
may  contest  special  assessments.  The  City  of  Ghicdff^^' 
Rosen  field,  24:  111.,  495. 
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Cases  involving  estoppels  where  the  transactions  were 
absolutely  void.  Vhlig  v.  Garrisofiy  2  Dak.,  71;  Dupas 
V.  Wassell,  1  Dill.  [U.  S.],  213;  Auditor  General  v.  Board 
of  Supervisors  of  Midland  County,  84  Mich.,  121;  Hoi- 
comb  V.  Boynton^  151  111.,  294;  Mutual  Life  Ins,  Co.  v. 
Norris^  31  N.  J.  Eq.,  583 ;  Standard  Furniture  Co.  v.  Van 
Alstine,  22  Wash.,  670. 

If  the  act  undertaken  was  in  and  of  itself  ultra  vires 
of  the  corporation,  no  act  of  the  body  can  have  the  effect 
to  estop  it  to  allege  its  want  of  power  to  do  what  was 
undertaken.  Bigelow,  Estoppel  [5th  ed.],  467,  476;  State 
V.  Murphy y  134  Mo.,  548;  Wheeler  v.  City  of  Poplar 
Bluff,  149  Mo.,  36;  Thomas  v.  Railroad  Co,,  101  U.  S.,  71, 
86;  Scovill  v.  Thayer,  105  U.  S.,  143;  Pennsylvania  It,  Co. 
v.  St.  Louis,  A.  &  T.  H,  R.  Co,,  118  U.  S.,  290,  317;  Win^ 
tcrs  v.  Armstrong,  37  Fed.  Rep.,  at  pages  515-521 ;  Union 
Depot  Co.  v.  City  of  St.  Louis,  76  Mo.,  393;  Stace  & 
Worth's  Case,  L.  R.  4  Oh.  D.  [Eng.],  682,  note. 

James  H.  Adorns  and  Charles  E.  Morgan,  contra. 

There  are  four  well  settled  doctrines  of  this  court 
which  absolutely  determine  the  law  of  this  case: 

1.  A  purchaser  at  a  judicial  sale  is  charged  with  notice 
of  the  proceedings  leading  to  the  sale,  including  the  ap- 
praisement. 

2.  Appraisers  in  judicial  sales  act  judicially  and  par- 
ties, including  the  purchaser,  are,  in  collateral  proceed- 
ings, bound  by  the  appraisement. 

3.  The  appraisement,  unless  set  aside,  becomes  con- 
clusive and  a  portion  of  the  terms  of  the  sale. 

4.  A  purchase  of  property  at  a  judicial  sale,  at  which 
certain  apparent  liens  have  been  duly  certified  and  de- 
ducted in  the  appraisement,  is  a  purchase  subject  to  such 
liens,  and  the  purchaser  will  be  estopped  from  question- 
ing their  validity  in  subsequent  proceedings. 

These  rules  are  laid  down  in  Nye  &  Schneider  Co.  v. 
FahrenholZy  49  Neb.,  at  pages  278,  279.  This  case  and 
others  show  that  the  estoppel  was  not  one  in  pais. 
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Tlie  rule  of  estc  ppel  by  appraisal   in    foret'lnj^iin*  p^ 
(•{  (Nlinii^s  is  settled  by  a  lonj^j  line  of  cicH'isloiis  in  this  >i* 
It  was  laid  down  in  the  ease  of  Koch   i\   Loi<i'h.  31  ^'^ 
625;  was  adiriued  in  the  case  of  Yicrfjufz  v.  AuJtmaiK^i 
Irr  d  Co.,  4(5  Neb.,  141;  Irvine,  C,  announced  ii  a^  l 
settled  rule  in  ^tfc  &  Schneider  Co.    t?.    F'ahn  iihoh.  il' 
Neb.,  at  page  278;  it  has  been  followed    in  the  cas*^  «■ 
Xorfolk  ^^tatc  Bank  v.  Svhtceiilc,  51  Xeb.,   146;  /'fin^fv 
Loan  d  Truest  Co,  v,  Schucnk,  54  Nob.,    G57;  Ar^i.^at-'M 
Mill  d'  FAvvalor  Co,  i\  Yah\s,  57  Neb.,   286;   Bnll^Ur  i. 
Mcintosh,  G2  Neb.,  617;  Curtis  v.  Osbot-tie  ct  Co.,  63  Xf- 
837;  PctcrhoroHifh  Sarinc/s  Bank  t\  Pierce^   54  Neb.,  ai  ' 
page  721,  concurring  opinion  by  Irvine,  C.     Th(^e  ea?'^ 
sustain  the  rule  that  one  who  purchases  subject  to  a  li-^E 
can  not  (luestion  its  existence  or  validity   in  subsiijiKiit 
proctedings. 

KlRKPATRICK,  C. 

This  is  a  suit  brought  by  the  Omaha  Savin<}^  Bank  acd 
John  H.  Caulfield  against  the  city  of  Omaha  to  enjoin  tin 
collection  of  certain  special  assessments,  and  to  viuv\\ 
the  same  of  record,  for  the  reason  that  they  are  void.  The 
petition  alleges  ownership  on  the  part  of  the  bank  and 
Caulfield  of  certain  separate  tracts  of  land  in  the  city  of 
Onuiha ;  that  certain  special  as.^essments  had  been  made 
thereon  and  s])read  upon  the  records,  w^hich  were  clou^is 
upon  the  title;  that  such  special  assessments  wen*  nuii 
and  void  for  many  reasons  which  were  specifirally 
pleaded.  The  answer  of  the  city  admitted  the  forma rion 
of  the  various  paving  districts,  the  passage  of  the  several 
ordinances  for  the  paving  of  tlie  streets,  the  setting  of 
curbs  and  guttering;  admitted  the  levy  of  the  taxt^  as 
alleged  in  the  petition;  and,  among  other  things,  pleadeil 
that  the  bank  purchased  the  property  owned  by  it  at 
sheriff's  sale;  that  it  procured  certificates  of  liens  friiii 
the  treasurer's  office,  showing  the  existence  of  cert;  in 
general  taxes  and  special  assessments,  the  collection  of 
which  are  sought  to  be  enjoined  in  this  action;  that  S'  ch 
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special  taxes  and  assessments  were  at  the  instance  and 
request  of  appellants  deducted  by  the  sheriff  from  the 
total  appraised  value  of  the  lots  as  valid  liens  thereon, 
stud  that  the  bank  took  advantage  of  the  deduction  of  the 
liens  in  the  purchase  of  the  premises,  and  did  not  bid  two- 
thirds  of  the  gross  appraised  value ;  and  that  by  so  doing 
it  treated  said  taxes  as  valid  and  subsisting  liens  against 
tlie  property,  and  by  such  proceedings  became  obligated 
to  pay  the  taxes,  and  was  estopped  in  this  proceeding  to 
question  the  validity  of  such  general  and  special  taxes. 
To  this  answer  of  the  city  was  filed  for  reply  a  general 
denial.    The  trial  court  found  that  the  special  taxes  and 
assessments  mentioned  in  the  petition  were  void  for  want 
of  jurisdiction  in  the  city  council  to  make  the  levy;  that 
John  H.  Caulfield  was  entitled  to  a  perpetual  injunction 
restraining  the  city  from  attempting  to  collect  such  taxes 
uiK)n  the  property  owned  by  him,  and  removed  the  cloud 
cast  by  the  taxes  upon  his  title;  that  the  Omaha  Savings 
Bank  had  purchased  the  proj)erty  owned  by  it  at  sheriff's 
sale;  that  the  sheriff  had  procured  from  the  treasurer's 
office  a  certificate  of  liens  showing  the  existence  of  the 
taxes  in  question,  and  that  they  were  liens  upon  the 
property  involved  in  appellant's  decree  of  foreclosure; 
that  appellant  bank  had  not  bid  two-thirds  of  the  ap- 
praised value  of  the  property  after  the  deduction  of  said 
taxes  as  valid  liens  against  the  property,  and  by  reason  of 
such  action  the  bank  was  estopped  to  question  the  validity 
of  the  taxes,  and  the  court  thereupon  entered  a  decree  dis- 
missing the  petition  of  appellant  bank  for  want  of  equity. 
From  this  decree  the  bank  brings  the  cause  to  this  court 
upon  appeal. 

It  is  disclosed  by  the  record  that  the  gross  ap- 
praised value  of  the  property  involved  as  made  by  the 
sheriff  and  appraisers  was  |6,200.  From  this  sum  was 
deducted  in  tax  liens,  part  of  which  was  for  county  and 
state  taxes,  regarding  which  no  complaint  is  made,  the 
sum  of  f  1,344.29,  leaving  a  net  appraisement  of  ^4,855.71. 
Two-thirds  of  this  sum  would  be  $3,237.14.    The  amount 
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bid  by  appellant  bank  at  the  sheriff's  sale  was  f3;239,  be- 
ing 11.86  more  than  two-thirds  of  the  net  appraisement. 
It  is  thus  apparent  that  appellant  bank,  in  the  purchase 
of  the  property,  took  advantage  of  the  deduction  of  the 
full  amount  of  the  taxes,  including  the  special  assess- 
ments complained  of.  By  this  conduct  it  acknowledged 
the  validity  of  the  special  assessments.  In  effect,  it  is 
said  to  the  o^Tier  of  the  property  that  the  taxes  were  a 
valid  lien  upon  the  premises  and  that  it  would  ultimately 
be  obliged  to  pay  them  to  protect  its  title,  and  would 
accordingly  retain  of  the  purchase  price  a  sufllcient  sum 
to  pay  them.  It  did  retain  this  money.  The  assessments 
were  at  least  prima  facie  valid.  The  owner  was  at  least 
morally  bound  to  pay  them.  The  purchase  in  this  man- 
ner in  effect  amounts  to  a  contract  with  the  owner  that 
the  purchaser  would  pay  the  taxes.  Taking  advantage 
of  the  deduction  of  the  taxes,  regarding  them  as  valid,  as 
the  record  discloses  the  bank  did,  raises  a  presumption,  in 
the  absence  of  a  showing  to  the  contrary,  that  the  taxes 
were  valid,  and  that  the  bank  agreed,  by  implication  at 
least,  with  the  owner  of  the  premises  to  pay  such  taxes. 
The  owner  had  a  right  to  rely  \ij)otl  this  implied  agree- 
ment, and  we  are  of  opinion  that  the  city  likewise  had 
a  right  to  rely  upon  it.  While  a  purchaser  at  an  execu- 
tion sale  takes  the  interest  which  the  debtor  actually  has, 
and  is  not  necessarily  concluded  by  the  appraisement,  yet 
where  taxes,  which  have  not  been  mentioned  in  the  de- 
cree, have  been  deducted  from  the  gross  appraised  value 
of  the  property  sold  on  execution,  the  purchaser  taking 
advantage  thereof,  he  will  ordinarily  be  presumed,  in  the 
absence  of  a  showing  to  the  contrary,  to  have  agreed  with 
the  owner  of  the  property  to  pay  such  taxes.  Accordingly, 
appellant  bank  in  this  case  will  not  be  permitted  to  enjoin 
the  collection  of  the  taxes.  To  hold  otherwise  would  be  to 
permit  appellant  to  perpetrate  a  fraud  upon  the  owner 
and  upon  the  city  as  well.  If,  upon  discovery  of  the  in- 
validity of  these  taxes,  appellant  had  gone  to  the  owner 
and  tendered  to  him  the  amount  it  retained  from  the  pur- 
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.-•  ase  price  on  the  assumption  of  the  validity  of  the  taxes, 

^would  be  in  a  position  to  come  into  a  court  of  equity 

id  insist  upon  its  right  to  escape  payment  thereof,  and 

a.ire  the  cloud  cast  thereby  removed,  and  this  would  no 

.  3ubt  be  done.    Appellant  bank's  bill  wholly  fails  to  show 

^  Qy  equity  in  its  favor,  and  we  are  of  opinion  that  the 

ecree  dismissing  its  bill  is  right. 

It  is  therefore  recommended  that  the  judgment  of  the 
rial  court  be  affirmed. 

Hastings,  C,  concurs. 

Affirmed. 

Sullivan,  0.  J.,  dissenting. 

I  do  not  agree  either  to  the  reasoning  or  the  decision  of 
ttie  commissioner.    My  views  upon  the  question  considered 
axe  fully  stated  in  Hart  v.  Beardsley,  67  Neb.,  145,  93  N. 
W.  Rep.,  423. 


William  O'Brien  v.  Heinrich  B^luevbr  bt  al. 

FiLED  JU5B  3,  1903.    No.  12,187. 
Ck>mmissioner's  opinion.    Department  No.  1. 

1.  Trial:    To  Court:    Evidence:    Appeal  and  Error.    In  a  cause  tried 

to  a  court,  a  judgment  will  not  be  reversed  for  admission  of 
incompetent  evidence  when  the  Judgment  is  sustained  by  sufficient 
competent  evidence. 

2.  Mortgages:   Forecix>8ure:    Amounts  and  PRioBrriEs  of  Liens  Fixed: 

Title  of  Purchaser.  Where  a  decree  of  foreclosure  on  behalf  of 
plaintiff  and  various  cross-petitioners  fixed  the  respective  amounts 
and  priorities  of  a  large  number  of  liens,  a  purchaser,  on  sale  and 
confirmation  of  such  decree,  takes  title  to  the  land  involved  di- 
vested of  the  liens  of  all  parties  to  the  suit,  although  the  money 
realized  on  the  sale  may  be  insufficient  to  satisfy  the  Junior 
liens. 

S.  Kortgages:  Foreclosure:  ESvidence  Sufficient.  Evidence  ex- 
amined, and  held  sufficient  to  sustain  the  findings  and  Judgment 
of  the  trial  court 
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Error  from  the  district  court  for  Platte  county.  Tried 
below  before  Hollenbeck,  J.    Affirmed. 

Wm.  O'Brien,  for  plaintiff  in  error. 

Reeder  d  Hohart  and  McAllister  d  Cornelius,  contra. 

KiRKPATRICK,  O. 

This  is  a  suit  brought  by  Heinrich  Kluever,  one  of  the 
defendants  in  error,  in  the  district  court  for  Platte  county, 
against  William  O'Brien,  plaintiff  in  error,  J.  C.  Byrnes, 
sheriff  of  Platte  county,  and  Henry  Gering,  who  are  made 
defendants  in  error  in  this  proceeding  because  they  re- 
fused to  join  with  O'Brien  as  plaintiffs  in  error.  The  suit 
was  brought  to  remove  a  cloud  upon  the  title  to  certain 
land  owned  by  and  in  the  possession  of  Kluever,  caused 
by  sheriff's  deed  executed  by  Byrnes  to  Henry  Gering,  and 
a  deed  made  by  Gering  and  wife  to  William  O'Brien,  and 
to  quiet  the  title  to  the  premises  in  Kluever.  Answers 
and  cross-petitions  were  filed  by  Gering,  Byrnes  and 
O'Brien,  setting  up  title  in  O'Brien,  and  asking  to  have 
the  same  quieted  in  him,  and,  in  addition,  the  answer  of 
Gering  disclaimed  any  interest  in  the  premises.  To  these 
answers  and  cross-petitions  a  general  denial  was  filed  for 
reply.  Trial  was  had  resulting  in  a  finding  and  judgment 
quieting  title  in  Kluever,  removing  the  cloud  upon  his 
title,  and  dismissing  the  cross-petitions  of  O'Brien, 
Byrnes  and  Gering  for  want  of  equity. 

It  is  conceded  by  all  parties  that  in  1890  title  to  the 
premises  was  in  Michael  Hogan,  both  parties  claiming 
title  through  him.  Some  time  prior  to  October  9,  1895, 
Albert  Stenger  commenced  a  foreclosure  proceeding  on 
a  mortgage  upon  this  land,  making  all  i>arties  in  interest 
defendants  except  one  Ira  Davenport,  who  was  the  holder 
of  a  first  mortgage  thereon.  On  October  9,  1895,  a  decree 
of  foreclosure  was  entered,  giving  Ernst  &  Schwarz  a 
first  lien  for  ^89.68;  the  Commercial  Bank  of  Columbus  a 
second  lien  for  ^207.25;  Albert  Stenger,  plaintiff,  who 
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leld  a  mortgage,  a  third  lien  for  f 604.35 ;  F.  H.  Busche  a 
ourth  lien  for  f53.87;  the  Home  Fire  Insurance  Company 
tf  New  York  a  fifth  lien  for  f37.05,  and  J.  H.  Galley,  who 
tlso  held  a  mortgage,  a  sixth  lien  in  the  sum  of  |444.16. 
in  this  decree  the  court  further  found  that  Michael  Hogan 
^HB  dead,  and  that  prior  to  his  death  he  and  his  wife  had 
conveyed  the  premises  to  Stephen  Hogan,  who  was  the 
3wiier  at  the  date  of  the  decree;  that  at  the  time  of  the 
sale  to  Stephen  Hogan,  the  land  was  the  homestead  of 
Michael  Hogan  and  his  wife,  and  was  of  the  value  of 
|4,800,  and  that  the  liens  allowed  against  said  land  ag- 
gregated the  sum  of  13,018 ;  that  the  judgment  of  Patrick 
Powers  was  not  a  lien;  that  the  judgment  of  Greisen 
Brothers  was  not  a  lien,  and  by  decree  the  court  removed 
the  cloud  upon  the  title  created  by  the  last  mentioned 
judgments.  Subsequently,  and  on  December  10,  1896, 
Ira  Davenport  began  a  foreclosure  on  his  first  mortgage, 
making  all  parties  in  interest,  including  all  parties  to  the 
Stenger  decree,  parties  defendant;  and  on  February  6, 
1897,  obtained  a  decree  establishing  his  mortgage  as  a 
first  lien  upon  the  property  in  the  sum  of  |2,283.50.    The 

m 

cause  was  thereupon  continued  as  to  the  issues  between 
the  cross-petitioners  and  defendants,  and  on   June  12, 
1897,  the  cause  again  came  on  for  hearing,  and  the  court 
affirmed  and  re-establishd  the  decree  in  the  Stenger  case 
in  all  respects  as  to  the  several  parties  to  that  proceeding, 
preserving  the  priorities  as  therein  fixed,  except  that  the 
liens  of  all  parties  were  made  subject  to  the  mortgage  lien 
in  favor  of  Davenport;  and  in  addition  the  court  found 
that  Patrick  Powers  had  a  lien  for  his  judgment  in  the 
sum  of  $535,  making  the  lien  of  Powers  inferior  and  sub- 
ject to  the  lien  of  Davenport,  and  the  cross-petitioners, 
Albert  Stenger,  the  Commercial  Bank  of  Columbus,  Ernst 
&  Schwarz,  F.  H.  Busche  and  J.  H.  Galley,  with  decree  of 
foreclosure  and  order  of  sale.     On  March  13,  1897,  the 
property  in  controversy  was  sold  by  the  sheriff  under  the 
Stenger  decree  to  Albert   Stenger  for  f  1,335;   and  on 
March  27,  1897,  the  sale  was  confirmed,  and  on  June  17, 
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1898,  sheriff's  deed  issued  to  Stenger.  On  June  18,  IS^. 
Stenger  conveyed  the  property  by  deed  to  the  Comniertii 
Bank  of  Columbus,  and  on  December  1,  1898,  the  bdii 
conveyed  the  property  to  H.  Kluever,  defendant  in  etr-t 
herein.  The  record  is  silent  as  to  the  application  of  1: 
money  realized  on  the  sheriflPs  sale  hereinbefore  referrfi 
to.  On  December  24,  1897,  an  order  of  sale  v^as  issna! 
on  the  Davenport  decree  of  February,  1897,  and  on  JaB 
uary  31,  181)8,  the  property  was  sold  to  the  Ck>mmerc:a 
Bank  of  Columbus  for  $3,200.  The  purchaser  failing  to 
pay  the  purchase  price,  the  sale  was  on  February  9, 18&S. 
vacated  and  set  aside.  On  March  8,  1898,  Davenpon 
made  an  assignment  of  his  decree  to  the  Commercial  Bant 
which  had  theretofore  succeeded  to  Stenger's  title  under 
tlie  sheriff's  deed  and  the  interest  acquired  by  the  bani. 
under  its  assignment,  in  the  Davenport  mortgage  and 
decree  undoubtedly  merged  in  its  deed  title  obtained  froiL 
Stenger. 

Subseciuently,  and  at  a  date  not  disclosed  by  the  rei^onl 
a  second  order  of  sale  was  issued  on  the  decree  of  June 
12,  1897,  and  on  February  19,  1900,  the  sheriflf  sold  the 
property  under  this  order  of  sale  to  Henry  Gering  for 
|1,375,  and  on  March  1,  1900,  this  sale  was  confirmed. 
On  the  day  following  the  sheriflf  issued  his  deed  to  Henry 
Gering,  and  on  March  17  Henry  Gering  and  wife  conveyed 
the  property  to  William  O'Brien. 

It  is  claimed  by  defendant  in  error  that  the  judgment  is 
erroneous  for  two  reasons:  first,  that  the  court  erred  in 
receiving  in  evidence  the  records  of  the  county  clerk  of 
Platte  county,  shoi^ing  deeds  of  record  in  his  oflRce  with- 
out producing  or  satisfactorily  accounting  for  the  loss  of 
the  original  deeds;  second,  that,  leaving  out  of  considera- 
tion the  incompetent  evidence,  upon  the  whole  record  it 
appears  that  plaintiff  in  error  was  entitled  to  judgment. 

Kegarding  the  first  contention,  it  may  be  said  that  as 
this  cause  was  tried  to  the  court,  the  judgment  being 
presented  for  review  by  proceedings  in  error,  the  one 
question  requiring  consideration  is  whether  there  is  suTl.  J 
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ient  competent  evidence  under  the  pleadings  to  sustain 
he  judgment.  Kluever,  in  his  petition,  alleged  that  he  was 
:he  owner  in  fee  simple  and  in  possession  of  the  premises 
md  had  owned  and  been  in  possession  thereof  for  more 
:han  a  year  prior  to  the  filing  of  his  petition.  O'Brien^s 
mswer  consisted,  first,  of  a  general  denial,  and  second  of 
ei  paragraph  in  the  following  words: 

"Said  defendant,  William  O'Brien,  for  further  answer 
to  said  petition,  and  for  the  purpose  of  obtaining  aflBirma- 
tive  relief,  alleges  that  whatsoever  claim  or  title  said 
Henry  Kluever  has  or  claims  in  the  premises  described  in 
plaintifif's  petition  was  derived  through  and  from  Albert 
Stenger,  and  the  Commercial  Bank  of  Columbus,  defend- 
ants in  the  case  of  Ira  Davenport,  plaintiff,  against  Sarah 
Hogan  and  others,  defendants." 

The  answer  then  sets  up  the  various  claims  of  the  par- 
ties.   In  our  view,  this  answer  admits  the  title  and  own- 
ership of  Kluever  so  far  as  he  derived  his  title  from 
Stenger  and  the   Commercial   Bank.     Disregarding  in- 
competent evidence  in  the  record,  the  journal  entries  of 
the  district  court  for  Platte  county  show  a  decree  of  fore- 
closure in  favor  of  Stenger  and  the  Commercial  Bank  of 
Columbus,  the  issuance  of  an  order  of  sale,  the  sale  of  the 
property  to  Albert   Stenger,  and  confirmation  thereof. 
There  is  also  shown  an  assignment  by  Ira  Davenport  of 
the  decree  of  foreclosure  and  the  lien  of  the  first  mortgage 
to  the  Commercial  Bank,  thus  uniting  in  Kluever  all  the 
rights  of  Stenger  under  his  purchase,  all  the  rights  of  the 
bank,  and  all  the  rights  of  Davenport  under  the  first 
moi*tgage. 

It  is  pleaded  in  the  answer  and  cross-petition  of  O'Brien 
that  he  purchased  and  procured  an  assignment  to  him 
of  the  junior  liens  of  H.  F.  Rusche,  J.  H.  Galley  and 
Patrick  Powers.  This  allegation  is  denied  by  the  reply, 
and  no  proof  is  offered  to  supjmrt  it,  bnt  it  is  disclosed  by 
the  record  that  after  the  sale  and  conflrmatijon  to  Albert 
Stenger,  and  after  the  assignment  by  Davenport  to  the 
Commercial  Bank  of  the  decree  of  foreclosure  on  the  first 
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mortgage,  O'Brien  procured  an  order  of  sale  to  be  is^ur 
on  the  Darenport  decree  on  account  of  the  three  jnik 
liens  above  referred  to,  and  procured  a  sale  to  be  mad^ : 
his  grantor,  obtaining  a  confirmation  thereof  and  s]i«r;r* 
deed  after  the  commencement  of  the  suit  at  bar  and  af  ' 
the  filing  of  the  original  petition  herein,  this  cause  haviu 
been  tried  on  an  amended  or  supplemental  petirion.  1' 
is  not  claimed  that  either  he  or  his  grantor  paid  anv  pc 
tion  ef  the  sum  due  on  the  decree  of  foreclosure  on  rl 
first  mortgage  held  by  Davenport,  or  anything  on  tl 
decree  obtained  by  Stenger  and  the  cross-petitioners  it 
that  suit,  practically  all  of  whom  had  liens  superior  to  tV 
three  junior  liens  claimed  by  O'Brien  to  have  been  ^l^ 
signed  to  him.  It  is  manifest  that  the  sale  and  confimia 
tion  under  the  Stenger  decree  would  cut  out  the  junker 
liens  of  Rusche,  Galley  and  Powers.  Their  liens  wtn 
established  in  the  Stenger  decree,  their  relative  prioritb 
were  fixed ;  their  lien  was  upon  the  land,  and  a  sale  wonM 
be  held  to  be  an  absolute  satisfaction  of  their  liens  ufm 
the  land.  There  could  be  but  one  sale  under  that  deem, 
and,  so  far  as  the  land  is  concerned,  the  junior  lien-hi>[i: 
ers  mentioned  are  conclusively  presumed  to  have  obtaint?u 
their  money.     It  is  very  clear  that  the  decrees  mentioiic 

could  not  be  rejuvenated  and  made  the  basis  of  a  title 
hostile  to  that  of  the  purchaser  under  the  Stenger  it 
cree.  It  would  seem,  therefore,  that  the  position  of  plaiih 
tiflf  in  error  is  wholly  without  merit,  and  the  judgment  of 
the  trial  court  is  right 

It  is  therefore  recomiAended  that  the  judgment  of  the 
trial  court  be  affirmed. 

Hastings,  C  ^  c<^pcd  w. 

AFFIRMEa 
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The  First  National  Bank  op  Pawnee  City,  Nebraska, 
V.  Hattib  a.  Wishard,  Administratrix  op  the 
Estate  op  Maggie  Wishard,  Deceased. 

Filed  Junk  3,  1908.    No.  12,319. 

Ck>mml88ioner'B  opinion.    Department  No.  1. 

Attachment:     Dissolution  of  Pbiob:     Effect  ok  Subsequent:     Con- 

TBIBUTION. 

Error   from   the   district   court   for   Pawnee   county. 
Tried  below  before  Stdll,  J.    Reversed. 

Story  d  Story ^  for  plaintiflF  in  error. 

O.  T.  Belding  and  Lindsay  d  Raper,  contra. 

Per  Commissioners. 

All  the  questions  arising  in  this  case  seem  to  be  settled 
in  the  case  of  The  First  National  Bank  of  Pawnee  City 

V.  The  Avery  Planter  Co.^  —  Neb., ,  95  N,  W.  Rep., 

622.  The  questions  are  the  right  of  a  subsequent  attach- 
ing creditor,  whose  lien  has  never  been  disturbed,  to  re- 
cover of  a  prior  one,  whose  attachment  has  been,  after 
sale  and  application  upon  it  of  the  proceeds  of  the  at- 
tached property,  dissolved  by  a  reviewing  court,  such 
proceeds  for  application  upon  the  subsequent  undissolved 
attachment,  and  the  right  of  the  first  claimant  to  recover 
contribution  for  damages  incurred  in  connection  with 
other  claimants  in  the  endeavor  to  enforce  the  attach- 
ments. The  same  reasoning  which  is  held  to  entitle  the 
Avery  Planter  Company  to  recover  in  its  case,  and  which 

is  held  sufficient  to  entitle  the  bank  to  offset,  in  that  ac- 
tion, its  claim  for  contribution,  apply,  with  at  least  equal 
force,  in  this  case. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  reversed  and  the  cause  remanded  for  further  pro- 
ceedings. 

Reversed  and  remanded. 
41 
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The   Fidelity   Mutual   Fire   Insurance    Company  i 

Michael  Murphy. 

Filed  June  8,  1903.    No.  12,650. 
Commissioner's  opinion.    Department  No.  1. 

1.  Trial:     Contracts:     Oral  Evtdf.nce  to  Expultn.      Oral    testimec 

may  be  introduced  for  the  purpose  of  explainins*  an  ambi^  rr 
in  a  written  instrument. 

2.  Insurance:      Knowledge  of  Breach  of   Policy:      Watvek  or  Fat 

FEFTiTRE.  ** Where  an  insurance  company,  with  knowledfre  of  a 
breach  of  the  conditions  by  the  insured,  fails  to  declare  a  foe 
felture  of  the  policy  and  continues  to  recognize  Its  liability  t« 
demanding  proofs  of  loss,  it  waives  the  defense  based  upon  sc  t 
breach  of  policy."  Home  Fire  Ins.  Co.  v.  Phelps,  51  Neb,  iV: 
71  N.  W.  Rep.,  303,  followed  and  approved. 

3.  Trial:     Mtsc^onduct  of  Jihkse,    Conduct  of  the  trial  judge  examinti 

and  approved. 

Error  from  the  district  court  for  Greeley  county.  TrieJ 
below  before  Paul,  J.    Affirmed. 

BalJrigc  &  De  Bord^  for  plaintiflE  in  error, 

J.  R.  Eanna  and  Doyle  &  Berge^  contra^ 

Oldham,  C. 

In  this  suit  plaintiff  in  the  court  below  recovered  a 
jud*;ment  for  $1,500  on  a  fire  insurance  policy  issued  bj 
the  defendant  company,  and  the  company  brings  error 
proceedings  to  this  court. 

The  first  objection  called  to  our  attention  in  the  brief 
of  plaintiff  in  error  is  as  to  the  ruling  of  the  trial  court  in 
admitting  testimony  to  explain  an  apparent  ambiguity  in 

the  description  of  the  location  of  the  property  insured. 
The  description  contained  in  the  policy  was  as  follows: 
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"Applicant's 
value. 
*'l.  One  2-story  shingle  roof 
frame  building,  and  additions 
adjoining  and  communicating,  in- 
cluding foundations  and  all  per- 
manent attachments  and  fixtures 
belonging  thereto  while  occupied 
as  hardware  store, 

"2.  On  counters,  shelving, 
show-cases,  safe,  scales,  and  any 
other  furniture,  fixtures  used  in 

the  business, 

"3.  On    stock    of   merchandise 

consisting  principally  of  hard- 
ware, tinware,  furniture,  under- 
taking  goods,    boots   and   shoes, 

also    carriages    and    wagons,    in 

w^arehouse  fifty   feet  in   rear  of 

above  building,  also  on  furniture 

in  storage  in  building  about  ten 

feet  east  of  above  building,  and 

all  other  merchandise  not  more 

hazardous,  usually  kept  for  sale 

in  stores  of  this  kind,  all  while 

contained  in  said  building,  $5000, 

"AH  situated  on  lot»  10,  11,  12,  block  34 

Center.      $2,000    other   insurance    permitted 
herewith.'^ 


Sum  to  be 
insured. 


None. 


None. 


$1500 
of  Greeley 
concurrent 


The  testimony  admitted  showed  that  the  stock  of  goods 

was,  at  the  time  the  policy  issued,  nearly  all  contained  in 
the  two-story  building,  which  is  designated  in  the  plat 
as  building  "A,"  and  situated  on  lots  11  and  12,  in  block 
34;  that  about  fifty  feet  west  of  building  "A"  is  a  ware- 
house marked  on  the  plat  as  building  "B,"  and  situated 
on  lot  12;  that  ten  or  fifteen  feet  north  of  building  "A" 
•  is  a  warehouse  marked  building  "C,"  situated  on  lot  10. 
The  court  permitted  the  application  for  the  policy  to  be 
introduced,  which  showed  that  the  goods  were  situated 
in  building  "A"  and  additions.    The  policy  itself  showed 
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that  the  buildings  were  situated  on  lots  10,  11  and  12,  in 
block  34.  The  court  also  permitted  the  plaintiff  to  show 
that  the  agent  taking  the  risk  knew  the  location  of  the 
goods,  and  that  some  time  after  the  policy  had  issued  plain- 
tiff notified  defendant,  through  its  agent,  that  he  had  re- 
moved all  goods  from  building  "C"  to  building  "A,"  and 
that  defendant  on  receipt  of  said  notice  sent  a  written 
permission  to  him  to  keep  the  goods  in  the  buildings  "A" 
and  "B,"  situated  on  lots  11  and  12.  When  the  fire  oc- 
curred, buildings  "A"  and  "B"  were  destroyed,  the  goods 
insured  being  in  building  "A''  and  none  in  building  "B." 
The  contention  of  the  company  w^as  that  a  technical  con- 
struction of  the  policy  would  show  that  they  had  only 
insured  goods  situated  in  buildings  "B'^  and  "C,"  and 
that  as  no  goods  covered  by  their  policy  were  in  "B"  at  the 
time  of  the  fire,  and  as  building  "C"  was  not  burned,  the 
court  should  have  excluded  this  testimony  and  diret^ted  a 
verdict  for  the  company.  The  testimony  introduced  was 
not  for  the  purpose  of  contradicting  the  terms  of  a  written 

instrument,  but  only  to  aid  an  ambiguous  description.  It 
is  elemental  that  oral  evidence  may  be  introduced  for  the 
purpose  of  explaining  an  ambiguity  in  a  written  instru- 
ment; hence  we  think  the  action  of  the  trial  court  in  this 
matter  was  fully  warranted. 

The  next  contention  urged  by  the  company  is  that  the 
court  should  have  directed  a  verdict  for  the  defendant, 
because  the  plaintiff  procured  additional  concurrent  in- 
surance on  the  goods  covered  by  defendant's  policy,  with- 
out written  consent  of  defendant.  With  reference  to  this 
contention  the  evidence  shows  that  at  the  time  the  plain- 
tiff took  the  policy  from  the  defendant,  permission  was 
given  in  the  policy  for  $2,000  additional  concurrent  in- 
surance; that  such  additional  concurrent  insurance  was 
procured ;  and  that  plaintiff  also  procured  f  1,000  insor- 
ance  in  another  company  upon  a  class  of  commission  goods* 
which  he  handled  in  connection  with  his  general  stock  of 
merchandise.  The  evidence  does  not  show  that  any  of 
these  commission  goods  were  in  the  building  in  which  the 
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goods  covered  by  defendant's  policy  were  contained  at  the 
tiine  of  the  fire.    So  that  it  is  extremely  doubtful  under 
the  evidence  contained  in  the  record  whether  or  not  this 
^1,000  was  additional  or  concurrent  insurance.     Again, 
the  record  shows  that  plaintiff  informed  the  defendant's 
agent  of  this  additional  insurance  and  asked  him  to  notify 
'  the  company  a  long  time  before  the  fire  took  place,  and 
there  is  some  testimony  in  the  record  tending  to  show 
that  the  agent  probably  did  so.    But  aside  from  all  this, 
the  evidence  shows  that  when  defendant's  adjuster  came 
to   examine  into  the  loss  he  was  fully  informed-  as  to 
everything  connected  with  this  alleged  additional  con- 
current insurance,  and  that  having  examined  into  it,  he 
directed  plaintiff's  agent  to  proceed  to  make  out  his  proofs 
of  loss  and  instructed  him  fully  as  to  how  the  proofs 
should  be  made;  that,  acting  on  such  instruction,  plain- 
tiff's agent  expended  f  10  in  money  and  much  time  in  pro- 
curing proofs  of  loss  as  demanded  by  defendant's  ad- 
juster.    This  evidence  we  think  is  sufficient  to  show  a 
waiver  of  this  condition,  for,  as  said  in  Home  Fire  Ins.  Go. 
V.  Phelps,  51  Neb.,  623,  71  N.  W.  Rep.,  303 : 

^Where  an  insurance  company,  with  knowledge  of  a 
breach  of  the  conditions  by  the  insured,  fails  to  declare 
a  forfeiture  of  the  policy  and  continues  to  recognize  its 
liability  by  demanding  proofs  of  loss,  it  waives  the  de- 
fense based  upon  such  breach  of  policy." 

No  objection  is  made  to  any  of  the  instructions  given 
or  requested  by  the  trial  court.  The  only  other  comi)laint 
urged  is  as  to  the  action  of  the  trial  judge  in  stating  to 
defendant's  counsel,  after  overruling  a  number  of  dilatory 
pleas  tendered  by  defendant:  "These  men  (referring  to 
plaintiff  and  others  who  had  suits  pending  in  said  court 
against  insurance  companies)  have  been  burned  out,  lost 
all  they  had,  and  I  am  going  to  give  them  an  early  trial." 
This  remark  was  not  made  when  the  jury  was  present, 
but  when  the  court  was  sitting  for  the  purpose  of  settling 
issues,  nearly  a  month  before  the  case  was  tried.  We  see 
nothing  in  the  remark  prejudicial  or  meriting  criticism 
of  any  kind. 
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It  is  therefore  recommended  that  the  judgment  of  bf 
district  court  be  affirmed. 

Hastings  and  Ames,  CO.,  concur. 

Affesmsi 
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Filed  Juins  3,  1903.    No.  12,716. 
Ck)mmi88ioner's  opinion.    Department  No.  2. 

1.  Bills    and    Notes:      Ck>NTRADicnNa    Tebms:      Btidkitck    or    Pivr 

Agreement:  Trial.  The  tenns  of  a  promissory  note  cannot  be 
contradicted,  altered  or  varied  by  evidence  of  a  prtor  or  rt& 
temporaneous  parol  agreement  between  the  payor  and  the  ]aj«^ 

2.  Bills  and  Notes:     Pleading  Insufficient.    The  answer  set  ont  it 

the  opinion,  and  held  not  to  state  a  defense. 

Ekror  from  the  district  court  for  Cuming  county.  Tried 
below  before  Graves,  J.    Reversed, 

A.  R.  OlcsoUy  for  plaintifif  in  error. 

Matt  Miller  J  contra. 

Barnes,  C. 

The  plaintiff  filed  its  petition  in  the  district  court  for 
Cuming  county,  to  recover  the  sum  of  fl60,  with  interest 
tli(U'(M)n  at  the  rate  of  ten  per  cent,  per  annum,  accord- 
ing to  the  terms  of  a  promissory  note  executed  and  de 
livored  to  it  by  the  defendants.  The  defendants,  Le?i 
Hawk  and  Ed  Hawk,  filed  an  answer  in  which  they  each 
admitted  the  corporate  capacity  of  the  plaintiff,  the  ex- 
ecution and  delivery  of  the  note  set  forth  in  the  petition, 
and  that  no  part  of  it  had  been  paid,  and  alleged  as  a 
defense,  "that  there  was  nothing  due  upon  the  note*'  for 
the  following  reason,  to  wit: 


N 
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"Defendants  for  further  and  other  answer  to  the  plain- 
Mff^s  petition  allege  the  fact  to  be  that  on  and  prior  to 
lie  20th  day  of  April,  1898,  and  about  the  year  1895,  the 
lefendants    herein    purchased    from    the    plaintiff    one 
newer  and  one  harvester  and  binder;  and  that  said  har- 
'^ester  and  binder,  when  so  purchased  from  plaintiff,  was 
wholly  worthless  and  wholly  unfit  for  the  purpose  of 
cutting  and  binding  grain  or  performing  the  work  for 
which  it  was  sold  by  plaintiff,  and  for  the  purpose  of  doing 
r^he  work  for  which  defendants  herein  purchased  the  same. 
"The  defendants  further  allege  that  on  or  about  the 
*20th  day  of  April,  1898,  the  plaintiff  herein  sought  to 
have  the  defendants  herein  renew  some  notes  the  defend- 
^ants  had  formerly  given  to  the  plaintiff;  that  defendants 
.herein  refused  to  renew  such  notes  or  give  any  renewal 
note  for  notes  then  held  by  the  plaintiff  against  these 
'defendants;  that  then  and  there  plaintiff  insisted  on  the 
3^  answering  defendants  giving  them  a  renewal  note  for  the 
notes  held  by  the  plaintiff;  that  these  answering  defend- 
ants then  and  there  entered  into  an  agreement  with  the 
plaintiff's  agent  whereby  they  would  give  plaintiff  a  note 
for  the  amount  of  notes  then  held  by  plaintiff,  against 
defendants,  on  one  condition  only,  such  condition  being 
that  plaintiff  would  make  such  harvester  so  purchased 
from  the  plaintiff  run  and  do  good  work,  and  that  if 
plaintiff  did  not  make  such  machine  work  that  such  re- 
newal note  to  be  given  by  defendants  was  to  become  null 
and  void  and  returned  to  the  defendants. 

"Defendants  further  allege  that  on  such  terms  and 
conditions  they  gave  the  plaintiff  the  note  set  forth  in 
the  petition.  They  further  alleged  that  the  plaintiff  never 
did  make  the  machine  work ;  that  the  maqhine  was  wholly 
worthless,  and  that  plaintiff  has  wholly  failed  to  perform 
the  matters  and  things  which  it  agreed  to  do  at  the  time 
of  giving  the  note  in  question,  and  has  not  done  any  of 
the  things  agreed  by  it  to  be  done."  And  they  thereupon, 
prayed  for  a  judgment  against  the  plaintiff  for  flOO 
damages  and  costs  of  suit 
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Tlio  dofrndant,  W.  S.  ITawk,  fiUxl  an  answer  similar  It 
form  and  substance  to  the  one  filed  bv  his  co-dt^fen«]nnT>, 
with  tlie  sinj^le  additional  alleviation  that  he  signeil  iK*^ 
note  as  suretv.  The  facts  set  forth  in  the  answers  wi^» 
deni(  d  by  projM^r  r(»plies,  in  ouq  of  which  it  was  allei:*^} 
that  the  only  consideration  for  the  giving^  of  the  note  in 
suit  was  the  delivering  np  of  some  notes  theretofore  givt-a 
by  d(»fendants  to  plaiiitiflF,  which  notes  were  renewals  of 
other  notes  which  were  given  upon  the  consideratiou  of 
the  sale  of  a  binder  and  mower  by  plaintiff    to   the  dt- 

fendants,  and  that  the  note  in  suit  is  a  renewal  of  rha^ 
notes  theretofore  given  and  renewed  by  defendants  for 
said  binder  and  mower  purchased  of  plaintiff,  and  that 
the  binder  and  mower  and  the  notes  delivered  iij>  at  the 
time  of  the  taking  of  the  note  in  suit  was  the  considerarioa 
and  only  consideration  for  the  giving  of  the  note  by  tht 
defendants. 

The  cause  was  tried  to  a  jury;  and  it  appears  from  ilie 
evidence  that  on  the  11th  day  of  June,  1805,  the  defend- 
ants, Levi  Hawk  and  Ed.  Hawk,  purchased  of  the  plain- 
tiff a  mowing  machine  for  the  sum  of  $40,  and  in  payment 
therefor  executed  and  delivered  to  plaintiff  two  pronuV 
sory  notes  for  $20  each,  payable  at  different  times;  thai 
on  July  12,  1895,  defendants  purchased  a  binder  of  the 
plaintiff  for  which  three  notes  were  given,  one  for  $30 
and  two  for  |50  each,  also  payable  at  different  tinies;  that 
the  notes  given  for  the  mowing  machine  and  one  m^te 
given  for  the  l)inder  had  become  due  prior  to  October  27, 
ISOT),  and  nothing  had  been  paid  thereon;  and  at  that 
time  the  plaintiff  obtained  a  renewal  of  those  notes;  that 
on  Ai)ril  20,  181J8,  all  of  the  original  and  renewal  notes 
had  become  due;  that  defendants  had  failed  to  make  any 
payment  thereon,  and  on  that  date  a  collector  for  the 
plaintiff  called  upon  the  defendants  for  the  purpose  of 
collecting  them.  The  defendants  being  unable  to  pay 
tliem  or  any  i)art  thereof,  all  of  the  notes  were  uierj^tHl 
into  one  renewal  note  for  $160,  and  thereupon  all  of  the 
old  notes  were  surrendered  to  the  defendants.     The  re- 
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newal  note  was  also  signed  by  W.  S.  Hawk  as  surety ;  and 
it  is  upon  this  note  that  this  action  is  founded.  The  de- 
fendants were  allowed,  over  the  plaintiff's  objections,  to 
prove  the  contemporaneous  oral  agreement  set  out  in 
their  answer  as  a  defense  to  the  action.  They  also  offered 
testimony  tending  to  prove  the  worthlessness  of  the  binder 
during  the  four  years  which  they  retained  and  used  it; 
but  no  objection  was  made  as  to  the  quality  or  condition 
of  the  mower.  Two  of  the  old  notes  were  executed  in  pay- 
ment for  that  machine,  and  entered  into  the  renewal  note 
of  f  160  upon  which  this  suit  was  brought,  and  were  sur- 
rendered at  the  time  of  its  execution  and  delivery. 

The  court  instructed  the  jury  as  follows ; 

"Instruction  No.  5.  You  are  instructed  that  if  you  find 
from  a  preponderance  of  the  evidence  that  the  note  was 
executed  at  the  time  and  in  pursuance  of  the  verbal  agree- 
ment set  out  in  defendants'  answer  and  that  the  plaintiff 
failed  and  neglected  to  comply  with,  the  terms  of  said 
agreement  and  failed  to  put  the  said  machine  in  repair  as 
alleged  in  defendants'  answer,  then  your  verdict  should 
be  for  defendants." 

This  instruction,  together  with  others  of  a  like  nature, 
were  duly  excepted  to.    The  jury  returned  a  verdict  for 

the  defendants;  judgment  was  entered  thereon,  and  the 
plaintiff  prosecuted  error  to  this  court. 

It  is  first  contended  that  the  court  erred  in  allowing 
the  defendants  to  introduce  evidence  tending  to  prove  the 
contemporaneous  parol  agreement  set  forth  in  the  an- 
swers, over  the  plaintiff's  objections.  This  point  is  well 
taken.  The  terms  of  a  promissory  note  can  not  be  al- 
tered or  varied  by  evidence  of  a  prior  or  contemporaneous 
parol  agreement  between  the  payor  and  the  payee. 
Garncau  v.  Cohn^  61  Neb.,  500;  State  Bank  of  Ceresco  v. 
Belk,  56  Neb.,  710;  Western  Manufacturing  Co.  v.  Rogers, 
54  Neb.,  456;  Peterson  v.  Ferhrache,  ante,  page  249,  93 
N.  W.  Rep.,  1011.  It  is  the  doctrine  of  this  court,  es- 
tablished by  repeated  decisions,  that  a  written  contract 
can  not  be  varied  or  contradicted  by  a  prior  or  contem- 
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poraneous  parol  agreement  between  the  parties.  KdJ^r 
nwn  17.  Fries,  33  Neb.,  427;  Van  Ettcn  v.  Hoinll  40  SeL 
850;  Mattimn  v.  Chicago,  R.  L  d  P.  R.  Co.,  42  Neb.,  '^\ 
Gtrner  v.  Church,  43  Neb.,  690;  Quinn  v.  Moss,  45  >>i 
614;  Commercial  Sta4e  Bank  v.  Antelope  County,  48  ^^r^ 
496;  Sylvester  v.  Carpenter  Co.,  55  Neb.,  621. 

The  note  in  suit  stipulated  for  the  payment  of  a  certaii 
sura  of  money  on  a  specific  date,  while  the  cTidenee  rt 
ceived  over  the  objection  of  the  plaintiflF  tended  to  ^ 
tablish  that  the  defendants  under  certain  conditions  w^ 
ing  in  parol  were  never  to  pay  the  note.  The  tendenn 
of  this  evidence  was  to  directly  vary  and  contradict  tie 
terms  of  the  note  and  it  should  have  been  excluded. 

The  second  point  is,  that  the  court  erred  in  giviii,^  is- 
St  ruction  No.  5,  above  quoted.  This  contention  should  be 
sustained.  As  we  have  already  stated,  matters  restic^i^ 
parol  can  not  be  received  to  vary  or  contradict  the  term^ 
of  a  wTitten  contract.  Therefore  the  answer  states  da 
df^fcnse  to  the  plaintiflF^s  cause  of  action;  and  it  was  errt^r 
to  instruct  the  jury  that  if  they  found  the  facts  alleg^"^ 
iu  tlie  answer  to  be  true,  to  return  a  verdict  for  the  defend- 
ants. It  would  seem  that  the  only  defense  available  ib 
this  case  would  be  one  of  a  partial  failure  of  considera 
tion;  but  such  defense  was  neither  pleaded  nor  proved. 
The  defendants  having  relied  solely  on  the  parol  agree 
ment  for  their  defense,  the  court  should  have  instructed 
the  jury  to  return  a  verdict  for  the  plaintiff. 

For  these  reasons  we  recommend  that  the  judgment  of 
the  district  court  be  reversed  and  the  cause  remanded  for 
a  new  trial. 

Glanvillb  and  Albert,  CC,  concnr. 

Bevebsed  and  RBMANI'^' 
Sedgwick,  J.,  dissents. 
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Dhb  McCJormick  Haevebting  Machine  Company  v.  C. 

J.    HiATT. 

Pn^KD  June  3,  1903.    No.  12,847. 

Commissioner's  opinion.    Depanment  Nq.  3. 

1.  Pleading:      Inconsistent    Allboations     in    Answeb:      Election: 

.Waiver.  In  case  the  allegations  of  an  answer  are  inconsistent, 
the  proper  remedy  is  by  motion  to  require  an  election;  unless 
such  a  motion  is  made,  the  objection  is  waived. 

2.  Evidence:    Ambiguous  Acts:    Intent.     Where  a  person's  acts  are 

ambiguous,  and  the  effect  thereof  depends  upon  the  intention  with 
which  they  were  done,  he  may  testify  as  to  his  reason  for  doing 
them. 

3.  Contracts:    Warranty:    Wah-eb  of  Terms.    A  provision  In  a  con- 

tract for  sale  of  a  machine  that  it  shall  be  warranted  according 
to  the  terms  of  a  written  warranty,  contained  therein,  "without 
addition  or  erasure,"  does  not  preclude  an  agent  of  the  seller  from 
waiving  such  terms  or  some  of  them  after  the  machine  has  been 
delivered. 

4.  Contracts:     Warranty:      Parol    Evidence    or    Subsequent    War- 

ranties: Admissibility.  Parol  evidence  of  a  subsequent  agree- 
ment whereby  the  seller  made  further  and  different  warranties, 
in  order  to  induce  the  buyer  to  execute  notes  for  the  purchase 
price  notwithstanding  he  claimed  the  original  warranty  was  not 
complied  with,  is  admissible. 

5.  Trial:    Burden  of  Pboof:    Instructions:    Prejudice:    Issxtes.     An 

instruction  that  a  defendant  has  the  burden  of  proving  "the 
material  allegations  of  his  defense,"  without  stating  what  alle- 
gations are  material,  is  not  to  be  commended;  but  it  is  without 
prejudice  where  a  prior  instruction  sets  forth  the  issues  raised  by 
the  defendant's  answer  upon  which  the  jury  are  to  pass. 

Erroe  from  the  district  court  for  Gage  county.     Tried 
below  before  Letton,  J.    Affirmed. 

Doyle  d  Berge,  for  plaintiff  in  error. 
Hazlett  d  Jack,  contra. 

Pound,  O. 

The  plaintiff  brought  this  action  to  recover  upon  three 
promissory  notes  executed  by  the  defendant,  as  they  re- 
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cite  on  their  face,  in  payment  of  the  purchase  price  of  a 
hinder.  The  defendant  pleaded  that,  at  the  time  the  ma- 
chine was  purchased,  the  plaintiff  delivered  to  him  a 
warranty  in  writing  in  which  the  machine  was  warranted 
to  be  well  made,  of  good  material  and  durable  with  proper 
care,  and  it  was  agreed  that  if,  upon  one  day's  trial,  the 
machine  should  not  work  well,  the  purchaser  should  give 
immediate  notice  to  the  seller  or  its  agent  and  allow  time 
to  send  some  one  to  put  it  in  order.  The  warranty  pleaded 
further  set  forth  that,  if  the  person  so  sent  could  not  make 
the  machine  work  properly,  the  purchaser  should  return 
it  at  once  to  the  agent  of  whom  he  received  it,  and  that 
continuous  use  of  the  machine  or  use  at  intervals  through 
the  harvest  season  or  failure  to  notify  the  seller  or  to 
return  the  machine  should  be  deemed  an  acceptance.  The 
defendant  alleged  that  the  machine  failed  to  work;  that 
he  notified  the  plaintiff  of  such  fact  and  the  plaintiff  sent 
an  expert  to  put  the  machine  in  repair;  that  the  expert 
failed  to  make  it  work;  that  thereupon  the  plaintiff 
through  its  agents  renewed  the  original  warranty  and 
promised  the  defendant  that  if  he  would  give  his  notes, 
according  to  the  terms  of  the  contract,  the  plaintiff  would 
continue  the  warranty  and  put  the  machine  into  the  best 
of  repair,  when,  if  it  again  failed  to  work,  it  might  be 
returned,  at  the  option  of  the  defendant  He  alleged  that 
thereafter  the  machine  failed  to  work  and  the  plaintiff 
made  several  attempts  to  remedy  the  defects,  but,  failing 
to  do  so,  requested  the  defendant  to  retain  it  until  the 
following  season,  when  the  company  would  repair  the 
machine  and,  if  it  did  not  then  work,  would  return  the 
defendant  his  notes  and  money  and  take  back  the  machine. 
He  alleged  further  that  the  plaintiff  failed  to  comply  with 
this  last  agreement,  and  that,  as  the  machine  was  abso* 
lutely  worthless,  he  returned  it  to  the  plaintiff.  By  way 
of  reply,  the  plaintiff,  after  denying  all  the  allegations 
with  reference  to  the  failure  of  the  machine  to  work  and 
the  alleged  warranties  subsequent  to  the  written  contract, 
alleged  that  the  defendant  failed  to  comply  with  the  terms 
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ind  conditiona  of  the  written  warranty  and  accepted  and 
ised  the  machine  during  the  harvest  of  1896  and  1897,  and 
:hat  no  agent  of  the  plaintiff  had  any  power  or  authority 
x>  change,  alter  or  waive  the  terms  of  the  written  war- 
ranty or  any  of  them.  Upon  these  issues  the  cause  was 
tried  to  a  jury,  which  found  for  the  defendant 

It  is  contended,  on  behalf  of  the  plaintiff,'  that  the  al- 
legations of  the  answer  are  inconsistent  in  that  the  de- 
fendant claims  damages  for  a  breach  of  the  contract  and 
at  the  Same  time  attempts  to  plead  a  rescission.    This  ob- 
jection, if  well  taken,  must  be  treated  as  waived  for  the 
reason  that  no  motion  was  made  in  the  court  below  to 
require  the  defendant  to  elect.    Durm  v.  Bozarthl  59  Neb., 
244.    The  remaining  errors  assigned  relate  to  certain  rul- 
ings upon  evidence  and  to  the  instructions  of  the  court 
Several  of  the  rulings  challenged  need  not  be  reviewed  for 
the  reason  that  the  court,  after  overruling  objections  to 
the  questions  asked,  struck  out  the  answers  to  the  ques- 
tions upon  motion  of  the  plaintiff.    During  the  examina- 
tion of  the  defendant  as  a  witness  on  his  own  behalf  he 
was  asked  this  question : 

"Why  did  you  still  persist  in  the  cutting  of  this  grain, 
working  with  it  (the  machine)  when  you  say  it  did  not 
do  good  and  satsf actory  work  ?" 
To  this  the  defendant  answered : 

"The  reason  I  did  this,  they  told  me  to  go  ahead  and 
use  the  machine  and  they  would  make  it  good  that  year." 
This  question  and  the  answer  thereto  are  complained  of 
upon  the  ground  that  the  question  called  for  a  conclusion 
of  the  witness  and  the  answer  gave  a  conclusion  only  and 
not  a  fact.  All  facts  are  more  or  less  conclusions  of  the 
witness.  It  would  be  impossible  for  a  witness  to  testify, 
if  he  had  to  detail  to  the  jury  the  whole  of  the  mental 
process  by  reason  of  which  he  knew  or  claimed  to  know 
facts  to  which  he  testified.  Where  a  person's  acts  are 
ambiguous  and  the  effect  thereof  depends  upon  the  in- 
tention with  which  they  were  done,  he  may  testify  as  to 
his  reason  for  doing  them.     Hackney  v.  Raymond  Bros. 
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case  the  witness  is  not  testifying  to  a  mere  opinion  but  to 
a  fact;  the  intention  with  which  he  did  the  acts  in  ques- 
tion being  a  material   fact  in  determining  their  legal 

effect.  In  this  case  the  plaintiff  claimed  that  the  defead- 
ant's  acts  were  intended  to  be  and  were  an  acceptance  of 
the  machine,  while  the  defendant  claimed  that  he  acted 

in  reliance  upon  the  agreement  of  the  plaintiff  to  put  the 
machine  in  good  order,  and  with  no  intention  of  accepting 
it  in  its  then  condition.  It  is  contended  also  that  the 
agent  of  the  plaintiff  had  no  power  to  waive  the  provisioitf 
of  the  written  warranty,  and  that  parol  evidence  of  the 
subsequent  agreements  pleaded  in  the  answer  was  not 
admissible.  The  written  contract  provides  that  the  ma- 
chine shall  be  warranted  according  to  the  terms  of  the 
written  warranty  "without  addition  or  erasure."  We  do 
not  think  this  precluded  the  agent  of  the  seller  from  waiT- 
ing  the  terms  of  the  written  warranty,  or  some  of  them, 
after  the  machine  had  been  delivered.  There  is  no  stipu- 
lation against  waiver  of  those  terms  in  the  warranty 
which  are  for  the  benefit  and  protection  of  the  seller,  and 
no  limitation  upon  the  authority  of  agents  to  make  such 
waiver  is  contained  therein.  Sending  agents  to  attemj* 
to  put  the  machine  in  good  order  and  acting  upon  the 
theory  that  it  was  bound  to  do  so,  was  certainly  a  waiver 
of  the  provisions  of  the  written  warranty  limiting  the 

right  of  the  defendant  to  one  day^s  trial.  Aultman  d  Co. 
V.  Trout,  27  Neb.,  199.  Moreover,  the  plaintiff  can  not 
take  the  notes  which  its  agent  obtained  by  waiving  the 
provisions  of  the  contract  and  entering  into  a  new  agree- 
ment, and  at  the  same  time  claim  that  the  action  of  the 
agent  through  which  the  notes  were  procured  was  anan- 
thorized.  Osboni  Co.  v.  Jordan,  52  Neb.,  465.  It  is  even 
more  clear  that  parol  evidence  of  the  subsequent  agree 
ments,  whereby  the  seller  made  further  and  different 
warranties  in  order  to  induce  the  buver  to  execute  notes 
for  the  purchase  price  notwithstanding  he  claimed  that 
the  original  warranty  was  not  complied  with,  wsjs  ad- 
missible.   These  were  new  contracts,  upon  consideratioi^ 
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modifying  or  superseding  the  original  contract.  For  that 
matter,  it  was  not  even  necessary  that  they  be  supported 
by  a  consideration,  the  consideration  of  the  original  con- 
tract being  sufficient  for  that  purpose.  Bowman  v. 
Wright,  —  Neb., ,  91  N.  W.  Rep.,  580.  The  instruc- 
tions of  the  court  are  criticised  not  only  upon  the  grounds 
just  considered,  but  also  for  the  reason  that  they  are  not 
justified  by  the  evidence.  It  is  not  necessary  to  review 
the  evidence  on  these  points.  After  examination  of  the 
record,  we  are  satisfied  that  there  was  ample  testimony 
to  justify  the  submission  of  each  of  the  questions  left  to 
the  jury,  and  that  the  verdict  is  fully  supported. 

A  more  serious  question  arise*  upon  an  instruction  that 
the  defendant  had  the  burden  of  proving  "the  material 
allegations  of  his  defense"  without  stating  what  allega- 
tions were  material.  Such  instructions  are  not  to  be  com- 
mended, and,  in  cases  where  the  issues  are  not  clearly 
stated  in  the  charge,  may  be  ground  for  reversal.  Murray 
V.  Burd,  65  Neb.,  427,  91  N.  W.  Rep.,  278.  But  a  prior  in- 
struction in  this  case  set  forth  clearly  and  distinctly  the 
issues  raised  by  the  defendant's  answer  upon  which  the 
jury  were  to  pass.  While  it  does  not  say  explicitly  that 
the  issues  so  stated  were  the  material  allegations  of  the 
answer,  when  the  two  instructions  are  taken  together 

there  could  scarcely  be  any  misunderstanding  of  the 
matter  or  any  doubt  that  such  waa  the  meaning  of  the 
court. 

We  therefore  recommend  that  the  judgment  be  affirmed. 

DuFFiE  and  Kirkpatrick,  CC.,  concur. 

Affirmed. 


Shenandoah  National  Bank  v.  J.  J.  Gravattb. 

Piled  June  3,  1903.    No.  12,858. 

Commissioner's  opinion.    Department  No.  2. 

1.  Fraud:  Signature  Obtained  bt  Fraudulent  Representations:  Neg- 
ligence: BILI.S  AND  Notes.  Where  the  signature  of  a  person  is 
obtained  to  a  promissory  note,  which  he  is  unable  to  read,  by 
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The  defendant,  W.  S.  Hawk,  filed  an  answer  similar  in 
form  and  substance  to  the  one  filed  by  his  co-defendants, 
with  tlie  sin<»le  additional  allegation  that  he  signe<l  tlie 
note  as  surety.  The  facts  set  forth  in  the  answers  were 
denied  by  proper  replies,  in  on^  of  Avhich  it  was  alleged 
that  the  only  consideration  for  the  giving  of  the  note  in 
suit  was  the  delivering  up  of  some  notes  theretofore  given 
by  defendants  to  plaintiff,  which  notes  were  renewals  of 

other  notes  which  were  given  upon  the  consideration  of 
the  sale  of  a  binder  and  mower  by  plaintiff  to  the  de- 
fendants, and  that  the  note  in  suit  is  a  renewal  of  those 
notes  tlieretofore  given  and  renewed  by  defendants  for 
said  binder  and  moAver  purchased  of  plaintiff,  and  that 
the  binder  and  mower  and  the  notes  delivered  up  at  the 

time  of  the  taking  of  the  note  in  suit  was  the  consideration 
and  only  consideration  for  the  giving  of  the  note  by  the 
defendants. 

Tlie  cause  was  tried  to  a  jury;  and  it  appears  from  the 
evidence  that  on  tlie  11th  day  of  June,  1S95,  the  defend- 
ants, Levi  Uawk  and  Ed.  Hawk,  purchased  of  the  plain- 
tiff a  mowing  machine  for  the  sum  of  $40,  and  in  payment 
tlierefor  executed  and  delivered  to  plaintiff  two  promis- 
sory notes  for  |20  each,  payable  at  different  times;  that 
on  July  12,  1805,  defendants  purchased  a  binder  of  the 
plaintiff  for  which  three  notes  were  given,  one  for  f30 
and  two  for  |50  each,  also  payable  at  different  times;  that 
the  notes  given  for  the  mowing  machine  and  one  note 
given  for  the  binder  had  become  due  prior  to  October  27, 
ISOf),  and  nothing  had  been  paid  thereon;  and  at  that 
time  the  ])laintiff  obtained  a  renewal  of  those  notes;  that 
on  April  20,  181)8,  all  of  the  original  and  renewal  notes 
had  become  due;  tluit  defendants  had  failed  to  make  any 
payment  thereon,  and  on  that  date  a  collector  for  the 
pbiintiff  called  upon  the  defendants  for  the  purpose  of 
collecting  them.  The  defendants  being  unable  to  pay 
them  or  any  part  thereof,  all  of  the  notes  were  merged 
into  one  renewal  note  for  1100,  and  thereupon  all  of  the 
old  notes  were  surrendered  to  the  defendants.     The  re- 
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newal  note  was  also  signed  by  W.  S.  Hawk  as  surety ;  and 
it  is  upon  this  note  that  this  action  is  founded.  The  de- 
fendants were  allowed,  over  the  plaintiff's  objections,  to 
prove  the  contemporaneous  oral  agreement  set  out  in 
their  answer  as  a  defense  to  the  action.  They  also  offered 
testimony  tending  to  prove  the  worthlessness  of  the  binder 
during  the  four  years  which  they  retained  and  used  it; 
but  no  objection  was  made  as  to  the  quality  or  condition 
of  the  mower.  Two  of  the  old  notes  were  executed  in  pay- 
ment for  that  machine,  and  entered  into  the  renewal  note 

of  f  160  upon  which  this  suit  was  brought,  and  were  sur- 
rendered at  the  time  of  its  execution  and  delivery. 
The  court  instructed  the  jury  as  follows : 
"Instruction  No.  5.  You  are  instructed  that  if  you  find 
from  a  preponderance  of  the  evidence  that  the  note  was 
executed  at  the  time  and  in  pursuance  of  the  verbal  agree- 
ment set  out  in  defendants'  answer  and  that  the  plaintiff 
failed  and  neglected  to  comply  with,  the  terms  of  said 
agreement  and  failed  to  put  the  said  machine  in  repair  as 
alleged  in  defendants^  answer,  then  your  verdict  should 
be  for  defendants.'^ 

This  instruction,  together  with  others  of  a  like  nature, 
were  duly  excepted  to.    The  jury  returned  a  verdict  for 

the  defendants;  judgment  was  entered  thereon,  and  the 
plaintiff  prosecuted  error  to  this  court. 

It  is  first  contended  that  the  court  erred  in  allowing 
the  defendants  to  introduce  evidence  tending  to  prove  the 
contemporaneous  parol  agreement  set  forth  in  the  an- 
swers, over  the  plaintiff's  objections.  This  point  is  well 
taken.  The  terms  of  a  promissory  note  can  not  be  al- 
tered or  varied  by  evidence  of  a  prior  or  contemporaneous 
parol  agreement  between  the  payor  and  the  payee. 
Garneau  v.  Cohn^  61  Neb.,  500;  State  Bank  of  Ceresco  v. 
Belky  56  Neb.,  710;  Western  Manufacturing  Co,  v.  Rogers, 
54  Neb.,  456;  Peterson  v.  Fcrbrache,  ante,  page  249,  93 
N.  W.  Rep.,  1011.  It  is  the  doctrine  of  this  court,  es- 
tablished by  repeated  decisions,  that  a  written  contract 
can  not  be  varied  or  contradicted  by  a  prior  or  contem- 
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poraneous  parol  agreement  between  the  parties.  Kaser- 
man  v.  Fries,  33  Neb.,  427;  Van  Etten  v.  Howell,  40  Neb., 
850;  Mattison  v.  Chicago,  R.  I.  d  P.  R.  Co.,  42  Neb.,  545; 
Gerner  v.  Church,  43  Neb.,  690;  Quinn  v.  MosSj  45  Neb., 
614 ;  Commercial  State  Bank  v.  Antelope  County,  48  Neb., 
496;  Sylvester  v.  Carpenter  Co.,  55  Neb.,  621. 

The  note  in  suit  stipulated  for  the  payment  of  a  certain 
sum  of  money  on  a  specific  date,  while  the  evidence  re- 
ceived over  the  objection  of  the  plaintiff  tended  to  es- 
tablish that  the  defendants  under  certain  conditions  rest- 
ing in  parol  were  never  to  pay  the  note.  The  tendency 
of  this  evidence  was  to  directly  vary  and  contradict  the 
terms  of  the  note  and  it  should  have  been  excluded. 

The  second  point  is,  that  the  court  erred  in  giving  in- 
struction No.  5,  above  quotM.  This  contention  should  be 
sustained.  As  we  have  already  stated,  matters  resting  in 
parol  can  not  be  received  to  vary  or  contradict  the  terms 
of  a  written  contract  Therefore  the  answer  states  no 
defense  to  the  plaintiff's  cause  of  action;  and  it  was  error 
to  instruct  the  jury  that  if  they  found  the  facts  alleged 
in  the  answer  to  be  true,  to  return  a  verdict  for  the  defend- 
ants. It  would  seem  that  the  only  defense  available  in 
this  case  would  be  one  of  a  partial  failure  of  considera- 
tion; but  such  defense  was  neither  pleaded  nor  proved- 
The  defendants  having  relied  solely  on  the  parol  agree- 
ment for  their  defense,  the  court  should  have  instructed 
the  jury  to  return  a  verdict  for  the  plaintiff. 

For  these  reasons  we  recommend  that  the  judgment  of 
the  district  court  be  reversed  and  the  cause  remanded  for 
a  new  trial. 

Glanvillb  and  Albert,  CC,  concur. 


Bevbbsbd  and  remanded. 


Sedgwick,  J.,  dissents. 
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The  McCormick  Haevbsting  Machine  Company  v.  C. 

J.  Hiatt. 

Filed  June  3,  190?.    No.  12,847. 
Commissioner's  opinion.    Depailment  Nq.  3. 

1.  Pleading:      Inconsistent    Aixboations     in    Answer:      Election: 

.Waiveb.  In  case  the  allegations  of  an  answer  are  inconsistent, 
the  proper  remedy  is  by  motion  to  require  an  election;  unless 
such  a  motion  is  made,  the  objection  is  waived. 

2.  Evidence:    Ambiguous  Acts:    Intent.     Where  a  person's  acts  are 

ambiguous,  and  the  effect  thereof  depends  upon  the  intention  with 
which  they  were  done,  he  may  testify  as  to  his  reason  for  doing 
them. 

3.  Contracts:    Warranty:    Wafv'er  of  Terms.     A  provision  In  a  con- 

tract for  sale  of  a  machine  that  it  shall  be  warranted  according 
to  the  terms  of  a  written  warranty,  contained  therein,  "without 
addition  or  erasure,"  does  not  preclude  an  agent  of  the  seller  from 
waiving  such  terms  or  some  of  them  after  the  machine  has  been 
delivered. 

4.  Contracts:     Warranty:      Parol    BMdence    of    Subsequent    War- 

ranties: Admissibility.  Parol  evidence  of  a  subsequent  agree- 
ment whereby  the  seller  made  further  and  different  warranties, 
in  order  to  itiduce  the  buyer  to  execute  notes  for  the  purchase 
price  notwithstanding  he  claimed  the  original  warranty  was  not 
complied  with,  is  admissible. 

5.  Trial:    Burden  of  Proof:    Instructions:    Prejudice:    Issues.    An 

instruction  that  a  defendant  has  the  burden  of  proving  "the 
material  allegations  of  his  defense,"  without  stating  what  alle- 
gations are  material,  is  tiot  to  be  commended;  but  it  is  without 
prejudice  where  a  prior  instruction  sets  forth  the  issues  raised  by 
the  defendant's  answer  upon  which  the  Jury  are  to  pass. 

Error  from  the  district  court  for  Gage  county.    Tried 
below  before  Letton,  J.    Affiniied. 

Doyle  d  Berge,  for  plaintiff  in  error. 
Hazlett  d  Jack,  contra. 

Pound,  O. 

The  plaintiflF  brought  this  action  to  recover  upon  three 
promissory  notes  executed  by  the  defendant,  as  they  re- 
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rite  on  their  face,  in  payment  of  the  purchase  price  of  i 
hinder.  The  defendant  pleaded  that,  at  the   time  the  e> 
chine  was  purchased,  the  plaintiff   delivered    to  bim  i 
warranty  in  writing  in  which  the  machine  was  warrat?^^! 
to  be  well  made,  of  good  material  and  durable  -with  pwy^ 
care,  and  it  was  agreed  that  if,  upon  one  day's  trial,  \ln 
machine  should  not  work  well,  the  purchaser  should  gi^t 
immediate  notice  to  the  seller  or  its  agent  and  allow  liE- 
to  send  some  one  to  put  it  in  order.    The  warranty  pleadt^^ 
further  set  forth  that,  if  the  person  so  sent  could  not  melt: 
the  machine  work  properly,  the  purchaser  should  retnrs 
it  at  once  to  the  agent  of  whom  he  received  it,  and  tti: 
continuous  use  of  the  machine  or  use  at  intervals  thron?: 
the  harvest  season  or  failure  to  notify  the  seller  or  to 
return  the  machine  should  be  deemed  an  acceptance.    Tie 
defendant  alleged  that  the  machine  failed  to  work;  that 
he  notified  the  plaintiff  of  such  fact  and  the  plaintiff  sem 
an  exi>ert  to  put  the  machine  in  repair;  that  the  expert 
failed    to   make   it   work;   that  thereupon    the    plaintiff 
through  its  agents  renewed  the  original  warranty  and 
promised  the  defendant  that  if  he  would  give  his  notes, 
according  to  the  terms  of  the  contract,  the  plaintiff  woaM 
continue  the  warranty  and  put  the  machine  into  the.k^t 
of  repair,  when,  if  it  again  failed  to  work,  it  might  he 
returned,  at  the  option  of  the  defendant    He  alleged  that 
there<ifter  the  machine  failed  to  work  and  the  plaintiff 
made  several  attempts  to  remedy  the  defects,  but,  failinir 
to  do  so,  requested  the  defendant  to  retain  it  until  the 
following  season,  when  the  company  would   repair  the 
machine  and,  if  it  did  not  then  work,  would  return  the 
defendant  his  notes  and  money  and  take  back  the  machine. 
\  He  alleged  further  that  the  plaintiff  failed  to  comply  t  th 

this  last  agreement,  and  that,  as  the  machine  was  al  o- 
hitely  worthless,  he  returned  it  to  the  pldintiff.  By  \i  it 
of  reply,  the  plaintiff,  after  denying  all  the  allegati(  i^ 
with  reference  to  the  failure  of  the  machine  to  work  s  d 
the  alleged  warranties  subsequent  to  the  written  contm  t, 
alleged  that  the  defendant  failed  to  comply  with  the  ter   s 
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''-  nd  conditiona  of  the  written  warranty  and  accepted  and 
/>  sed  the  machine  during  the  harvest  of  1896  and  1897,  and 
-  hat  no  agent  of  the  plaintiff  had  any  power  or  authority 
-•  o  change,  alter  or  waive  the  terms  of  the  written  war- 
,^.  anty  or  any  of  them,    Ui)on  these  issues  the  cause  was 
..  ried  to  a  jury,  which  found  for  the  defendant 
..     It  is  contended,  on  behalf  of  the  plaintiff,"  that  the  al- 
^.  Rations  of  the  answer  are  inconsistent  in  that  the  de- 
,  endant  claims  damages  for  a  breach  of  the  contract  and 
vit  the  same  time  attempts  to  plead  a  rescission.    This  ob~ 
ection,  if  well  taken,  must  be  treated  as  waived  for  the 
•eason  that  no  motion  was  made  in  the  court  below  to 
require  the  defendant  to  elect    Burm  v.  Bozarthy  59  Neb., 
244.    The  remaining  errors  assigned  relate  to  certain  rul- 
'  ings  upon  evidence  and  to  the  instructions  of  the  court 
Several  of  the  rulings  challenged  need  not  be  reviewed  for 
■  the  reason  that  the  court,  after  overruling  objections  to 
the  questions  asked,  struck  out  the  answers  to  the  ques- 
tions upon  motion  of  the  plaintiff.    During  the  examina- 
tion of  the  defendant  as  a  witness  on  his  own  behalf  he 
was  asked  this  question : 

"Why  did  you  still  persist  in  the  cutting  of  this  grain, 
working  with  it  (the  machine)  when  you  say  it  did  not 
do  good  and  satsfactory  work?" 
To  this  the  defendant  answered : 

"The  reason  I  did  this,  they  told  me  to  go  ahead  and 
use  the  machine  and  they  would  make  it  good  that  year." 
This  question  and  the  answer  thereto  are  complained  of 
upon  the  ground  that  the  question  called  for  a  conclusion 
of  the  witness  and  the  answer  gave  a  conclusion  only  and 
not  a  fact.  All  facts  are  more  or  less  conclusions  of  the 
witness.  It  would  be  impossible  for  a  witness  to  testify, 
if  he  had  to  detail  to  the  jury  the  whole  of  the  mental 
process  by  reason  of  which  he  knew  or  claimed  to  know 
facts  to  which  he  testified.  Where  a  person's  acts  are 
ambiguous  and  the  effect  thereof  depends  upon  the  in- 
tention with  which  they  were  done,  he  may  testify  as  to 
his  reason  for  doing  them.    Hackney  v.  Raymond  Bros. 
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ease  the  witness  is  not  testifying  to  a  mere  opinion  but  u 
a  fact;  the  intention  with  which  he  did  the  acts  in  ques- 
tion  being  a  material   fact  in  determining  their    legal 

effect.  In  this  case  the  plaintiff  claimed  that  the  defend 
ant's  acts  were  intended  to  be  and  were  an  acceptance  of 
the  machine,  while  the  defendant  claimed  that  he  acted 

in  reliance  upon  the  agreement  of  the  plaintiff  to  put  tht 
machine  in  good  order,  and  with  no  intention  of  accepting 
it  in  its  then  condition.     It  is  contended  also  that  the 
agent  of  the  plaintiff  had  no  power  to  waive  the  provisions 
of  the  written  warranty,  and  that. parol  evidence  of  the 
subsequent  agreements  pleaded  in  the  answer  was  not 
admissible.     The  written  contract  provides  that  the  ma- 
chine shall  be  warranted  according  to  the  terms  of  the 
written  warranty  "without  addition  or  erasure."     We  do 
not  think  this  precluded  the  agent  of  the  seller  from  waiv- 
ing the  terms  of  the  written  warranty,  or  some  of  them, 
after  the  machine  had  been  delivered.    There  is  no  stipu- 
lation against  waiver  of  those  terms  in  the  warranty 
which  are  for  the  benefit  and  protection  of  the  seller,  and 
no  limitation  upon  the  authority  of  agents  to  make  such 
waiver  is  contained  therein.     Sending  agents  to  attempt 
to  put  the  machine  in  good  order  and  acting  upon  the 
theory  that  it  was  bound  to  do  so,  was  certainly  a  waiver 
of  the  provisions  of  the  written  warranty  limiting  the 
right  of  the  defendant  to  one  day's  trial.    .4  ulttnan  d  Co. 
V.  Trout,  27  Neb.,  199.     Moreover,  the  plaintiff  can  not 
take  the  notes  which  its  agent  obtained  by  waiving  the 
provisions  of  the  contract  and  entering  into  a  new  agree- 
ment, and  at  the  same  time  claim  that  the  action  of  the 
agent  through  which  the  notes  were  procured  was  unau- 
thorized.   Osborn  Co,  v.  Jordan,  52  Neb.,  465.    It  is  even 
more  clear  that  parol  evidence  of  the  subsequent  agree- 
ments, whereby   the  seller   made   further  and  different 
warranties  in  order  to  induce  the  buyer  to  execute  notes 
for  the  purchase  price  notwithstanding  he  claimed  that 
the  original  warranty  was  not  complied  with,  was  ad- 
missible.   These  were  new  contracts,  upon  consideration! 
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modifying  or  superseding  the  original  contract.  For  that 
matter,  it  was  not  even  necessary  that  they  be  supported 
by  a  consideration,  the  consideration  of  the  original  con- 
tract being  sufficient  for  that  purpose.  Bowman  v. 
Wright,  —  Neb., ,  91  N.  W.  Rep.,  580.  The  instruc- 
tions of  the  court  are  criticised  not  only  upon  the  grounds 
just  considered,  but  also  for  the  reason  that  they  are  not 
justified  by  the  evidence.  It  is  not  necessary  to  review 
the  evidence  on  these  points.  After  examination  of  the 
record,  we  are  satisfied  that  there  was  ample  testimony 
to  justify  the  submission  of  each  of  the  questions  left  to 
the  jury,  and  that  the  verdict  is  fully  supported. 

A  more  serious  question  arises  upon  an  instruction  that 
the  defendant  had  the  burden  of  proving  "the  material 
allegations  of  his  defense"  without  stating  what  allega- 
tions were  material.  Such  instructions  are  not  to  be  com- 
mended, and,  in  cases  where  the  issues  are  not  clearly 
stated  in  the  charge,  may  be  ground  for  reversal.  Murray 
V.  Burd,  65  Neb.,  427,  91  N.  W.  Kep.,  278.  But  a  prior  in- 
struction in  this  case  set  forth  clearly  and  distinctly  the 
issues  raised  by  the  defendant's  answer  upon  which  the 
jury  were  to  pass.  While  it  does  not  say  explicitly  that 
the  issues  so  stated  were  the  material  allegations  of  the 
answer,  when  the  two  instructions  are  taken  together 
there  could  scarcely  be  any  misunderstanding  of  the 
matter  or  any  doubt  that  such  was  the  meaning  of  the 
court. 

We  therefore  recommend  that  the  judgment  be  affirmed. 

DuPFiE  and  Kirkpatrick,  CC.,  concur. 

Affirmed. 


Shenandoah  National  Bank  v.  J.  J.  Gravatte. 

Filed  June  3,  1903.    No.  12,858. 

Commissioner's  opinion.    Department  No.  2. 

1.  Fraud:  Stonatube  Obtained  bt  Fraudulent  Representations:  Neg- 
ligence: BILI.S  AND  Notes.  Where  the  signature  of  a  person  is 
obtained  to  a  promissory  note,  which  he  is  unable  to  read,  by 
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false  and  fraudulent  representations,  whereby  ho  Is  induced  to 
believe  that  he  is  merely  signing  a  receipt,  the  note  cannot  lae 
enforced,  even  in  the  hands  of  a  ^ona  fide  holder,  where  it  ap- 
pears that  the  maker  was  without  any  fault  or  negligence  fn 
signing  the  instrument. 

2.  Fraud:  Signature  Obtained  bt  Fbauditlent  Representations:  Neg- 
ligence: Bills  AND  Notes:  Evidence  Required.  Where  the  fraud 
in  obtaining  the  signature  of  the  maker  Is  established,  it  is  sufv 
cient  for  the  maker  to  show  that  he  was  free  from  fault  an  J 
negligence  in  signing  the  instrument,  and  he  is  not  required  to 
show  that  he  is  not  chargeable  with  "misplaced  confidence  in 
others."    Dinsmore  d  Co.  v.  Btimhert,  12  Neb.,  433,  modified. 

Error   from   the  district   court   for   Douglas    countv. 
Tried  below  before  Slabaugh,  J.    Affirmed, 

Baldnge  d  De  Bord^  for  plaintiflf  in  error. 

In  cases  where  a  party  has  been  induced  to  sign  a  note 
throuj^h  fraud  of  others,  it  has  been  held  that  he  must, 
in  order  to  avoid  payment  of  the  note  after  it  has  come 
into  the  hands  of  a  bona  fide  purchaser  for  value,  show 
that  he  AVas  absolutely  free  and  clear  of  laches,  negligence 
or  misplaced  confidence.  Dinsmore  v,  Stinihertj  12  Neh., 
433;  First  National  Bank  v.  lUerman,  5  Neb.,  247;  Willard 
V.  Nelson,  35  Neb.,  651;  Ross  v.  Doland,  29  Ohio  St.,  473; 
Douglass  t\  Matting,  29  la.,  498,  4  Am.  Kep.,  238;  Can- 
non V.  lAiuUcy^  85  Ala.,  198;  Fisher  v.  Yon  Behrcn,  70 
Ind.,  19,  36  Am.  Rep.,  162;  Roach  v,  Karr^  18  Kan.,  529, 
26  Am.  Rep.,  788;  Abbott  v.  Rose,  62  Me.,  194,  16  Am. 
Rep.,  427;  Chapman  v.  Rose,  15  Am.  Rep.,  401;  Bedell  i\ 
Herring,  77  Cal.,  572,  11  Am.  St.  Rep.,  307;  Shirts  r. 
Over  John,  60  Mo.,  305;  Mackey  v.  Peterson,  29  Minn.,  298. 

Matthew  Oering,  contra. 

The  verdict  of  the  jury  upon  the  question  of  negligence 
or  misplaced  confidence  is  conclusive.  Willard  v.  Nelson, 
35  Neb.,  at  page  653. 

When  the  signature  of  an  illiterate  person  is  obtained 
to  a  promissory  note  by  tlie  payee  fraudulently  inducing 
him  to  believe  that  he  is  signing  an  instrument  of  s  a 
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entirely  diflferent  character,  without  any  fault  or  negli- 
gence of  the  maker,  the  note  can  not  be  enforced  even  in 
the  hands  of  a  hona  fide  holder.  First  National  Bank  v. 
Lierman^  5  Neb.,  247;  Walker  v.  Ehert,  29  Wis.,  194-196; 
TFe66  V.  GorUn,  78  Ind.,  403;  B(mer8  v.  Thomas,  62  Wis., 
480;  Soper  v.  Peck,  51  Mich.,  563;  Brigga  t?.  Etoart,  51 
Mc,  245;  Dinsmore  d  Co.  v.  Stimbert,  12  Neb.,  433. 

Albert,  0. 

This  is  an  action  on  a  promissory  note  alleged  by  the 

plaintiff  to  have  been  executed  and  delivered  by  the  de- 

^  f endant  Pf eif er  to  his  co-defendant,  and  afterward,  in  the 

usual  course  of  business,  before  maturity,  and  for  a  valu- 
able consideration,  indorsed  and  delivered  to  the  plaintiff. 
The  defendant  Gravatte  made  default  Pfeifer  filed  an 
answer  admitting  that  he  signed  and  delivered  the  instru- 
ment, but  alleging  that  his  signature  thereto  was  obtained 
by  fraud  in  that  the  agents  of  the  payee  falsely  and  fraud- 
ulently represented  to  him,  at  the  time  he  signed  said 
instrument,  that  it  was  merely  a  receipt  for  fruit  trees; 
that  he  relied  upon  said  representations  and  believed  them 
to  be  true  and  was  thereby  induced  to  sign  the  instrument. 
The  plaintiff  replied  denying  the  affirmative  matter  set 
up  in  the  answer  and  also  pleading,  in  addition  thereto, 
the  following: 

"And  for  further  defense  (reply)  alleges  that  the  said 
defendant  Pfeifer,  had  had  dealings  with  the  said  J.  J. 
Gravatte  prior  to  the  inception  of  the  said  note  herein 
sued  upon,  and  the  said  defendant  had  prior  to  said  time 
accuted  the  said  J.  J.  Gravatte  of  fraud  in  the  inception 
in  the  procuring,  by  the  said  J.  J.  Gravatte  of  a  note  from 
the  defendant  and  that  the  said  defendant,  notwithstand- 
ing he  believed  that  the  said  J.  J.  Gravatte  was  guilty  of 
fraudulent  practices  gave  to  the  said  J.  J.  Gravatte  and 
persons  representing  him  the  note  in  suit,  and  was  thereby 
guilty  of  laches ;  and  upon  his  signing  said  paper,  and  de- 
livering the  same  to  the  said  J.  J.  Gravatte,  placed  it  in 
the  power  of  the  Sii  J  J^  J.  Gravatte  to  transfer  and  sell 
42 
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• 

said  note  to  innocent  purchasers  to  the  detriment  and 
daiiiaj^e  of  said  purchasers;  and  the  said  Pfeifer  is  guilty 
of  such  laches  and  negligence  and  misplaced  contidence. 
that  he  is  now  estopped  to  assert,  as  against  this  plaintiff 
or  as  against  the  said  E.  S.  Welch,  that  the  said  note  was 
given  in  fraud,  the  procuring  by  him  by  fraudulent 
means.'^ 

Tlie  fraud  In  procuring  the  note  and  the  negligence  of 
the  defendant  Pfeifer  in  giving  the  same  were  the  only 
questions  presented  to  the  jury  by  the  court.  The  jury 
returned  a  general  verdict  for  the  defendant  Pfeifer,  and 
judgment  was  given  accordingly.  The  plaintiflf  brings  the 
case  here  on  error. 

The  sole  contention  of  the  plaintiff  in  this  court  is  that 
Pfeifer,  in  sii»ning  the  instrument,  was  guilty  of  neglv 
gence  and  that,  therefore,  the  defense  of  fraud  is  not 
available  as  against  the  plaintiff  who,  on  the  face  of  the 
record,  must  be  held  to  be  a  bona  fide  holder  of  the  note.  In 
support  of  this  contention  we  are  cited  to  Din^mwe  d  Co, 
V.  Stiinhcrf,  12  Neb.,  433,  wherein  this  court  held  that  to 
enable  a  party  to  resist  the  payment  of  a  negotiable  note 

in  the  hands  of  a  bona  fide  purchaser,  on  the  ground  that 
it  was  procured  through  fraud  and  circumvention,  the 
maker  must  show  that  he  is  not  chargeable  with,  any 
laches  or  negligence  or  misplaced  confidence  in  others. 
The    last  clause,    "or   misplaced   confidence  in    others,'' 
stat<?s  the  law  a  little  too  strongly  against  the  maker  and 
perhaps  stronger  than  the  court  intended  to  state  it,  be- 
cause in  the  second  head  note  the  court  says  that,  in  such 
case,  the  jury  should  be  told  that  to  make  the  defense  of 
fraud  available  the  defendant  must  show  that  he  was  not 
guilty  of  any  nefi:ligeueo  in  signing  the  paper.    If  fidl  ef- 
fect were  to  be  given  to  the  clause,  "misplaced  confidence 
in  others,"  it  would  preclude  the  defense  of  fraud  in  all 
cases  where  tlie  maker  of  the  note  is  tricked  into  signing 
it,  because  in  all  such  cases  there  must  necessarily  be  tbf 
element  of  misplaced  confidence.     That  the  defense  o 
fraud  is  not  precluded  in  all  such  cases  is  clear  from  thr 
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holding  of  this  court  in  Willard  v.  Nelson^  35  Neb.,  651, 
where  the  rule  is  thus  stated : 

"When  the  signature  of  an  illiterate  person  is  obtained 
to  a  promissory  note  by  the  payee  fraudulently  inducing 
him  to  believe  that  he  is  signing  an  instrument  of  an  en- 
tirely different  character,  without  any  fault  or  negligence 
of  the  maker,  the  note  cannot  be  enforced  even  in  the 
hands  Of  a  hona  fide  holder." 

Such  is  the  rule  generally  given  by  text  writers.  1  Dan- 
iels, Negotiable  Instruments  [5th  ed.],  section  849;  4  Ran- 
dolph, Commercial  Paper  [2d  ed.],  section  1893.  That 
being  the  rule,  and  as  the  question  of  negligence  was  one 
for  the  jury,  the  only  question  presented  is  whether  the 
evidence  is  sufficient  to  sustain  a  finding  that  Pfeifer  in 
signing  the  note  was  free  from  fault  and  negligence. 

The  plaintiff  relies  on  the  testimony  of  Pfeifer  him- 
self to  show  that  he  was  guilty  of  negligence.  His  testi- 
mony shows  that  he  is  a  man  of  73  years  of  age ;  that  he 
is  a  German,  understanding  the  English  language  imper- 
fectly, and  unable  to  read  it  at  all.  His  evidence  also 
shows  that  the  payee  of  the  note  had  previously  induced 
him  to  sign  an  order  for  some  |300  worth  of  fruit  trees, 
upon  the  false  and  fraudulent  representation  that  he  was 
signing  an  order  for  $20  worth.  This,  the  plaintiff  con- 
tends, was  sufficient  to  put  Pfeifer  on  his  guard  in  sub- 
sequent dealings  with  him.  But  while  the  evidence  shows 
that  the  note  in  question  was  signed  subsequent  to  the 
foregoing  transaction,  and  after  Pfeifer  had  learned  of  the 
fraud  practiced  upon  him  therein,  it  also  shows  that  Gra- 
vatte was  not  present  when  the  note  was  signed,  but  that 
it  was  presented  to  Pfeifer  for  his  signature  by  Gravatte's 
agent,  who  was  accompanied  by  a  real  estate  agent  who 
spoke  and  wrote  both  English  and  German,  and  appeared 
at  the  time  to  be  disinterested.  When  the  note  was  pre- 
sented to  Pfeifer  for  his  signature,  according  to  his  tes- 
timony, Gravatte's  agent  represented  that  it  was  merely 
a  receipt  for  the  ''head  man"  and  was  necessary  in  order 
to  get  some  trees  which  Gravatte  had  agreed  to  furnish 
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Pfeifer  to  replace  some  previously  delivered  which  had 
died.  The  real  estate  agent  examined  the  paper  and  con- 
firmed the  agent's  statement  as  to  its  nature,  and  assured 
Pfeifer  that  it  was  all  right  Upon  these  representations 
Pfeifer  signed  the  instrument.  Assujning  that  this  testi- 
mony is  true,  as  we  must  for  present  purposes,  we  do  not 
think  it  can  be  said,  as  a  matter  of  law,  that  Pfeifer  was 
guilty  of  negligence  in  signing  the  instrument.  "In  fact 
he  did  what  most  men  would  have  done  under  like  cir- 
cumstances. He  availed  himself,  of  the  best  and  onlv 
means  at  hand  for  informing  himself  of  the  contents  of 
the  paper.  We  think  tlie  evidence  was  ample  to  warrant 
the  submission  of  the  question  of  negligence  to  the  jury, 
and  to  sustain  a  finding  that  Pfeifer  was  free  from  fault 
and  negligence  in  signing  the  note. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Barnes  and  Glanville^  CO.,  concur. 

Affirmed. 


Howard  M.  Gardner  et  al.  v.  Frank  Hagerman  et  al. 

Filed  June  Z,  1903.    No.  12,864. 
Commissioner's  opinion.    Department  No.  3. 
Mortgages:    FoRECiiOSUBE:   Appbatsal:    Objections  Afteb  Sale. 

Error  from  the  district  court  for  Red  Willow  countv. 
Tried  below  before  Norris^  J.    Affirmed, 

S,  R,  Smith,  for  plaintiffs  in  error. 

C.  C.  Marlay  and  Flower^  Peters  &  Botrcrsock,  contra. 

Dl  FFIE,  0. 

This  is  a  proceeding  in  error  to  review  the  action  of  the 
district  court  in  confirming  a  sale  of  real  estate  under 
a  decree  of  foreclosure.    The  errors  aF>igned  all  relate  to 
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the  appraisement  of  the  land,  no  irregularities  in  the  con- 
duct of  the  sale  or  fraud  in  the  appraisement  being  al- 
leged. The  objections  were  not  filed  until  after  the  sale, 
and  the  rule  has  long  prevailed  that  objections  to  the 
appraisement,  except  upon  the  ground  of  fraud,  come  too 
late  after  the  sale  has  been  mada  Phcmix  Mutual  Life 
Ins.  Go.  V.  Williams,  3  Neb.  [Unof.],  79,  90  N.  W.  Bep., 
756;  Foster  v.  McKinley-Lanning  Locm  d  Trust  Co.,  3 
Neb.  [Unof.],  65,  90  N.  W,  Rep.,  765. 

It  is  recommended  that  the  order  of  the  district  court 
be  afSrmed. 

Pound  and  Kibkpatrick^  00.,  concur. 

Affirmed. 


Frank  Ticht^  Sr.  bt  al.^  appellants^  v.  Joseph  Simbcbk 

ETT  AL.^  APPELLEES. 

FnjED  JuKs  3,  1903.    No.  12,868. 

Ck>mmlS8loner'8  opinion.    Department  No.  2. 

1.  Fraudulent  Conveyances:    Considebation:    Undue  Influence:    Evi- 

MCNCE  SuFFioiENT.  Evidence  contained  in  the  bill  of  exceptions 
examined  and  held,  that  the  consideration  for  the  conveyance 
sought  to  be  set  aside  for  fraud  and  undue  influence,  was  ade- 
quate^ 

2.  Fraudulent  Conveyances:    Ikbeohjtt:    Undue  Influence.     In  ab- 

sence of  fraud,  or  undue  influence,  mere  imbecility  or  weakness 
of  mind  will  not  avoid  a  contract  or  deed. 

3.  Fraudulent  Conveyances:  Physicians  and  Sxtboeons:  Confidential 

Relations:  Evtoencs  Insufficient.  The  fact  that  a  physician 
interested  in  the  conveyance  sought  to  be  set  aside,  gave  the  per- 
son who  made  it  professional  treatment  some  two  months  before 
the  transaction  complained  of  took  place,  and  again  about  four 
months  thereafter,  is  not  sufficient  to  establish  the  existence  of 
the  confidential  relation  of  physician  and  patient  at  the  time  the 
conveyance  was  made. 

4  Fraudulent  Conveyances:    Decree  Cobbect.    Held,  That  the  decree 
of  the  trial  court  conforms  to  the  findings  and  should  be  affirmed. 
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Appeal  from  the  district  court  for  Saline  county. 
Tried  below  before  Stubbs^  J.    Affimned. 

Frank  H.  Woods^  A,  8.  Sands  and  W.  F.  Bartos,  for  ap- 
pellants. 

Oeo.  H.  Hastings  and  Robert  Ryan,  contra. 

Barnes^  C. 

The  appellants  commenced  this  action  in  the  district 
court  for  Saline  county,  to  set  aside  a  deed  by  which  one 
Henry  Tichy  had  conveyed  the  west  half  of  the  northwest 
quarter  of  section  14,  township  6,  range  4  east,  situated 
in  said  county,  to  the  appellee,  Katie  Simecek,  and  two 
mortgages  made  by  him  to  appellee,  Joseph  Simecek.  The 
allegations  of  the  plaintiff's  petition  were,  in  substance, 
that  on  or  before  the  12th  day  of  January,  1900,  Henry 
Tichy  (now  deceased)  was  the  owner  and  in  possession 
of  said  premises;  that  defendant  Joseph  Simecek  is  a 
practicing  physician,  and  at  the  time  of  the  execution  of 
the  deed  in  question  was  residing  and  practicing  his  pro- 
fession at  Wilber,  Saline  county,  Nebraska;  and  that  the 
defendant  Katie  Simecek  is  his  wife;  that  on  January  12, 
1900,  Henry  Tichy  made  a  deed  conveying  said  land  to 
Katie  Simecek  for  the  expressed  consideration  of  f3,250; 
that  the  deed  was  procured  for,  received  and  recorded  by 
her  husband,  Joseph;  that  on  the  same  day  the  defend- 
ants conveyed  to  Henry  Tichy,  as  a  part  consideration 
for  said  land,  lots  31  and  32  in  Mann's  addition  to  the 
village  of  Wilber;  defendants  also  assumed  and  agreed 
to  pay  a  mortgage  on  said  land  of  fl,000,  and  paid  to 
Henry  Tichy  |300  in  cash;  that  the  town  lots  were  not 
worth  to  exceed  |800  to  f  1,300,  and  that  the  mortgage  as- 
sumed and  the  $300  in  cash,  made  up  a  total  considera- 
tion of  $2,600  for  said  land;  that  the  same  day  defendant 
Joseph  Simecek  induced  Henry  Tichy  to  execute  a  mort- 
gage for  fSOO  to  Frank  Tichy,  Sr.,  on  the  lots  so  conveyed 
to  him,  as  a  pretended  consideration  for  a  quitclaim  deed 
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made  by  Prank  Tichy,  Sr.,  to  the  land  above  described; 
that  on  April  17, 1900,  defendant  tToseph  Simecek  induced 
Henry  Tichy  to  execute  a  mortgage^to  him  for  $200  on  the 
lots  above  described,  but  that  the  same  was  wholly  Avith- 
out  consideration,  and  on  September  1,  1900,  said  defend- 
ant induced  Henry  Tichy  to  execute  another  mortgage  to 
him  on  the  same  lots  for  f350,  wholly  without  considera- 
tion; that  soon  thereafter  said  Henry  Tichy  departed  this 
life,  and  Frank  Tidiy,  Jr.,  was  duly  appointed  admin- 
istrator of  his  estate;  that  Frank  Tichy,  Sr.,  is  his  father 
and  only  heir  at  law,  and  that  this  action  is  brought  to 
set  aside  sail  deed  and  mortgages  from  Henry  Tichy  to 
the  defendants,  and  it  is  alleged  that  at  the  time  these 
conveyances  were  made  said  Henry  Tichy  was  sick,  and 
enfeebled  in  body  and  mind,  and  wholly  incapable,  by 
reason  of  his  mental  condition,  of  making  such  convey- 
ances and  of  transacting  any  business;  that  said  Joseph 
Simecek  was,  at  that  time,  his  physician  and  took  ad- 
vantage of  his  confidential  relation  to  and  with  said 
Henry,  and  thus  induced  him  to  make  such  convejances 
without  consideration,  and  thereby  defrauded  him  out  of 
his  said  property.  PlaintiflFs  also  tendered  to  defendants 
a  deed  to  the  lots  and  the  sum  of  $300  in  money. 

The  defendants  by  their  answer  denied  that  any  of  the 
transfers  or  conveyances  made  by  Henry  Tichy  to  them, 
or  either  of  them,  were  made  at  their  request  or  solicita- 
tion; and  further  denied  that  said  conveyances,  or  either 
of  them,  were  procured  by  any  influence  or  control  ex- 
ercised by  them,  or  either  of  them,  over  the  said  Henry 
Tichy ;  and  alleged  that  said  conveyances  were  made  by 
him  at  his  own  suggestion,  and  for  the  full  consideration, 
actually  paid,  that  was  expressed  therein.  It  was 
further  alleged  that  the  consideration  for  the  land 
in  question  was  $3,250,  that  it  was  paid  in  the 
manner  following,  to  wit:  $15  by  medical  services  to 
the  mother  of  said  Henry  Tichy;  $1,800  by  the  con- 
veyances of  lots  31  and  32  of  Mann's  addition  to  the 
village  of  Wilber;  $1,000  by  assuming  a  mortgage  upon 
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the  land,  of  that  amount,  and  by  $435 -cash  paid  in  haud  at 
the  time;  that  the  several  sums  so  paid  were  -a  full,  fair 
and  adeijuate  consideration  for  the  land.  The  two  mort- 
{>:ao:(»s,  one  for  |200  and  one  for  $350,  ai*e  set  up  in  the 
answer  and  their  foreclosure  is  prayed  for.  It  was  further 
stated  therein  that,  as  a  part  of  the  original  transaction 
between  Henrv  Tichv  and  Katie  Simecek,  on  the  12th  dav 
of  January,  1900,  Frank  Tichy,  Sr.,  duly  made  and  ex- 
ecuted a  quitclaim  deed  of  the  land  in  controversy  to  his 
son,  Henry,  for  an  expressed  consideration  of  f  1,  but  in 
truth  and  in  fact  the  mortgage  of  $300  given  by  Henry 
Tichy  to  Frank  Tichy,  Sr.,  upon  lots  31  and  32  in  Mann-s 
addition  to  the  village  of  Wilber,  was  the  real  considera- 
tion for  said  quitclaim  deed;  that  said  Frank  Tichy,  Sr., 
still  holds  and  retains  said  mortgage;  that  he  is  forever 
estopped  thereby  from  claiming  any  right  or  title  to  the 
land  in  question.  The  answer  concluded  with  a  prayer  that 
the  plaintitl's  action  be  dismissed,  and  that  the  two  mort- 
gages be  foreclosed,  and  the  premises  upon  which  they  are 
a  lien  be  sold  to  satisfy  the  amount  found  due  thereon. 
To  this  answer  the  plaintiflf  replied,  first,  by  a  general 
denial,  and  second,  by  further  reiterating  at  considerable 
length  the  charges  contained  in  their  petition. 

Upon  these  issuers  the  cause  was  tried  without  inter- 
vention of  a  jury.  The  court  found  generally  on  the  issues 
joined  in  favor  of  the  defendants,  and  further  found  "That 
at  the  date  of  the  execution  of  the  deed  from  Henry  Tichy 
to  Katie  Simecek,  to  wit,  January  12,  1900,  Henry  Tichy 
was  mentally  competent  to  make  the  conveyance,  and  that 
the  quitclaim  deed  from  Frank  Tichy,  Sr.,  to  Henry  Tichy 
was  made  with  full  knowledge  on  the  part  of  said  Frank 
Tichy,  Sr.,  of  the  contents  and  purpose  of  the  deed,  and 
without  any  fraud,  misrepresentation  or  undue  influence, 
and  for  the  consideration  mentioned  in  the  mortgage,  ex- 
ecuted the  same  day  by  Henry  Tichy  to  Frank  Tichy,  Sr.'* 
The  court  thereupon  rendered  a  decree  dismissing  the 
plaintiff's  cause  of  action.  The  court  further  found  for 
the  defendant,  Joseph  Simecek,  on  his  cross-petition,  and 
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that  there  was  dne  him  on  the  notes  and  mortgages  ex- 
ecuted by  Henry  Tichy  the  sum  of  $615.29^  with  interest 
at  seven  per  cent  per  annum,  and  rendered  a  decree  fore- 
closing the  mortgages  on  the  lots  described  therein,  sub- 
ject, however,  to  the  first  lien  of  the  mortgage,  for  fSOO, 
given  to  Prank  Tichy,  Sr. 

The  plaintiffs  thereui)on  appealed  to  this  court,  and 
contend :  First,  that  the  consideration  for  tiie  deed  from 
Henry  Tichy,  deceased,  to  Katie  Simecek,  was  inadequate 
and  insufficient ;  second,  that  at  the  time  of  making  said 
deed  and  the  mortgage  above  referred  to,  said  Henry 
Tichy  was  insane  and  incompetent  to  make  said  instru- 
ments; third,  that  Dr.  Simecek  exercised  undue  influence 
over,  and  took  advantage  of,  said  Henry  Tichy  by  virtue 
of  the  confidential  relations  which  they  sustained,  viz., 
that  of  physician  and  patient,  and  so  fraudulently  pro- 
cured the  conveyance  of  said  land  to  his  wife,  Katie; 
fourth,  that  the  decree  is  contrary  to,  and  can  not  be 
supported  by,  the  finding  of  the  court.  These  contentions 
will  be  disposed  of  in  the  order  stated.  Under  the  former 
rules  of  this  court  it  would  only  be  necessary  for  us  to 
examine  the  record  far  enough  to  ascertain  that  there  was 
some  competent  evidence  to  support  the  findings  and  de- 
cree; but  in  view  of  our  decision  in  the  case  of  Faulkner 

V.  Sims, Neb., ,  94  N.  W.  Eep.,  113,  and  the  act 

of  the  l^slature  recently  passed  and  approved  making 
it  the  duty  of  the  appellate  court,  in  reviewing  appeals  in 
suits  in  equity,  to  examine  the  evidence  and  arrive  at  con- 
clusions of  fact  and  law  independent  of  the  findings  of 
the  trial  court,  we  have  carefully  reviewed  all  of  the 
evidence  and  will  proceed  to  state  our  conclusions. 

1.  As  to  the  question  of  the  inadequacy  of  the  consider- 
ation for  the  deed.  It  appears  in  the  evidence  that  the 
actual  value  of  the  land  was  somewhere  between  $2,600 
and  $4,000.  There  is  evidence  in  the  record  tending  to 
show  that  Frank  Tichy,  Jr.,  wanted  to  buy  it  from  Henry 
about  the  time  it  was  sold  to  the  appellees;  that  he  was 
prepared  to  pay  $2,600  therefor,  but  would  not  pay  any 
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more,  stating  at  the  time  "that  it  was  all  the  land  w§s 
worth." 

It  further  appears  that  a  farm,  consisting  of  160  acic^. 
lying  within  half  a  mile  of  the  land  in  question,  and  said 
by  all  of  the  witnesses  to  be  of  a  better  quality,  was  si«li 
about  that  time  for  $5,500.  Some  of  the  witnesses  fixt^i 
the  value  at  $2,600 ;  some  at  $2,800 ;  others  at  $3,000,  and 
some  testified  that  the  land  was  worth  $4,000.  It  is  al- 
leged in  the  petition  that  it  is  worth  $3,500,  and  a  fair 
average  of  the  testimony  discloses  that  it  was  actuallT 
worth  not  to  exceed  $3,200  or  $3,300;  the  consideratiun 
expressed  was  $3,250,  so  that  the  consideration,  if  paid  at 
all,  was  its  fair  market  value.  It  is  alleged  in  the  petition 
that  the  consideration  really  paid  was  inadequate,  aiid 
that  as  a  matter  of  fact  the  two  lots  conveyed  to  Henrr 
Tichy,  which  were  situated  in  the  village  of  Wilber,  were 
worth  only  $800  to  $1,300,  and  that  only  $300  in  cash  in 
addition  thereto  was  paid  him  by  the  appellees.  The  evi- 
dence fails  to  sustain  these  allegations.  Considering  the 
evidence  on  the  value  of  the  lots  at  first  hand,  without 
regard  to  the  findings  of  the  trial  court,  we  are  con- 
strained to  hold  that  they  were,  with  the  improvements 
thereon,  reasonably  worth  $1,800.  The  testimony  sho\»'s 
beyond  question  that  Dr.  Simecek  paid  Henry  Tichy  $450 
in  cash,  or  its  equivalent,  at  the  time  the  conveyances  were 
made.  It  filrther  appears  tliat  he  and  his  wife  assumed 
and  agreed  to  pay  the  mortgage,  amounting  at  that  time 
to  $1,000.  So  that  Henry  Tichy  received  for  the  land  in 
cash,  and  property  valued  at  its  fair  market  pric^,  the  full 
sum  of  $3,250,  the  amount  of  consideration  expressed  in 
his  deed. 

We  therefore  find  that  the  plaintiffs  failed  to  establish 
their  allegations  of  inadequacy  of  consideration. 

2.  The  appellants  having  alleged  that,  at  the  time  the 
deed  and  mortgages  in  question  were  made,  Henry  Ticbj 
was  insane,  and  incompetent  to  make  them,  it  was 
incumbent  upon  them  to  overcome  the  presumption  of 
sanity   by  competent  proo'      In  order   to  sustain   this 
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allegation    they   produced   several    non-expert   witnesses 
who  testified  that  deceased  had  at  one  time  been  seen 
riding  in  a  wagon  with   his  hired  man,   who  was  sow- 
ing rye  from  the  rear  end  thereof;  that  the  ground  was 
not  suitably  prepared,  and  that  his  farming  was  poorly 
done ;  that  he  had  dug  a  well  near  a  stream  of  water  that 
ran  through  his  land;  that  one  or  two  of  his  cattle  died 
when  he  was  sick  and  not  able  to  care  for  them,  and  that 
he  contrived  a  way  to  fasten  an  umbrella  to  his  riding 
cultivator  and  shaded  himself  thereby  while  cultivating 
his  corn.    From  these  peculiar  actions  they  concluded  that 
his  mind  was  unsound,  and  yet  they  all  testified  that  he 
tr&nsacted  his  own  business,  bought  and  sold  and  mar- 
keted his  own  products.     It  is  evident  he  was  a  poor 
farmer,  but  that  fact  is  no  evidence  of  insanity.    If  it  were 
proof  of  that  condition  of  mind  our  asylums  would  be 
overcrowded.     It  was  also  shown  that  he  was  in  poor 
health,  and  had  at  some  time,  no  one  could  fix  the  date, 
contracted  syphilis,  and  thereafter  suffered  badly  there- 
from, so  that  later  on  he  had  a  paralytic  stroke  from  which 
he  only  partially  recovered;  that  he  was  obliged  to  walk 
with  a  cane,  and  was  really  in  a  deplorable  condition,  so 
far  as  his  bodily  health  was  concerned.    In  answer  to  cer- 
tain hypothetical  questions,  supposed  to  be  based  on  these 
conditions,  two  or  three  physicians  testified,  as  experts, 
that  in  such  a  case  the  patient's  mind  would  be  badly 
affected,  and  he  would  be  mentally  incompetent  to  do 
businei?s.    This  evidence,  when  carefully  examined  in  the 
light  of  the  plaintiff's  testimony,  introduced  to  show  the 
relation  of  physician  and  patient  between  Dr.   Simecek 
and  the  deceased,  fails  to  establish  the  allegations  of  the 
petition.     It  appears  that  the  doctor  first  commenced  to 
treat  the  deceased  for  hemorrhoids  on  June  16,  1899 ;  that 
between  that  date  and  July  19th  following,  he  operated 
on  him  twice  for  that  ailment,  and  discharged  him  from 
further  treatment  on  this  later  date.    It  further  appears 
that  from  that  time  until  October  7,  1899,  the  doctor  gave 
deceased  no  further  treatment,  but  on  that  date  he  again 
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commenced  to  treat  him;  and  on  the  16th  day  of  that 
month  ojjerated  on  him  fcr  syphilitic  trouble.     This  treat- 
ment was  continued  until  November  19,  1899,  when  the 
patient  was  a^ain  discharged.     It  api)ears  that  the  next 
time  he  was  given  treatment  by  the  doctor  was  on  the  2i 
day  of  April,  1900,  when  the  disease  again  showed  itself, 
and  from  that  time  until  he  died  the  treatment  was  ci>n- 
tinue<l;  that  the  paralytic  stroke  spoken  of  did  not  occur 
until   sometime  in  July,   1900,   and   thereafter    deceased 
walked  with  a  cane.    So  it  clearly  appears  that  the  condi- 
tion cm  which  the  exi)ert  evidence  was  based  did  not  exist 
at  all  at  the  time  the  deed  was  made.    On  the  other  hand, 
eight  witnesses  w^ho  knew  deceased  well,  and  had  been 
acquainted  w  ith  him  for  many  years,  testified  that  at  that 
time  he  was  doing  his  own  business,  buying,  selling:,  and 
marketing  his  own  produce;  was  sane  and  fully  competent 
to  conduct  his  own  business  and  make  conveyances  of  his 
property.     It  is  probably  true  that   Henry   Tiehy    was 
somewhat  eccentric,  and  did  not  possess  the  highest  de- 
gree of  intelligence,  yet  it  clearly  appears  that  at  the  time 
he  made  this  trade  and  deeded  his  land  to  Katie  Simecek 
his  faculties,  such  as  they  were,  were  unimpaired  by  sick- 
ness or  disease.    Weakness  of  understanding  alone  is  not 
suflRcient  to  avoid  a  deed.    Fmnklin  v,  Kelley,  2  Neb.,  79. 
In  the  case  of  Johnson  v.  Phifer^  6  Neb.,  401,  it  is  stated 
that  mere  imbecility  or  weakness  of  mind  will  not  avoid  a 
contract  or  deed.    There  must  be  a  total  want  of  reason  or 
understanding.     This  rule  has  been  modified  somewhat, 
and  may  now  be  stated  as  follows:     In  order  to  avoid  a 
contract  on  the  grounds  of  insanity,  it  must  appear  not 
only  that  the  person  was  unsound  of  mind,  or  insane  when 
it  was  made,  but  that  this  unsoundness  or  insanity  was  of 
such  a  character  that  he  had  no  reasonable  perception  or 
understanding  of  the  nature  of  the  contract.    Elhcood  r. 
O'Brien,  74  N.  W.  Rep.  [la,],  740;  Campbell  v.  Campbell, 
51  la.,  713;  Burgees  v.  Pollock,  53  la.,  273;  Dewey  v.  All- 
gire,  37  Neb.,  6;  Hay  v.  Miller,  48  Neb.,  156;  D€^Viti  v. 
Mattison,  26  Neb.,  655. 
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We  therefore  find  that  the  appellants  failed  to  show 
that  Henry  Tichy  was  incapable  of  conveying  his  prop- 
erty by  reason  of  unsoundness  of  mind,  as  alleged  in  their 
petition. 

3.  Op  the  question  of  the  alleged  confidential  relation 
of  physician  and  patient,  we  find  that  it  did  not  exist  at 
the  time  of  the  transactions  complained  of.  It  is  shown 
by  the  evidence  of  those  present  at  that  time,  that  nothing 
was  said  or  done  by  either  of  the  appellants  from  which 
the  existence  of  any  undue  influence  could  be  inferred. 
The  testimony  of  the  notary,  Spirk,  is  conclusive  on  that 
point 

4.  It  is  established  beyond  dispute  that  Dr.  Simecek 
gave  the  money  to  the  deceased,  which  the  mortgages  on 
the  lots  in  the  village  of  Wilber  secured.  And  while  the 
appellants  state  that  it  is  not  shown  what  Tichy  did  with 
this  money,  it  was  not  incumbent  on  the  appellees  to- 
show  what  became  of  it.  The  original  checks  given  by 
the  doctor  to  the  deceased,  admittedly  indorsed  by  him  and 
I>aid  by  the  bank  on  which  they  were  drawn,  were  pro- 
duced, and,  so  far  as  this  inquiry  is  concerned,  it  is  im- 
material what  disposition  he  made  of  the  money  paid  him 
thereon. 

The  decree  of  the  trial  court  conforms  to  the  findings 
and  duly  preserves  the  mortgage  for  |300  given  to  Frank 
Tichy,  Sr.,  as  a  first  lien  on  these  lots.  The  appellants  did 
not  seek  a  foreclosure  of  that  mortglage  in  the  action,  and 
therefore  the  decree  did  not  provide  for  such  foreclosure. 
They  may  still  resort  to  that  remedy  if  they  so  desire. 

For  the  foregoing  reasons  we  hold  that  the  decree  of 
the  district  court  was  right,  and  we  recommend  that  it  be 
in  all  things  affirmed. 

Glanvillb  and  Albert,  CO.,  concur. 

Affirmed, 
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Farmebs  &  Mechanics  Bank  op  Havelock,  Nebraska, 

V.  Claude  S.  Wilson, 

Filed  Jitxk  3,  1903.    No.  12.870. 

Ck>mmissioiier'8  opinion.    Department  No.  1. 

Fraudulent  Conveyances:  Bankbuptct:  Prefebeitcb  Wfthik  Fori 
Months:  Statutes.  In  an  action  by  a  trustee  In  bankruptcy  to 
recover,  under  section  60  of  the  bankrupt  law,  the  amount  of  a 
preference  given  within  four  months  of  the  filing  of  a  petition 
in  bankruptcy,  held  error  to  instruct  the  jury  that  it  is  sufficient 
to  prove  that  the  defendant  had  reasonable  cause  to  believe  the 
bankrupt  was  insolvent  "or  that  it  was  acquainted  with  £act8  as 
to  the  condition  of  said  company  that  would  lead  to  a  reasonable 
doubt  of  its  solvency.' 


» 


Error  from  the  district  court  for  Lancaster  comity- 
Tried  below  before  Holmes,  J.    Reversed. 

Geo.  A.  Adams,  for  plaintiff  in  error. 
Hall  &  Marlay,  contra. 

Oldham,  0. 

Plaintiff  in  the  court  below  filed  a  petition  alleging 
that  on  December  31,  1900,  The  National  Cigar  Company, 
a  corporation,  was  doing  business  in  Lincoln,  Nebraska; 
that  it  was  and  had  been  insolvent^  and  was  indebted, 
among  others,  to  the  defendant  in  the  sum  of  $700 ;  that 
defendant  knew  of  the  insolvency  of  the  company,  and 
procured  the  payment  of  its  obligation  by  collusion  and 
fraud ;  that  the  payment  was  made  by  the  company  while 
insolvent,  and  was  a  preference  in  behalf  of  defendant  as 
a  creditor  of  the  company  in  violation  of  the  bankrup 
act,  and  that  within  four  months  of  the  transaction  th 
company  was  duly  adjudged  a  bankrupt,  and  the  plaintil 
was  appointed  trustee  of  the  bankrupt  estate,  and  brough 
this  suit  to  recover  the  amount  of  the  payment  for  th. 
benefit  of  all  the  creditors.    Defendant  answered  alleginj 
that  the  transaction  was  in  good  faith,  without  intent  t 
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violate  the  bankrupt  act,  and  that  it  had  no  knowledge  of 
the  insolvency  of  the  company  at  the  time  its  obligation 
was  paid.  On  issues  thus  joined  there  was  trial  to  a  jury; 
verdict  for  plaintiff;  judgment  on  the  verdict,  and  de- 
fendant brings  error  to  this  court.  There  was  evidence 
introduced  suflftcient  to  have  sustained  a  verdict  for  either 
of  the  parties. 

It  will  be  observed  from  the  foregoing  statement  that 
the  action  was  founded  on  that  portion  of  section  60  of 
the  bankrupt  law  which  provides  as  follows : 

"If  a  bankrupt  shall  have  given  a  preference  within 
four  months  before  the  filing  of  a  petition,  or  after  the 
filing  of  the  petition  or  before  the  adjudication,  and  the 
person  receiving  it,  or  to  be  benefited  thereby,  or  his  agent 
acting  therein,  shall  have  had  reasonable  cause  to  believe 
tliat  it  was  intended  thereby  to  give  a  preference,  it  shall 
be  voidable  by  the  trustee,  and  he  may  recover  the  prop- 
erty or  its  value  from  such  person." 

On  the  question  of  notice  of  the  insolvency,  the  court 
instructed  the  jury  at  the  request  of  plaintiff  as  follows: 

"You  are  instructed  that  in  order  to  constitute  notice 
of  insolvency,  it  is  not  necessary  to  prove  actual  knowl- 
edge on  the  part  of  the  bank  or  its  cashier,  but  it  is  suffi- 
cient to  prove  that  said  defendant  had  reasonable  cause 
to  believe  said  company  was  insolvent,  or  that  it  was  ac- 
quainted with  facts  as  to  the  condition  of  said  company 
that  would  lead  to  a  reasonable  doubt  of  its  solvency,  or 
place  a  prudent  man  on  inquiry  and  to  conclude  said 
company  could  not  pay  its  debts." 

Defendant  complains  particularly  of  that  part  of  the 
instruction  which  says:  "or  that  it  was  acquainted  with 
facts  as  to  the  condition  of  said  company  that  would  lead 
to  a  reasonable  doubt  of  its  solvency";  contending  that 
this  is  a  misstatement  of  the  law  of  constructive  notice  as 
to  the  insolvency  of  the  bankrupt.  It  seems  to  us  that 
this  contention  is  not  without  merit.  We  do  not  think 
it  is  necessary  to  show  in  cases  like  this  that  the  creditor 
taking  a  preference  had  actual  knowledge  of  the  insolvency 
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of  the  debtor  at  the  time  of  the  preference,  but  that,  on 
the  other  hand,  it  is  siiflScient  if  the  facts  show  that  he 
liad  reagonable  cause  to  believe  the  debtor  insolyenl- 
This,  however,  is  as  far  as  the  rule  goes.  The  knowledj!o 
of  the  one  taking  the  preference  must  be  of  such  a  nature 
as  to  start  an  inquiry  which  if  pursued  to  its  legitimate 
end  would  lead  to  a  belief  of  insolvency  and  not  to  a 
doubt  concerning  it.  May  v,  Lc  Claire,  18  Fed.  Rep.,  164; 
Claridgc  t\  Kulmcr,  1  Fed.  Kep.,  399;  In  re  Eyycii^  10'2 
Fed.  Kep.,  735;  Grant  v.  First  National  Bank,  97  U.  S.,  8ij. 

The  real  contest  in  this  case  was  as  to  defendant'? 
knowledge  of  the  bankrupt's  insolvency  at  the  time  the 
preference  w^as  taken,  and  as  there  is  conflicting  testimony 
on  thi;-  (luestion  in  the  record,  we  are  inclined  to  think 
that  tlie  instruction  may  have  misled  the  jury  to  defend- 
ant's damage. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  reversed  and  the  cause  remanded. 

Hastings  and  Ames,  CC,  concur. 

Reversed  and  remanded. 


Amanda  M.  Wiix,iams  v.  Isaac  Shepherdson  et  ai-. 

Filed  June  3,  1903.    No.  12,871, 
Commissioner's  opinion.    Department  No.  1. 

1.  Ejectment:    Adverse  Possession:     Evidence  Sufficient.     Evlden*^ 

held  to  be  sufficient  to  sustain  general  finding  for  defendant  on 
each  of  the  two  defenses  disclosed  in  the  evidence. 

2.  Trial:    •Instritctton     Withdrawing    Defense:      Verdict    General: 

Prejudice:  Appeal  and  Error.  An  instruction  whose  effect,  as 
claimed  by  plaintiff,  was  to  withdraw  one  of  these  defenses  from 
the  jury,  could  not  prejudice  the  plaintiff  nor,  upon  a  general 
verdict  for  defendant  on  both  defenses,  does  it  enable  the  review- 
ing court  to  say  the  verdict  is  contrary  to  instructions. 

3.  Adverse  Possession:    Knowledge  of  Owner:    Instructions:    Riect- 

mext.  An  instruction  that  requires  defendant's  possession,  in 
order  to  be  adverse,  to  be  such  as  "will  bring  to  the  knowledge  of 
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the  real  owner  the  fact  that  the  one  in  possession  is  claiming 
ownership"  held  properly  refused. 

4.  Adverse  Possession:  Elements:  Tacking:  Instbuctions.  It  is 
not  necessary  to  restate  all  the  elements  of  adverse  possession  in 
telling  the  jury  that  the  period  of  such  possession  of  defendant 
may  be  tacked  to  that  of  his  grantors  to  make  up  the  statutory 
time. 

6.  Trial:  Instbuctions:  Constbueo  Togetheb.  Instructions,  and  parts 
of  instructions,  unless  distinctly  incompatible  with  each  other, 
are  to  be  taken  together  and  construed  as  a  whole. 

6.  Adverse  Possession:  Boundaries,  Mistake  as  to:  Instbuctions. 
It  is  not  necessary,  in  telling  the  jury  that  a  holding  under  a  mis- 
take as  to  the  true  boundary  may  be  adverse,  to  set  forth  all  the 
necessary  elements  of  adverse  possession. 

Error  from  the  district  court  for  Franklin   county. 
Tried  below  before  Adams,  J.    Affirmed. 

A.  H.  Byrum,  for  plaintiff  in  error. 

If  the  true  boundary  is  not  known  or  claimed  to  bo 
known  by  the  holder  and  by  mistake  or  otherwise  he  takes 
I)osses8ion  of  property  belonging  to  another,  only  claim- 
ing in  accordance  with  the  true  line  or  the  original  govern- 
ment survey,  such  a  holding  will  not  come  under  the  law 
of  adverse  possession,  and  will  not  maintain  title.  Winn 
V.  AheleSy  35  Kan.,  85;  Bliss  v,  Johnson,  94  N.  Y.,  235; 
Potts  V.  Coleman^  67  Ala.,  221;  Thompson  v.  Felton,  54 
Cal.,  547;  Houx  v,  Batteen,  68  Mo.,  84;  Devyr  v,  ScJiaefer, 
55  N.  Y.,  446;  Irvine  v,  Adler,  44  Cal.,  559;  White  v,  Hope- 
man,  43  Mich.,  267;  Abbott  v.  Abbott,  51  Me.,  575;  Richer 
V,  Hibbard,  73  Me.,  105;  Broivn  v.  Gockerall,  33  Ala.,  38; 
Enfield  v.  Day,  7  N.  H.,  457;  Riley  v.  GHfpn,  16  Ga,,  141; 
Smith  V.  Hitchcock,  38  Neb.,  104 ;  Lantry  v.  Wolff,  49  Neb., 
374.  Therefore  the  defendant  Shepherdson  is  estopped 
from  claiming  land  in  dispute  by  adverse  possession,  as 
he,  himself,  had  not  held  the  land  ten  years  at  the  time  of 
the  commencement  of  this  suit,  and  his  grantors,  not 
having  claimed  more  land  than  was  described  in  their 
several  deeds  and  not  having  claimed  any  fixed  line  except 
in  accordance  with  the  government  survey  when  that 
43 
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should  be  established,  there  is  nothing  on  which  hf  *: 
"tack''  coming  from  his  grantors  to  make  up  the  reqiii 
statutory  time.  Lantry  v.  Wolffs  49  Neb.,  374;  MiuTn- 
Rominc,  60  Neb.,  94. 

J,  P,  A.  Blacky  contra. 

The  questions  of  adverse  possession  involved  in  tL- 
case  are  settled  in  favor  of  defendant  in  error  in  the  'jr 
lowing  cases:  Lci^y  v.  Terga^  25  Neb.,  764;  Obermiltn 
Edgar,  28  Neb.,  70;  Ballard  v,  Hansen^  33  Neb.,  at  pa.> 
8G4;  Hofliue  v.  Eioings,  60  Neb.,  729;  Baty  v.  ElrtHU^^ 
Neb.,  735. 

Hastings,  C. 

This  was  an  action  in  ejectment  brought  to  recover  a^ 
oblong  piece  of  land  along  the  south  side  of  lot  5  and  ri- 
southwest  quarter  of  the  northwest  quarter  of  seition  I 
township  1,  range  13  west  in  Franklin  conntv:  31S  fe»* 
across  at  the  west  end  and  172  feet  at  the  east  end.  t*h 
gether  with  rents  and  profits  for  three  years,  alleged  to 
be  |210.  The  answer  was  a  general  denial.  The  petitipn 
alleged  that  the  plaintiff  was  the  owner  of  the  subdivisir'a< 
named  and  that  the  oblong  piece  of  land  was  a  part  of 
them.  The  jury  returned  a  general  verdict  for  the  defend- 
ant and  the  plaintiff  brings  error  under  sixteen  asj^igl^ 
ments. 

The  evidence  introduced  shows  the  ownership  by  plain- 
tiff of  the  three  government  subdivisions  named  in  her 
I>etition  and  a  claim  on  her  part  that  this  strip  of  land, 
which  is  in  the  pot^session  of  the  defendant,  was  a  part  of 
these  subdivisions.  The  defendant  is  the  owner  of  the 
premises  lying  directly  south  of  those  claimed  by  plaintiff 
and  two  defenses  are  relied  upon.  First,  that  the  line  of 
the  government  subdivisions  as  originally  established, 
corresponds  with  the  defendant's  holding,  and  second, 
that,  in  any  event,  defendant  and  his  grantors  bad  been  in 
open,  notorious,  exclusive  and  adverse  possession  of  this 
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3^^:^:rip  under  claim  of  title  for  more  than  ten  years  at  the 

a:-<^  i.me  of  the  commencement  of  this  action. 

IT  J  J?}   The  first  error  claimed  is  that  the  verdict  is  not  sus- 

ained  by  the  evidence  and  is  contrary  to  it.    This  is  on 

he  ground,  first,  that  defendant's  possession  has  only 

asted  less  than  three  years  and  the  possession  of  defend- 

,.,init's  grantors  was  not  adverse  or  under  any  absolute 

;  ,^^laim  of  title,  but  only  provisional,  a  claim  of  right  if  it 

j;^  should  be  found  that  the  line  had  not  been  correctly  lo- 

^    .eated;  and  second,  that  the  evidence  conclusivelv  shows 

^'.  the  location  of  the  government  corner  and  line  of  the  sub- 

'  divisions  as  plaintiff  claims. 

Of  course,  the  general  verdict  for  the  defendant  de- 
termines both  grounds  in  defendant's  favor.     There  were 
no  special  findings  and  no  objection  is  now  urged  to  the 
*-'  manner  of  submitting  the  question  of  the  location  of  the 
i^    government  corner  and  the  true  subdivision  line,  but  it 
P'   is  urged  that  there  was  error  in  the  manner  of  submission 
3     of  the  question  as  to  adverse  possession,  both  in  the  rejec- 
:-    tion  of  instructions  asked  by  plaintiflP  and  in  the  giving 
f^'   of  those  under  which  the  jury  acted.     The  verdict  being 
i     general,  of  course,  error  in  submitting  either  of  the  ques- 
'    tions  would  vitiate  it,  provided  these  questions  really  are 
»    raised  by  the  evidence.     Defendant  on  the  other  hand 
claims  that  plaintiff's  proof  of  a  mistake  in  the  govern- 
''    ment  corner  is  entirely  inconclusive  and  that  there  was  no 
error  in  submitting  the  question  as  to  adverse  possession, 
at  least  none  prejudicial  to  the  plaintiff,  and  that  as  to 
"     both  questions,  it  is  a  case  of  finding  upon  conflicting 
evidence. 

The  first  question  to  be  determined  is  whether  the  evi- 
dence on  the  part  of  plaintiff  is  conclusive  as  to  the  orig- 
inal location  of  the  line.  The  county  surveyor  saj^s  he 
made  two  surveys,  one  before  and  one  after  he  became 
county  surveyor.  In  making  the  latter  he  w^ent  south  to 
the  quarter  corner  between  sections  17  and  18.  He  found 
there  what  he  took  to  be  an  established  corner.  From 
there  north  his  measurements  gave  the  corner  of  sections 
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17  and  18  substantially  as  neighboring  owners  had  loeaal 
it.    A  half  mile  north  of  this  he  found  what  he  consideni 
a  government  quarter  corner  between  7  and  8.     A  ti: 
mile  further  north  he  could  find  no  established  corner  i 
those  sections  and  of  5  and  6.    At  eighty  chains  and  te 
links  north  of  the  point  where  he  identified  the  quartff 
corner  between  7  and  8,  he  found  what  he  identified  as  tk 
quarter  corner  between  5  and  6,  the  point  in  dispntr 
He  described  it  as  "some  small  pieces  of  white  stone  a 
top  of  the  ground  and  scattered  along  in  the  wagon  rat' 
"Under  what  seemed  to  be  the  central  part  of  it,  I  ds 
down  in  the  ground  and  I  found,  some  of  it  down  thm. 
some  lumps  perhaps  an  inch  square,  and  sonie  of  it  p^ 
verized  and  it  was  down  in  the  ground  some  little  S^ 
tance,  perhaps  three  inches.    It  had  the  appearance  of  2i 
ordinary  corner  just  as  we  find  plenty  of  corners  in  tk 
country,  they  are  nearly  all  destroyed ;  that  is  all  I  fwni 
at  that  exact  point;  somebody  picked  up  a  larger  stem 
near  by.    I  would  suppose  it  was  six  inches  by  seveo  of 
something  like  that,  perhaps  not  quite  so  big,  that  isi 
some  marks  on  it    I  examined  it  and  I  was  of  the  opink^ 
it  was  a  part  of  the  old  corner.    •    •    ♦    Where  the  goT- 
ernment  set  a  stone  it  is  usually  a  soft  stone;  it  is  wtiite. 
what  they  call  white  magnesia,  and  the  w^eather  nsuallt 
melts  them  down  or  pulverizes  them ;  they  won't  stand  tk 
weather,  they  decay  and  fall  to  pieces  and  the  only  thin? 
that  is  left  of  them  is  what  is  in  the  ground.     Sometimes 
you  will  find  a  little  pile  of  stone  on  top  and  digging  dovB 
you  will  find  the  form  of  the  old  stone  under  it.    I  will  aaj 
in  this  case  down  there  the  form  of  the  old  stone  wasi't 
discovered;  sometimes  we  find  that  form  and  sometimis 
we  don't.    It  is  nearly  always  some  of  the  stone  in  tte 
ground  and  some  on  top,  and  that  on  top  you  can  hardlr 
distinguish  from  any  other  stone  thrown  down.    Some  of 
the  corners  are  better  than  that  and  some  are  worse.   I 
was  satisfied  from  its  appearance  that  it  was  a  govern 
ment  comer." 

From  this  point  north  to  the  Republican  river  he  found 
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•ode  shorter  than  that  given  b;  the 
it  Surrey.  This  is  Bubstantiall;  all 
tony  except  as  to  copies  of  goTem- 
late  a  distance  of  eight;  chains  and 
[uarter  corner  between  7  and  8  and 
6  for  which  he  was  searching. 
le  in  1897.  At  that  time  one  Fred- 
esession  of  the  premises.  The  hus- 
lys  that  he  told  Mr.  Bohrer  about 
ter  was  not  satisfied  with  it;  that 
t  the  latter  was  occupying  some  of 
wanted  to  put  a  fence  on  the  line 
;;  Bohrer  objected  until  he  could 
mrveyed,  and  a  notice  was  served 

That  subsequently  as  plaintiff's 
r,  told  the  latter  that  plaintiff  was 
matter  settled  up  peaceably  and 
'anted  only  what  belonged  to  her. 
n't  dther  and  he  agreed  with  me 
if  that  was  the  government  comer 
;  by  it"  "I  told  him  I  intended  to 
I  if  he  did  not  vacate  peaceably  I 
;nce  through  there.  He  t«Id  me  I 
h  there  while  he  was  alive." 
i  substantially  as  did  Mr.  Ashby 
ding  of  some  particles  of  rock  at 
ok  to  be  the  corner.  He  says  there 
ther  a  quart  of  it;  he  says  he  him- 
s  of  stone  which  Mr.  Ashby  thinks 
it  was  not  as  large  as  Mr.  Ashby 
a  chainman,  says  that  there  was 

pulverized  rock  as  you  could  hold 
ree  witnesses  are  all  that  were  pro- 
The  respective  holdings  and  chain 
so  that  the  sole  points  in  dispute 
and  the  question  of  adverse  pos- 

ndant,  Daniel  Fuller  testified  to  an 
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acquaintance  with  this  land  since  1874 ;  that  he  lived  for  a 
number  of  years  following  1874  on  the  southwest  quarter 
of  section  4,  a  half  mile  to  the  east  of  the  defendant's 
place;  he  testified  that  in  the  early  years  of  his  residence 
in  that  vicinity  he  was  largely  employed  in  tracing  lin« 
and  finding  government  comers.  Mr.  Fuller  says  that  in 
the  spring  of  1874  he  was  building  a  house  and  had  to 
cross  the  Republican  river  at  a  ford  near  this  disputed 
comer  and  passed  frequently  within  a  very  few  rods  of 
the  corner  stone,  which  was  easily  seen ;  that  it  was  quite 
prominent  and  a  "nice  corner";  that  it  was  situated  in 
a  spot  of  alkali  in  short  grass;  he  thinks  the  stone  re- 
mained till  within  the  last  ten  or  twelve  years ;  this  wit- 
ness says  that  subsequently  a  road  was  laid  out  east  and 
west  which  ran  directly  over  this  rock;  he  says  that  the 
corner,  as  located  by  the  surveyor,  is  some  eighteen  rods 
south  of  the  place  of  this  stone  as  he  found  and  recognized 
it  in  1874 ;  he  says  it  was  a  kind  of  flint  stone,  easily  broken 
with  a  hammer,  but  not  magnesia. 

A.  B.  Stevens  has  lived  for  thirty  years  on  the  adjoining 
section  north,  32-2-13;  he  has  known  the  premises  since 
1871  and  knows  of  a  stone  which  was  supposed  to  be  the 
quarter  section  stone  on  the  line  between  sections  5  and 
6 ;  that  he  was  chainman  for  Mr.  Ashby  as  county  surveyor 
in  the  laying  out  of  a  road  along  the  half-section  line  east 
and  west  through  section  5.  He  says  that  the  stone  was 
then  plain  and  was  in  the  center  of  the  road  as  laid  out 
at  about  the  point  claimed  by  defendant. 

S.  M.  Banks  testifies  that  in  the  year  1688  he  was  em- 
ployed by  the  plaintiff's  husband  to  break  a  fire-guard 
along  the  south  line  of  plaintiff's  land;  the  witness  and 
plaintifif's  husband  found  the  line  by  locating  the  quarter 
corners  to  the  east  and  setting  stakes  along  a  straight  line 
through ;  that  he  then  measured  two  rods  to  the  north  to 
leave  a  road  and  then  broke  a  fire-guard  two  roda  wide, 
intending  to  have  it  one  rod  in  the  plaintiff's  land  and  one 
rod  in  the  road  as  they  then  supposed;  he  testified  that 
subc^equently  in  the  same  year,  after  a  prairie  fire,  he 
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found  a  stone,  which  he  took  to  be  the  corner  stone  where 
defendant  claims,  about  four  to  six  feet  south  of  the  line 
which  he  had  run  through  with  the  assistance  of  plain- 
tiff^s  husband ;  he  never  knew  anything  of  a  stone  at  the 
point  indicated  by  the  county  surveyor's  testimony  until 
after  that  survey  had  been  made.  The  same  witness  says 
that  plaintiflP  located  her  fence  in  the  middle  of  this 
fire-guard,  which  he  had  plowed,  and  did  so  some  two  years 
after  the  breaking. 

The  witnesses,  James  Ashburn,  T.  F.  Mead,  Phil  and 
Ben  Reams,  and  J.  B.  Hartson,  give  similar  testimony  as 
to  the  breaking  of  the  fire-guard  along  the  line  of  the  road, 
the  cultivation  of  this  land  to  about  that  line  and  the  loca- 
tion of  the  stone,  which  is  since  disputed,  and  which  was 
accepted  by  all  parties  as  the  comer  till  the  survey  of 
1897. 

Henry  Bohrer  lived  on  the  land  from  1895  until  1901 
with  his  father.  He  says  that  the  Ashby  corner  is  some 
eighteen  rods  south  of  the  road  between  plaintiff's  and  de- 
fendant's land  as  it  was  during  that  time.  Ashby  says 
that  Bohrer,  in  1897,  was  occupying  the  land  now  claimed 
by  defendant  and  declared  then  that  he  did  not  believe 
the  corner  as  located  by  Ashby  was  correct,  but  that  if  it 
was  he  would  be  satisfied  with  it. 

P.  A.  Williams  also  testified  that  Bohrer  said  he  was 
not  satisfied  with  this  comer;  did  not  think  it  was  the 
corner;  but  if  it  w^as  the  comer  he  would  be  satisfied 
mth  it.  "He  said  he  could  not  have  any  survey  at  that 
time  on  account  of  not  having  money.  I  told  him  I  would 
loan  him  the  money ;  he  said  if  it  could  be  resurveyed  and 
found  that  the  line  was  right  that  he  would  move  his 
fences  over  to  the  line  where  Ashby  had  found  it;  said  he 
would  be  satisfied  with  this  survey  if  it  proved  to  be  right 
and  that  the  true  corner  w^as  all  he  claimed." 

There  seems  clearly  evidence  enough  to  support  a  find- 
ing for  defendant  on  both  of  his  defenses.  There  is  cer- 
tainly evidence  tending  to  show  the  existence  of  a  govern- 
ment comer  at  the  point  claimed  by  defendant  'If  that 
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was  its  location,  his  fence  and  holding  are  within  his 
rights.  There  is  evidence  tending  to  show  that  as  earljr 
as  1884  the^  road  was  located,  and  breaking  done  up  to  it 
for  some  sixty  rods  of  its  length,  and  by  1890  it  had  bivn 
broken  out  nearly  its  entire  length  by  the  owner  of  what 
is  now  defendant's  land  under  a  claim  that  the  corner 
was  located  substantially  where  defendant  now  claims. 

It  is  true  that  plaintiff's  husband  and  the  county  sur- 
veyor both  swear  that  the  owner  in  1897,  Sir.  Bohrer, 
when  the  new  corner  was  "found"  said  he  wanted  no  land 
wliich  did  not  belong  to  him  and  if  that  was  the  govern- 
ment corner  he  would  be  satisfied,  but  he  at  the  same  time 
most  emphatically  denied  that  it  was  the  government 
corner,  and  told  Mr.  Williams  there  would  be  no  fence 
locatc^d  in  accordance  with  it  "while  I  live."  That  he  did 
not  yield  possession,  or  agree  to,  is  shown  by  the  fact 
that  formal  notice  was  served  upon  him  to  vacate;  that 
Mr.  Williams  at  once  employed  counsel  and  conferences 
were  had  with  Mr.  Bohrer's  counsel,  and  the  latter,  as 
plaintiff  aduiit*^,  always  claimed  adverse  possession. 

There  is  nothing  to  indicate  that  plaintiff's  position 
was  in  any  way  changed  because  of  Mr,  Bohrer's  state- 
ment, made  at  the  time  of  the  survey,  that  if  the  new 
corner  proved  to  be  the  true  one  he  would  accept  it.  He 
at  the  same  time  indicated  the  most  determined  resistance 
to  its  establi.shment  His  statement  therefore  conslitues 
no  estoppel  either  on  himself  or  on  his  successor  in  the 
title  to  raise  the  question  of  adverse  possession.  His  state- 
ment is  therefore  only  a  piece  of  evidence  as  to  the  char- 
acter of  his  possession  both  before  and  after.  As  such  it 
was  submitted  to  the  jury  under  the  following  instruc- 
tion asked  by  iilaintiff : 

"You  are  instructed  that  title  to  real  estate  by  adverse 
possession  can  only  be  acquired  under  claims  of  absolute 
ownership  and  if  where  two  or  more  parties  are  the  own- 
ers of  adjoining  land  and  the  dividing  line  between  them 
is  not  definitelv  known  and  each  claim  onlv  so  much  land 
as  they  would  be  entitled  to  according  to  government 
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survey  no  titie  to  real  estate  can  be  acquired  by  either  of 
them  under  such  circumstances  by  adverse  possession,  and 
the  dividing  line  between  them  will  be  that  established  by 
the  government  survey  whenever  the  same  is  found  and 
established  and  no  matter  which  one  holds  possession  of 
the  land  prior  to  the  establishing  of  the  true  line  accord- 
ing to  the  government  survey,  their  rights  and  ownership 
to  the  land  will  be  governed  by  said  survey  and  boundary 
lines  whenever  found  and  established." 

The  question  as  to  whether  possession  of  this  land  was 
held  under  an  absolute  claim  of  title  or  was  provisional 
only  until  the  true  boundary  should  be  ascertained  was 
thus  clearly  presented  to  the  jury  in  the  apt  language  of 
plaintiff's  counsel.  We  are  not  able  to  say  that  the  jury 
was  wrong  in  its  determination. 

The  complaints  of  error  in  giving  and  refusing  instruc- 
tions all  relate  to  this  question  of  adverse  possession.  A 
complaint  of  error  in  the  verdict  being  contrary  to  plain- 
tiff's instruction  No.  3  given  by  the  court,  should  be 
noticed.  This  instruction  told  the  jury  that  a  deed  describ- 
ing land  by  government  subdivisions  only  conveyed  what 
was  actually  included  in  such  subdivisions  and  the  boun- 
daries would  be  strictly  controlled  by  the  government  sur- 
vey. The  verdict  can  not  be  held  to  have  been  necessarily 
contrary  to  this  instruction.  It  was  competent  for  the 
jury  to  find  under  the  evidence  that  the  original  location 
of  this  line  was  right  The  instruction  seems  to  have  been 
given  under  the  conception  that  the  title  by  adverse  pos- 
session was  something  distinct  and  separate  from  that  con- 
veyed by  the  deeds.  It  must  have  been  so  understood  by 
the  jury  in  connection  with  the  other  instructions  given. 
While  it  is  quite  possibly,  in  its  implications,  inconsistent 
with  those  other  instructions  and  fairly  implies  that  under 
defendant's  chain  of  title,  which  entirely  consisted  of 
deeds  and  patent  describing  his  land  as  "the  southwest 
quarter  of  section  5,"  he  could  claim  no  more  than  that, 
it  can  not  be  deemed  prejudicial  to  plaintiff. 

The  complaint  as  to  the  refusal  of  instruction  No.  4 
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asked  bv  plaintiff  is  not  well  taken.  A^ide  from  the  fact 
that  other  instructions  which  were  given  fully  informed 
the  jury  that  adverse  possession  must  be  **absolate  and 
notorious  and  under  claim  of  right  and  continuous  for  ten 
years''  to  establish  title,  this  instruction  told  the  jury  that 
it  must  be  ^'such  a  possession  as  will  bring  to  the  knowl- 
edge of  the  real  o^i-ner  the  fact  that  one  in  possession  is 
claiming  ownership  of  the  land."  It  seems  clear  that  this 
requires  too  much.  It  is  not  necessary  that  the  holding 
be  such  as  "wUl  bring''  to  the  o^Tier's  knowledge  the  fact 
of  an  adverse  holding.  It  is  sufficient  if  it  be  such  as 
should  be  presumed  to  do  so  in  the  exercise  of  reasonable 
care  and  diligence  on  his  part. 

The  complaint  as  to  instruction  No.  3  asked  by  defend- 
ant is  not  well  taken.  It  told  the  jury  that,  to  constitute 
adverse  possession  for  the  necessary  period,  ten  years' 
holding  by  one  person  was  not  necessary ;  that  it  was  suffi> 
ci(*nt  if  defendant  and  those  from  whom  he  held  had  been 
continuously  in  such  possession  for  the  full  time.  It  is  ob- 
jected that  this  instruction  defined  none  of  the  requisites 
to  make  the  possession  adverse.  It  does  not  pretend  to 
do  so.  The  necessary  requirements  to  render  a  holding 
adverse  had  been  fully  given  in  other  instructions.  It 
was  not  necessary  to  repeat  them  in  telling  the  jury  that 
defendant's  possession  and  that  of  his  predecessors  in 
the  title  might  be  joined  to  make  up  the  ten  years. 

The  seventh  instruction  is  complained  of  because  its 
first  paragraph  told  the  jury  that  "open,  notorious,  ex- 
clusive, adverse  possession  for  ten  years  by  one  claiming 
ownership  would  give  title  to  real  estate,  and  did  not  re- 
quire it  to  be  ^continuous.' ''  The  second  paragraph  of  the 
same  instruction  told  the  jury  if  they  found  defendant 
and  his  grantors  had  been  in  open  possession,  claiming 
title  "continuously"  for  ten  years  before  the  commence- 
ment of  the  action,  thev  should  find  for  defendant  This 
is  objected  to  as  not  requiring  the  possession  to  be  no- 
torious and  exclusiva  It  seems  clear  that  the  instruction 
must  be  taken  as  a  whole  and  in  connection  with   the 
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others  given,  and  so  taken  it  can  hardly  have  misled  the 
jury.  It  should  be  remembered  that  the  real  question  as 
to  defendant's  possession,  whether  it  was  under  an  ab- 
solute or  a  provisional  claim  of  title,  had  been  submitted 
in  one  of  plaintiff's  own  instructions. 
The  court  gave  the  following  instruction : 
"The  court  instructs  the  jury  that  if  you  find  from  the 
evidence  that  the  plaintiff  Williams,  and  the  defendant 
Shepherdson,  or  his  grantors,  Gage  and  Sharr,  recognized 
a  certain  line  between  them  as  the  true  line  for  a  period 
of  ten  years,  then  you  will  find  for  the  defendant,  regard- 
less of  where  the  true  line  may  be  between  them.  Modified 
as  follows:  Provided  that  you  find  that  during  all  said 
time  the  defendant  Shepherdson  and  his  grantors  claimed 
the  disputed  strip  of  land  as  their  own  and  occupied  and 
used  it  adversely  to  plff.^' 

It  is  urged  that  this  was  erroneous  because,  as  appears 
by  stipulation  of  the  parties,  in  1889  the  (Chicago,  Burling- 
ton &  Quincy  Railroad  Company  deeded  this  land  to 
Sharr  and  Gage,  in  1893  Gage  deeded  to  Sharr  and  in 
1895  the  latter  deeded  to  Frederick  Bohrer,  who  con- 
veyed to  Shepherdson  in  1901,  just  before  this  action  was 
brought.  It  is  claimed  that  this  instruction  left  wholly 
out  of  view  Bohrer's  acts  and  that  they  were  of  vital  im- 
portance; that  they  showed  merely  a  provisional  line  as 
to  which  the  parties  were  waiting  for  the  ascertainment 
of  the  true  one.  It  is  conceded  that  the  modification  in- 
troduced the  defendant's  "Grantors,"  but  it  is  claimed 
that  many  of  the  essential  elements  of  an  adverse  holding 
are  omitted.  Again,  it  is  to  be  said  that  the  instruction 
makes  no  attempt  to  state  the  elements  of  an  adverse 
holding.  It  could  not  have  been  necessary  to  restate  them 
in  connection  with  each  instruction.  The  intention  of  the 
court  here  was  to  say  that  a  holding  under  a  mutual  mis- 
take as  to  the  location  of  the  boundary  line  might  be 
adverse.  This  is  in  accordance  with  the  holdings  of  this 
court.  Obernalte  v.  Edgar,  28  Neb.,  at  page  83;  Lcr>ij  v. 
Yerga^  25  Neb.,  764.     The  failure  to  add  a  statement  of 
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all  that  was  necessary  to  the  defendant's  grantors  holdin? 
the  strip  "adversely'^  could  not  be  prejudicial  to  plaintifl. 
It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

Oldham  and  Ames,  jOC,  concur* 

AfFI£M£D. 


Hugh  Hitchcock  et  al.  v.  The  Gothenburg  Wats 

Power  and  Irrigation  Company. 

Filed  Junk  3,  1903.    No.  12,875. 
Commissioner's  opinion.    Department  No.  1. 

1.  Fraud:    Deceit:    Warranty:    Distinctions.    An  action  of  decdt  li 

an  action  separate  and  distinct  in  its  nature  from  an  action  for  t 
breach  of  warranty  and  it  will  lie  in  cases  where  there  Is  a  wa^ 
ranty  as  well  as  where  there  is  none. 

2.  Fraud:    False  Representations:    Knowledge  of  Falsttt.     In  a& 

action  for  false  representations,  it  Is  not  necessary  to  prove  that 
defendant  actually  knew  the  representations  to  be  false  at  th€ 
time  he  made  them.  It  is  sufficient  if  the  representations  were 
in  fact  false  and  plaintiff  relied  upon  them  as  beins  tme  to  his 
damage. 

8.  Fraud:    False  Representations:    Instkuctionb  Cbxtioised:    Pbejt- 
dice.    Instructions  criticised,  but  held  not  prejudicial. 

4.  Fraud:    False  Representations:    Bvidkncb  StrrFiciENT.     Bvldenoe 
examined,  and  held  sufficient  to  sustain  the  Judgment. 

Error  from  the  district  court  for  Dawson  county. 
Tried  below  before  Suluvan,  J.    Affirmed. 

Wilcox  d  EalHgan,  for  plaintiflFs  in  error. 

When  a  bill  of  sale  is  given  in  the  trapsfer  of  personal 
property,  no  other  or  different  warranty  can  be  proyen 
than  the  one  expressed  in  the  bill  of  sale,  it  being  the 
theory  of  the  law,  that  all  matters  and  negotiations  lead- 
ing up  to  tl  tie  are  crystallized  in  the  contract  and  that 
the  parties  placed  in  the  writing  all  matters  that  were 
relied  upon  by  the  one  and  represented  and  guaranteed  by 
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Jxe  other.  Fletcher  v.  Nelson,  69  N.  W.  Bep.  [N.  Dak.], 
it  page  56 ;  First  National  Bank  v.  Hughes^  46  Pae.  Rep. 
]Cal.],  274;  Kansas  Refrigerator  Co.  v.  Pert^  42  Pac.  Rep. 
"Kan.],  943;  Huston  v.  Peterson,  43  Pac.  Rep.  [Kan.], 
101 ;  Farmers^  Stock  Breeding  Ass^n  v.  Scott ^  36  Pae.  Rep. 
[Kan.],  978;  Willard  v.  Ostrander,  26  Pae.  Rep.  [Kan.], 
L017;  J.  I.  Case  Plow  Works  v.  Niles  &  Scott  Co.,  90  Wis., 
i90;  The  Aultman  &  Taylor  Co.  v.  Shelton,  90  la.,  288; 
Zimmerman  Mfg.  Co.  v.  Dolph,  62  N.  W.  Rep.  [Mich.], 
{39;  Bamett  v.  Williams,  7  Kan.,  at  page  341;  Dunn  v. 
Hewitt,  2  Denio  [N.  T.],  637;  McCormick  v.  Laughran, 
L6  Neb.,  87;  Thompson  v.  Lihhy,  34  Minn.,  374. 

If  the  evidence  introduced  on  the  question  of  warranty 
n  this  case,  was  insufficient  to  submit  the  case  to  the 
ury,  there  must  be  other  evidence  in  addition  to  that 
lecessary  to  sustain  warranty  to  justify  the  court  to  sub- 
nit  it  to  the  jury  as  an  action  for  fraud  and  deceit,  and 
his  must  be  evidence  of  fraud.  There  must  have  been 
lome  degree  of  moral  turpitude  attaching  to  Hitchcock 
)ef ore  he  is  guilty  of  fraud  and  deceit.  We  do  not  overlook 
ihe  fact,  that  this  court  decided  in  Perry  v.  Rogers,  62 
Sfeb.,  898,  following  Foley  v.  Holtry,  43  Neb.,  133,  that 
'a  person  is  justified  in  relying  on  a  representation  made 
o  him  in  all  cases  where  the  representation  is  a  positive 
itatement  of  fact,  and  where  an  investigation  would  be 
•equired  to  discover  the  truth,"  nor  that  Moore  v.  Scott, 
t7  Neb.,  at  page  350,  and  Johnson  v.  Oulick,  46  Neb.,  at 
)age  821,  expressly  state  that  scienter  in  a  case  based  on 
raud  or  deceit  need  be  neither  alleged  nor  proved.  Under 
his  rule  the  same  statements  constitute  both  fraud  and 
leceit,  and  warrant.  If  this  is  the  law  in  this  state  then 
lie  rule  adopted  in  First  National  Bank  v.  Hughes,  46 
?ac.  Rep.  [Cal.],  274,  must  be  adopted  by  this  court  and 
>ral  testimony  was  inadmissible.  On  the  other  hand  if  the 
•ule  laid  down  in  Palmer  v.  Courtney,  32  Neb.,  773,  and 
Zunge  v.  Brown,  23  Neb.,  817,  is  to  be  followed,  it  is  neces- 
lary  to  plead  and  prove  scienter  and  the  fourth  instruction 
^ven  in  this  case  is  wrong. 
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E.  C.  Calkins,  contra. 

An  action  of  ileceit  lies  as  well  where  there  is  an  express 
warranty  as  where  there  is  none.  Bull  v.  Pratt.  1  Conit. 
342;  Manes  v.  Kenyan.  18  Ga.,  291;  Phelan  r.  Kuhn.  51 
lU.  App.,  644;  Merrill  r.  ycicton,  109  Mich.,  249;  Giriw 
ther  V.  CrPrding,  40  Tenn.,  197;  Monell  v.  Col  den,  13 
Johns.  [N.  Y.],  395;  Bosticick  v.  Letcis,  1  Day  [Conn.], 
250;  Warden  p.  Fosdick,  13  Johns.  [N.  Y.],  325;  Ward  r. 
Wiman,  17  Wend.  [N.  Y.],  193. 

Oldham,  C. 

The  plaintiff  in  the  court  below  by  its  agent  purchased 
from  the  defendants  306  head  of  cows  and  113  head  of 
suckling  calves,  for  the  sum  of  f  10,300,  on  August  7,  1899, 
After  the  purchase  of  the  cattle,  plaintiff  in  the  conn 
below  filed  its  petition  alleging  two  causes  of  action 
against  the  defendants;  one  cause  being  for  fraudulent 
representations  as  to  the  age,  health  and  condition  of  the 
cattle  made  to  plaintiff's  agent  by  the  defendants,  on 
which  it  relied  as  an  inducement  to  make  the  purchase: 
the  other  cause  of  action  was  for  an  alleged  breach  of  a 
verbal  warranty  as  to  the  age,  health  and  condition  of  the 
cattla  The  petition  clearly  stated  two  separate  and  distinct 
causes  of  action,  but  it  was  not  assailed  on  this  ground 
by  the  defendants  until  the  testimony  in  the  case  had 
closed.  When  objection  was  raised,  the  court  compelliMl 
the  plaintiff  to  elect  on  which  cause  it  would  proceed. 
This  it  did  without  objection,  and  the  cause  was  sub- 
mitted on  the  allegations  of  fraud  and  deceit.  At  the 
close  of  the  trial  it  appears  to  have  been  discovered  for 
the  first  time  that  at  the  time  of  the  purchase  of  these 
cattle,  defendants  had  made  and  delivered  a  bill  of  sale 
to  plaintiff's  agent.  The  bill  of  sale  simply  recites  the 
consideration,  the  description  of  the  cattle  by  ages,  marks 
and  brands,  and  contains  the  following  guaranty  and  no 
other :  "And  I  do  guarantee  good  and  perfect  title  to  pur 
chaser."    When  this  bill  of  sale  was  introduced,  defend- 
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ants  moved  the  court  to  direct  a  verdict  in  their  favor, 
contending  that  all  representations  and  contemporaneous 
agreements  leading  up  to  the  purchase  of  the  cattle  were 
contained  in  this  guaranty  and  that  no  other  or  different 
warranty  could  be  proved  than  the  one  expressed  irr  the 
bill  of  sale.  This  motion  was  overruled  and  the  cause  was 
submitted  as  above  stated  on  plaintiff's  allegations  of 
fraud  and  deceit.  ^  There  was  a  verdict  for  plaintiff  in  the 
sum  of  |675;  judgment  on  the  verdict,  and  defendants 
bring  error  to  this  court. 

The  first  contention  is  that  as  there  was  a  written  war- 
ranty or  guaranty  contained  in  the  bill  of  sale,  it  must  be 
presumed  to  be  a  crystallization  of  the  meaning  of  the 
several  oral  declarations  which  preceded  it,  and  that 
plaintiff  below  should  not  have  been  permitted  to  intro- 
duce evidence  tending  to  vary  the  terms  of  the  written 

• 

guaranty.  This  seems  to  have  been  the  view  taken  by  the 
trial  court,  so  far  as  plaintiff's  cause  of  action  on  the  war- 
ranty was  concerned,  for  it  appears  that  as  soon  as  the 
bill  of  sale  was  produced  the  trial  court  immediately  held 
that  as  there  was  a  written  warranty,  plaintiff  could  not 
recover  on  its  petition  for  a  breach  of  a  w^arranty  differ- 
ent from  that  contained  in  the  written  instrument,  and 
accordingly  directed  that  the  action  proceed,  if  at  all,  on 
the  allegations  of  fraud  and  deceit  contained  in  the  peti- 
tion. It  is  not  necessary  to  express  an  opinion  as  to  the 
ruling  of  the  trial  court  on  this  question,  since  the  right 
of  action  for  alleged  breach  of  warranty  was  taken  from 
all  consideration  of  the  jury,  and  defendants  could  have 
been  in  no  wise  prejudiced  by  this  view.  Plaintiffs  in 
error,  however,  follow  their  contention  by  urging  that  as 
no  action  could  be  maintained  under  the  allegations  of 
plaintiff's  petition  on  the  covenants  of  the  warranty,  and 
as  the  proof  relied  upon  by  plaintiff  to  show  fraud  and 
deceit  which  induced  the  purchase  of  the  cattle  was  of  the 
same  nature  substantially  as  that  relied  upon  to  prove  a 
breach  of  warranty,  neither  cause  of  action  should  have 
been  submitted  to  the  jury.    We  think,  however,  that  the 
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authorities  are  uniform  in  holding  that  an  action  of  deo:* 
is  an  action  separate  and  distinct  in  its  nature  fmm  is 
action  for  breach  of  warranty,  and  that  it  lies  in  ctji:* 
where  there  is  a  warranty  sb  well  as  where  there  is  nr»ih- 
Wardell  v.  Fosdkk,  13  Johns,  [N.  Y.],  325;  Ward  • 
Winian,  17  Wend.  [N.  Y.],  193;  Daly  v.  Bernstein,  6  \ 
M.,  3&0,  28  Pac.  Rep.,  764;  Merrill  v.  Newton^  109  Muk^ 
249,  67  N.  W.  Rep.,  120. 

The  alleged  false  representations  on  which  plainti:! 
grounded  its  cause  of  action  for  deceit  were  represeau 
tions  as  to  the  age  of  the  cattle ;  i.  e.,  that  the  cattle  weit 
in  fact  of  the  ages  set  out  in  their  description  in  Uie  bit: 
of  sale;  and  also  as  to  the  number  of  cows  that  \%'ould  have 
calves  by  October  1,  1899,  and  as  to  the  fact  that  the 
cattle  were  in  a  healthy  condition,  Plaintiflf's  testimony 
tended  to  show  that  many  of  the  cattle  were  very  mm-fc 
older  than  represented,  and  that  at  the  time  the  cattk 
were  purchased  a  very  large  number  of  the  cows  whirt 
had  been  represented  in  a  condition  to  drop  calves  by 
October  1  were  not  with  calf  at  all,  and  that  a  large  nuiD- 
ber  of  the  cattle  at  the  time  of  the  purchase  were  afflicted 
with  a  disease  known  as  the  "Texas  itch";  that  plaintififs 
agent,  Allen,  who  made  the  purchase  of  the  cattle,  was 
without  any  experience  in  the  cattle  business  and  so  iD- 
formed  defendants  at  the  time  the  purchase  was  made  and 
took  the  cattle  relying  solely  on  the  representations  as  to 
age,  condition  and  health  made  by  the  defendants.  This 
testimony,  we  think,  tended  to  establish  a  good  cause  of 
action  for  deceit. 

Objection  is  urged  to  the  fourth  paragraph  of  the  in- 
structions given  by  the  court  on  its  own  motion,  as  fo^ 
lows: 

"Before  plaintiff  can  recover  in  this  action,  it  must 
establish  by  a  preponderance  of  the  evidence,  as  to  one  or 
all  of  its  first  three  claims  as  explained  in  the  foregoing  in- 
struction: First,  that  the  representation  or  representa- 
tions as  charged  in  the  petition  were  made  by  Hitchcock 
to  Allen.     Second,  that  the  representations  were  false. 
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Third,  that  Allen  believed  the  representations  to  be  true. 
"*  Fourth,  that  Allen,  in  making  the  purchase,  relied  upon 
the  representations  and  was  only  induced  to  make  the  pur- 
'  chase  because  of  the  same.    Fifth,  that  for  the  reason  the 
cattle  were  not  as  represented,  plaintiff  has  suffered  dam- 
ages.   And  if  you  believe  from  the  evidence  that  plaintifif 
has  made  out  his  case,  as  herein  explained,  as  to  part  but 
not  as  to  all  three  of  his  said  claims  for  damages,  then  you 
will  allow  him  damages  accordingly,  measured  as  here- 
'   inafter  explained;  but  if  it  has  not  made  out  its  case  as 
to  either  of  said  three  claims,  then  you  will  find  for  the 
defendant.^^ 

We  see  nothing  wrong  with  this  instruction,  especially 
when  read  in  connection  with  the  fifth  paragraph,  which 
told  the  jury  that  a  false  representation,  to  be  actionable, 
must  be  an  assertion  of  fact  as  a  fact  and  not  merely  an 
expression  of  an  opinion,  and  that  plaintiff  could  not  re- 
cover if  the  jury  believed  that  defendant  Hitchcock  had 
only  expressed  his  opinion  as  to  the  age,  health  or  condi- 
tion of  the  cattle.  It  seems  as  though  these  instructions 
taken  together  fairly  express  the  rule  laid  down  by  this 
court  in  Perry  v.  Rogers^  62  Neb.,  898,  and  Foley  v.  Holtry^ 
43  Neb.,  133.  It  is  claimed,  however,  that  this  instruc- 
tion is  defective  because  it  omitted  to  state  that  Hitchcock 
knew  the  representations  to  be  false  at  the  time  they  were 
made.  We  do  not  think  that  it  is  necessary  to  show  actual 
knowledge  of  a  false  representation  by  the  defendant  to 
sustain  an  action  for  deceit,  if  the  representations  were 
actuallv  false  and  induced  the  contract  and  w^ere  relied 
upon  by  plaintiff  to  his  damage  as  being  true;  under  such 
conditions  defendants  can  not  excuse  themselves  by  simply 
showing  that  they  did  not  actually  know  the  representa- 
tions to  be  false,  for  it  was  their  duty  to  know  them  to  be 
true  before  making  them.  This  conclusion  is  supported 
by  the  doctrine  laid  down  by  this  court  in  Johnson  v. 
Gulick,  46  Neb.,  817;  Upton  v.  Levy,  39  Neb.,  331. 

Complaint  is  also  made  of  an  instruction  of  the  trial 
court  on  the  measure  of  damages,  because  it  tells  the  jury, 
44 
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in  substance,  that  in  estimating  plaintiff's  damages  tli-j 
should  deduct  the  actual  value  of  the  cattle  in  the  coni 
tion  in  which  they  were  received  from  the  purchase  jri 
of  the  cattle,  instead  of  telling  them  that  they  slii>uJ«i  1- 
duct  the  price  of  the  cattle  in  the  condition  in  wliich  tin 
were  received  from  the  actual  value  of  the  cattle  as  tlf-;. 
were  represented.  It  is  true  that  the  instruction  is  teoiici 
cally  erroneous  in  telling  the  jury  to  make  the  deducii^ii 
from  the  price  paid  for  the  cattle  inste^id  of  from  ihr 
actual  value  of  the  cattle  as  represented,  but  plaintiff  in 
its  petition  alleged  that  if  the  cattle  had  been  as  rei^- 
sented  they  would  have  been  of  the  actual  value  of  ih^ 
purchase  price,  and  defendants  in  their  answer  allr^t-i 
that  the  cattle  were  of  the  actual  value  of  f  10,300,  or  thr 
purchase  price;  consequently,  the  purchase  price  of  xU 
cattle  was  conceded  by  each  of  the  parties  to  be  the  act:ial 
value  of  the  cattle  in  the  condition  as  represented,  and 
hence  the  instruction,  while  technically  erroneous,  wa;- 
not  prejudicial.  It  is  further  objected  that  the  instrm 
tion  did  not  state  the  loile  for  estimating  damages  as 
clearl\'  and  precisely  as  it  should  have  done,  and  that  it 
iiiight  have  confused  the  jury.  While  w'e  do  not  rejnird 
the  instruction  as  a  model,  yet  it  announces  no  ^iron*::  ^r 
vicious  principle  and  plaintiffs  in  error  made  no  retiut^t 
for  a  clearer  and  more  precise  instruction  on  this  qnt^- 
tion,  and  for  that  reason  are  not  in  a  position  to  comiUain 
of  the  charij:e  as  given. 

It  is  finally  claimed  that  there  is  not  sufficient  evidem-e 
to  sustain  an  allegation  for  substantial  damages  on  ac- 
count of  the  cattle  being  afflicted  with  the  "Texas  itch,'' 
and  on  account  of  the  fact  that  many  of  the  cows  were  not 
with  calf,  as  represented,  and  that  these  two  elements 
should  not  have  been  submitted  to  the  jury.  We  have  ex- 
amined the  testimony  and  find  that  there  was  competenr 
evid(^nce  on  which  to  base  a  judgment  for  substantial 
damag(»s  on  each  of  these  charges.  In  fact  the  testimonr 
offered  by  plaintiff  was  sufficient  to  sustain  a  much  larger 
claim  of  damages  than  that  awarded  by  the  jury. 
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Finding  no  reversible  error  in  the  record,  we  recommend 
that  the  judgment  of  the  district  court  be  affirmed. 

Hastings  and  Ames,  CO.,  concur. 

Affirmed. 


•  George  Christie,  appellant,  v.  Theodore  N.  Hartzell 

ET  AL.,  appellees. 

Filed  Junf  3,  1903.    No.  12,890. 

Commissioner's  opinion.    Department  No.  1. 

Taxation:  Pleading  Assessment  in  Seyeraltt:  Evidence  of  Assess- 
ment IN  SoLiDO.  Proof  of  an  assessment  of  a  lot  and  a  levy  of 
taxes  upon  it  Jointly  with  two  others  in  a  gross  sum  against  all 
three,  does  not  sustain  allegations  of  an  assessment  and  levy 
upon  a  single  one  of  the  lots  of  a  specific  amount  of  taxes. 

• 

Appeal  from   the  district   court   for   Buffalo   county. 
,   Tried  below  before  Sullivan,  J.    Affirmed, 

Fred  A.  Nye^  for  appellant. 

John  N.  Dryden,  with  Lewis  P.  Main,  of  coUnsel,  contra. 

Hastings,  C. 

The  question  presented  in  this  case  is  whether  or  not 
one  who  has  a  tax  sale  certificate  upon  three  lots  taxed 
together  in  solido  is  at  liberty  to  procure  from  the  treas- 
urer a  redemption  certificate  as  to  two  of  the  lots  after  he 
has  acquired  title  to  these  two  and  then  proceed  to  fore- 
close his  tax  sale  certificate  as  to  the  third ;  the  taxes  be- 
ing apportioned  by  the  treasurer  according  to  a  valuation 
made  in  later  years  after  the  titles  had  become  separated. 

The  facts  seem  to  be  that  the  three  lots  were  in  1891 
the  property  of  the  defendant  Hartzell.  In  that  year  he 
mortgaged  two  of  them  to  Wm.  J.  Gow  for  |1,100  and  the 
following  year  the  mortgage  was  assigned  to  George  and 
John  Christie;  after  mortgaging  the  other  two  the  owner 
tendered  payment  upon  this  lot,  which  was  refused  by  the 
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treasurer  because  the  three  lots  were  taxed  together  in 
a  gross  sum.  In  1893  the  three  lots  were  sold  for  ibf 
sum  of  117.25  delinquent  taxes  and  all  included  in  ib* 
same  sale  certificate  to  W.  J.  Gow.  Subsetiuently  the  salt 
certificate  was  indorsed  to  C.  B.  Smith  and  bv  him  lo 
George  and  John  Christie,  the  owners  of  the  mortgage,  acd 
subsequently  by  them  to  the  plaintiff,  George  Christie.  In 
1897  George  and  John  Christie  by  foreclosure  proceiHliii^ih 
obtained  title  to  lots  323  and  324,  covered  by  their  mort- 
gage. They  then  redeemed  those  two  lots,  or  at  least  li:i<l 
the  treasurer  mark  them  redeemed  on  the  tax  sale  Ixxiks 
and  on  the  certificate  of  sale.  The  latter  was  marked  **ali 
redeemed  except  lot  322."  The  certificate  was  assigm^l  tn 
plaintiff,  who  commenced  this  proceeding  to  foreelo.se  as 
to  lot  322.  His  petition  was  met  by  a  demurrer,  wLith 
was  overruled. 

The  defendants  Hartzell  and  Main  then  answereil,  ad- 
mitting the  allegation  of  ownership  of  the  real  estate; 
denied  the  rest  of  the  allegations  of  the  petition  and  ilt^ 
nied  that  the  property  was  assessed  as  alleged  in  the 
petition.  They  alleged  that  the  action  was  not  taken 
within  five  years  from  the  date  of  the  sale  and  therefoie 
barred;  that  in  the  foreclosure  of  the  mortgage  the  taxes 
were  included  and  were  merged  in  the  decree  in  that 
action. 

Plaintiff's  petition  sets  out  that  lot  322  was  ass<^ssed  at 
a  certain  sum  for  each  of  the  years  for  which  tax(»s  are 
claiuKMi,  and  that  taxes  to  a  certain  amount  were  levicnl 
upon  it.  The  evidence  produced  at  the  trial  disclosed,  as 
b(»fore  stated,  that  the  lots  were  all  assessed  together  dur- 
ing those  years  and  that  the  apportionment  was  made  at 
the  time  of  the  so-called  redemption  of  lots  323  and  324 
on  the  basis  of  the  subsequently  made  valuation. 

The  defendants  and  appellees  claim  that  this  does  not 
show  an  assessment  of  this  particular  lot  which  can  he 
the  foundation  of  any  recovery.  The  allegations  of  the 
assessuient  and  levy  were  denied  as  before  stated,  and  it 
is  clear  that  the  proof  does  not  support  them. 
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Whether  or  not  there  could  have  been  a  recovery  in  this 
action  of  an  apportionate  amount  of  these  taxes  by  the 
setting  up  of  all  of  the  facts,  and  having  the  taxes  ap- 
portioned in  the  court,  it  is  not  necessary  to  decide.  The 
allegations  in  the  i)etition  of  a  specific  assessment  of  lot 
322  at  a  specific  sum  for  each  of  the  years  is  entirely  un- 
supported by  the  proof  and  the  court  was  warranted,  on 
the  ground  of  this  failure  of  the  proof  of  the  alleged  as- 
sessment and  levy,  in  entering  the  decree  of  dismissal.  It 
is  not  necessary  to  examine  the  alleged  merger  in  the  de- 
cree of  foreclosure  entered  upon  the  mortgage 

It  is  recommended  that  the  decree  of  the  trial  court  be 
affirmed. 

Oldham  and  Ambs,  GC,  concur. 

Affirmed. 


Ezra  S.  Abbott  bt  al.  v.  James  K.  Lane. 

Filed  June  3,  1903.    No.  12,893. 
Commissioner's  opinion.    Department  No.  8. 

1.  Stipulation:    Judgment  to  Follow  That  in  Another  Case:    Con- 

struction: Issues.  A  stipulation  which  refers  to  another  case 
then  on  trial  and  provides  that  judgment  shall  be  entered  for  the 
plaintift  or  defendant  following  the  result  of  the  case  on  trial, 
entitles  the  plaintift  to  judgment  upon  the  whole  cause  of  action 
stated  in  his  petition  although  it  embraced  other  matters  not  in 
issue  in  the  case  on  trial.  A  stipulation  is  to  be  construed  by  the 
same  general  rules  applicable  to  other  agreements. 

2.  Judgment:    Mandate:   Presuuptions  as  to  Distbict  Coubt.    On  a 

showing  of  time  and  opportunity  to  do  so  the  presumption  obtains 
that  a  district  court  has  performed  its  duty  in  entering  such  judg- 
ment as  is  required  by  the  terms  of  a  mandate  from  this  court. 

Error  from  the  district  court  for  Saline  county.  Tried 
below  before  Stubbs,  J.    Affirmed. 

Ahhott  d  Alibott,  for  plaintiffs  in  error. 

€teo.  H.  Haitinff8y  contra. 
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James  K.  Lane,  the  defendant  in  error,  brought  this 
action  in  the  district  court  for  Saline  county  to  recover 
from  plaintiffs  in  error  possession  of  certain  lots  in  Lane's 
first  addition  to  the  town  of  Pleasant  Hill,  and  for  rents 
and  profits  in  the  sum  of  f  50.  At  the  same  time  there  was 
pending  in  said  court  a  case  entitled  "Coates  v.  Abbott,'' 
and  on  March  9,  1897,  a  stipulation  was  entered  in  this 
case  in  the  following  words : 

"In  District  Court  of  Saline  County. 
"James  K.  Lanb        ^ 

Ezra  S.  Abbott  and    '  Stipulation. 
Eliza  A.  Abbott.       ^ 

"It  is  stipulated  and  agreed  by  the  parties  to  this  ac- 
tion in  open  court,  in  consideration  of  the  facts  that  the 
issues  and  the  evidence  proper  to  sustain  the  issues  in 
this  case,  are  identical  Avith  those  in  the  case  of  Coates  v. 
Abbott,  now  on  trial  to  the  court  and  jury,  save  only  as 
to  the  name  of  plaintiff  and  description  of  property,  that 
a  trial  by  jury  herein  be  and  hereby  is  waived,  and  that 
the  court  shall  enter  judgment  in  this  case  for  plaintiff 
herein  upon  his  petition,  if  in  that  case  plaintiff  by  the 
determination  of  this  court,  and  of  the  supreme  court  in 
event  that  case  be  taken  to  the  supreme  court,  finally  re- 
cover judgment  therein ;  that  the  court  shall  render  judg- 
ment for  the  defendants  if  similar  judgment  be  entered  in 
that  case  for  defendants,  but  that  this  court  shall  not 
enter  judgment  herein  for  either  party  until  the  case  of 
Coates  V.  Abbott  be  finally  determined  in  this  or  in  su- 
preme court  if  taken  hence,  when  this  court  shall  enter 
judgment  herein,  which  shall  be  final  between  the  parties 
hereto,  their  heirs  and  assigns. 

"James  K.  Lane,  Plaintiff 
"By  Hastings  &  Sands,  His  AWys. 
"E.  S.  Abbott,  for  Defendant. 
"Dated  March  9,  1897. 

"Ohas.  L.  Hall,  Judge.'^ 
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The  case  of  Coates  v.  Abbott  was  appealed  to  the  su- 
preme court  and  the  opinion  therein,  entitled  Abbott  v. 
Coates,  is  reported  in  62  Neb.,  247.  From  the  opinion 
and  order  of  the  court  it  appears  that  the  judgment  of 
the  district  court  was  affirmed  and  judgment  ordered  en- 
tered in  favor  of  Coates  for  all  the  land  described  in  his 
petition  except  lots  8  and  4  in  block  9  in  Lane's  first  addi- 
tion to  Pleasant  Hill.  A  reading  of  the  opinion  will  dis- 
close that  these  two  lots  were  embraced  in  the  sheriff's 
deed  through  which  Coates  claimed  title,  through  inad- 
vertence and  mistake,  and  it  is  apparent  that  Coates  never 
had  any  title  to  these  two  lots  and  that  no  real  contro- 
versy in  fact  existed  between  the  parties  in  relation 
thereto.  The  mandate  in  Abbott  v.  Coates  was  filed  in 
the  district  court  for  Saline  county,  December  31, 1901,  and 
on  March  15,  1902,  this  case  was  brought  on  for  trial  and 
the  plaintiff  below  offered  in  evidence  the  stipulation 
above  set  forth,  the  opinion  of  the  supreme  court  in  the 
case  of  Abbott  v.  Coates,  and  the  mandate  from  this  court 
filed  in  said  cause,  and  thereupon  the  district  court 
entered  judgment  in  favor  of  Lane  and  against  the  de- 
fendants below  for  the  possession  of  the  property  de- 
scribed in  plaintiff's  petition  and  for  the  sum  of  IfSO  for 
rents  and  profits  of  said  property. 

The  only  objection  made  to  this  judgment  appears  to 
be  that  Lane  did  not  olTer  in  evidence  any  final  judgment 
entered  by  the  district  court  for  Saline  county  in  pursu- 
ance of  the  mandate  of  this  court.  We  do  not  think  that 
this  objection  is  fatal  or  material.  The  mandate  was  filed 
with  the  district  court  in  December,  1901.  This  case  was 
not  tried  until  March,  1902,  the  j(mrnal  entry  reciting 
that  the  trial  took  place  on  the  eighteenth  day  of  the 
term.  We  will  have  to  presume  that  the  district  court 
performed  its  duty  and  that  it  had  entered  judgment  in 
the  Coates  Case  as  directed  by  the  mandate.  The  fact  that 
the  mandate  had  been  received  and  the  court  had  been 
in  session  eighteen  days  at  the  time  this  case  was  tried 
raises  a  presumption  that  the  mandate  had  been  com- 
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plied  with  and  makes  a  prima  facie  case  for  the  defend- 
ant in  error.  On  the  oral  argument  exception  was  takea 
to  the  allowance  of  f 50  for  rents  and  profits.  In  the  ease 
of  Abbott  V,  Coates  it  does  not  appear  that  any  amoimt 
for  rents  and  profits  was  allowed,  and  the  bill  of  excep- 
tions does  not  show  that  any  evidence  was  taken  in  this 
case  upon  that  question,  but  the  same  general  rules  are 
applicable  to  the  construction  of  the  stipulation  made 
between  the  parties  as  to  other  agreements.  We  must 
consider  the  subject-matter  of  the  contract  and  the  sur- 
rounding circumstances  with  a  view  of  ascertaining  the 
purpose  and  intent  of  the  parties.  We  are  also  to  assume 
that  they  made  this  stipulation  in  good  faith  and  for  the 
object  of  avoiding  the  expense  of  a  trial.  In  this  viev 
of  the  case  it  is  plain  that  the  parties  intended  that  the 
Coates  Case  should  govern  this;  that  a  decision  upon  the 
merits  had  in  that  case  would  dispose  of  every  matter  in 
this  one;  that  if  the  Coates  Case  was  decided  in  favor  of 
tlie  plaintiff,  judgment  should  be  entered  for  the  plaintiff 
in  this  case  upon  the  cause  of  action  stated  in  his  petition. 
That  cause  of  action  was  for  the  recovery  of  certain  lots 
and  the  rents  and  profits  thereon  while  in  the  defendant's 
possession.  The  Coates  Case  was  determined  upon  the 
merits  and  the  plaintiff  succeeded  except  as  to  two  lots 
inadvertently  included  in  the  deed  and  which  as  a  matter 
of  fact  were  not  a  subject  of  controversy.  In  our  opinion 
the  district  court  has  fairly  construed  this  stipulation 
and  entered  the  judgment  contemplated  by  the  parties  at 
the  time  it  was  made. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Pound  and  Kirkpatrick,  CO.,  concur. 

ASFIBM£D. 


V 
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Sexton  T.  ShrlTer, 

Thomas  0.  Shxton  v.  Gbobgb  W.  Shrivhb. 

Filed  Jttivs  3,  1903.    No.  12»898. 

Commissioner's  opinion.    Department  No.  1. 

Pleading:  Reply,  New  Matter  in.  li  is  only  in  those  cases  in  which 
the  answer  contains  issuable  new  matter,  that  new  matter  Is 
pleadable  in  a  reply.  In  any  other  case  new  matter  in  a  reply 
must  be  either  evidence  merely,  or  must  be  incofnsistent  with  the 
petition  or  bring  forward  subjects  connected  with  a  new  tCad  In- 
dependent cause  of  action,  all  of  which  things  are  foreign  to  the 
office  of  the  pleading. 

Erbob  from  the  district  court  for  Dodge  county.  Tried 
below  before  Gbimison,  J.    Affirmed. 

O.  E.  Abbottj  for  plaintiff  in  error. 

McNiah  d  Qraham,  contra. 

Ames,  0. 

The  petition  in  this  action  alleges,  in  substance,  that 
the  defendant,  pursuant  to  a  written  contract  with  the 
plaintiff,  cultivated  a  tract  of  land  belonging  to  the  plain- 
tiff to  corn,  and  agreed  as  a  rental  therefor  to  deliver 
fifteen  bushels  of  corn  for  each  acre  so  cultivated,  but 
had  failed  to  deliver  a  part  of  the  corn  according  to  the 
contract,  and  prayed  for  a  recovery  of  the  same  or  of  its 
valua 

The  answer,  in  substance,  admitted  the  making  of  the 
contract  and  the  cultivation  of  the  land  pursuant  to  it, 
but  denied  the  breach  and  affirmed  that  the  defendant  had 
fully  performed  by  delivering  the  required  amount  of  corn 
by  measure,  alleging  irrelevantly  that  he  had  no  means  of 
ascertaining  the  quantity  by  weight.  With  equal  irrele- 
vance the  plaintiff  replied  that  there  were  scales  in  the 
neighborhood  by  means  of  which  the  quantity  of  com 
could  have  been  ascertained  by  weight  and  that  there  was 
^'a  general  custom  among  farmers,  tenants  and  grain 
dealers"  that  in  similar  cases  the  quantity  sho.uld  be  so 
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ascertained.  It  was  further  replied  that  there  had  been 
a  similar  contract  between  the  parties  for  the  cultivation 
of  the  same  land  for  a  previous  year,  in  which  it  had  been 
expressly  stipulated  that  the  quantity  of  corn  deliverable 
under  it  should  be  ascertained  by  weight  and  that  it  was 
so  ascertained.  And  finally  it  was  pleaded  that  the  corn 
delivered  under  the  contract  in  suit  "was  immature,  green, 
wet  and  not  in  good  condition  and  npt  properly  husked/' 
but  it  was  not  averred  that  the  plaintiff  had  suffered  any 
damages  by  reason  of  these  facts,  or  that  they  constituted 
any  breach  of  the  contract  by  the  defendant,  except  it  was 
said  that  there  were  foreign  substances  among  the  corn 
rendering  the  ascertainment  of  its  quantity  by  measure- 
ment difficult  or  impracticable  and  unreasonable. 

On  motion  these  allegations  were  stricken  from  the  re- 
ply, and  a  trial  having  resulted  in  a  judgment  for  the 
defendant  the  plaintiff  prosecutes  error  from  the  ruling 
on  the  motion. 

There  is  no  other  question  in  the  case,  and  we  think 
this  must  be  decided  in  favor  of  the  defendant  in  error. 
It  will  be  observed  that  the  only  question  at  issue  was 
whether  the  requisite  quantity  of  corn  had  been  delivered, 
not  the  method  by  which  that  quantity  was  best  and  most 
accurately  ascertainable. 

It  is  unnecessary  to  discuss  at  length  whether  the  mat- 
ters pleaded  in,  and  stricken  from,  the  reply,  were,  if  true, 
admissible  in  evidence  in  response  to  the  defendant's 
answer^  of  performance.  If  they  were  so,  they  were  mat- 
ters of  evidence  only  which,  it  is  a  truism  to  say,  should 
not  be  pleaded.  The  answer  contains  no  issuable  new 
matter  and  it  is  only  in  those  cases  in  which  it  does  con- 
tain such,  that  new  matter  is  pleadable  in  a  reply.  In  any 
other  case  new  matter  in  a  reply  must  be  either  evidence 
merely,  or  else  it  must  be  inconsistent  with  the  petition,  or 
bring  forward  subjects  connected  with  a  new  and  inde- 
pend  cause  of  action,  all  of  which  things  are  foreign  to  the 
office  of  the  pleading.  In  short,  new  matter  is  admissable 
in  a  reply  only  to  meet  and  refute  or  to  confess  and  avoid 
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new  or  affirmative  matter  pleaded  in  the  answer.  Such  ^n 
occasion  did  not  arise  in  this  case  and  the  disposition 
which  the  court  made  of  the  motion  was,  therefore,  not 
erroneous. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

Hastings  and  Oldham,  CO.,  concur. 

Affirmed. 


Chase  County,  Nebraska,  et  al.  v.  Chicago,  Burlington 

&  QuiNCY  Railroad  Company. 

Filed  June  18,  1903.    No.  12,737. 
Commissioner's  opinion.    Department  No.  2. 

Taxation:     Distress    Warrant:     Injunction:     Railroads.     Chicago, 

B.  d  0.  R.  Co,  V.  County  of  Custer,  —  Neb., ,  95  N.  W.  Rep., 

860,  followed  and  approved. 

Error  from  the  district  court  for  Chase  county.  Tried 
below  before  Norris,  J.    Affirmed. 

P.  W.  Scott y  for  plaintiffs  in  error. 

J.  W.  Deweese  and  Frank  E.  Bishop^  contra. 

Oldham,  C. 

This  was  a  petition  for  an  injunction  to  restrain  the 
sheriff  of  Chase  county,  Nebraska,  from  levying  a  distress 
warrant  for  taxes  on  the  property  of  plaintiff  railroad 
company.  The  taxes  for  the  enforcement  of  which  the 
distress  warrant  was  sought  to  be  levied  had  been  as- 
sessed by  the  local  officers  of  Chase  county  on  a  part  of 
the  unused  right  of  way  of  plaintiff.  On  trial  of  the  issues 
to  the  court  there  was  a  judgment  for  the  plaintiff  and 
the  injunction  was  made  perpetual,  and  defendant  brings 
the  cause  to  this  court  on  error. 

Everything  necessary  to  the  determination  of  this  con- 
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troversy  has  been  fully  considered  and  discussed  in  Chi- 

■  

cago^  B.  d  Q.  R.  Co.  v.  County  of  Custer^ Neb., ^ 

95  N.  W.  Rep.,  860,  and  is  in  harmony  with  the  conclusion 
reached  in  that  case. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Barnes  and  Pound,  CO.,  concur. 

Affiemed. 


Harris  Franklin  &  Company  v.  L.  N.  Layport,  Sheriff 
OF  Cherry  County,  Nebraska,  et  au 

Harris  Frankun  &  Company  v.  J.  E.  Thackery,  County 
Treasurer  of  Cherry  County,  Nebraska. 

Filed  Junk  18,  1903.    Nos.  12,764,  12,765. 

Commissioner's  opinion.    Department  No.  1. 

Taxation:  Assessment  Against  Subsequent  Ownes:  Enforcement 
OF  Lien.  Where  personal  property  has  been  held  out  as  belonging 
to  a  non-resident  person  or  corporation,  with  the  owner's  and  the 
other  party's  knowledge  and  consent,  if,  while  the  treasurer  has 
the  tax  list  and  warrant  for  the  collection  of  the  tax,  the  person 
to  whom  it  was  assessed  becomes  the  owner,  the  lien  of  the  taxes 
will  attach  to  the  property  and  may  be  enforced  against  a  pur- 
chaser. 

Error  from  the  district  court  for  Cherry  county.  Tried 
below  before  Westovbr,  J.    Affirmed. 

F.  M.  Walcott  and  M.  F.  Harringtoriy  for  plaintiff  in 
error. 

A.  M.  Morrissey  and  E.  D.  Clarke^  contra. 

Hastings,  C. 

These  are  replevin  actions  brought  to  recover  steers 
which  are  alleged  to  be  the  property  of  the  plaintijQf  com- 
pany. The  ordinary  petitions  and  aflSdavits  in  replevin 
were  filed  in  both  actions*    The  defendant  sheriflf  and  the 
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defendant  treaanrer  answered  separately  in  the  first,  and 
the  treasurer  in  the  second,  with  a  general  denial  and  the 
allegation  that  on  April  1,  1900,  Harris  Franklin  or  the 
Arden  Land  &  Cattle  Comimny,  which  one  the  defend- 
ants did  not  know,  owned  cattle  in  various  precincts  in 
Cherry  county,  Nebraska,  which  were  subject  to  assess- 
ment for  taxation  there  and  the  proi)er  officer  assessed  the 
property  for  taxes  and  placed  it,  and  amount  of  taxes 
against  it,  in  the  tax  list  and  delivered  the  same  to  the 
county  treasurer  before  October  1,  1900;  that  the  cattle 
taken  were  some  of  the  identical  cattle  on  which  that  tax 
was  levied  and  upon  which  it  was  assessed;  that  the 
taxes  were  not  paid ;  that  on  April  23  the  treasurer  issued 
his  distress  warrant,  and  in  one  case  gave  it  to  the  sheriff 
and  in  the  other  levied  it  himself  upon  the  property  in 
question  and  in  each  case  took  and  held  possession;  that 
at  the  time  the  property  was  replevied  it  was  liable  for 
the  taxes  and  subject  to  levy  and  distress  under  the  war- 
rant; that  the  taxes  were  wholly  unpaid  and  are  still  due 
and  the  levy  and  assessment  in  full  force  and  effect  and 
the  taxes  a  valid  lien.  The  answer  was  denied.  At  the  trial 
it  was  contended  that  a  specific  lien  attached  to  these  cattle 
because  they  were  stipulated  to  be  a  part  of  the  herd  which 
wafi  taxed;  the  objection  to  the  tax  was,  first,  that  the 
property  was  never  lawfully  assessed,  and  never  belonged 
to  Harris  Franklin  until  long  after  the  taxes  came  due 
if  there  was  a  tax.  It  is  conceded  that  the  property  itself 
was  in  the  precinct  where  it  was  assessed.  A  stipulation 
of  facts  was  filed  at  the  trial  of  the  case  by  which  it  was 
agreed  that  April  1,  1900,  the  Arden  Land  &  Cattle  Com- 
pany owned  cattle  in  various  precincts  in  Cherry  county, 
Nebraska,  branded  HU;  that  the  owner  had  contracted 
for  wintering  of  the  cattle  in  the  name  of  Harris  Franklin 
or  Harris  Franklin  &  Co. ;  contracts  were  made  and  checks 
issued  in  payment  for  the  wintering  in  that  name ;  that  the 
contracts  and  checks  were  for  the  benefit  of  and  ratified 
by  the  Arden  Land  &  Cattle  Company;  that  the  persons 
in  whose  custody  the  cattle  were,  and  the  assessors  of  the 
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precincts,  were  led  to  believe  and  did  believe  that  the 
cattle  were  the  property  of  Harris  Franklin,  and  of 
Harris  Franklin  &  Co.,  and  the  assessors  assessed  them  in 
Harris  Franklin's  name,  and  in  the  name  of  Harris  Frank- 
lin &  Co.,  and  the  tax  list  of  Cherry  county  for  the  year 
1900  was  delivered  to  the  treasurer  September  29,  1900; 
that  the  cattle  replevied  are  some  of  the  cattle  so  listed; 
that  in  July  the  whole  herd  of  cattle  was  sold  to  Harris 
Franklin  by  the  Arden  Land  &  Cattle  Company ;  that  be- 
fore they  were  levied  upon  they  were  sold  to  Harris  Frank- 
lin &  Co.,  and  at  the  commencement  of  the  action  the 
plaintiff  company  was  the  owner  of  the  cattle  subject  to 
any  lien  held  by  the  defendants;  that  Harris  Franklin  & 
Co.  made  demand  for  return  of  the  cattle,  and  that  they 
were  not  taken  under  any  execution  or  on  any  order  or 
judgment,  or  for  the  payment  of  any  tax,  fine  or  amerce- 
ment, or  by  virtue  of  any  order  of  delivery  or  replevin  or 
on  other  mesne  or  final  process  against  the  plaintiff;  that 
Harris  Franklin  was  the  president  and  manager  of  the 
Arden  Land  &  Cattle  Company,  and  is  the  president  and 
manager  of  the  plaintiff  company;  that  the  defendants 
were  holding  the  property  under  a  levy  and  it  had  never 
been  released,  and  the  amount  charged  as  taxes  was  agreed 
upon.  It  was  agreed  that  the  defendants  were  the  county 
treasurer  and  slieriflf,  and  that  plaintiff  is  a  corporation 
organized  under  the  laws  of  South  Dakota  by  the  name  of 
Harris  Franklin  &  Co.,  and  is  incorporated,  and  during 
all  of  the  time  involved  Harris  Franklin  was  a  resident 
of  South  Dakota,  From  depositions  it  appears  that  a 
herd  of  cattle  was  contracted  to  be  fed  during  the  winter 
of  1899  and  1900  by  Harris  Franklin  in  Cherry  county, 
who  was  president  and  managing  oflScer  of  the  Arden 
Land  &  Cattle  Company;  the  cattle  were  shipped  to  the 
point  where  they  were  to  be  kept  and  the  contract  pro- 
vided that  they  were  to  be  delivered  from  and  to  the  rail- 
road company;  the  cattle  seem  to  have  been  from  Texas 
and  South  Dakota.  It  seems  that  one  Appel  was  the  gen- 
eral agent,  looking  alter  the  placing  of  these  cattle  anc* 
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making  contracts;  Appel  conducted  the  business  in  the 
name  of  Harris  Franklin,  making  the  contracts  in  that 
name,  drawing  the  checks  in  that  name,  but  the  cattle 
belonged,  and  the  expenses  were  charged,  to  the  Arden 
Land  &  Cattle  Company.  According  to  the  evidence 
neither  Franklin  nor  the  Arden  cattle  company  knew  that 
this  property  was  assessed  at  all.  It  is  claimed  that  the* 
proi)erty  was  assessed  also  in  South  Dakota.  The  affairs 
of  the  Arden  Land  &  Cattle  Company  seem  to  have  been 
wound  up,  and  the  plaintiff  company  organized  and  took 
over  this  property  and  agreed  to  pay  the  Arden  Land  & 
Cattle  Company's  debts;  this  was  in  October,  1900. 

The  question  presented  seems  to  be  simply  whether  or 
not  the  taxes  assessed  against  these  cattle  in  Cherry 
county  are  alien  upon  them  notwithstanding  they  were 
ass(»sRed  in  the  name  of  Harris  Franklin,  who  was  the 
president  and  manager  of  the  Arden  Land  &  Cattle  Com- 
pany, instead  of  in  the  name  of  the  cattle  company  itself. 
It  is  conceded  that  the  cattle  were  subject  to  taxation  in  • 
Nebraska.  Cooley,  Taxation  [1st  ed.],  43.  It  appears  that 
the  property  was  transferred  to  the  plaintiff  in  October 
and  that  the  tax  list  was  delivered  to  the  treasurer  before 
October  1,  1900.  In  Union  Stock  Yards  National  Bank  v. 
Board  of  Commissioners  of  Thurston  County,  65  Neb., 
410,  92  N.  W.  Ttep.,  1022,  which  plaintiff  largely  relies 
on,  it  is  held  that  the  owner  of  property  within  the  mean- 
ing of  the  tax  laws  is  the  person  who  has  the  legal  title. 
The  proposition  is  there  held  to  be  true  in  a  dispute  as  to 
whether  or  not  the  commissioners  of  Thurston  county  had 
a  right  to  order  the  assessment  of  certain  cattle  to  be  made 
in  the  name  of  the  mortgagee  instead  of  the  name  of  the 
general  oT^Tier.  That  case  has  very  little  bearing  upon  the 
one  now  under  consideration. 

This  property,  so  far  as  any  one  in  the  state  of  Ne- 
braska had  any  knowledge,  was  the  property  of  Harris 
Franklin  and  of  Harris  Franklin  &  Co.  It  was  shipped 
here  in  charge  of  Mr.  Appel,  who  made  contracts  for  its 
keeping  in  the  name  of  Harris  Franklin ;  the  expenses  for 
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such  keeping  were  paid  by  checks  signed  by  Harris  Frank- 
lin; the  whole  business  was  conducted  in  Harris  Frank- 
lin's name,  and,  as  the  stipulation  says,  the  parties  in 
possession  of  the  cattle  were  "led  to  believe''  that  it  was 
the  property  of  Harris  Franklin  and  of  Harris  Franklin 
&  Co.  Section  10,  article  1,  chapter  77,  Compiled  Stat- 
utes of  Nebraska,  required  live  stock  in  herds  or  not  con- 
nected with  a  farm  to  be  listed  where  it  might  be  on  April 
1.  Section  7  provides  for  the  listing  of  all  personal  prop- 
erty controlled  by  any  person  as  agent  or  attorney.  It 
appears  that  this  property  was  handled  and  controlled  by 
the  persons  in  whose  charge  it  w^as  as  the  proi)ertj'  of 
Harris  Franklin  and  of  Harris  Franklin  &  Co.,  with  the 
knowlo(];j^e  and  consent  of  the  owners,  the  Arden  Land  & 
Cattle  Company.  That  being  so,  it  would  seem  that  the 
Arden  Land  &  Cattle  Company  is  not  at  liberty,  after 
the  taxes  have  been  assessed  in  the  name  of  the  person 
whom  it  held  out  to  be  the  owner,  to  now  say  that  the 
tax  is  void  because  not  assessed  against  the  right  party. 
Is  this  plaintiff  in  any  better  position?  Evidently  not 
It  has  the  same  president  and  managing  officer  as  had 
the  Arden  Land  &  Cattle  Company.  It  got  the  property 
after  the  lien  of  these  taxes  accrued,  and  from  the  person 
against  whom  the  taxes  are  charged,  and  is  itself,  as  we 
think,  chargeable  with  them. 

Plaintiff  in  error  claims  that  the  cattle  w^ere  assessed 
without  consultation  with  either  the  owTier  or  his  agents; 
but  there  is  nothing  in.  the  stipulation  to  indicate  that 
the  property  was  not  duly  listed  in  accordance  with  the 
statute,  by  the  person  in  whose  possession  it  was,  in  the 
utmost  good  faith  that  it  was  Harris  Franklin's  and 
Harris  Franklin  &  Co.'s.  There  is  nothing  to  indicate 
that  ample  notice  of  the  assessment  w^as  not  given  to  the 
parties  in  possession,  and  in  the  absence  of  any  proof  to 
the  contrary  such  proper  action  by  the  assessing  officer 
must  be  presumed.  That  the  Arden  Land  &  Cattle  Com- 
pany, or  its  managing  officer,  who  became  the  purchaser 
of  the  property,  did  not  actually  learn  of  the  assessment, 
would  not  seem  to  be  material. 
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It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

ElRKPATBIGK^  C,  COUCUrS. 

Afbibmbd. 


Phcebb  R.  E.  E.  Linton  bt  au  v.  John  T.  Gathers. 

Filed  June  18,  1903.    No.  12,804. 
Oommissioner'a  opinion.    Department  No.  1. 

1.  Appeal  and  Error:    New  Trial,  Motion  fob:    Vacation  of  Order  of 

Ck>NFiBMATioN.  In  Order  to  obtain  a  review  of  the  ruling  of  the 
trial  court  in  overruling  a  motion  to  vacate  an  order  of  con- 
firmation, it  is  not  neces&ary  that  a  motion  for  a  new  trial  alleg- 
ing such  ruling  as  error  be  first  addressed  to  the  trial  court,  and 
a  ruling  had  thereon. 

2.  Attachment:    Vacation  of  Order  of  Confirmation:    Evidence  In- 

sufficient. Evidence  examined,  and  held  insufficient  to  sustain 
a  ruling  of  the  trial  court  on  a  motion  to  vacate  an  order  of  con- 
firmation. 

Error  from   the   district   court  for   Douglas   county. 
Tried  below  before  Slabaugh,  J.  Reversed  with  directions. 

John  01  Teiser^  for  plaintiflFs  in  error. 

John  T.  Gathers^  contra. 

KiRKPATRICK,  0. 

This  is  an  error  proceeding  brought  by  Phoebe  R.  E.  E. 
Linton  and  A.  F.  Linton  against  John  T.  Gathers  to  va- 
cate and  set  aside  an  order  of  confirmation  of  sale  of  at- 
tached property  entered  by  the  district  court  for  Douglas 
county.  It  is  disclosed  by  the  record  that  at  the  March, 
1900,  term  of  the  district  court  defendant  in  error  re- 
covered a  judgment  against  Mrs.  Linton  for  f  8,757.35  due 
as  attorney's  fees;  that  on  May  18,  1901,  a  large  amount 
in  the  meantime  having  been  collected  by  Gathers  and 
credited  on  the  judgment,  Mr.  Linton  and  Gathers  entered 
45 
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into  an  agreement  by  the  terms  of  which  Gathers  seems 
to  have  been  paid  f  1,500  in  cash,  and  to  have  received  a 
mortgage  for  $1,160  upon  the  property  in  controvem 
herein,  in  consideration  of  which  he  executed  a  paper  in 
the  nature  of  a  receipt  and  agreement  acknowledging  pay- 
ment in  full  of  all  claims  for  attorney's  fees  up  to  that 
date,  and  providing  for  the  release  and  satisfaction  of 
the  judgment  hereinbefore  mentioned,  upon  which  there 
was  unpaid  at  that  time  some  f2,600.  The  Lintons  were 
not  residents  of  the  state  of  Nebraska  a£  that  time,  and 
Gathers  seems  to  have  been  their  attorney  in  looking  after 
their  business  in  this  state  for  many  years,  and  appears 
to  have  been  paid  by  them  a  very  large  sum  of  money  as 
attorney's  fees,  an  amount,  it  is  contended,  something  like 
$20,000.  Subsequently  Gathers  procured  the  issuance  of 
an  execution  or  order  of  sale  upon  the  judgment  which 
he  had  agrt^od  to  satisfy,  and  levied  the  same  upon  certain 
lots  in  Argyle,  an  addition  to  the  city  of  Omaha,  the  same 
property  covered  by  the  mortgage  which  the  Lintons  had 
executed  to  Gathers  for  $1,160  in  settlement  of  the  judg- 
ment first  mentioned.  It  is  disclosed  that  on  April  29, 
1902,  the  property  was  sold  by  the  sheriff  under  the  order 
of  sale.  Shortly  before  this  it  seems  that  John  O.  Yeiser 
had  been  employed  by  the  Lintons  as  their  attorney,  but 
he  had  no  knowledge  of  this  proceeding  to  collect  the 
judgment  mentioned  until  about  the  time  of  the  sale. 
When  he  learned  of  the  sale,  he  filed  objections  to  the 
confirmation  thereof  on  the  ground,  among  others  stated, 
that  the  judgment  had  been  fully  paid  and  satisfied.  No 
proof  seems  to  have  been  offered  in  support  of  these  ob- 
jections. About  this  time  Yeiser  was  called  away  from 
Omaha  to  take  depositions  in  another  case  of  the  Lintons, 
and  notified  the  trial  court  that  he  was  going  to  be  absent, 
and  asked  to  have  all  matters  in  which  he  was  interested 
passed  until  his  return.  On  May  10,  1902,  the  trial  court 
took  up  the  motion  for  confirmation  of  sale  in  the  absence 
of  Yeiser  or  any  attorney  representing  the  Lintons,  seem- 
ingly having  overlooked  the  fact  of  the  arrangement  to 
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pass  matters  of  Yeiser's  during  his  absence.  The  objections 
filed  by  Yeiser  were  overruled  and  the  sale  confirmed. 
Yeiser  returned  to  the  city  of  Omaha  about  May  20,  and 
on  May  22,  during  the  same  term  of  court  at  which  the 
order  of  confirmation  was  entered,  he  filed  a  motion  to 
vacate  and  set  aside  the  order  of  confirmation,  set  aside 
the  sale,  and  recall  the  sheriff's  deed  which  had  been  issued 
and  delivered.  In  support  of  this  motion,  several  affi- 
davits were  filed  by  Yeiser  and  one  or  two  by  the  Lintons 
and  other  persons,  and  finally  a  copy  of  the  agreement  of 
settlement  signed  by  the  Gathers  was  also  offered  in  'evi- 
dence. At  the  time  the  first  affidavits  were  filed  by  the 
Lintons,  it  was  claimed  that  the  agreement  signed  by 
Gathers  had  been  lost,  and  the  affidavits  only  purported 
to  set  up  an  imperfect  copy  thereof.  Gathers  denied  the 
agreement  was  in  terms  as  set  out  in  the  affidavits  of  the 
Lintons ;  but  at  a  later  date,  when  the  agreement  was  pro- 
duced, no  denial  was  made  that  it  was  in  terms  as  stated. 
This  agreement  was  as  follows : 

"John  T.  Gathers  v.  P.  R.  E.  E.  Linton  et  al.  In  the 
district  court  of  Douglas  county,  Nebraska.  Doc.  65,  No. 
281.  Received  of  Mrs.'  Phoebe  R.  E.  E.  Linton,  one  of  the 
above  named  defendants.  Two  Thousand  Six  Hundred  and 
Sixty  Dollars  ($2,660)  in  full  of  the  judgment  above 
stated  cause,  as  follows:  Five  Hundred  Dollars  ($500) 
cash;  One  Thousand  Dollars  ($1,000)  by  check  in  thirty 
(30)  days  from  date  hereon;  and  a  mortgage  on  Argyle 
Place  for  One  Thousand  One  Hundred  and  Sixty  Dollars 
($1,160)  at  one  year  May  18,  1901.  I  also  agree  to  dis- 
miss the  cause  now  pending  in  the  district  court  of  Douglas 
coL.ity;  this  to  settle  all  old  matters  up  to  date.  (Signed) 
John  T.  Gathers." 

On  the  part  of  Gathers,  it  was  claimed  that  the  alleged 
settlement  was  not  one  in  full  satisfaction  of  the  judgment, 
but  that  it  was  conditional  that  the  Lintons  were  to  pay 
the  costs  expended  by  Gathers  in  the  case,  which  he  claimed 
amounted  to  more  than  $600,  and  that  after  executing  the 
mortgage  to  him,  Mrs.  Linton  had  caused  to  be  executed 
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and  recorded  a  deed  of  disaflftrmanee  of  her  title  to  thtf 
lots  described  in  the  mortgage,  which  would  place  the  title 
to  the  lots  back  in  John  Borland  Finlay,  father  of  Mrs. 
Linton.    In  answer  to  this  the  Lin  tons  claimed  that  Mrs. 
Linton  was  the  only  child  and  sole  heir  of  J.  B.  Finlay, 
that  he  had  died  intestate  the  owner  of  the  lots  in  question, 
and  that  Sirs.  Linton,  being  the  sole  heir,  was  the  owner 
in  fee  of  the  lots ;  and  that  she  simply  desired  to  hold  the 
lands  by  descent,  rather  than  under  the  deed  by  which 
her  father  had  conveyed  the  lots  to  her ;  and  that  the  deed 
of  disaflSrmance  had  been  draAvn  up  in  Gathers'  oflSce,  and 
that  he  had  full  knowledge  of  these  matters.     A  large 
amount  of  evidence  in  the  way  of  affidavits  and  records 
was  introduced  and  considered  by  the  trial  court,  finally 
resulting  in  the  overruling  of  the  motion  by  the  Lintons 
to  vacate  the  order  of  confirmation. 

Defendant  in  error  objects  to  the  consideration  of  the 
questions  presented  by  briefs  of  plaintiffs  in  error  be- 
cause no  motion  for  a  new  trial  was  filed  by  the  Lintons 
and  passed  on  by  the  trial  court.  This  objection  seems  not 
to  be  well  taken.  The  rule  is  well  settled  in  this  state 
that  no  motion  for  a  new  trial  is  necessary  to  present  for 
consideration  in  this  court  the  correctness  of  the  action 
of  the  trial  court  in  passing  upon  a  motion  such  as  that 
in  the  case  at  bar.  The  rule  seems  to  be  elementary,  and 
no  authorities  need  be  cited  in  support  thereof. 

While  it  would  seem  to  be  a  very  unsatisfactory  way 
to  try  a  question  such  as  that  presented  in  the  trial  court 
in  the  case  at  bar  upon  affidavits,  yet  the  testimony  so 
offered  seems  to  establish  quite  conclusively  that  the 
judgment  upon  which  the  sale  was  made  had  been  in  fact 
fully  paid  at  the  time  the  execution  was  issued,  and  that 
the  agreement  made  by  Gathers  to  satisfy  the  same  was 
upon  a  good  and  sufficient  consideration,  and  was  in- 
tended to  be  a  full  satisfaction  of  the  judgment.  This 
being  true,  it  would  seem  that  the  motion  of  plaintiffs  in 
error  should  have  been  sustained.  It  was  made  and  heard 
at  the  same  term  at  which  the  order  of  confirmation  had 
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been  entered,  and  no  reason  i8  disclosed  why  the  motion 
should  not  have  been  sustained  and  the  confirmation  va- 

■ 

cated. 

It  is  therefore  recommended  that  the  judgment  of  the 
trial  court  be  reversed,  and  that  the  order  of  confirmation 
be  reversed,  the  sale  vacated  and  set  aside,  and  that  the 
parties  be  permitted,  if  they  so  desire,  upon  proper  plead- 
ings, to  try  and  have  determined  the  question  of  the  pay- 
ment of  the  judgment. 

Hastings,  C,  concurs. 

The  ruling  of  the  trial  court  upon  the  motion  to  vacate 
the  order  of  confirmation  is  reversed,  the  order  of  con- 
firmation is  reversed,  the  sale  vacated,  and  the  parties  are 
given  permission,  if  they  so  desire,  to  try  and  have  de- 
termined the  question  whether  the  judgment  has  been 
satisfied. 

Reversed  with  dibbctions. 


0.  H.  Maxwell,  appellant,  v.  Jasper  Odbll,  appellee. 

Filed  June  18, 1903.    No.  12,836. 

Commissioner's  opinion.    Department  No.  1. 

Qnieting  Title:  Advebse  Possession:  Evidence  Sufficient.  Evidence 
examined,  and  held  to  support  the  findings  and  Judgment  of  the 
district  court. 

Appeal  from  the  district  court  for  Dakota  county. 
Tried  below  before  Graves,  J.    Affirmed. 

Wm.  P.  WameTj  for  appellant 

J.  J.  McAllister  J  John  T.  Spencer  and  M.  (7.  Beck^ 
contra. 

Ames,  0. 

The  only  question  in  this  case  is  whether  the  plainti£F 
had  at  the  beginning  of  the  action  acquired  title  to  a  cer- 
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tain  tract  of  land  by  adverse  possession.  The  district 
court  found  that  he  had  not,  and  rendered  a  judgment  ac- 
cordingly, from  which  the  plaintiflf  appeals. 

It  is  not  insisted  that  the  trial  judge  misconceived  the 
nature  of  the  issue  or  committed  any  serious  error  in  the 
admission  or  rejection  of  evidence,  but  it  is  contended 
that  he  erred  in  determining  its  force  and  preponderance. 
For  the  purpose  of  satisfying  our  own  minds  with  respect 
to  this  inquiry,  we  have  carefully  examined  the  record 
and  the  brief  of  counsel  for  appellant,  both  of  which  are 
somewhat  voluminous,  and  are  unconvinced  that  appel- 
lant's contention  ought  not  to  be  upheld.  Whether  the 
plaintiff's  possession  was  continually  adverse  for  the 
period  of  limitations,  is  to  be  decided  after  a  consideration 
of  a  great  number  of  circumstances  and  transactions,  to 
set  forth  which  intelligibly  in  this  opinion  would  require 
little  less  than  a  comprehensive  abstract  of  the  bill  of 
exceptions.  If  such  a  service  in  such  cases  should  be 
required  of  this  court,  it  is  not  too  much  to  say  that  the 
wheels  of  justice  would  be  effectually  clogged. 

It  seems  that  the  first  occupants  of  1:he  premises  in  con- 
troversy were  one  Louis  C.  Lamoreaux  and  his  wife,  and 
that  after  the  death  of  the  former,  his  widow,  Sophia,  by 
a  memorandum  in  writing  transferred  her  possession  and 
rights,  whatever  they  were,  to  one  Christen  Nelson  for 
the  benefit,  it  is  said,  of  one  Andrew  Johnson,  who  in  De- 
cember, 1889,  assigned  all  his  "right,  title  and  interest" 
in  the  document  to  one  Ambery  Bates  who  went  into  pos- 
session of  the  premises.  The  plaintiff  claims  to  have 
succeeded  to  the  possession  of  Bates,  which  he  asserts  to 
have  been  continuous,  exclusive  and  adverse,  but  in  March, 
1890,  Bates  having  died,  the  plaintiff,  as  administrator 
of  his  estate,  procured  a  license  from  the  district  court  of 
the  county  to  sell  the  estate  of  the  decedent  in  the  premises, 
wlrieh  he  described  in  his  petition  in  that  proceeding  as 
being  the  dower  interest  of  Mrs.  Lamoreaux  therein.  It 
is  under  a  sale  and  deed  made  pursuant  to  a  license  so 
procured  that  the  plaintiff  now  claims  to  hold  as  grantee 
of  the  purchaser  at  the  sale. 
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The  widow  is  now  deceased  and  the  defendant  claims 
as  grantee  of  the  heirs  at  law  of  Louis  C.  Lamoreaux. 
This  action  was  begun  within  less  then  ten  years  after 
the  date  of  the  administrator's  sale. 

Besides  the  foregoing  there  are  various  other  facts  and 
circumstances  tending  to  discredit  the  claim  that  the 
possession  of  Bates  was  adverse  to  that  of  the  defendant's 
grantors,  among  which  may  be  mentioned  his  alleged  ad- 
mission to  certain  of  the  witnesses  that  he  had  acquired 
only  the  widow's  dower  interest  in  the  premises.  On  the 
whole,  the  impression  made  upon  our  minds  is  that  the 
finding  and  judgment  of  the  district  court  are  supported 
.  by  a  preponderance  of  the  evidence,  and  it  is  not  unlikely 
that  the  conviction  would  have  been  strengthened  by  a 
hearing  of  the  testimony  and  an  observation  of  the  wit- 
nesses. 

It  is  recommended  that  the  judgment  of  the  district 

court  be  affirmed. 

Hastings  and  Oldham,  CO.,  concur. 

Affirmed. 


Sloan  Commission  Company  v.  Henby  A.  Fry  &  Company. 

Filed  June  18,  1903.    No.  12.859. 
Commissioner's  opinion.    Department  No.  2. 

1.  Sales:   Warranty:   Pleading  Breach:    Retention  of  Goods :    Set-off 

AND  Counter-claim:  Rescission:  Tender.  In  an  action  for  the 
purchase  price  of  goods  sold  and  delivered,  where  the  sale  was 
induced  by  statements  and  representations  amounting  to  a  war- 
ranty of  kind  and  quality,  the  defendant  may  retain  the  goods, 
plead  a  breach  of  warranty  and  counter-claim  his  damages;  or, 
he  may  rescind  the  sale  by  returning  or  offering  to  return  the 
goods,  and  plead  such  rescission  and  tender  as  a  complete  defense 
to  the  action. 

2.  Sales:  Warranty:   Rescission:   Retitbn  or  Tender  of  Goods :    Plead- 

ing. Where  a  party  relies  on  a  rescission  of  the  sale  for  his  de- 
fense he  must  plead,  the  same,  and  allege  that  he  has  returned, 
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or  offerfd  to  return,  the  goods;  and  an  answer  which  fails  to  allege 
such  a  rescission  and  return  or  tender,  does  not  state  a  defense, 

3.  Issues:    Ox  Appe.\l:    Pleading  New  Defense:    Rescission.     Where 

the  defense  of  rescission  is  not  contained  in  the  answer  on  which 
a  cause  is  tried  in  the  county  court,  on  a  motion  for  that  purpose, 
such  defense  should  he  stricken  from  the  answer  in  the  district 
court. 

4.  Issues:    On  Appeal:    Pleading  States  No  Defense:    Directing  Ver- 

dict. If  the  answer,  when  thus  reformed,  does  not  state  a  defense, 
it  is  proper  for  the  court  to  direct  a  verdict  for  the  plaintiff. 

Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Estelle^  J.    Affirmed. 

Baldrige  &  De  Bord,  for  plaintiff  in  error. 

The  court  erred  in  instructing  the  jury  to  render  a  ver- 
dict for  plaintiff  below.  The  rule  is  that  in  all  oasc^ 
where  there  is  either  expressed  or  implied  w^arranty,  the 
vendee  may  show  a  partial  failure  of  consideration  in  the 
defense  of  an  action  against  him  for  the  purchase  money, 
without  returning  the  goods.  Brantley  v,  Thonw^s.  73 
Am.  Dec.  [Tex.],  264;  McConnell  v.  Lewis,  58  Neb.,  188; 
1  Parsons,  Contracts,  473,  474;  Rutter  v.  Blake,  3  Am. 
Dec.  [Md.],  550. 

Crane  d  Boucher,  contra. 

The  court  did  not  err  in  directing  a  verdict  for  plaintiff 

below\     Hazen  v.  Wilhehnie, Neb.,  ,  93  N.  W. 

Kep.,  920;  Boman  v.  Bressler,  32  Neb.,  240;  Mcformick 
Ear  vest  inq  Machine  Co.  v.  Martin,  32  Neb.,  at  page  72f>; 
MolvnCy  Milhivrn  d  Stoddard  Co.  v.  Pereau,  52  Neb.,  577; 
Havens  &  Co.  v.  Grand  Island  Light  &  Fuel  Co.,  41  Neb., 
153;  Newmark,  Sales,  section  266;  Silurian  Mineral 
Springs  v.  Kuhn,  65  Neb.,  646;  Rood  v.  Taft,  94  Wis.,  380. 

Barnes,  0. 

Tills  action  was  commenced  in  the  county  court  of 
D()ii.i>l;is  county,  by  Henry  A.  Fry  &  Co.,  against  the 
Sloan  Commission  Company,  to  recover  the  price  of  a 
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consignment  of  coffee  sold  and  deliyered,  amounting  to 
f 607.50.  The  petition  was  in  the  usual  form,  and  had 
attached  thereto  the  contract  of  sale,  which  is  as  follows : 

^^Omaha,  Nbbb.,  Jan'y  18-1901. 
^^Messrs.  Henry  A.  Fry  d  Co.^  Philadelphm. 

"Gentlemen  :  Please  ship  us  at  once  F.  O.  B.  Omaha, 
Nebr.,  terms,  net  30  days,  2  per  cent,  ten  days : 

"25-60  lb.  cases  Home  Brand  Plantation  Java  Coffee, 
whole  bean,  and  25-30  lb.  cases  Home  Brand  Plantation 
Java  Ooflfe,  whole  bean.  Price  30c  per  pound,  F.  O.  B. 
Omaha. 

"In  consideration  of  this  order,  Henry  A.  Fry  &  Co., 
are  to  allow  a  rebate  of  3c  per  lb.  and  give  the  exclusive 
agency  for  Omaha  and  South  Omaha  to  the  Sloan  Com- 
mission Co. 

"Hbney  a.  Fey  &  Co. 
"Per  R.  W.  Howes. 
"Sloan  Commission  Co.^' 

There  was  also  attached  to  the  petition  a  bill  of  the 
coffee  mentioned  in  the  contract.  The  answer  of  the  de- 
fendant was  as  follows : 

"Comes  now  the  defendant  in  the  above  entitled  action 
and  in  answer  to  the  petition  of  the  plaintiff  herein,  says : 

"That  on  or  about  the  15th  day  of  January,  the  plaintiff 
through  its  agent  R.  W.  Howes  sold  to  a  large  number  of 
the  retail  grocermen  of  Omaha  the  bill  of  merchandise  and 
goods  set  forth  in  the  petition  of  the  plaintiff;  that  the 
said  Howes  secured  the  orders  for  said  merchandise  per- 
sonally from  the  divers  retail  grocermen  in  the  city  of 
Omaha  for  and  in  behalf  of  the  plaintiff  in  this  case,  and 
that  having  secured  said  orders,  the  said  plaintiff  entered 
into  a  written  agreement  with  the  defendant,  which  pro- 
vided that  the  said  plaintiff  was  to  ship  immediately  to 
the  defendant  F.  O.  B.  at  Omaha,  Nebraska,  terms  net 
thirty  days  two  per  cent,  in  ten  days,  twenty-five,  sixty 
pound  cases  of  Home  Brand  Plantation  Java  Coffee  whole 
bean,  and  twenty-five,  thirty  pound  cases  of  Home  Brand 
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Plantation  Java  CofiFee  whole  bean,  at  thirty  cents  per 
pound,  and  that  in  consideration  thereof  the  said  plaintiff 
was  to  allow  the  said  defendant  a  rebate  of  three  cents 
per  pound,  and  gave  to  the  defendant  the  exclusive  agency 
for  Omaha  and  South  Omaha  for  the  selling  of  the  goods 
and  the  merchandise. 

"That  the  said  agreement  was  signed  in  writing  by  said 
parties  to  this  suit,  and  that  the  said  defendant  was  em- 
ployed by  the  plaintiff  as  its  agent  to  sell  for  it,  its  said 
merchandise  in  the  city  of  Omaha  and  South  Omaha,  and 
that  whatever  should  be  sold  by  the  defendant  should  be 
for  and  on  behalf  of  the  plaintiff. 

"That  relying  upon  said  order  and  said  contract  of 
agency  the  said  plaintiff  shipped  to  the  said  defendant 
and  the  said  defendant  received  from  the  plaintiff  twenty- 
two  hundred  and  fifty  pounds  of  coffee  for  and  on  behalf 
of  the  divers  persons  to  whom  the  plaintiff  through  its 
agent  had  sold  said  merchandise. 

"Defendant  further  alleges  that  at  the  time  said  mer- 
chandise was  sold,  being  the  same  merchandise  referred 
to  in  the  petition,  the  said  plaintiff  warranted,  to  the  de 
fendant  and  to  the  divers  retail  merchants  of  Omaha  to 
whom  said  merchandise  was  sold,  the  coffee  berries  re- 
ferred to  in  said  petition,  to  be  sound  and  every  one  to  be 
perfect,  whole,  clean,  and  to  have  all  dirt  removed  there- 
from. And  at  said  time  plaintiff  showed  to  defendant  and 
to  said  divers  retail  merchants  a  sample  of  coffee  that  was 
clean  and  sound,  and  whole,  and  contained  no  dead  ber- 
ries and  plaintiff  warranted  said  coffee  to  be  as  good  in 
every  respect  as  said  sample. 

"Said  plaintiff  warranted  that  it  had  certain  machinery 
expressly  made  and  operated  to  make  said  coffee  beans 
perfectly  clean,  and  that  any  person  could  drink  the  coffee 
made  from  said  beans  without  hurting  him  or  in  any  way 
injuring  him;  and  the  said  plaintiff  further  warranted 
said  coffee  beans  to  be  the  finest  drinking  coffee  put  up 
and  marketed,  and  the  plaintiff  so  warranted  said  berries 
and  at  and  before  said  contract  was  entered  into  and 
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made  said  statements  to  the  defendant  and  to  the  pur- 
chasers as  an  inducement  to  enter  into  said  contract 
hereinbefore  referred  to,  and  the  said  plaintiff  through 
its  agent  further  agreed  and  expressly  stipulated  with  the 
said  divers  persons  to  whom  said  coffee  beans  were  sold, 
that  if  said  coffee  was  not  satisfactory,  it  could  be  re- 
turned to  the  plaintiff;  that  said  statements  were  made 
for  the  purpose  of  inducing  the  agreement  for  the  pur- 
chase and  sale  of  said  coffee,  and  that  the  defendant  and 
parties  to  whom  said  coffee  was  sold  relied  upon  each 
and  all  of  said  warrants,  guarantees,  stipulations,  agree- 
ments and  statements  and  would  not  have  purchased  said 
coffee  or  entered  into  said  agreement  if  the  same  had  not 
been  made  by  the  plaintiff. 

"The  defendant  further  alleges  that  when  said  coffee 
arrived  it  was  dirty  and  not  marketable  and  in  no  respect 
as  good  in  quality  or  otherwise  as  said  sample  and  the 
purchasers  to  whom  said  coffee  had  been  sold  refused  to 
receive  the  same  and  returned  the  same  to  the  defendant 
for  the  plaintiff. 

"That  the  plaintiff  failed,  refused,  and  neglected  to 
carry  out  his  part  of  the  agreement,  and  failed,  refused 
and  neglected  to  ship  coffee  berries  that  were  sound  or 
perfect  or  whole  or  clean,  or  that  had  all  dirt  removed 
therefrom. 

"The  defendant  further  alleges  that  said  coffee  was  un- 
marketable, and  to  the  persons  drinking  the  same  unpala- 
table and  injurious,  and  that  the  defendant  was  unable  to 
sell  said  coffee. 

"That  of  the  amount  of  coffee  so  sold  as  aforesaid  by 
the  plaintiff  through  its  agent  all  has  been  returned  to 
this  defendant  by  said  purchasers  except  eight  hundred 
and  two  pounds. 

"That  if  the  plaintiff  had  shipped  coffee  of  the  kind 
and  quality  it  guaranteed  and  warranted  and  agreed  to 
ship  through  its  said  agent,  the  said  defendant  would 
have  earned  a  commission  of  three  cents  per  pound  ag- 
gregating 167.50;  that  instead  thereof  the  said  defendant 
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has  only  earned  three  cents  per  pound  on  the  eight  hun- 
dred and  two  pounds  of  coffee,  and  this  defendant  has 
been  damaged  in  the  sum  of  |43.44,  by  reason  of  the  fail- 
ure of  the  plaintiff  to  carry  out  its  said  contract,  and  this 
sum  it  claims  as  a  setroff  as  against  the  claim  of  the  plain- 
tiff; and  this  defendant  has  offered  and  hereby  ojffers  to 
psly  the  plaintiff  |216.54  the  amount  received  for  said 
coffee  so  sold  less  his  commission,  less  $25  for  freight, 
less  143.44,  which  defendant  has  been  damaged  by  reason 
of  the  failure  of  the  plaintiff  to  carry  out  its  said  contract, 
and  the  defendant  hereby  offers  to  confess  judgment  for 
the  said  sum  of  |148.10. 

"Further  answering  the  defendant  denies  each  and 
every  allegation  in  said  petition  contained,  except  these 
allegations  herein  admitted  to  be  true." 

The  answer  in  the  county  court  is  thus  quoted  in  order 
to  give  a  full  understanding  of  the  points  hereinafter 
decided.  The. reply  was  a  general  denial;  a  trial  on  these 
issues  resulted  in  a  judgment  for  the  plaintiff  for  f  148.10, 
from  which  it  appealed  to  the  district  court  The  petition 
therein  was  an  exact  copy  of  the  one  on  which  the  case 
was  tried  in  the  county  court.  Before  the  trial  defendant 
filed  an  amended  answer,  which  contained  a  new  para- 
graph, one  not  set  forth  in  the  answer  in  the  court  below, 
designated  as  No.  11,  which  was  as  follows: 

"That  the  defendant  refused  to  accept  said  coffee  ber- 
ries and  so  notified  the  plaintiff  within  ten  days  after  the 
same  had  been  received  by  the  defendant  from  the  plaintiff, 
and  within  said  time  said  defendant  made  a  tender  of  the 
same  to  the  plaintiff,  and  notified  the  plaintiff  that  so 
much  of  said  coffee  berries  as  remained  unsold,  were  on 
hand  subject  to  the  order  of  the  plaintiff;  and  defendant 
requested  plaintiff  to  accept  and  receive  the  same  from 
the  defendant,  which  the  plaintiff  refused  to  do;  and  the 
defendant  has  tendered,  and  hereby  tenders  the  coffee 
berries  on  hand  unsold  to  the  plaintiff.*' 

This  paragraph  was  stricken  from  the  answer  on  plain- 
tiff's motion,  for  the  reason  that  it  was  new  matter  of 
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defense  not  pleaded  in  the*  court  below,  and  tendered  an 
issue  not  tried  in  the  county  court  Thereupon  plaintiff 
filed  its  reply,  and  the  cause  was  tried  to  a  jury.  At  the 
close  of  the  evidence  the  court  directed  a  verdict  for  the 
plaintiff  for  |627.50 ;  judgment  was  rendered  on  the  ver- 
dict; the  defendant  thereui)on  brought  the  case  here  by 
petition  in  error,  and  will  hereafter  be  called  the  plaintiff. 

The  petition  in  error  contains  several  assignments,  but 
two  of  which  are  presented  for  our  consideration.  Plain- 
tiff contends : 

1.  That  the  court  erred  in  striking  paragraph  eleven 
from  the  amended  answer.  The  rule  is,  that  where 
a  case  is  brought  to  the  district  court  on  appeal,  it 
must  be  tried  on  the  same  issues  that  it  was  tried  on  in 
the  court  below;  a  new  defense  can  not  be  pleaded  in  the 
appellate  court.  This  rule  is  so  well  known  and  so  firmly 
established  that  it  is  unnecessary  to  cite  authorities  to 
support  it  It  follows  that  if  the  new  matter  stricken  out 
of  the  answer  tendered  a  new  issue,  and  amounted  to  a 
defense  not  contained  in  the  answer  on  which  the  case  was 
tried  in  the  county  court,  the  order  complained  of  must 
be  affirmed.  Darner  v.  Daggett^  35  Neb.,  695,  53  N.  W. 
Kep.,  608;  O'Leary  v.  Iskey,  12  Neb.,  136,  10  N.  W.  Rep., 
576;  Baier  v.  Humpall,  16  Neb.,  127,  20  N.  W.  Rep.,  108; 
Union  P.  R.  Co.  v.  Ogilvy,  18  Neb.,  638,  26  N.  W.  Rep., 
464;  Fuller  d  Johnson  v.  Schroeder^  20  Neb.,  631,  31  N. 
W.  Rep.,  109;  Lamh  v.  Thompson,  31  Neb.,  448,  48  N.  W. 
Rep.,  58;  Bishop  v.  Stevens,  31  Neb.,  786,  48  N.  W.  Rep., 
827. 

In  a  suit  to  recover  the  price  of  goods  sold  and  delivered, 
where  the  sale  was  induced  by  statements  and  representa- 
tions amounting  to  a  warranty  as  to  the  kind  and  quality 
of  the  goods,  the  defendant  may  retain  them,  plead  the 
warranty,  facts  constituting  a  breach  thereof,  and  set  up 
a  counter-claim  for  the  amount  of  his  damages,  which 
will  be  the  difference  between  the  real  value  of  the  goods 
and  what  they  would  have  been  worth  if  they  were  of  the 
kind  and  quality  and  in  the  condition  represented ;  or  he 
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may  rescind  the  sale,  return  or  offer  to  return  the  goods, 
and  plead  such  rescission  and  tender  as  a  complete  de- 
fense to  the  action.  28  Am.  &  Eng.  Ency.  Law  [1st  ed.], 
827,  note  2;  Warder  v.  Fisher,  48  Wis.,  338;  Schouler, 
Personal  Property  [3d  ed.],  610-611;  Perley  v.  Balch,  23 
Pick.  [Mass.],  282,  34  Am.  Dec.,  56.  An  exaiiiination  of  the 
answer  filed  in  the  county  court,  and  set  forth  above, 
clearly  shows  that  it  fell  far  short  of  stating  a  defense  to 
the  cause  of  action  set  forth  in  the  petition.  It  contained 
no  counter-claim  for  damages  for  a  breach  of  the  warranty, 
and  no  allegation  that  the  plaintiff  had  rescinded  the  sale 
by  returning  or  offering  to  return  the  coffee.  Such  an 
allegation  was  absolutely  necessary;  without  it  the  an- 
swer stated  no  defense.  Broicn  v.  Waters,  7  Neb.,  424; 
Faulkner  v.  Klamp,  16  Neb.,  at  page  178,  20  N.  W.  Rep., 
220;  Si/nins  v,  Benner,  31  Neb.,  at  page  596,  48  N.  W. 
Rep.,  472;  Phcnix  Iron  Warks  v,  McEvony,  47  Neb.,  at 
page  234,  53  Am.  St.  Rep.,  at  page  531,  66  N.  W.  Rep., 
290;  American  Building  &  Loan  Ass^n  v.  Bear,  48  Neb., 
at  pajie  457,  67  N.  W.  Rep.,  500;  and  w'hen  the  defense  of 
ref^cission  and  tender  of  the  goods  was  set  up  for  the  first 
time  in  the  answer  filed  in  the  district  court  the  motion 
to  strike  was  properly  sustained.  Darner  v.  Daggett, 
supra, 

2.  By  striking  out  paragraph  eleven  the  answer  was 
left  in  such  a  condition  that  it  stated  no  defense.  The 
rule  is  well  established  that  where  the  answer  contains 
no  substantial  defense,  it  is  proper  for  the  court  to  di- 
rect a  verdict  for  the  plaintiff.  Rrabak  v.  Village  of 
Dodge,  62  Neb.,  591;  Hill  v.  Campbell  Commission  Co., 
54  Neb.,  at  page  63. 

It  is  further  contended  that  the  plaintiff  herein  was 
entitled  to  receive  a  credit  on  the  account,  for  its  so- 
called  commission  or  rebate  of  three  cents  per  pound  on 
the  whole  consignment  of  coffee,  together  with  f25,  the 
amount  of  freight  paid  for  its  delivery  at  Omaha.  It  ap- 
pears from  the  record  that  the  price  for  which  the  suit 
was  brought  was  twentj-seven  cents  per  pound,  while  the 
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purchase  price,  according  to  the  terms  of  contract,  was 
thirty  cents.  So  it  is  evident  that  plaintiff  was  allowed 
the  profit  which  it  claimed.  It  further  appears  that  the 
court,  in  directing  the  verdict,  allowed  the  plaintiff  a 
credit  of  f25,  the  amount  of  the  freight  paid,  for  a  mere 
matter  of  computation  shows  us  that  sum  was  deducted. 
The  court  directed  a  verdict  for  the  amount  due  the  de- 
fendant herein  after  deducting  all  of  the  items  of  credit 
claimed  in  the  answer. 

It  is  apparent  that  the  rulings  of  the  district  court,  to 
which  our  attention  has  been  challenged,  were  right,  and 
we  recommend  that  its  judgment  be  afi&rmed. 

Glanvillb  and  Albert,  CC,  concur. 

Appibmbd. 


Amos  L.  Burkholder  v.  Anna  Hollicheck. 

Piled  June  18,  1903.    No.  12,865. 
Commissioner's  opinion.    Department  No.  2. 

1.  Forcible  Entry  and  Detainer:    Notice  to  Quit:    Service  Insuffi- 

cient: Subsequent  Action.  Where  the  plaintiff  fails  in  an  action 
of  forcible  entry  and  detainer,  because  of  want  of  service  of  the 
statutory  notice  to  quit,  the  Judgment  is  not  a  bar  to  another 
action  of  the  same  kind,  after  such  notice  has  been  served. 

2.  Forcible  Entry  and  Detainer:    Judgment:    Parol  Evidence  as  to 

Basis  fob.  Parol  evidence  Is  admissible  to  show  that  a  finding 
of  "not  guilty"  in  such  an  action  is  based  only  upon  want  of  serv- 
ice of  notice  to  quit. 

Error  from  the  district  court  for  Adams  county.  Tried 
below  before  Adams,  J.    Affirmed, 

Tibbets  Bros.  &  ^forey,  for  plaintiff  in  error. 

F.  P.  Olmstead  and  TV.  F.  Byrd,  contra. 

Glanviixe,  C. 

The  plaintiff  in  error  has  stated  this  case,  and  the  ques- 
tions involved  and  his  contentio-^         Uh  such  commend- 
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able  brevity  and  clearness  that  we  copy  the  sanie  from  his 
brief : 

"This  is  an  ordinary  case  of  forcible  entry  and  de- 
tainer. The  defenses  in  the  trial  court  were,  renewal  by 
parol  of  a  written  lease  for  previous  year,  and  former  ad- 
judication. 

"The  evidence  on  the  first  defense  was  conflicting;  we 
shall,  therefore,  submit  the  case  to  this  court  only  upon 
the  matters  and  things  pertaining  to  the  second  defen»\ 

"On  the  19th  day  of  April,  1901,  a  complaint  was  filed 
in  the  county  court  of  Adams  county  in  the  usual  form. 
In  this  complaint  was  an  allegation  that  plaintiff  therein 
had  served  notice  to  quit  March  1,  1901.  There  was 
a  trial  of  that  action,  April  24,  1901,  and  a  judgment 
rendered  therein,  finding  the  defendant  therein  not  guilty 
and  adjudging  costs  against  plaintiff  below. 

"Thereafter,  May  25,  1901,  another  action  was  com- 
menced in  the  same  court,  a  new  complaint  being  filed, 
which  was  identical  with  the  former  one  save  that  it  al- 
leged the  service  of  notice  ^on  or  about  May  16,  1901.* 

"To  this  complaint  an  answer  was  filed,  pleading  'not 
guilty'  and  also  res  judicata.  The  reply  was  a  general 
denial.  A  trial  was  had  to  the  court  and  judgment  was 
rendered  against  the  defendant  therein.  An  appeal  was 
prosecuted  to  the  district  court  and  again,  upon  the  same 
issues,  judgment  was  rendered  against  defendant,  plaintiff 
in  error.  To  reverse  said  judgment,  plaintiff  brings  the 
case  to  this  court.  On  the  trial,  defendant  below  intro- 
duced the  record  of  the  former  suit.  To  overcome  such 
defense,  plaintiff  below  was  allowed  to  show  by  the  county 
judge  that  the  decision  in  the  former  suit  was  based,  in  his 
mind,  upon  imperfect  service  of  the  notice  to  quit,  Ej 
ceptions  were  taken  to  the  admission  of  such  evidence  an 
to  the  instructions  relating  thereto. 

"Our  assignments  of  error  cover  only  the  questions  o 
the  admissibility  of  oral  evidence  to  contradict  the  record 
of  a  court;  allowing  a  trial  judge  to  explain  the  reasonr 
of  his  decision,  when  there  was  but  a  single  issue  involved 
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and  the  submission  to  a  jury  of  the  question  of  res  judicata 
when  the  only  issue  presented  was  nul  tiel  record.  Error 
is  also  predicated  on  the  form  of  the  instruction  submit- 
ting this  question.    •    •    ♦  . 

"Our  contention  is  that  the  service  of  the  new  notice 
to  quit  did  not  create  a  new  cause  of  action,  and  that  the 
former  acquittal  was  conclusive  and  a  bar  to  the  second 
action,  the  parties  and  the  cause  of  action  being  identical." 

In  addition  to  the  foregoing  statement  it  is  necessary 
to  say  that  the  plaintilBf  in  error,  in  his  answer,  pleads  the 
judgment  in  the  former  action  as  a  bar  to  this  action  and 
not  as  an  estoppel  upon  any  special  question  in  dispute 
between  the  parties  in  both  actions.  After  pleading  the 
judgment  his  answer  is,  "And  defendant  alleges  that  said 
former  adjudication  is  a  bar  to  the  maintenance  of  this 
present  action." 

The  plaintiff  in  error  insists  upon  three  assignments  of 
error:  (1.)  That  the  court  erred  in  not  instructing  the 
jury  to  bring  in  a  verdict  for  him,  basing  his  contention 
upon  the  proof  of  prior  judgment  as  a  bar  to  this  action. 
(2.)  That  the  court  erred  in  allowing  the  judge,  before 
whom  the  previous  action  was  tried  without  a  jury,  to 
testify  that  the  finding  of  not  guilty  made  in  the  first  ac- 
tion was  based  upon  a  want  of  service  of  the  notice  to 
quit  required  by  the  statute.  (3.)  That  the  court  erred 
in  giving  an  instruction  submitting  the  question  of 
previous  adjudication  to  the  jury. 

In  our  view  of  the  law  bearing  upon  the  question  pre- 
sented, if  the  court  did  not  err  in  admitting  the  evidence 
of  the  county  judge  then  there  was  no  error  in  refusing 
an  instruction  to  find  for  the  plaintiff  in  error,  and  no 
prejudicial  error  in  submitting  the  question  of  previous 
adjudication  to  the  jury.  We  say  this  because  the  evi- 
dence, as  it  was  admitted  and  stands  in  the  bill  of  excep- 
tions, clearly  shows,  without  contradiction,  that  the  judg- 
ment pleaded  in  bar  was  based  upon  a  contention  in  that 
case,  made  by  the  plaintiff  in  error,  that  the  defendant  in 
error  could  not  maintain  that  action  because  of  want  of 
46 
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service  of  the  notice  to  quit  required  by  the  statute,  and 
that  in  that  contention,  the  plaintiff  in  error  prevailed 
and  the  judgment  was  based  upon  the  court's  finding  ( not 
entered  of  record  but  testified  to)  on  that  question.  That 
being  his  contention  then,  and  having  prevailed  therein, 
he  can  not  now  be  heard  to  contend  that  the  service  was 
good  and  that,  therefore,  the  judgment  was  upon  the 
merits  of  the  cause.  If  A  is  sued  by  B  on  a  matter  with 
which  C  is  connected  and  contends  that  the  cause  is  joint 
between  B  and  C,  and  prevails  because  C  is  not  in,  he  can 
not  claim  misjoinder  when  sued  by  B  and  C  and  plead  the 
judgment  against  A  in  bar. 

Referring  to  the  statute,  we  find  that  section  1021  of  our 
Civil  Code  is,  in  part,  as  follows:  "And  judgments,  either 
before  the  justice  or  in  the  district  court,  under  this  chap- 
ter, shall  not  be  a  bar  to  any  after-action  brought  by  either 
party.''  This  has  reference  to  actions  of  this  kind.  The 
plaintiff  in  error  relies  upon  the  case  of  Dale  v.  Dodch'idgv, 
9  Neb.,  138,  to  sustain  his  contention  that,  notwithstand- 
ing this  statute,  the  former  judgment  between  these  par- 
ties is  a  bar  to  this  action.  We  think  the  case  referred  to 
does  not  go  to  the  extent  contended.  It  certainly  did  not 
need  to  go  so  far,  and  if  it  does,  we  are  not  willing  to  fol- 
low it.  The  syllabus  in  that  case,  upon  this  point,  is  as 
follows : 

"The  judgment  of  a  justice  of  the  peace,  or  of  the  dis- 
trict court,  in  proceedings  in  forcible  entry  and  detainer, 
is  conclusive  in  that  proceeding  on  the  matters  in  issue  at 
the  time  of  its  rendition,  unless  such  judgment  is  reversed 
or  modified  by  proceedings  in  error." 

The  judgment  offered  in  evidence,  and  not  admitted  at 
all,  in  that  action,  was  one  based  upon  the  express  finding 
of  the  court  that  the  action  was  barred  by  the  statute  of 
limitation.  That  fact  then  became  res  judicata,  and  would 
estop  either  part^^  in  any  form  of  action  to  dispute  the 
fact  so  found.  That  fact  established,  would  defeat  a  sub- 
sequent action  in  this  form  on  the  same  cause;  and  the 
judgment  and  finding  constituting  indisputable  evidence 
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as  between  the  parties  that  that  fact  existed,  the  judg- 
ment was  admissible  as  evidence  of  the  fact  so  found. 

The  distinction  between  that  case,  and  the  one  before  us, 
is  that  the  finding  of  the  court  upon  which  it  based  the 
judgftient  offered  in  evidence  in  that  action  is  a  finding 
upon  a  question  actually  involved  in  the  later  action,  and 
was  conclusive  upon  that  question  so  as  to  necessarily  de- 
feat the  second  action.  In  the  present  case,  the  finding  of 
the  court  upon  which  it  based  the  judgment  relied  upon  as 
a  bar  is  upon  a  question  not  involved  in  the  second  action 
and,  therefore,  can  not  be  conclusive  in  this  action  be- 
cause that  matter  is  not  in  issue  in  the  two  cases. 

We  think  the  provision  of  the  statute  above  quoted 
must  at  least  be  given  force  enough  to  hold  that  such  a 
judgment  shall  be  no  bar  to  another  after-action  of  the 
same  kind,  when  any  fact  has  transpired  after  the  former 
trial  that  changes  the  rights  of  the  parties  to  the  litiga- 
tion. A  judgment  in  a  former  action  is  a  bar  to  a  later 
action,  only  when  the  two  actions  are  so  far  identical  that 
the  same  evidence  would  sustain,  and  would  be  required 
to  sustain,  the  two  actions.  Applying  that  test,  the  judg- 
ment pleaded  in  this  case  is  not  a  bar  to  this  action. 

In  section  111  of  Herman,  Estoppel  and  Res  Judicata, 
it  is  said :  "In  order  to  make  a  judgment  effectual  as  an 
estoppel,  the  cause  of  action  must  be  substantially  the 
same ;  it  must  be  sustained  by  the  same  evidence,  although 
the  form  of  the  action  may  be  different." 

Again,  a  judgment  operates  as  a  bar  to  a  subsequent 
action  for  the  same  cause,  only  when  it  is  a  judgment  upon 
the  merits.  It  is  contended  by  the  plaintiff  in  error  that 
proper  service  of  notice  to  quit,  as  provided  by  statute,  is 
not  an  element  of,  or  part  of,  the  cause  of  action  in  such 
cajses  as  the  present.  We  are  inclined  to  doubt  this  propo- 
sition, for  such  actions  would  appear  from  history  to 
be  gwcwi-criminal  and  it  would  seem  that  the  legislature 
has,  in  effect,  said  that  the  defendant  shall  not  be  con- 
sidered guilty  unless  he  has  failed  to  vacate  the  premises 
after  having  been  notified  to  do  so  in  the  manner  provided 
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and  that,  if  no  notice  to  quit  is  given,  he  is  not  guilty. 
In  section  212  of  the  work  above  referred  to,  it   is  said: 

"The  judgment  must  be  on   the  merits.     If    the   real 
merits  of  the  action  are  not  decided  in  the  first,  the  prior 
judgment  is  no  bar.     Generally,  where  questions  of  this 
kind  arise,  regarding  the  identity  of  the  matters  litigrated 
in  the  former  suit,  parol  evidence  is  admissible  to  show 
what  transpired  on  the  former  trial  in  order  to  exiilain 
the  record;  and  if  the  record  shows  that  the  same  cause 
of  action  was  apparently  determined  in  the  first  suit  it 
will  be  pnma  facte,  but  not  conclusive,  evidence  that  it 
has  passed  ^in  rem  judicatum';  and  the  burden  of  provin 
that  it  did  not,  is  upon  the  party  against  whom  the  record 
is  used.    Where  the  party  against  whom  a  record  is  sought 
to  be  used  fails  to  ofifer  any  evidence  to  show  that  the 
general  verdict  in  the  prior  action  was  not  rendered  upon 
the  issue  involving  the  merits,  the  judgment  in  the  first 
suit,  instead  of  being  prima  facie  evidence  for  the  parir 
in  whose  favor  it  was  rendered,  is  conclusive." 

But  if  the  decision  of  the  court  based  upon  the  want  of 
such  notice  is  a  decision  of  the  case  upon  its  merits,  then 
it  i:*  because  such  notice  is  a  part  of  the  cause  of  action. 

If  judgment  went  against  the  defendant  in  error  be- 
cause of  a  want  of  an  element  in  his  cause  of  action  as 
then  existing,  which  can  be  supplied  by  the  lapse  of  time 
or  some  subsequent  action  or  event,  and  it  is  so  supplied, 
his  complete  cause  of  action  on  the  second  trial  is  not  the 
same  as  his  incomplete  cause  of  action  at  the  time  of  the 
first  trial  so  as  to  make  the  former  judgment  a  bar.  If 
JTidLMHcnt  be  rendered  for  a  defendant  in  an  action  up<in  a 
pioTi'issory  note  because  the  note  is  not  yet  due,  the  judg- 
ment is  no  bar  to  an  action  upon  the  note  when  liis  right 
of  action  tliereon  has  been  completed  by  the  flux  of  time. 

We  tliink  the  evidence  of  the  trial  judge  in  the  former 
action,  sliowing  that  the  plaintiff  in  error  prevailed 
therein  only  because  of  want  of  service  of  notice  to  quit, 
was  proi}erly  admitted  to  show  what  was  in  fact  decided 
in  the  former  action,  and  that  such  evidence  conclusively 
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shoi^^'S  that  the  judgment  was  not  a  bar  to  the  present  ac- 
tion and  created  no  estoppel  against  the  defendant  in 
error  on  any  necessary  element  of  Kis  present  cause  of 
a^ction  and  that  the  court,  upon  the  evidence,  would  have 
been  justified  in  instructing  the  jury  for  the  defendant  in 
error  on  this  branch  of  the  case  and  that  there  is  no 
prejudicial  error  in  the  form  if  its  submission. 

We  are  of  the  opinion  that  there  is  no  prejudicial 
error  shown  by  this  record,  and  recommend  that  the 
judgment  of  the  district  court  be  affirmed. 

Barnes  and  Albert,  CO.,  concur. 

Affirmed. 


Sarah  C.  Figg  bt  al.  v.  Albert  J.  Donahoo. 

Filed  June  18, 1903.   No.  12,881. 
(Commissioner's  opinion.    Department  No.  3. 

1.  Jury:    Challenge  fob  Cause:    Pbiob  Service  Within  Two  Teabs: 

Trial.  It  is  sufficient  cause  of  challenge  to  any  person  called  as 
a  Juror  in  the  district  court  that  he  has  been  summoned  and 
served  as  a  juror  in  that  court  at  any  term  held  within  two  years 
prior  to  the  time  of  such  challenge.  The  statute  giving  the  right 
of  challenge  was  particularly  aimed  at  what  are  known  as  pro- 
fessional Jurymen. 

2.  Trial:    Pleading  Affirmative  Defense:    Evidencb:     Instructions. 

Where  an  affirmative  defense  is  set  out  in  an  answer  and  evidence 
tending  to  support  such  defense  is  given  on  the  trial,  the  court 
should  call  the  attention  of  the  Jury  to  that  phase  of  the  case 
by  a  proper  instruction. 

Error  from  the  district  court  for  Sarpy  county.   Tried 
below  before  Read,  J.    Reversed. 

E.  8.  Nickerson  and  0eorge  A.  Magney,  for  plaintiffs  in 
error. 

Wright  d  Btout,  contra. 
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This  suit  was  brought  by  Albert  J.  Donahoo  to  recover 
damages  from  Sarah  and  Louis  Figg  on  the  ground  that 
they  had  alienated  his  wife's  affections  and  caused  her  to 
abandon  him.  The  answer  denied  the  allegations  of  the 
petition  and,  as  an  affirmative  defense,  alleged  that  Dona- 
hoo had  abused,  mistreated  and  beaten  his  wife  until  he 
had  alienated  her  affections  and  driven  her  from  home. 
The  case  was  tried  to  a  jury,  resulting  in  a  verdict  against 
the  plaintiffs  in  error  for  f7,500,  and  the  case  is  brought 
here  for  review. 

The  errors  upon  which  a  reversal  is  asked,  are:  1st 
That  the  court  erred  in  overruling  a  challenge  of  the 
plaintiffs  in  error  to  one  of  the  jurors  on  the  ground  that 
he  had  served  on  the  jury  in  that  court  within  two  years, 
2d.  That  the  court  erred  in  failing  to  instruct  the  jury 
upon  all  the  material  issues  in  the  case.  3d.  That  the  ver- 
dict is  exorbitant,  not  sustained  by  the  evidence,  and  the 
result  of  passion  and  prejudice. 

One  Jewett  was  a  talesman  called  in  by  the  sheriff  after 
both  parties  had  exhausted  their  peremptory  challenges, 
and  was  the  last  juror  called.  He  was  challenged  by  the 
defendants  on  the  ground  that  he  had  served  ujwn  the 
jury  in  the  same  court  wdthin  two  years  prior  to  the  time 
of  the  challenge.  The  case  was  tried  at  the  March,  1902, 
term  of  the  district  court  for  Sarpy  county,  and  it  clearly 
appears,  and  is  not  controverted,  that  Jewett  was  a  juror 
serving  as  a  talesman  at  the  April,  1901,  term  of  said 
court.  On  the  examination  of  this  juror  objection  to  his 
sitting  in  the  case  was  made  in  the  following  language: 
*^We  want  to  excuse  him  on  the  ground  that  he  served  on 
a  jury  within  the  last  two  years."  And  again,  after  some 
further  inquiries,  the  following  objection  was  made :  "We 
challenge  him  on  the  ground  that  he  served  as  a  talesman 
within  two  years.'*  It  is  now  insisted  that  these  objections 
were  not  specific  and  framed  in  the  language  of  the  statute. 
We  have  never  understood  that  an  objection  to  a  juror 
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should  be  made  in  the  exact  statutory  language.  It  is 
sufficient  if  the  attention  of  the  court  is  directed  to  the 
specific  objection  made  and  it  can  not,  with  any  degree  of 
fairness,  be  urged  that  the  attention  of  the  court  was  not 
directed  to  the  particular  disqualification  offered  against 
this  juror.  It  is  further  urged  that  the  statute  is  not  di- 
rected against  one  who  has  been  called  as  a  talesman  and 
who  has  served  as  such  at  some  former  term  of  the  court 
within  the  period  of  two  years,  but  that  the  objection 
goes  to  those  who  have  been  regularly  drawn  and  sum- 
moned as  one  of  the  regular  panel  of  jurors. 

We  think  that  the  former  decisions  of  this  court  have 
placed  this  question  beyond  doubt  or  controversy,  but  it 
is  urged  with  such  confidence  that  we  have  again  ex- 
amined the  question  and  the  course  of  legislation  relating 
to  the  drawing  of  jurors  and  the  objections  for  cause  which 
may  be  urged  against  a  party  summoned  or  called  as  a 
juror.  Section  665  of  the  General  Statutes  of  1873  is  in 
the  following  language : 

"It  shall  be  the  duty  of  the  county  commissioners,  in 
selecting  and  furnishing  to  the  clerk  the  names  of  the  per- 
sons qualified  to  serve  as  grand  and  petit  jurors,  so  to 
select  and  arrange  that  no  one  person  shall  serve  on  the 
jury  a  second  time  before  all  qualified  persons  shall  have 
served  respectively  in  rotation,  according  to  the  best  in- 
formation that  can  be  obtained." 

No  statutory  grounds  for  chaJlege  to  a  juror  called  in 
a  civil  action  was  provided  by  this  statute.  In  1881  sec- 
tion 665  was  amended  saas  to  read  as  follows: 

"No  person  shall  be  summoned  as  a  juror  in  any  dis- 
trict court  of  this  state  more  than  once  in  two  years,  and 
it  shall  be  sufficient  cause  of  challenge  to  any  juror  called 
to  be  sworn  in  any  cause,  that  he  has  been  summoned  and 
attended  said  court  as  a  juror  at  any  term  of  said  court 
held  within  two  years  prior  to  the  time  of  such  challenga 
Provided,  No  finding,  verdict  or  inquest  returned  by  any 
jury  shall  be  invalidated  or  set  aside,  because  a  member 
of  such  jury  served  as  a  grand  or  petit  juror  within  the 
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t    o  (2)  years  immediately  preceding  such  verdict  or  in- 
quest." 

In  Wiseman  r.  BrnnSy  36  Neb.,  467,  this  statute   was 
br()u<»lit  in  question  under  the  following  state  of  facts: 
One  Jenal  was  called  as  a  juror  and  in  his  examination 
on  his  voir  dire  stated  that  he  had  been  a  talesman  in  that 
court  a  little  more  than  erne  year  prior  to  that  date.     He 
was  thereupon  challenged  for  cause  by  Wiseman  and  the 
challenge    overruled,    to    which    exceptions   were    taken. 
Wiseman  then  exhauste<l  his  peremptory  challenges  and, 
being  defeated  in  the  case,  brought  the  case  to  this  court 
on  error,  alleging  that  his  objections  to  the  juror  should 
have  been  sustained.    In  that  case  it  was  urged,  as  in  the 
case  at  bar,  that  the  juror,  having  served  as  a  talesman 
only,  did  not  come  within  the  prohibition  of  the  statute. 

The  court  said : 

"It  will  be  observed  that  the  word  ^summon'  or  *sum- 

monc^r  is  used  whether  the  names  of  jurors  are  drawn 
from  the  box  or  whether  called  bv  the  sheriff,  and  the 
same  words  are  used  by  this  court  in  Dodge  v.  The  People. 
4  Neb.,  220,  in  speaking  of  talesmen  brought  in  by  the 
sheriff  to  serve  as  jurors.  The  statute  has  made  no  ex- 
ceptions in  favor  of  talesmen  and  we  do  not  feel  justified 
in  making  exceptions.  The  purpose  of  the  statute  seems 
to  be  to  exclude  professional  jurymen,  but  whether  so  or 
not  the  language  is  plain  and  unambiguous.  It  is  there- 
fore a  good  cause  of  challenge  to  one  called  as  a  juror  that 
he  has  been  summoned  and  attended  the  district  court  as  a 
juror  at  any  term  of  court  held  within  two  years  prior  to 
the  time  of  challenge,  and  this  rule  applies  to  those  sum- 
moned as  talesmen.  The  judgment  is  therefore  reversed 
and  the  cause  remanded  for  further  proceedings." 

In  Coil  i\  Htate.  62  Neb.,  15,  it  is  Siiid  at  page  20:  "The 
right  of  a  defendant  to  challenge  a  juror  in  either  a  ciril 
or  a  crimiual  cause,  on  the  ground  that  he  has  been  sum- 
moned and  served  as  such  in  the  same  court  within  the 
two  preceding  years,  must  be  conceited  without  discussion. 
The  right  is  given  by  the  statute,  has  been  confirmed  by 
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the  decisions  of  this  court  and  is  held  to  extend  to  those 
who  have  been  called  to  serve  as  talesmen  as  well  as  those 
summoned  on  the  regular  panel.'* 

In  the  light  of  these  decisions,  if  the  opinion  of  this  ' 
court  was  necessary  to  determine  the  meaning  of  a  statute 
as  plainly  written  as  the  one  under  discussion,  we  can  not 
see  how  it  can  be  claimed  that  the  objection  to  the  juror 
was  not  well  taken.  The  cause  calling  for  an  amendment 
of  our  jury  law  as  it  stood  in  1873  is  well  known  to  the 
profession.  In  many  of  the  large  cities  and  towns  of  the 
state  what  were  known  as  professional  jurors  were  in  at- 
tendance at  every  term  of  the  court  Many  complaints 
were  made  that  the  juries  in  nearly  all  of  the  contested 
cases  were  largely  composed  of  this  class  and  that  certain 
parties  and  their  attorneys  often  secured  an  unfair  ad- 
vantage by  having  their  causes  submitted  and  tried  to  a 
jury  so  formed.  The  purpose  of  the  statute  was  to  prevent 
the  trial  of  a  cause  to  such  professional  jurors  against 
the  objection  of  either  of  the  parties.  If  both  parties  to 
the  action  were  satisfied  with  the  jury  as  impaneled,  then 
ft  was  wisely  provided  by  the  statute  that  they  could  not, 
after  verdict  against  them,  take  advantage  of  its  terms  by 
urging  the  disqualification  of  the  juror  on  a  motion  to  set 
aside  the  verdict.  But  if  before  the  jury  were  impaneled 
objection  is  made,  the  court  has  no  discretion  but  to  sus- 
tain it. 

The  court  in  its  instructions  made  a  fair  and  full  state- 
ment of  the  issues  raised  by  the  pleadings  and  in  its  third 
instruction  told  the  jury : 

"If  you  find  from  a  preponderance  of  the  evidence  that 
the  conduct  of  the  defendants  together,  or  either  of  them 
alone,  was  the  controlling  cause  which  induced  the  plain- 
tiff's ynte  to  leave  him  and  that  without  such  conduct  his 
said  wife  would  not  have  left  him,  then  he  would  be  en- 
titled to  recover  from  that  one  of  the  defendants  whose 
conduct  furnished  such  controlling  cause,  or  from  both 
defendants,  if  each  of  them  contributed  to  such  controlling 
cause,  although  there  might  have  been  other  causes  con- 
tabuting  to  the  same  result'' 
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This  is  the  only  instruction  in  which  the  attention  of 
the  jury  is  directed  to  the  affirmative  defense  set  up  in 
the  answer  of  the  defendants  to  the  effect  that  the  plain- 
tiff's own  conduct  and  cruelty  to  his  wife  caused  her  to 
abandon  him.  Without  at  this  time  expressing  any  opinion 
upon  the  character  or  weight  of  the  evidence  offered  by  the 
defendant  in  support  of  this  defense,  it  is  sufficient  to  say 
that  there  was  evidence  tending  to  prove  these  allegations 
of  the  answer,  and  complaint  is  made  that  the  court  in 
its  instructions  did  not  pointedly  and  specifically  call  the 
attention  of  the  jury  to  this  phase  of  the  case,  and  say  to 
them  in  effect  that  if  his  own  conduct  was  the  controlling 
cause  which  induced  his  wife  to  leave  him  that  no  recovery 
could  be  had  against  the  defendants.  It  has  always  been 
the  rule  that  the  charge  of  the  court  should  be  a  clear  and 
explicit  statement  of  the  law  applicable  to  the  facts  in  the 
case  and  should  cover  all  the  questions  involved  in  the 
issue,  and  this  he  should  do  whether  requested  or  not 
Kyd  V.  Cook^  56  Neb.,  71;  Milton  v.  State,  6  Neb.,  136; 
Cunningham  v.  Fuller,  35  Neb.,  58;  City  of  Plattsmouth  v, 
Boeck,  32  Neb.,  297;  City  of  Lincoln  v.  Beckman,  23  Neb., 
677. 

Without  at  this  time  saying  that  the  failure  of  the  court 
to  specifically  call  the  attention  of  the  jury  to  this  affirm- 
ative defense  is  reversible  error,  it  must,  we  think,  be  con- 
ceded that  to  do  so  in  a  proper  instruction  would  be  the 
more  satisfactory  method  of  submitting  the  case  to  the 
jury,  and  these  observations  are  made  for  the  purpose  of 
calling  the  attention  of  the  trial  court  to  what  may  at 
least  be  said  to  be  an  omission  in  its  instructions. 

For  the  error  above  pointed  out  in  overruling  the  ob- 
jection made  to  the  juror  Jewett,  it  is  recommended  that 
the  judgment  of  the  district  court  be  reversed  and  the  case 
remanded  for  another  trial. 

KiEKPATRicK  and  Pound,  CO.,  concur. 

Rbversesd  and  remanded. 
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MiCHAMi  Jordan  v.  Samuel  E.  Howe. 

Filed  June  18,  1903.    No.  12,901. 

Commissioner's  opinion.    Department  No.  1. 

Evidence:  Transcript  of  Reporter's  Notes  of  Former  Trial:  Admis- 
sibility. "The  law  makes  no  provision  for  the  certification  by  the 
shorthand  reporter  of  the  proceedings  of  the  district  court,  hence 
a  transcript  of  his  notes,  although  accompanied  by  a  formal  cer- 
tificate, is  not  admissible  as  independent  evidence."  Smith  v. 
State,  42  Neb.,  356,  60  N.  W.  Rep.,  585,  followed  and  approved. 

Erbob  from  the  district  court  for  Cherry  county. 
Tried  below  before  Harrington,  J.    Reversed. 

W.  W.  Woody  for  plaintiff  in  error. 

A,  M.  Morrissey  and  Allen  G.  Fisher ^  contra. 

Oldham^  C. 

This  was  an  action  for  damages  for  injuries  alleged  to 
have  been  received  from  a  dangerous  and  vicious  horse 
owned  by  the  defendant.  There  was  a  trial  to  a  jury  in 
the  court  below;  judgment  for  plaintiff,  and  defendant 
brings  error  to  this  court. 

No  complaint  is  made  of  the  instructions  given  or  re- 
fused by  the  trial  court.  The  first  matter  called  to  our 
attention  is  as  to  the  action  of  the  trial  court  in  overruling 
an  application  for  a  continuance  made  by  the  defendant 
on  account  of  the  sickness  of  defendant  and  his  consequent 
inability  to  attend  the  trial.  We  have  examined  the  show- 
ing made  in  support  of  this  application  and  do  not  think 
the  trial  court  abused  its  discretion  in  denying  the  same. 
A  more  serious  question,  however,  is  urged  with  reference 
to  the  action  of  the  court  in  admitting  the  transcript  of 
the  reporter's  notes  taken  at  a  former  trial  of  the  same 
case  before  another  judge  of  the  district,  purporting  to 
contain  the  testimony  of  plaintiff's  witness,  Herbert  Rog- 
ers.   The  only  foundation  laid  for  the  introduction  of  this 
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transcript  was  the  evidence  of  plaintiff's  attorney  that  he 
had  been  present  at  the  former  hearing  of  the  ease  and  had 
heard  the  witness  testifj^  and  that  J.  D.  Scott  was  the 
official  reporter  and  took  the  testimony  of  all  the  wit- 
nesses sworn  at  the  former  trial.  He  then  produced  a 
transcript  of  the  evidence  of  the  witness,  certified  to  by 
J.  D.  Scott,  as  official  reporter,  and  purporting  to  contain 
all  the  evidence  given  by  the  witness.  Proper  objection 
was  interposed  to  the  introduction  of  the  transcript  by 
the  defendant;  the  objection  was  overruled  and  the  tran- 
script adinitted.  We  think  this  action  of  the  trial  court 
was  erroneous.  It  has  been  held  by  this  court  that,  "The 
law  makes  no  provision  for  the  certification  by  the  short- 
hand reporter  of  the  proceedings  of  the  district  court, 
hence  a  transcript  of  his  notes,  although  accompanied  by  a 
formal  certificate,  is  not  admissible  as  independent  e^n- 
dence."  Smith  v  State,  42  Neb.,  356,  60  N.  W.  Rep.,  585; 
State  V,  Ambrose.  47  Neb.,  at  page  240,  66  N.  W.  Rep., 
306;  German  National  Bank  v.  Leonard^  40  Neb.,  at  page 
685,  59  N.  W.  Rep.,  107.  The  evidence  contained  in  the 
transcript  was  of  a  character  highly  prejudicial  to  the 
defendant.  While  it  is  true  that  other  witnesses  testified 
to  substantially  the  same  facts,  yet  this  we  do  not  think 
would  necessarily  cure  the  error  in  the  admission  of  this 
evidence.  The  material  facts  in  dispute  in  the  contro- 
versv  were  as  to  whether  the  horse  owTied  bv  defendant 
was  of  a  dangerous  and  vicious  disposition,  and  whether 
this  fact  was  known  by  defendant  at  the  time  he  requested 
plaintiff  to  go  and  feed  his  team.  The  evidence  contained 
in  the  transcript  tended  to  support  the  contention  of 
plaintiff  on  each  of  these  propositions  and  the  mere  fact 
that  there  was  sufficient  evidence  in  the  record  to  have 
sustained  the  verdict  of  the  jury  without  this  additional 
testimony  can  not  be  urged  in  justification  of  the  ruling, 
nor  is  the  contention  that  defendant  has  waived  his  right 
to  complain  of  the  reading  of  the  transcript  made  by  the 
same  reporter  of  the  testimony  of  the  defendant  himself 
given  at  the  former  hearing.    The  court^s  action  in  admi! 
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ting  the  transcript  of  the  testimony  of  defendant  was 
probably  a  condition  on  which  the  application  for  a  con- 
tinuance was  overruled.  In  any  event  we  would  not  be 
justified  in  setting  off  errors  in  the  admission  of  incom- 
petent testimony  against  each  other  or  in  speculating  on 
the  probable  eflfect  that  incompetent  testimony  admitted 
on  each  side  might  have  had  on  the  verdict  of  the  jury. 
It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  reversed,  and  the  cause  remanded  for 
further  proceedings. 

Hastings  and  Ames,  CO.,  concur. 

Bbvbbsbd  and  remanded. 


Elisha  a.  Gushing  v.  Mary  Conness. 

Filed  June  18,  1903.    No.  12,921. 
Commissioner's  opinion.    Department  No.  2. 

1.  Ejectment:     Descbiption:     Pleading:     Constbuction.     Where    the 

petition  in  an  ejectment  suit  contains  a  particular  description,  by 
courses  and  distances,  of  the  land  sought  to  be  recovered,  such 
description  will  prevail  over  a  general  statement  that  the  land  is 
a  part  and  parcel  of  a  certain  lot. 

2.  Ejectment:    Description:    Pleading:    Evidence.    Evidence  of  owner- 

ship and  right  to  the  possession  of  the  south  twenty  feet  of  lot 
155  in  the  village  of  Grafton  will  not  sustain  a  Judgment  for  the 
possession  of  a  tract  of  land  described  therein  as  commencing 
eighteen  feet  north  of  the  southeast  corner  of  lot  155,  running 
thence  east  forty  feet,  thence  north  two  feet,  thence  west  forty  feet, 
thence  south  on  the  west  line  of  said  lot  two  feet  to  the  place  of 
beginning,  although  there  is  a  general  statement  therein  that  the 
tract  is  a  part  and  parcel  of  said  lot. 

Error  from   the  district   court  for  Fillmore  county. 
Tried  below  before  Stubbs^  J.    Reversed. 

Charles  H.  and  F.  W.  Sloan,  for  plaintiff  in  error. 

In  all  actions  for  the  recovery  of  real  property,  it  shall 
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be  described  with  suflSeient  certainty  to  enable  the  officer 
holding  the  execution  to  identify  it.  Section  133,  Code 
of  Civil  Procedure.  When  lands  are  demanded,  the  de- 
scription of  them  in  the  declaration  must  be  so  certain 
that  seisin  may  be  delivered  by  the  sheriff  without  refer- 
ence to  any  description  dehors  the  writ,  and  such  as  would 
enable  a  competent  surveyor  to  identify  the  exact  lands 
declared  upon.  Lane  v.  Abbott j  23  Neb.,  489;  Atwood  v, 
Atvyood,  22  Pick.  [Mass.],  283;  Miller  v.  Miller,  16  Pick. 
[Mass.],  215. 

No  judgment  could  be  properly  rendered  on  such  a 
description  as  that  in  plaintiflf's  petition,  and  it  was  error 
to  refuse  to  order  a  retrial  after  proper  amendnient. 
Smith  V.  PHce,  7  S.  W.  Rep.  [Ky.],  918. 

H,  P.  Wilson-^  contra. 

Had  defendant  any  doubt  as  to  the  land  described  in 
the  petition  because  of  defective  description  or  variance 
therein  he  had  his  right  of  motion  to  make  more  definite 
and  certain.  Powers  v.  Powers,  20  Neb.,  529;  Kime  v. 
Jesse,  52  Neb.,  606 ;  Darst  v.  Perfect,  42  Neb.,  574 ;  First 
Nat.  Bank  t\  Smith,  36  Neb.,  199.  Or,  had  he  deemed  it 
an  "impossible  description  of  any  area,"  he  might  have 
demurred  for  sufficiency  of  facts  to  state  a  cause  of  action. 
Powers  V,  Powers,  20  Neb.,  529;  Kime  v.  Jesse,  52  Neb., 
606. 

No  variance  between  the  allegation  in  the  pleading  and 
the  proof,  is  to  be  deemed  material,  unless  it  has  actually 
misled  the  adverse  party  to  his  prejudice,  in  maintaining 
his  action  or  defense  ujwn  the  merits.  Whenever  it  is 
alleged  that  a  party  has  been  so  misled,  that  fact  must 
be  proved  to  the  satisfaction  of  the  court,  and  it  must 
also  be  shown  in  M'hat  respect  he  has  been  misled,  there- 
upon the  court  may  order  the  pleading  to  be  amended 
upon  such  terms  as  may  be  just.  Section  138,  Code  of 
Civil  Procedure.  The  defendant  did  not  suggest  that  he 
had  been  misled  by  the  variance  and  hence  if  it  were  a 
variance  it  was  the  duty  of  the  court  to  disregard  it 
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Bedtkey  v,  Bcdtlcif,  89  N.  W.  Rep.  [S.  D.],  479;  Meldrum 
V.  Kcnefick,  89  N.  W.  Kep.  [S.  D.],  863.  Our  own  court 
also  sustains  this  rule.  Connor  v.  Becker ^  62  Neb.,  856; 
Toy  V.  McHugh^  62  Neb.,  820 ;  Kopplckom  v.  Huffman,  12 
Neb.,  95;  Nebraska  Land,  Stock-Growing  &  Investment 
Co.  V.  Cutting,  51  Neb.,  647;  State  Ins.  Co.  v.  Schreck,  27 
Neb.,  527;  28  Am.  &  Eng.  Ency.  Law  [1st  ed.],  54;  Minard 
V.  Burt  is,  83  Wis.,  267. 

After  trial  and  verdict  upon  the  merits,  pleadings  will 
be  most  strongly  construed  against  the  objecting  party. 
Rosenbaum  v.  Russell,  35  Neb.,  513;  Union  Life  Ins.  Co.  v. 
Parker,  66  Neb.,  395.  In  such  cases  the  pleadings  will  be 
sustained  if  possible.  Johnston  v.  Spencer,  51  Neb.,  198; 
Roberts  v.  Taylor,  19  Neb.,  184;  Marvin  v.  Weider,  31 
Neb.,  774;  Peterson  v.  Hopewell,  55  Neb.,  670;  German 
Ins.  Co.  V.  Frederick,  57  Neb.,  538;  Lubker  v.  Grand  De- 
tour Plow  Co.,  53  Neb.,  Ill;  American  Fire  Ins.  Co.  v. 
Landfare,  56  Neb.,  482;  Chambers  v.  Barker,  2  Neb. 
[Unof.],  523;  Albion  Milling  Co.  v.  First  Xat.  Bank,  64 
Neb.,  116 ;  Hartzell  v.  McClurg,  54  Neb.,  313,  316. 

Barnes,  G. 

Mary  Conness,  the  defendant  herein,  commenced  an 
action  in  the  district  court  for  Fillmore  county  against  the 
plaintiff  in  error,  Elisha  A.  Gushing,  to  recover  the  i)0s- 
session  of  a  certain  piece  of  real  estate,  and  her  petition  in 
that  behalf  contained  the  following  description: 

"That  said  plaintiff  is  seized  of,  and  has  a  legal  estate 
in,  the  following  described  real  estate,  to  wit:  A  piece 
and  parcel  of  land  commencing  at  a  point  eighteen  feet 
north  of  the  southeast  corner  of  lot  155,  thence  running 
east  forty  feet  parallel  with  the  south  line  of  said  lot, 
thence  running  north  two  feet  on  a  line  parallel  with  the 
west  line  of  lot  155,  thence  running  west  forty  feet  on  a 
line  parallel  with  the  south  line  of  lot  155,  thence  running 
south  two  feet  on  the  west  line  of  said  lot  155  to  place  of 
beginning;  all  of  which  is  a  part  and  parcel  of  lot  155  in 
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the  viljage  of  Grafton  in  the  county  of  Fillmore  and  8tate 
of  Nebraska." 

In  addition  to  this  description  her  petition  contained 
the  usual  and  necessary  averments  to  sustain  an  action 
in  ejectment.  Cusliing  appeared  and  filed  his  answer, 
which  was  a  general  denial  of  the  facts  contained  in  the 
petition.  Thereafter,  when  the  case  came  on  for  trial 
bf^fore  the  court  and  jury,  the  defendant  objected  to  the 
introduction  of  any  evidence  because  the  plaintifF^s  peti- 
tion did  not  state  facts  sufficient  to  constitute  a  cause  of 
action;  the  objection  was  overruled,  the  trial  proceeded, 
and  after  the  introduction  of  all  of  the  evidence  the  de- 
fendant moved  the  court  to  direct  a  verdict  in  his  favor; 
the  mcton  was  overruled,  and  the  court  upon  his  own 
motion  directed  the  jury  to  return  a  verdict  in  favor  of 
the  plaintiff.  The  verdict  returned  was  in  the  words  and 
figures  following: 

"We,  the  jury  in  this  case,  being  duly  impaneled  and 
sworn,  do  find  and  say  that  upon  the  issues  joined  we  find 
the  title  and  right  of  possession  of  the  premises  in  con- 
troversy in  the  plaintiff." 

A  motion  for  a  new  trial  was  overruled,  and  judgment 
was  entered  on  the  verdict,  as  follows: 

"It  is  further  considered,  adjudged  and  decreed  by  the 
court  that  the  title  in  and  to  the  premises  described  in 
the  plaintiff's  petition,  to  wit :  a  piece  and  parcel  of  land 
commencing  at  a  point  eighteen  feet  north  of  the  south- 
east corner  of  lot  No.  155,  thence  running  east  forty  feet 
parallel  with  the  south  line  of  said  lot  No.  155,  thence 
running  north  two  feet  on  a  line  parallel  with  the  wefi^t 
line  of  lot  No.  155,  thence  running  west  forty  feet  on  a 
line  parallel  with  the  south  line  of  lot  No.  155,  thence 
south  two  feet  on  the  west  line  of  said  lot  No.  155  to  the 
place  of  beginning;  all  of  which  is  a  part  and  parcel  of 
lot  No.  155  in  the  village  of  Grafton,  county  of  Fillmore 
and  state  of  Nebraska,  be  and  the  same  hereby  is  declared 
and  decreed  to  be  vested  in  the  plaintiff,  Mary  Conness; 
and  that  the  plaintiff,  Mary  Conness,  have  judgment  for 
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and  recover  of  the  defendant,  Elisha  Cashing,  the  said 
premises  hereinbefore  described  and  her  cost  herein  ex- 
pended taxed  at  $ ." 

From  that  judgment.  Gushing  prosecuted  error  to  this 
court  and  now  contends  that  he  should  have  been  granted 
a  new  trial  by  the  court  below  because  the  property  was 
not  described  in  the  petition  or  judgment  with  sufficient 
certainty  to  enable  the  officer  holding  the  execution  to 
identify  it;  that  no  judgment  could  be  properly  rendered 
on  such  a  description  as  that  contained  in  plaintiirs  peti- 
tion, and  that  the  judgment  is  not  sustained  by  the 
evidence. 

It  appears  from  a  careful  inspection  of  the  record  that 
there  was  a  mistake  in  the  description  of  the  land  sought 
to  be  recovered  as  set  forth  in  the  petition.  The  evidence 
clearly  establishes  the  fact  that  the  action  was  brought 
to  recover  the  possession  of  a  strip  of  land  described  as 
follows :  Commencing  at  a  point  eighteen  feet  north  of 
the  g:outhwest  corner  of  lot  155,  in  the  village  of  Grafton, 
Fillmore  county,  Nebraska,  running  thence  east  forty  feet 
on  a  line  parallel  with  the  south  line  of  said  lot,  thence 
north  two  feet  thence  west  forty  feet,  thence  south  two  feet 
on  the  west  line  of  said  lot  to  the  place  of  beginning.  The 
testimony  shows  that  the  defendant  in  error  was  the 
owner  and  entitled  to  the  possession  of  the  south  twenty 
feet  of  the  lot  in  question;  that  her  building  was  situated 
on  the  southwest  corner  of  the  lot  fa(*ing  the  west;  that 
it  was  eighteen  feet  wide  and  forty  feet  long;  the  action 
was  brought  to  recover  the  two  feet  of  ground  lying  north 
of  her  building,  and  embraced  in  the  tract  owned  by  her. 

From  the  evidence  it  appears  beyond  question  that  the 
plaintiff  in  error  was  in  poi^session  of  a  building  situated 
near  to,  and  just  north  of,  the  defendant's  building;  that 
there  was  a  stairway  between  the  two  buildings,  and 
about  two  feet  thereof  belonged  to  the  defendant  and  was 
situated  on  her  land.  This  stairway  was  used  for  the  pur- 
pose of  gaining  access  to  the  upper  rooms  of  the  two  build- 
ings, and  had  been  used  by  both  parties  for  a  number  of 
47 
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years  prior  to  the  commencement  of  this  action;  that 
shortly  before  that  date  plaintiff,  for  some  reason,  which 
is  not  disclosed,  nailed  up  the  door  and  refused  defendant 
access  to,  and  the  use  of,  her  part  of  said  stairw^ay,  and 
she  thereupon  commenced  this  action.  On  the  trial  sfie 
introduced  suflficient  evidence  to  establish  her  title  to  the 
south  twenty  feet  of  lot  155,  by  mesne  conveyances  from 
the  original  patentee  of  the  land  on  which  the  village  of 
Grafton  is  situated.  This  evidence  was  introduced  with- 
out valid  objection  on  the  part  of  the  plaintiff  herein,  and 
no  substantial  defense  was  offered  or  made  by  him.  He 
evidently  relied  on  the  defective  description  contained  in 
the  petition,  and  now  contends  that  for  such  defect  the 
judgiuent  should  be  reversed.  Under  the  evidence  containtnl 
in  the  bill  of  exceptions  the  trial  court  properly  instructed 
the  jury  to  return  a  verdict  for  the  plaintiff  (defendant 
herein),  and  no  other  verdict  could  have  been  rendered 
or  sustained ;  but  the  court  should  have  required  the  peti- 
tion to  be  amended  so  as  to  conform  to  the  evidence  and 
tlie  facts  proved  on  the  trial.  This  was  not  done  and  the 
judgment  rendered  on  the  verdict  followed  the  description 
contained  in  the  petition.  It  follows  that  the  judgment 
is  not  sustained  by  the  evidence.  If  it  were  not  the  fact 
that  the  judgment  carries  the  costs  in  the  action  which 
have  been  taxed  against  the  plaintiff  in  error,  we  might 
hold,  with  propriety,  that  he  was  not  injured  or  deprived 
of  any  substantial  right  thereby.  It  clearly  appears  from 
the  record  that  he  is  not  interested  in  the  property  de- 
scribed in  the  judgment,  and  that  the  defendant  herein 
is  not  entitled  to  recover  the  possession  thereof;  but  to 
tlie  extent  of  requiring  the  plaintiff  to  pay  costs  he  is 
prejudiced  thereby. 

We  have  carefully  examined  the  law  to  ascertain 
vhether  or  not  the  words  of  general  description  which 
state  tliat  the  tract  of  land  is  a  part  and  parcel  of  lot  155, 
are  sullieieut  to  overcome  the  specific  description  of  the 
land  by  courses  and  distances,  and  to  sustain  the  judg- 
ment.   On  this  question  we  find  that  words  of  particular 
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description  will  control  more  general  terms,  and  where 
both  can  not  stand  together  the  court  is  required  to  adopt 
the  more  particular  and  reject  the  general  description. 
Sedgwick  and  Wait,  Trial  of  Title  to  Land  [2d  ed.],  sec- 
tion 458;  Gano  v.  Aldridge,  27  Ind.,  294;  Moot^e  v.  Griffin, 
22  Me.,  350 ;  College  Comer  &  R.  G.  R.  Co.  v.  Moss,  92  Ind., 
128.  The  particular  description  by  courses  and  distances 
contained  in  the  petition,  describes  a  piece  of  land  which 
is  no  part  of  lot  155,  and  the  judgment  conforms  exactly  to 
this  description.  If  the  defendant  herein  had  asked  leave 
to  amend  her  petition  so  as  to  properly  describe  the  land 
sought  to  be  recovered  she  would  have  been  permitted  to 
make  such  amendment  even  after  trial  and  verdict;  she 
made  no  such  application,  however,  and  in  preparing  the 
judgment  the  court  followed  the  same  erroneous  descrip- 
tion which  is  contained  in  the  petition.  The  judgment  not 
being  sustained  by  the  evidence  must  be  reversed  for  that 
reason. 

We  therefore  recommend  that  the  judgment  of  the  trial 
court  be  reversed,  and  the  cause  remanded  for  further 
proceedings. 

Albert  and  Qlanville,  CO.,  concur. 

Bevbbsed  and  remanded. 


Lincoln  Mill  Company  v.  Gus  Wisslbb. 

Piled  June  18,  1903.    No.  12,922. 

Commissioner's  opinion.    Department  No.  1. 

Sales:  Evidence:  Admissibility:  Telbobaphs  and  Telephones.  Action 
of  the  trial  court  in  the  admission  of  evidence  examined  and  ap- 
proved. 

Error  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Cornish,  J.    Affirmed. 
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Tibhets  Bros.y  Morey  d  Anderson,  fop  plaintiff  in  error. 

l%e  identity  of  the  person  at  the  other  end  of  the  tele- 
phone wire  must  be  shown  before  the  conyersation  can  be 
put  in  evidence.    And  this  means  that  the  other  person 
must  be  identified  as  one  haying  authority  to  speak.  Ober- 
mann  Brewing  Go,  v.  Adams,  35  111.  App.,  540 ;  Murphy  t?. 
Jack,  142  N.  Y.,  215,  36  N,  E.  Rep.,  882 ;  Lord  Electric  Co. 
V.  Morrill,  59  N.  E.  Rep.  [Mass.],  807;  Rice,  Criminal  Evi- 
dence, section  302a;  People  v.  Ward,  3  N,  T.  Grim.  Itep.y 
483 ;  Stepp  v.  State,  31  Tex.  Grim.  Rep.,  349 ;  Missouri  P. 
B.  Co.  V.  Heidenheimer,  82  Tex.,  195,  27  Am.  St.  Bep., 
861;  24  Weekly  Law  BuL,  245;  Miles  v.  Andrews,  153  111., 
262,  38  N.  E.  Rep.,  644 ;  Sullivan  v.  Kuyhendall,  82  Ky., 
483,  56  Am.  Rep.,  901;  Oskamp  v.  Qadsden,  35  Neb.,  7; 
Davis  V.  Walter,  70  la.,  465,  SO  N.  W.  Rep.,  804 ;  18  Wash- 
ington Law  Reporter,  629;  13  Legal  News,  305;  24  Irish 
Law  Times,  622;  4  Yale  Law  Journal,  223;  2  West  Va. 
Bar,  164;  Deering  d  Go,  v.  Shumptk,  69  N.  W.   Rep. 
[Minn.],  1088;  Grozer  v.  Eyre,  2  Del.  Go.  Rep.  [Pa.],  6L 

Glaude  8.  Wilson,  contra. 

It  is  not  necessary  for  a  witness  to  identic  the  voice  of 
a  speaker  at  the  other  end  of  a  telephone  line,  before  he 
can  relate  a  conversation  that  took  place  between  the  wit- 
ness and  such  other  person  over  such  line.  Wolfe  v.  Mis- 
souri  P.  R.  Go,,  97  Mo.,  473, 11  S.  W.  Rep.,  49,  10  Am.  St 
Rep.,  331 ;  Globe  Printing  Go.  v.  Stahl,  23  Mo.  App.,  451 ; 
Shatoyer  v.  Ghamberlain,  84  N.  W.  Rep.  [la.],  661;  Reed 
V.  Burlington,  G.  R.  d  N.  R.  Go.,  72  la.,  166,  33  N.  W. 
Rep.,  451,  2  Am.  St.  Rep.,  243;  Rock  IsUmd  d  P.  R.  Go.  v. 
Potter,  36  111.  App.,  590;  Southuxirk  Nat.  Bank  v.  Smith, 
21  Penn.  Go.  Gt.  Rep.,  1 ;  Oskamp  v.  Qndsden,  35  Neb.,  7, 
17  L.  R.  A.,  440,  note;  Sharon  v.  Sharon,  79  Gal.,  633,  22 
Pac.  Rep.,  26;  O^est  v.  Hannibal  d  St.  J.  R.  Go.,  77  Mo. 
App.,  258. 
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Oldham,  O. 

This  was  a  suit  by  the  plaintiff  in  the  court  below,  who 
is  also  plaintiff  in  error  herein,  for  the  purchase  price  of 
thirty-four  sacks  of  flour  alleged  to  have  been  sold  and 
delivered  to  the  defendant,  who  was  the  proprietor  of  the 
"Gem  Bakery"  in  Lincoln,  Nebraska.  The  defendant  de- 
nied that  the  goods  sued  for  had  ever  been  delivered.  The 
undisputed  facts  in  the  record  are:  That  the  defendant 
ordered  fifty  sacks  of  flour  from  the  plaintiff  in  January, 
1901 ;  that  on  January  15,  sixteen  of  these  sacks  were  de- 
livered and  receipted  for  by  the  defendant ;  that  in  Febru- 
ary plaintiff's  general  manager  presented  a  claim  for  the 
sixteen  sacks  to  defendant,  which  was  paid ;  that  in  March, 
1901,  defendant  gave  another  order  for  twenty-five  sacks 
of  flour,  which  were  delivered  to  him  by  the  plaintiff  and 
receipted  for  and  paid  by  defendant.  Plaintiff's  conten- 
tion was  that  the  thirty-four  sacks  of  flour  had  been  de- 
livered on  January  8,  1901,  and  that  by  mistake  of  the 
driver  no  receipt  had  been  taken  for  the  same  from  de- 
fendant, and  that  after  the  bill  had  been  presented  for  the 
sixteen  sacks  it  discovered  this  mistake  and  presented 
an  additional  bill  for  the  thirty-four  sacks,  the  payment 
of  which  was  refused.  Subsequently  this  suit  was  in- 
stituted before  a  justice  of  the  peace;  taken  by  appeal  to 
the  district  court,  where  a  trial  was  had  to  a  jury  and 
verdict  rendered  for  the  defendant,  which  plaintiff  brings 
error  proceedings  to  reverse.  The  instructions  were  plain 
and  simple  and  no  complaint  is  made  of  them. 

The  first  alleged  error  in  .the  proceedings  called  to  our 
attention  in  plaintiff's  brief  is  as  to  the  action  of  the  trial 
court  in  permitting  the  defendant  to  testify  that  on  Jan- 
uary 18  he  communicated  with  the  plaintiff  over  its  tele- 
phone and  inquired  of  it  why  his  order  for  flour  had  not 
been  delivered.  This  contention  is  that  this  communica- 
tion should  not  have  been  admitted,  because  defendant 
stated  on  cross-examination  that  he  was  unable  to  recog- 
nize the  voice  that  answered  his  communication  and  tc 
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identify  the  communication  as  coming  from  any  of  plain- 
tiff's employees.  An  examination  of  the  record  discloses 
that  the  fact  of  the  conversation  over  the  telephone  con- 
cerning the  delivery  of  the  jBour  from  plaintiff  to  defend- 
ant was  first  testified  to  by  plaintiff's  general  manager  in 
his  evidence  in  chief;  that  he  said  that  in  the  month  of 
March  a  communication  was  received  over  the  telephone 
from  defendant's  bakery  inquiring  about  the  delivery  of 
his  order  for  flour;  that  his  attention  was  called  to  this 
communication  by  one  of  the  employees  who  had  received 
the  communication,  and  that  at  that  time  the  mill  had 
been  unable  to  make  its  deliveries  promptly  on  account  of 
pressure  of  business.  He  also  testified  that  this  was  the 
only  communication  that  the  mill  had  received  from  de- 
fendant over  the  telephone  to  his  knowledge.  When  de- 
fendant was  placed  on  the  stand  he  testified  that  he  had 
never  had  but  one  communication  with  the  mill  over  the 
telephone,  but  that  this  communication  was  had  on  Jan- 
uary 18,  and  in  the  communication  he  inquired  why  they 
had  not  filled  his  order  for  fiour  given  in  January.  There 
is  no  dispute  between  plaintiff  and  defendant  about  the 
fact  that  there  was  a  communication  over  the  telephone, 
nor  about  the  substance  of  the  communication;  the  only 
dispute  being  as  to  the  time  the  communication  was  had, 
i.  e.,  whether  in  January  or  in  March.  We  think  it  is  ap- 
parent from  this  statement  that  even  if  it  were  necessary, 
which  we  do  not  hold,  to  have  identified  the  voice  before 
admitting  the  evidence  of  the  communication  over  the  tele- 
phone, the  foundation  for  the  admission  of  this  communi- 
cation had  been  properly  laid  when  plaintiff's  agent  testi- 
fied to  it  in  the  first  instance. 

The  only  other  allegation  of  error  is  with  reference  to 
the  action  of  the  trial  court  in  refusing  to  strike  out  a 
memorandum  from  which  defendant  refreshed  his  memory 
in  fixing  the  date  of  the  communication  with  plaintiff 
over  the  telephone.  The  facts  surrounding  the  ruling 
complained  of  are :  That  when  defendant  testified  in  chief, 
he  said  that  at  the  time  he  communicated  with  plaintiff 
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Thomas  D.  Crane  and  J.  J.  Boucher,  for  plaintiff  in 
error. 


^. 


Montgomery  &  Hall,  contra. 

Ames,  O. 

In  this  action  the  plaintiff  below,  which  is  also  the  plain- 
tiff in  error,  sued  the  defendant,  who  was  formerly  in  the 
service  of  the  plaintiff  as  salesman,  to  recover  a  sum  al- 
leged to  be  due  from  the  defendant  on  account  of  his 
agency.  The  answer,  besides  a  general  denial,  pleaded  a 
counter-claim  for  an  alleged  unpaid  balance  of  salary,  and 
for  expenditures  incurred  in  the  conduct  of  the  agency. 
The  defendant  recovered  a  verdict  and  judgment  for  f43.- 
45,  which  this  proceeding  is  prosecuted  to  reverse. 

It  is  conceded  by  counsel  that  this  result  could  have 
been  reached  only  by  allowing  to  the  defendant  two  items 
of  his  alleged  counter-claim  which  are  in  issue,  and  in 
support  of  which,  the  plaintiff  contends,  there  is  no  evi- 
dence. The  first  of  these  two  items  is  one  of  f92.35,  al- 
leged to  have  been  incurred  as  an  outlay  by  the  defendant 
as  salary  and  expenses  to  one  Bridges,  as  subagent,  for 
services  rendered  between  the  1st  and  20th  days,  both 
included,  of  April,  1900.  With  respect  to  this  charge,  it 
appears  that  on  May  26,  1900,  the  defendant  rendered  to 
plaintiff  a  memorandum  of  his  account  with  Bridges  con- 
taining an  explicit  statement  that  it  was  correct  and  a 
direction  to  plaintiff  to  ignore  all  other  memoranda,  and 
in  which  a  charge  was  made  for  expenses  and  services,  on 
the  account  in  question,  beginning  with  May  20,  1900. 
Except  as  below  stated  this  seems  to  have  been  the  first 
and  only  knowledge  or  notice  the  plaintiff  had  of  the 
employment  of  Bridges  until  June  30,  after  the  discharge 
of  the  defendant  from  its  service,  when  he  rendered  it 
a  further  account  claiming  reimbursement  for  expenses 
and  salary  because  of  the  employment  of  Bridges  from 
April  1  to  April  20.    The  first  authority  the  plaintiff  gave 
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for  the  hiring  was  by  letter  of  date  April  25,  to  which  the 
defendant  replied  by  letter  dated  May  2,  saying  that  he 
had  hired  the  man  on  such  terms  that  his  salary  would  be- 
gin as  of  April  20.  In  the  hiring  upon  these  terms  the 
plaintiff  seems  to  have  acquiesced,  but  no  communications 
concerning  the  matter  other  than  above  stated,  appear  to 
have  been  had  between  the  parties.  Bridges  was  not  sworn 
as  a  witness  upon  the  trial,  and  the  defendant,  whose  testi- 
mony was  taken  by  deposition,  offers  no  explanation  of 
the  above  transactions,  nor  does  he  attempt  to  impeach 
them  or  any  of  them  for  fraud  or  mistake.  He  merely 
says,  generally,  that  all  statements  or  memoranda  which 
he  sent  to  plaintiff  were  correct,  which  is  manifestly  im- 
possible, and  he  does  not  claim  that  the  hiring  of  Bridges 
from  April  1  to  April  20  was  previously  authorized  by  the 
plaintiff,  or  that  it  was  known  to  it  until  after  both  the 
subagent  and  himself  had  been  discharged  from  its  em- 
ployment. There  was,  of  course,  no  subsequent  ratifica- 
tion, and  the  conclusion  seems  to  us  inevitable  that  this 
item  of  the  counter-claim  must  fall  for  want  of  evidence 
in  its  support 

The  other  disputed  item  of  the  counter-claim  is  for  flOS, 
as  salary  and  expenses  of  one  Kagsdale  as  subagent.  The 
only  knowledge  of  his  hiring  which  the  plaintiff  appears 
to  have  had,  prior  to  the  filing  of  the  answer  in  this  case, 
is  the  following  statement  in  a  letter  written  to  it  by  the 
defendant  on  the  28th  day  of  June,  being  the  date  of  his 
discharge  from  their  service : 

"When  starting  with  Stewart  Bros.,  the  same  thing 
happened,  as  we  had  some  sixteen  weeks  with  them  I 
tried  out  a  Mr.  Ragsdale  at  my  own  expense  for  both 
salary  and  expenses.  He  was  an  old  coffee  man,  and  so 
we  could  make  a  big  finish  and  a  quicker  one.  I  was 
willing  to  stand  it  altogether;  he  and  Bridges  cost  me 
about  1175." 

The  defendant  does  not  attempt  to  deny  the  authen- 
ticity of  this  letter  or  to  impeach  or  falsify  it  for  mistake 
or  otherAvise,  and  it  is  manifestly  inconsistent  with  his 
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claim  for  reimbursement  for  expenditures  on  aocoant 
of  Ragsdale.  We  conclude  therefore  that  there  is  no 
support  in  the  evidence  for  either  of  these  disputed  items 
of  counter-claim  and  recommend  that  the  judgment  of 
the  district  court  be  reversed  and  a  new  trial  granted. 

Hastings  and  Oldham,  CO.,  concur. 

Eevbrsed  and  remanded. 


t^ 


Pauline  B.  Moorb,  appellee,  v.  Addib  H.  Hornsby,  ap- 
pellant, ET  AL. 

Piled  June  18,  1903.    No.  12,934. 

Ck}mmissioner's  opinion.    Department  No.  3. 

1.  Mortgages:     Forecix)Sube:    Certificates  of  Liens:    Waivkr.     Cer- 

tificates of  liens  against  lands  sold  upon  execution,  as  proTided 
for  by  the  Code  of  Civil  Procedure,  are  for  the  benefit  of  the 
plaintiff  and  purchaser,  and  may  be  waived.  If  they  are  waived, 
it  is  not  error  for  the  sherifE  to  proceed  with  the  sale  without 
them. 

2.  Mortgages:    Foreclosure:    Appraisal:    EvmEircB  Sxtfficient.    Evi- 

dence on  the  objection  that  the  property  was  appraised  too  low 
examined,  and  held  to  sustain  the  order  of  confirmation. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before,  Estelle,  J,    Affirmed. 

'  Hiram  A.  Sturges,  for  appellant 

•7.  L.  Kaley^  contra, 

KiRKPATEICK,  O. 

This  is  an  appeal  from  order  of  confirmation  of  a  sale 
of  real  estate  under  a  decree  of  foreclosure  made  by  the 
district  court  for  Doufjlas  county.  Two  questions  are 
presented  in  the  brief  of  appellant  touching  the  correct- 
ness of  the  judgment  of  the  trial  court    i'irst,  it  is  con- 
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tended  that  it  was  error  for  the  sheriff  to  proceed  with 
the  appraisement,  advertisement  and  sale  of  the  property 
without  procuring  certificates  from  the  city  and  county 
treasurers  and  from  the  register  of  deeds  showing  prior 
liens  upon  the  property;  The  return  of  the  sheriff  shows 
that  the  certificates  were  waived  by  the  plaintiff,  and  the 
value  of  the  property  was  fixed  by  the  sheriff  and  ap- 
praisers at  |1,800,  from  which  no  deductions  were  made. 
This  court  has  many  times  held  that  the  certificates  pro- 
vided for  by  law  were  for  the  benefit  of  the  plaintiff  and 
the  purchaser,  and  could  be  waived.  In  this  case  the  ap- 
pellant was  given  the  advantage  of  the  gross  value,  and 
has  been  in  no  way  prejudiced. 

It  is  next  contended  that  the  property  was  appraised 
too  low.  The  ajQSdavits  of  six  persons  claiming  to  be  ac- 
quainted with  the  property  were  offered  in  evidence,  fixing 
the  value  as  f ollow^s :  The  owner  estimated  the  value  at 
^,000;  the  estimate  of  one  witness  was  |2,800;  an- 
other was  |1,600;  still  another  at  |1,500;  and  two 
stated  the  value  to  be  |1,800,  which  was  the  figure  fixed 
upon  by  the  appraisers.  It  is  clear  that  upon  this  show- 
ing the  district  court  would  not  have  been  justified  in 
setting  aside  the  appraisement. 

There  seems  to  be  an  entire  want  of  merit  in  the  con- 
tention of  the  appellant,  and  it  is  recommended  that  the 
order  of  confirmation  appealed  from  be  aflftrmed. 

DuFFiE  and  Pound,  CO.,  concur. 

Affibmed. 


Catherine  A.  Walsh,  appellee,  v.  William  Wamh  bt 
AL.^  appellees,  Impleaded  with  Michael  Walsh, 
Be.,  appellant. 

Filed  June  18,  1903.    N6.  12,948. 
Ck>inmisBioner'8  opinion.    Department  No.  8. 


1.  Bes  Judicata:  Judgment  Not  on  Mebtts.  A  Judgment  which  dis- 
poses of  a  controversy  otherwise  than  upon  the  merits  is  not 
available  on  a  plea  of  res  judicata. 
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2.  Tnuts:  Patuxnt  bt  Benoiciabt:  SuBBOOATioir:  lizcNS.  Uikbi 
failure  of  a  trust  to  pay  or  secure  certain  debts,  a  benefidary, 
who  has  been  compelled  to  pay  one  of  the  debts  intended  to  be 
provided  for  in  order  to  protect  her  Interests  in  the  property.  Is  en- 
titled to  be  subrogated  to  the  rights  of  the  creditor  so  paid,  and 
to  have  a  lien  upon  the  property  in  the  same  order  aa  that  held 
by  such  creditor. 

Appbal  from  the  district  court  for  Pawnee   C01111I7. 
Tried  below  before  Lbtton,  J.    Affirmed. 

F.  A.  Barton  and  F.  Martin^  for  appellant 

Story  d  Story  and  Ldndaay  d  Ba/per,  oowbra. 

Pound,  O. 

This  suit  involyes  the  same  transactions  and  grows  out 
of  the  same  controversy  as  Walsh  v.  Walsh,  1  Neb. 
[Unof.],  719,  so  that  a  further  statement  of  the  facts  wiU 
not  become  necessary.  After  this  court  had  affirmed  the 
decree  in  the  other  case.  Catherine  Walsh  sued  to  fussert 
the  claim  of  subrogation  which  she  sought  to  set  up  t^ 
cross-petition  in  the  prior  suit  The  court  rendered  a 
decree  in  her  favor,  from  which  the  defendant  Michael 
Walsh  appeals. 

The  principal  defense  interposed  is  a  plea  of  res  ju^ 
cata.  But  we  find  upon  inspection  of  the  record  in  the 
other  case,  which  was  put  in  evidence  in  this  suit,  that, 
although  the  decree  sets  forth  that  Catherine  Walsh  is  not 
entitled  to  maintain  her  claim  of  subrogation,  the  basis 
of  such  finding  was  an  order  striking  her  cross-i)etiaoii 
from  the  files  purely  for  reasons  of  practice,  and  without 
any  adjudication  upon  the  merits  of  her  claim.  A  judg- 
ment which  disi)oses  of  a  controversy  otherwise  than  upon 
the  merits  is  not  available  on  a  plea  of  res  judicata.  2 
Black,  Judgments  [2d  ed.],  section  693.  Upon  the  merits 
we  think  the  decree  is  clearly  right  On  failure  of  a  trust 
to  pay  or  secure  certain  debts,  a  beneficiary,  who  has  been 
compelled  to  pay  one  of  the  debts  intended  to  be  provided 
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for  in  order  to  protect  her  interests  in  the  property,  is 
entitled  to  be  subrogated  to  the  rights  of  the  creditor  so 
paid,  and  to  have  a  lien  upon  the  property  in  the  same 
order  as  that  held  by  such  creditor.  2  Pomeroy,  Equity 
Jurisprudence,  sections  1211,  1419.  We  are  told  that  the 
decree  operates  inequitably  as  against  Michael  Walsh. 
We  do  not  so  understand  it.  The  object  of  the  trust  was 
to  pay  or  secure  the  debts  of  William  Walsh,  upon  some 
of  which  Michael  Walsh  was  surety.  Without  fault  on 
his  part,  the  trustee  was  unable  to  carry  out  the  trust. 
In  the  former  suit  we  held  that  he  was  entitled  to  a  lien 
upon  the  property  to  the  extent  of  the  claims  he  held 
which  were  intended  to  be  secured  by  the  transaction.  No 
wrong  is  done  him  if  debts  and  claims  w^hich  constituted 
prior  liens,  and  must  have  been  paid  by  him,  in  any  case, 
before  he  could  realize  upon  his  own  claims,  are  adjudged 
to  be  liens  in  the  same  order  after  payment  by  one  who 
was  compelled  to  discharge  them  in  order  to  protect  her 
homestead  interests. 

We  therefore  recommend  that  the  decree  of  the  district 
court  be  affirmed. 

DuFPiB  and  Kibkpatbigk,  CO.,  concur. 

Affirmed. 


Chadeon  Loan  &  Building  Association,  appellant,  v. 
Patrick  H.  Hayes  et  al.,  appellees. 

Piled  June  18,  1903.    No.  13,124. 

Commissioner's  opinion.    Department  No.  2. 

Building  and  Loan  Associations:  Contractt  Unconscionable:  Mobt- 
GAGES.  Record  examined,  and  held  that  the  decree  appealed  from 
is  as  favorable  to  appellant  as  equity  will  permit 

Appeal   from   the   district   court   for   Dawes   county. 
Tried  below  before  Westover,  J.    Afflrmed. 


:r-r^'»"X- 
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Albert  W.  Grites,  for  appellant 

F.   O'lAnn,  Allen  O.   Fisher  and   M.  F.   Harrington, 
contra. 

Glanville,  C. 

The  record  before  us  shows  that  the  plaintiflF  made  a 
loan  to  the  defendant  August  15,  1889,  upon  which  the 
defendant  realized  the  sum  of  $684,  and  secured  the  same 
by  the  mortgage  upon  which  the  decree  in  this  case  wai» 
rendered;  that  the  payments  made  by  the  defendant  to 
the  plaintiff  from  May  15,  1889,  to  March  15,  1897,  in- 
clusive, aggregate  the  sum  of  |1,494,  the  average  time  of 
payment  being  throo  a:iA  three-fourths  years  after  the  date 
of  the  loan;  that  defendant  has  so  paid  to  the  plaintiff 
the  amount  realized  by  him  on  the  loan  together  xi^ith  in- 
terest thereon  from  its  date,  to  the  average  time  of  his 
payments,  at  the  rate  of  thirty-one  and  a  half  per  cent 
per  annum. 

It  also  shows  that  by  a  system  of  premiums,  dues  and 
fines,  and  by-laws  and  amendments  to  by-laws,  and  con- 
solidation of  series,  and  apportionment  and  distribution 
of  premiums  and  profits,  non-borrowing  members  of  the 
plaintiff  association  in  a  series  with  which  that  of  the 
defendant  was  consolidated,  and  its  premiums  and  profits 
apportioned,  have  been  repaid  all  the  money  by  them 
invested,  with  interest  thereon  at  the  rate  of  thirty  per 
cent  per  annum  for  the  average  time  of  their  investments; 
that  non-borrowing  members  in  the  same  series  with  the 
defendant  have  been  repaid  the  sums  invested  by  them, 
together  with  interest  at  fiften  per  cent  per  annum  for  the 
average  time  of  their  investments ;  that  the  former  series 
was  by  tliis  process  matured  in  ninety-two  months,  while 
defendant's  series  ran  for  117  months,  and  also  that  these 
results  were  brought  about  by  changes  made  after  the  date 
of  defendant's  mortgage,  to  which  he  never  consented. 

The  court  below  gave  the  plaintiff  a  decree  for  1185.13. 
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and  the  defendant  did  not  appeal.  The  plaintiff,  still 
claiming  more  money  than  the  defendant  received  on  his 
loan,  brings  the  case  to  this  court  upon  appeal  and  asks 
us  to  examine  the  record  to  see  if  in  equity  and  good  con- 
science it  is  not  entitled  to  a  greater  sum  from  the  de- 
fendant    We  copy  the  following  from  plaintiff's  brief: 

"We  earnestly  insist  on  the  entire  propriety  and  justice 
of  the  entry  in  this  court  of  a  decree  in  favor  of  the  plain- 
tiff, for  the  principal  of  the  loan,  |1,200,  plus  interest  at 
ten  per  centum  from  April  15,  1897,  the  date  of  the  first 
default,  plus  |1.80,  fines  on  defaulted  dues  for  three 
months,  less  f5T0,  dues  paid,  with  seven  per  centum  in- 
terest thereon  for  the  average  time,  which  would  begin 
February  15,  1898." 

If  by  any  construction  of  plaintiff's  contract  its  con- 
tention could  be  sustained,  such  a  contract  would  be  too 
unconscionable  for  a  court  of  equity  to  enforce. 

There  is  no  merit  in  the  plaintiff's  appeal  and,  as  the 
defendant  has  not  appealed,  we  recommend  that  the  judg- 
ment of  the  lower  court  be  afSrmed. 

Babnes  and  Albebt,  OC,  concur. 

Affibmbd. 


Thomas  A.  Thompson,  appellant,  v.  Andbbw  N.  Nelson 

BT  AL.,  appellees. 

FnJED  July  3,  1903.    No.  12,832. 

Ck>inmi88ioner'8  opinion.    Department  No.  1. 

1.  Gontempt:  Appeal  and  Esbob.    Orders  and  Judgments  of  the  district 

court  in  proceedings  for  contempt,  are  reviewable  In  this  court  by 
petition  in  error  only. 

2.  Coats:   Jxtdoment  fob.  Not  Final.    A  judgment  for  costs  only  Is  not 

final  and  Is  not  reviewable  in  this  court. 

Appeal  from  the  district  court  for  Madison  county. 
Tried  below  before  Boyd,  J.    AppecU  dismissed. 
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Allen  &  Reed,  for  appellant 
M.  D.  Tyler,  contni. 

AUE&y  0. 

The  facta  in  this  case  are  not  in  dispnte.  Appellant, 
who  was  plaintiff  in  the  district  court,  was  mortgagee, 
and  the  appellees  were  mortgagors  in  possession  of  a  tract 
of  farm  land.  A  decree  of  foreclosure  of  the  mortgage 
was  rendered  in  April,  1900,  and  stayed  at  the  request  <jf 
the  defendants.  The  land  was  sold  under  the  decree  on 
May  13,  1901,  and  the  sale  was  confirmed  and  sheriff's 
deed  executed  and  delivered  pursuant  thereto  on  the  23d 
of  the  same  month.  The  mortgagors  continued  in  ipos- 
session  and  had,  of  course,  notice  of  all  these  proceedings, 
and  on,  or  immediately  before,  the  last  named  date,  com- 
pleted the  planting  of  a  crop  on  the  premises.  They  were 
and  are  insolvent  but  continued  in  possession  and  culti- 
vated the  crops  Tvdthout  objection  bj'  the  plaintiffs  until 
the  beginning  of  this  action  on  the  14th  day  of  August, 
1901.  The  action  was  brought  and  prosecuted  upon  the 
theory  that  after  the  date  of  the  sale  and  deed  the  de- 
fendants had  remained  in  possession  as  tenants  at  will 
of  the  plaintiff  and  were  liable  to  him  for  the  reasonable 
value  of  the  use  and  occupation.  It  was  alleged  that  they 
were  insolvent  and  were  about  to  sell  and  dispose  of  the 
then  ripened  and  ripening  grains,  in  which  the  plaintiff 
claimed  an  interest  to  the  extent  of  a  third  of  their  value, 
by  way  of  rent,  and  prayed  for  an  accounting  and  an  in- 
junction to  restrain  the  defendants  from  disposing  of  the 
property  until  the  amount  of  the  plaintiff^s  claim  should 
be  ascertained  and  satisfied.  A  temporary  injunction  was 
granted  and  together  with  the  summons  duly  served  on 
the  defendants  on  the  same  day.  Nevertheless  the  de- 
fendant Andrew  N.  Nelson  did  sell  a  part  of  the  grain,  but 
whether  before  or  after  being  notified  of  the  injunction  is 
disputed.    He  was  cited  to  show  cause  why  he  should  not 
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be  punished  for  contempt  in  so  doing,  but  the  court,  upon 
the  hearing,  discharged  the  process.  No  separate  pro- 
ceeding to  review  the  order  discharging  him  has  been 
prosecuted  and  the  matter  need  not  be  further  considered 
here.  Zimmerman  v.  State,  46  Neb.,  13;  Oandy  v.  State, 
13  Neb.,  445, 14  N.  W.  Eep.,  143. 

The  action  was  tried  without  the  intervention  of  a  jury 
and  the  court  made  some  special  findings  of  fact  but  no 
general  finding  in  favor  of  either  party,  and  entered  the 
following  order,  which  was  excepted  to  by  the  plaintiff: 

"It  is  further  considered,  adjudged  and  decreed,  that 
the  injunction  heretofore  granted  in  this  case  be,  and  the 
same  is  hereby,  dissolved,  and  the  defendants  are  adjudged 
and  decreed  to  be  the  owners  of  the  crops  raised  by  them 
on  said  premises  during  the  year  1901,  and  that  the  de- 
fendants recover  from  the  plaintiff  their  costs  herein 
expended,  taxed  at  10  cents."  • 

The  plaintiff  filed  a  motion  for  a  new  trial,  which  was 
overruled,  but  he  brought  the  record  to  this  court  by 
appeal.  There  is  nothing  here  for  review.  The  judgment 
is  for  costs  only.  The  action  was  not  dismissed  but  is 
still  pending  in  the  district  court.  Smith  v.  Sahler,  1 
Neb.,  310;  Scofield  v.  State  National  Bank,  8  Neb.,  16; 
Nichols,  Shepliard  d  Co.  v.  Hail,  5  Neb.,  194;  Millet'  v. 
The  Burlington  &  M.  R.  R.  Co.,  7  Neb.,  227;  Stotie  v. 
Neeley,  34  Neb.,  81,  51  N.  W.  Rep.,  314;  Reynolds  v. 
City  of  Tecumseh,  48  Neb.,  785,  67  N.  W.  Kep.,  792;  Hall 
County  V.  Smith,  49  Neb.,  274,  68  N.  W.  Kep.,  481. 

It  is  recommended  that  the  appeal  be  dismissed. 

Hastings  and  Oldham,  00.,  concur. 

Appeal  dismissed. 


48 
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•   GallentlDe  v.  Cuwmings 


JOSEPH    J.    GALLENTINB,    APPELLEE,    V.    ARCHIBALD     CUM- 

MINGS,  APPELLANT,  ET  AL. 

Filed  Jult  3.  1903.    Ko.  12,850. 

Commissioner's  opinion.    Department  No.  2. 

should  state  the  amount  due  on  the  decree. 

sale. 

^  «.T««..      "HirnnPF*     RECORD*.      SlGNATUBE   OF    Jt-PGE. 

not  essential  to  the  validity  of  the  decree. 

ApPEAL^from   the  district  court  for  Buffalo  county. 
Tried  below  before  Sullivan,  J.    Affirmed. 

B.  0.  Hosteller,  for  appellant. 

Frank  E.  Bctman,  contra. 

Albert,  C. 

This  is  an  appeal  from  an  order  confirming  a  sale  made 

in^rsuance  o7a  decree  of  foreclosure.    Of  the  man,  ob^ 

Xns  lodged  against  the  confirmation  of  the  ..le   bu 

hree  are  relied  upon  in  this  court  and  we  «*>«"  <^;"^>^^ 

tl,(>ni  in  the  order  in  which  they  are  presented  m  the  ap- 

''l"^e  fi'^^ol.iection  is  that  the  notice  of  sale  d^s  not 
contain  a  statement  of  the  amount  due  on  the  decree 
The  objection  was  properly  overruled.  It  is  not  essentia 
to  the  validitv  of  a  notice  of  a  sale  under  the  dec,^  of 
foreclosure  tlmt  it  state  the  amount  of  the  decree  Stmt-^ 
ton  V.  Rrisdorph,  35  Neb.,  314.  The  appellant  eites  CooA 
V  Foxfvr,  55  N.  W.  Rep.  [Mich.],  1010,  as  indicatinp  a 
contrarv  doctrine.    That  case  is  not  in  point  because  there 
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is  an  express  statutory  provision  in  that  state  which  re- 
quires the  amount  of  the  decree  to  be  stated  in  the  notice. 
No  such  provision  exists  in  this  state. 

2.  The  second  objection  is,  that  no  certified  copy  of  the 
decree  was  attached  to  the  order  of  sale.  This  objection 
is  also  without  merit.  A  decree  of  foreclosure  may  be 
executed  without  an  order  of  sale.  The  decree  itself  is  the 
authority"  to  the  ojfficer  to  make  the  sale.  Rector  v.  Rot- 
ton,  3  Neb.,  171;  Fried  v.  Stone,  14  Neb.,  398,  4l02  ;Jarrett 
V.  Hoover,  54  Neb.,  65;  Baldwin  v.  Burt,  54  Neb.,  at  page 
290;  Wagenknecht  v.  Seeley,  55  Neb.,  at  page  770.  We 
do  not  overlook  Nebraska  Loan  &  Trust  Go.  v.  Earner,  40 
Neb.,  267,  wherein  this  court  said  that  it  would  seem  to 
be  the  better  practice  to  embody  in,  or  attach  to,  the 
order  of  sale  a  copy  of  the  decree.  That  is  a  mere  recom- 
mendation for  the  convenience  of  the  oflRcer  making  the 
sale.  So  long  as  the  sale  is  made  in  accordance  with  the 
terms  of  the  decree,  it  is  no  ground  for  complaint  that 
the  ojfficer  did  not  take  all  the  precautions  he  might  have 
taken  to  insure  that  result. 

3.  The  last  objection  is,  that  the  decree  had  never  been 
signed  by  the  presiding  judge.  The  appellant  relies  on 
section  447  of  the  Code  of  Civil  Procedure,  which  directs 
that  the  records  shall  be  examined  by  the  presiding  judge, 
and,  if  found  correct,  be  signed  by  him.  But  this  court, 
in  Fonts  v.  Mann,  15  Neb.,  172,  held,  that  the  failure  of 
the  judge  to  sign  a  decree  of  foreclosure,  or  the  record, 
does  not  affect  the  validity  of  the  decree.  To  the  same 
effect  is  Scott  v.  Rohman,  43  Neb.,  618,  and  the  numerous 
authorities  there  cited  in  support  of  the  proposition. 

The  foregoing  disposes  of  all  the  objections  relied  upon 
for  a  reversal  of  the  order  of  confirmation.  None  of  them 
are  well  founded,  and  we  recommend  that  the  order  of  the 
district  court,  confirming  the  sale,  be  affirmed. 

Barnes  and  Qlanvillb,  CO.,  concur. 

Affirmed. 
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Frank  H.  Parker  v.  Lewis  O.  Parker  bt  ai*. 

"Filed  July  3,  1903.    No.  12,861. 

Commissioner's  opinion.    Department  No.  1. 

Fraudulent  Conveyances:  One  Must  Seek  Equity  with  Clean  Hands. 
Evidence  examined,  and  held  sufficient  to  sustain  the  judgment  of 
the  trial  court 

Error  from  the  district  court  for  Gage  county.  Tried 
below  before  Stull,  J.    Affirmed. 

O.  M,  Johnston,  for  plaintiff  in  error, 

Samuel  Rinaker,  R,  S.  Bibb,  A.  H.  Babcoek,  T.  J,  Doyle 
and  E.  O,  Kretsinger,  contra. 

Oldham,  0. 

This  case  is  an  aftermath  grown  from  the  stubble  of 
Sheldon  v.  Parker,  66  Neb.,  610,  634,  92  N.  W.  Rep.,  923, 
95  N,  W.  Rep.,  1015.  In  the  former  case  the  contest  was 
between  the  trustee  in  bankruptcy  of  the  estate  of  Le^is 
C.  Parker,  Maude  Lord  Parker,  his  wife,  and  otliers,  for 
the  purpose  of  subjecting  the  lands  now  in  dispute,  and 
other  property,  to  the  i)ayment  of  the  debts  of  the  bank- 
rupt. A  full  history  of  the  dealings  and  transactions  be- 
tween Frank  H.  Parker,  plaintiff  in  the  present  case,  and 
Lewis  C.  Parker  and  wife,  with  reference  to  the  lands  in 
dispute,  is  contained  in  the  opinions  of  this  court  in 
Sheldon  V.  Parker,  supra. 

After  Sheldon  v.  Parker,  supra,  had  been  instituted  in 
the  district  court  for  Gage  county,  the  present  cause  of 
action  was  instituted  by  Frank  H.  Parker  against  I^ewis 
C.  Parker  and  Maude  Lord  Parker,  the  trustee  in  bank- 
i'n])tcy  of  the  estate  of  Lewis  C.  Parker,  and  others,  for 
the  purpose  of  cancelling  a  deed,  executed  by  the  plaintiff 
in  this  cause  of  action  to  Lewis  C.  Parker  to  a  one-half  in- 
t(  rest  in  about  sixteen  acres  of  land,  referred  to  in  the  rec- 
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opd  as  the  "Home  Place,"  as  having  been  procured  without 
consideration  and  by  the  fraudulent  representations  of 
the  grantee.  The  petition  also  prayed  for  an  accounting 
on  a  contract  with  Lewis  C.  Parker.  Issues  were  prop- 
erly joined  upon  this  petition;  trial  was  had  to  the  dis- 
trict court;  judgment  was  rendered  dismissing  plaintiff's 
petition  fop  want  of  equity;  a  motion  for  a  new  trial  was 
filed  and  overruled,  and  error  proceedings  have  been  in- 
stituted in  this  court  for  the  purpose  of  reviewing  this 
judgment. 

* 

No  summons  in  error  has  been  served  upon  defendants, 
Lewis  C.  Parker  and  Maude  Lord  Parker,  and  the  only 
parties  who  have  appeared  in  this  court  to  answer  this 
proceeding  are  the  trustee  in  bankruptcy  and  other 
creditors. 

The  only  question  called  to  our  attention  in  the  brief  of 
plaintiff  in  error  is  as  to  the  sufficiency  of  the  evidence  to 
sustain  the  judgment  of  the  trial  court.  This  allegation 
of  error  we  will  examine  only  so  far  as  affects  the  judg- 
ment of  the  district  court  with  reference  to  the  trustee  in 
bankruptcy  and  other  claimants.  Much  of  the  testimony 
in  the  present  case  is  identical  with  that  commented  upon 
by  the  learned  commissioner  who  wrote  the  opinions  in 
Sheldon  v,  Parker,  supra;  from  this  testimony  it  seems  to 
fairly  appear  that  the  plaintiff  in  this  cau6e  of  ac- 
tion knowingly  and  intentionally  conspired  with  his 
brother,  Lewis  C.  Parker,  for  the  purpose  of  placing  the 
lands  now  in  controversy  beyond  the  reach  of  either  the 
creditors  of  Lewis  0.  Parker,  or  creditors  of  the  estate  of 
Hiram  W.  Parker  and  Elmira  T.  Parker,  the  ancestors 
from  whom  the  property  was  inherited.  When  the  contest 
began  between  the  creditors  of  Lewis  0.  Parker  and 
Maude  Lord  Parker,  the  plaintiff  in  this  suit  was  ready 
with'  an  affidavit  and  deposition  tending  to  show  that  he 
had  conveyed  the  premises  now  in  dispute  to  Maude  Lord 
Parker  for  a  cash  consideration,  and  that  no  indebtedness 
existed  between  him  and  his  brother,  Lewis  C.  Parker. 
In  the  present  case  he  testifies  that  he  executed  the  deed 
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to  Lewis  C.  Parker  and  that  the  first  name  of  his  brother 
was  written  in  pencil,  and  that  this  name  was  subsequently 
erased  from  the  deed  and  the  name  of  Maude  Lord  Parker 
inserted.  We  do  not  doubt  that  the  latter  statement  is 
true  and  that  the  former  affidavit  and  deposition  were 
false,  but  it  clearly  appears  from  the  correspondence  be- 
tween these  brothers  that  the  present  plaintiff  knew  the 
object  of  having  the  first  name  of  his  brother  written  in 
pencil  and  knew  that  his  brother  was  going  to  erase  it  and 
insert  the  name  of  some  one  else  in  its  stead  for  the  pur- 
pose  of  defrauding  creditors.  One  who  appears  with  his 
hands  grimed  to  the  wrists  by  such  dubious  transactions 
deserves  no  consideration  from  a  court  with  a  conscienca 
It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Hastings  and  Ames,  CO.,  concur. 

Affirmed. 


Chadron  Loan  &  Building  Association,  appellant,  v. 
Robert  C.  Scott  et  au,  appellees. 

■ 

Filed  July  3, 1903.    No.  12.863. 
Commissioner's  opinion.    Department  No.  L 

1,  New  Trial:    Newly-Discovered  Evidence:    Time  of  Filtng  Monow. 

A  motion  for  a  new  trial  on  the  ground  of  newly-discovered  evi- 
dence must  be  filed  at  the  term,  but  not  necessarily  within  three 
days  from  the  date,  of  the  rendition  of  the  Judgment  complained 
of. 

2.  New  Trial:    Time  or  Submission  of  Motion:    Affidavits.    A  motion 

for  a  new  trial  duly  filed  within  the  time  prescribed  by  statute 
at  one  term  of  court  may  be  heard  and  decided  at  a  subsequent 
term,  and  if  affidavits  are  required  for  its  support  they  may  be 
filed  at  any  time  before  its  final  submission. 

Appeal  from  the  district  court  for  Dawes  county.  Tried 
below  before  Harrington,  J.    Affirmed. 


I 
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Albert  W.  Crites^  for  appellant. 

Fannie  O^Linn  and  Allen  G.  Fisher,  contra. 

Ames,  0. 

At  the  March,  1901,  term  of  the  district  court  for  Dawes 
county,  the  plaintiflF  obtained  a  decree  of  foreclosure  and 
sale  upon  a  real  estate  mortgage.  During  the  same  term, 
but  after  the  lapse  of  more  than  three*  days  from  the  date 
of  the  rendition  of  the  judgment,  the  defendant  filed  a 
motion  for  a  new  trial  containing,  among  other  assign- 
ments of  error,  the  following : 

"Newly-discovered  evidence  which  the  defendant  was 
not,  with  a  due  exercise  of  diligence,  abl^  to  discover  and 
produce  at  the  trial  as  will  appear  from  the  affidavits  to 
be  hereafter  filed  herein." 

No  aflftdavits  in  support  of  the  motion  were  filed  at  that 
term,  but  at  a  subsequent  term  such  affidavits  were  filed 
and  the  court  in  consideration  of  them  granted  the  motion, 
vacated  the  former  judgment  and  set  the  case  down  for  a 
new  trial.  Later  the  parties  appeared  by  their  counsel, 
by  whom  it  was  stipulated  in  open  court  that  the  cause 
should  be  submitted  upon  substantially  the  same  evidence 
taken  at  the  former  trial.  A  submission  was  made  ac- 
cordingly and  the  court  rendered  a  judgment  thereon  from 
which  the  plaintiff  appeals.  The  principal  contention  of 
the  appellant  is  that  the  court  erred  in  entertaining  and 
granting  the  motion  after  the  expiration  of  the  term  at 
which  the  judgment  was  rendered,  and  because  it  was  not 
filed  within  three  days  after  such  rendition. 

We  do  not  think  that  the  objection  is  well  taken.  Sec- 
tion 316  of  the  Code  expressly  excepts  applications  on  the 
ground  of  newly-discovered  evidence  from  the  requirement 
that  such  motions  shall  be  filed  within  the  said  three 
days,  and  permits  them  to  be  filed  at  any  time  during  the 
term  of  the  rendition  of  the  judgment,  and  since  the 
decision  of  this  court  in  Harris  v.  State,  24  Neb.,  803,  the 
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practice  of  deciding  such  motions  at  a  term  subsequent  to 
that  at  which  they  were  filed  has  become  general.  In  the 
same  case  it  w^as  held  that  affidavits  in  support  of  a  motion 
for  a  new  trial  may  be  filed  at  any  time  before  its  submis- 
sion. In  the  light  of  the  foregoing  authority  there  seems 
to  be  no  room  for  doubt  that  the  court  had  as  ample  juris- 
diction to  hear  and  decide  the  motion  at  the  subsequent 
term,  as  at  that  at  which  it  was  filed. 

In  Weber  v.  Kirkcndall^  44  Neb.,  766,  this  court  held, 
quoting  from  the  syllabus : 

"2.  Primarily  the  office  of  a  motion  for  a  new  trial  is 
to  afford  the  court  an  opportunity  to  correct  errors  in  its 
own  proceedings  without  subjecting  parties  to  the  expense 
and  inconvenience  of  appeal  or  petition  in  error. 

"3.  The  powder  to  correct  errors  in  their  own  proceed- 
ings is  inherent  in  all  courts  of  general  jurisdiction,  and 
in  the  exercise  of  that  discretion  they  are  governed  not 
alone  by  this  solicitude  for  the  rights  of  litigants  but  also 
by  consideration  of  justice  to  themselves  as  instruments 
provided  for  the  impartial  administration  of  the  law. 

"4.  A  stronger  case  will  be  required  for  interference  by 
this  court  on  account  of  an  order  setting  aside  a  verdict 
resulting  in  a  second  trial  on  the  merits  of  a  cause  than 
where  the  motion  therefor  is  denied.  Bigler  v.  Baker,  40 
Neb.,  325." 

Within  the  rule  thus  announced  we  are  of  opinion  that 
the  affidavits  in  support  of  the  motion  for  a  new  trial  are 
sufficient  to  justify  the  order  granting  it,  although  it  is 
probable  that  they  would  not  have  upheld  an  assignment 
of  error  in  denying  it.  The  principal  objection  made  to 
them  is  that  the  newlv-discovered  evidence  disclosed  bv 
them  is  largely  cumulative.  But  it  has  been  repeatedly 
held  by  this  court  that  evidence  of  that  character  is  suffi* 
cient,  if  it  is  of  such  a  nature  as  that  it  can  be  seen  that  it 
would  probably  have  changed  the  result  of  the  trial.  That 
in  the  opinion  of  the  trial  judge  it  would  have  done  so  in 
this  case,  is  demonstrated  by  the  facts  that  both  trials 
were  before  him  without  a  jury ;  that  he  granted  the  mo- 
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tion ;  and  that  his  latter  judgment  was  the  direct  reverse 
of  his  former. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Hastings  and  Oldham,  CO.,  concur. 

Affirmbd. 


Melle  E.  Bullaed  v.  Etta  S.  Laughlin. 

Filed  Jxily  3,  1903.    No.  12,909. 
Commissioner's  opinion.    Department  No.  2. 

1.  Evidence:    Exfebt  Testimony  fbom  Non-Expebt  Witness:    Admis- 

siBiLiTT.  EiVidence  examined,  and  held  that  an  objection  to  a 
question  put  to  a  non-expert  witness  on  a  trial  before  a  Justice  of 
the  peace,  which  clearly  called  for  his  conclusion  or  opinion  and 
not  a  statement  of  fact,  was  properly  sustained. 

2.  Appeal  and  Error:    Evidence  Conflictinq.    Where,  in  an  action  be- 

fore a  Justice  of  the  peace,  the  evidence  was  conflicting  and  it  can 
not  be  said  that  his  Judgment  was  clearly  wrong,  the  order  of  the 
district  court,  on  a  proceeding  in  error,  sustaining  such  Judgment, 
will  be  affirmed. 

Error  from  the  district  court  for  Nemaha  county. 
Tried  below  before  Stull,  J.    Affirmed. 

B.  Frank  Neal,  for  plaintiff  in  error. 

W.  H.  Kelligar  and  E,  Femeau^  contra. 

Barnes,  0. 

The  defendant  herein  commenced  this  action  against 
her  sister,  the  plaintiff  in  error,  before  a  justice  of  the 
peace  of  Nemaha  county,  and  alleged  in  her  bill  of  par- 
ticulars that  the  defendant  was  indebted  to  her  for  work 
and  labor,  as  follows:  To  twelve  weeks'  work  from  Au- 
gust 17, 1897,  to  December  9, 1897,  at  |2.50  per  week,  |30 ; 
to  eight  weeks'  work  as  nurse  and  other  general  work  from 
December  9,  1897,  to  February  5,  1898,  f40 ;  to  forty-four 
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weeks'  work  from  February  5,  1898,  to  December  9,  1898, 
at  |2.50  per  week,  fllO;  that  the  said  defendant  agreed 
to  pay  her,- the  said  plaintiff,  the  reasonable  value  of  said 
services;  that  defendant  accepted  said  services  and  re- 
ceived the  benefit  thereof;  that  said  services  were  reason- 
ably worth  the  sum  of  |180;  that  there  had  been  paid  on 
the  said  work  and  labor  the  sum  of  |15,  leaving  a  bal- 
ance due  the  plaintiff  from  the  defendant  of  f  165,  no 
part  of  which  had  been  paid,  and  prayed  for  a  judgment 
against  the  defendant  for  the  said  sum  of  |165,  and  costs 
of  suit.  To  this  bill  of  particulars  the  defendant  answered 
as  follow^ : 

"(1)  Denied  each  and  every  allegation  contained 
therein;  (2)  alleged  that  about  the  time  alleged  in  the 
plaintiff's  petition  plaintiff  became  a  member  of  the  family 
of  the  defendant,  with  the  understanding  and  agreement 
that  the  defendant  was  to  support,  clothe  and  care  for 
the  plaintiff  and  her  minor  child,  and  that  plaintiff  wajs 
to  live  with  defendant  and  be  a  member  of  her  family  for 
such  period  as  plaintiff  might  desire;  that  at  the  time 
plaintiff  became  a  member  of  defendant's  family  she  was 
without  a  home  and  had  to  depend  upon  going  out  to 
labor  for  herself  and  child;  that  there  never  was  any 
agreement  for  the  payment  of  wages  to  the  plaintiff,  but 
on  the  other  hand  there  was  a  distinct  understanding  be- 
tween the  parties  that  plaintiff  and  her  minor  child  were 
to  be  members  of  the  family  of  defendant,  and  that  de- 
fendant was  to  support  and  clothe  them  during  such 
period  as  they  might  choose  to  remain  with  her,*  and  was 
not  to  include  wages." 

On  these  issues  the  cause  was  tried  before  the  justice 
without  a  jury;  the  court  found  that  the  plaintiff  had 
worked  for  the  defendant  for  the  period  of  sixty  weeks; 
that  there  was  an  implied  contract  that  the  defendant 
was  to  pay  the  plaintiff  a  reasonable  compensation  for 
her  services,  which  the  court  itemized  and  found  to  be  as 
follows:  Fifty-two  weeks  at  f2  per  week,  |104;  eight 
weeks  at  f 5  per  week,  f40,  making  a  total  of  |144 ;  that 


Vol.  4]  JANUARY  TERM,  1903.  699 

Bullard  r.  Laughlin. 

defendant  had  fumiabed  clothing  to  the  plaintiff  of  the 
value  of  |28^  leaving  a  balance  due  the  plaintiff  from  the 
defendant  of  |116,  for  which  sum  the  justice  rendered 
judgment  against  defendant.  A  motion  for  a  new  trial 
was  filed  before  the  justice  and  overruled;  the  evidence 
was  preserved  in  a  bill  of  exceptions  duly  certified  by  him, 
and  the  case  was  taken  to  the  district  court  by  the  de- 
fendant by  a  petition  in  error.  On  a  hearing  of  the  cause 
in  that  court  the^findings  and  judgment  of  the  court  below 
were  sustained  and  affirmed,  and  from  the  judgment  of 
the  district  court  the  plaintiff  therein  brings  the  case  on 
error  to  this  court. 

1.  It  is  contended  that  the  justice  of  the  peace  erred  in 
sustaining  the  objection  to  question  323,  found  in  the  bill 
of  exceptions;  and  that  the  district  court  erred  in  affirm- 
ing the  ruling  of  the  justice  therein.  The  question  was 
as  follows: 

"Q.  What  would  you  say  was  the  treatment  accorded^ 
by  Mrs.  Bullard  to  Mrs.  Laughlin — the  treatment  usually 
accorded  to  hired  help,  or  was  it  that  which  is  usually  ex- 
tended to  members  of  the  family?" 

This  question  was  objected  to  as  being  immaterial  andr 
calling  for  the  opinion  and  conclusion  of  the  witness,  and 
not  a  statement  of  fact,  and  the  objection  was  sustained. 
The  witness  to  whom  this  question  was  put  was  one 
James  Hanaford,  who  had  testified  that  he  was  present 
at  the  Bullard  home  during  a  part  of  the  time  when  Mrs^ 
Bullard  was  confined  to  her  bed  by  reason  of  sickness; 
and  it  is  claimed  that  the  answer  would  have  tended  to 
show  whether  or  not  Mrs.  Bullard  stood  to  Mrs.  Laughlin 
and  her  minor  child  in  loco  parentis.  If  it  be  conceded 
that  such  would  have  been  the  result  of  the  answer,  yet 
the  question  was  objectionable  as  calling  for  the  con- 
clusion or  the  opinion  of  the  witness.  He  should  have 
been  required  to  state  the  manner  of  treatment,  the  facts 
in  relation  to  it,  and  it  was  for  the  court  to  draw  the  con- 
clusion from  these  facts.  There  was  no  error  in  sustain- 
ing the  objection,  and  this  contention  of  the  plaintiff  must 
faiL 
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The  plaintiff  also  contends  that  the  evidence  does  Dot 
sustain  the  judgment.  An  examination  of  the  record  dis- 
closes that  there  was  a  conflict  of  evidence  on  the  question 
as  to  whether  or  not  defendant  herein  was  to  receive  pay 
for  her  services.  She  testified  that  plaintiff  requested  her 
by  letter  to  come  and  live  with  her,  and  assist  in  the  work 
about  th^  house  and  premises,  promising  to  pay  a  reason- 
able compensation  therefor.  This  was  denied  by  the 
plaintiff.  The  defendant  also  testified'  that  at  another 
time  when  nursing  the  plaintiff,  who  was  ill,  the  plaintiff 
said  to  her:  '^That  if  anything  should  happen  and  she 
should  not  get  well,  I  would  receive  my  wages  just  the 
same."  This  was  denied  by  the  plaintiff,  but  she  ad- 
mitted that  they  had  some  talk  about  the  matter.  The 
plaintiff  testified  that  she  never  made  any  arrangements 
or  agreement  with  the  defendant  to  pay  her  wages,  but 
admitted  that  her  services  were  worth  more  than  the 
board  of  herself  and  minor  child,  and  the  articles  of 
clothing  which  she  had  purchased  for  her. 

It  appearing  that  there  was  such  a  conflict  of  evidence 
as  we  have  described,  it  was  proper  for  the  district  court 
to  sustain  the  finding  and  judgment  of  the  justice  of  the 
peace.  The  district  court  rightly  concluded  that  the 
justice  having  heard  the  evidence  of  the  witnesses,  having 
had  an  opportunity  to  observe  their  demeanor  upon  the 
trial,  their  apparent  truthfulness  or  lack  thereof,  and  ail 
of  the  incidents  which  go  to  make  up  the  trial,  was  better 
able  to  determine  to  which  party  he  should  give  the  most 
credit.  And  the  same  rule  should  prevail  in  the  district 
court  that  we  have  so  often  announced  as  the  rule  of  this 
court,  that  where  there  is  some  competent  evidence  to 
sustain  the  finding  of  the  justice,  and  it  can  not  be  said 
that  his  judgment  was  clearly  wrong,  it  should  be  aflSrmed. 

We  therefore  hold  that  the  judgment  of  the  district 
court  was  right,  and  we  recommend  that  it  be  af&rmed. 

Glanvillb  and  Albbst,  OC.,  concur, 

Affibhkd. 
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Henry  L.  Baueb  et  al.  v.  Richard  Taylor. 

Filed  July  3,  1903.    No.  12,951. 
(Commissioner's  opinion.    Department  No.  1. 

1.  Iiandlord  and  Tenant:    Rent,  Actiox  fob:    Damages  Regouped  fob 

Fbaud.  a  lessee  who  has  been  induced  by  the  fraudulent  repre- 
sentations of  the  lessor  to  enter  into  a  lease,  may,  in  an  action  by 
the  landlord  for  rent,  recoup  the  amount  of  the  damages  suffered 
by  him  by  reason  of  the  fraud. 

2.  Contracts:     WBrrxEN:     Fbaui^ulent    Repbesentations:     Pleading: 

Evidence:  Admissibility.  Where  a  written  contract  made  the 
basis  of  an  action  is  impeached  by  proper  pleadings  on  the  ground 
that  it  was  procured  by  the  fraud  of  the  plaintiff,  evidence  is  ad- 
missible in  support  of  the  fraudulent  representations  alleged. 

8.  Contracts:  Wbitten:  Fraudulent  Representations:  Pleading: 
Evidence:  Admissibility.  Fraud  must  be  specifically  alleged  and 
the  fraudulent  motive  charged  in  the  answer;  otherwise  the  an- 
swer will  be  insufficient  to  lay  the  basis  for  the  introduction  of 
testimony. 

4.  Trial:  Evidence:  Admissibility:  Appeal  and  Ebbor.  Rulings  of 
the  trial  court  upon  the  exclusion  of  testimony  examined,  and 
held  not  error. 

Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Estelle,  J.    Affirmed. 

B.  N.  Robertson,  for  plaintiffs  in  error. 

The  tenant  is  justified  in  abandoning  the  leased  premises 
when  the  lessor  fraudulently  conceals  or  misrepresents 
facts  rendering  the  premises  untenantable,  or  is  guilty  of 
any  breach  of  duty  rendering  them  untenantable.  12  Am. 
&  Eng.  Ency.  Law  [1st  ed.],  749;  Melliken  v.  Thorndike, 
103  Mass.,  382;  Grcenleaf  v.  Gerald,  50  L.  R.  A.  [Me.], 
542;  Gear,  Landlord  and  Tenant,  section  176;  Lunn  t?. 
Gage,  37  111.,  19,  87  Am.  Dec,  233 ;  11  Am.  &  Eng.  Ency. 
Law  [2d  ed.],  478;  Prior  v.  Sanborn  County,  80  N.  W. 
Kep.  [N.  Dak.],  169. 

Parol  evidence  of  such  misrepresentations  is  admissible 
to  justify  an  abandonment  of  the  premises  and  written 
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lease.  Sisson  v.  Kaper,  75  N.  W.  Rep.  [la,],  490;  Bryant 
V.  Th^sing,  46  Neb.,  244;  Bamett  v.  Pratt,  37  Neb.,  349; 
Abbott,  Trial  Evidence  [2d  ed.],  648;  Mann  v.  Nunn,  43 
L.  J.  C.  P.,  241,  30  Law  Times  Rep.,  526;  Hines  v.  TFifcoj, 
96  Tenn.,  148,  54  Am.  St  Rep.,  823;  Durkin  t?.  CoUexgh 
17  L.  R.  A.  [Mass.],  270;  Welz  v.  RhodiuSj  44  Am.  Repi 
[Ind.],  747;  Boone,  Real  Property  [2d  ed.],  section  103c; 
Barr  v.  Kimball,  43  Neb.,  766 ;  Wolfe  v.  Arrott,  109  Pa. 
St.,  473;  Holley  v.  Young,  66  Me.,  520;  Jackson  v.  Odell 
12  Daly  [N.  Y.],  345;  Pryor  v.  Foster,  1  N.  Y.  Supp.,  774, 
130  N.  Y.,  171;  Myers  v.  Rosenhack,  25  N.  Y.  Supp.,  521; 
Rover  Iron  Go.  v.  Trout,  2  S.  E.  Rep.  [Va.],  713. 

W.  A.  8aunde7's,  contra. 

Parol  evidence  of  prior  or  contemporaneous  agreements 
not  included  in  the  written  lease  are  inadmissible,  and  no 
parol  evidence  <?an  be  received  to  contradict,  alter  or  ex- 
tend the  terms  of  the  lease.  Mattison  v.  Chicago,  R,  L  d  P' 
R.  Co.,  42  Neb.,  545;  Mawtoell  v.  Burr,  44  Neb.,  31;  Sylves- 
ter V.  Carpenter  Paper  Co.,  55  Neb.,  621;  Western  Mfg- 
Co.  V.  Rogers,  54  Neb.,  456;  Nebraska  Exposition  A^r'w 
V.  Toicnley,  46  Neb.,  893;  Commercial  State  Bank  v.  Ante- 
lope County,  48  Neb.,  496;  Dodge  v.  Kienc,  28  Neb.,  216; 
Clarke  v.  Eelscy,  41  Neb.,  766 ;  Hamilton  v.  Thrall,  7  Neb., 
210;  Kascrman  v.  Fries,  33  Neb.,  427;  Watson  v.  Roode. 
30  Neb.,  264;  Stanisics  v.  McMurtry,  64  Neb.,  761;  ifiV 
neapolis  &  St.  L.  R.  Co.  v.  Cox,  41  N.  W.  Rep.  [la.],  24; 
Kelly  V.  Chicago,  M.  &  St.  P.  R.  Co.,  61  N.  W.  Rep.  [la.], 
957;  Reeves  v.  McComcskey,  168  Pa.  St.,  571,  32  Atl.  Rep., 
96;  Cleves  v.  Willoughby,  7  Hill  [N.  Y.],  83;  Taylor, 
Landlord  and  Tenant,  section  646;  Stantz  v.  Protzman  i 
Peer,  84  111.  App.,  434;  Long  v.  Oieriet,  59  N.  W.  Bep. 
[Minn.],  194;  Doolittle  v.  Selkirk,  28  N.  Y.  Supp.,  43;  12 
Am.  &  Eng.  Ency.  Law  [1st  ed.],  748;  Tibbits  v.  Percy , 
24  Barb.  [N.  Y.],  39;  Wilson  v.  Neio  United  States  Cattle- 
Ranch  Co.,  73  Fed.  Rep.,  9M\  Reynolds  v.  Palmer,  21  Fed. 
Rep.,  433;  Empire  State  Phosphate. Go.  v.  Heller,  61  Fed. 
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Rep.,  280;  Gulliver  v.  Fowler^  64  Conn.,  556,  30  Atl.  Rep., 
852;  Averill  v.  Saioyer,  62  Conn.,  560,  27  Atl.  Rep.,  73; 
Welshbillig  v.  Dienharty  65  Ind.,  94;  Lerch  v,  Sioux  City 
Times  Co.,  60  N.  W.  Rep.  [la.],  611;  Brigham  v.  Rogers, 
17  Mass.,  571;  Eherle  v.  Oirard  Life  Ins.  Annuity  &  Trust 
Co.,  4  Atl.  Rep.  [Pa,],  808;  McLean  v.  Nicol,  45  N.  W. 
Rep.  [Minn.],  15;  Tracy  v.  Union  Iron  Works,  29  Mo. 
App.,  342 ;  Howard  v.  Thomas,  12  Ohio  St.,  201. 

ElBKPATBIGK,  O. 

This  is  an  error  proceeding  brought  by  Henry  L.  Bauer, 
and  Perry,  Bauer  &  Ennis,  a  copartnership,  to  obtain  a 
reyersal  of  a  judgment  of  the  district  court  for  Douglas 
county  rendered  against  them  and  in  favor  of  Richard 
Taylor,  defendant  in  error.  The  action  was  brought  to 
recover  rent  alleged  to  be  due  and  unpaid  for  the  period  of 
three  months  upon  a  lease  given  upon  certain  premises 
situated  in  the  city  of  Philadelphia,  Pennsylvania.  The 
I)etition  alleged  the  execution  of  the  lease  by  plaintiffs  in 
error,  by  the  terms  of  which  they  agreed  to  pay  as  rent 
for  the  premises  the  sum  of  |50  per  month,  payable  in 
advance;  that  the  rent  for  three  months  remained  unpaid 
and  was  due.  A  copy  of  the  lease  was  attached  to  and 
made  a  part  of  the  petition.  The  material  portions  of  the 
answer  are  in  the  language  following: 

"Defendants  aver  that  prior  to  the  signing  of  the  said 
lease  the  said  plaintiff  falsely  represented  to  these 
defendants  that  the  premises  described  in  the  said  writ- 
ten lease  were  in  good  condition  and  were  in  a  condi- 
tion suitable,  fit  and  proper  for  carrying  on  th^  busi- 
ness of  dealing  in  butter,  eggs  and  provisions,  and 
in  the  preparation  of  butter  and  other  like  provisions 
for  the  market;  and  also  represented  to  the  defend- 
ants that  the  residence  portion  of  said  premises  was 
in  good  condition  to  afford  tenantable,  habitable,  comfort- 
able and  safe  living  apartments  for  the  said  defendant 
Bauer  and  family.    And  the  defendants  relied  upon  the 
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said  representations  of  the  plaintiff  in  negotiating  fo 
the  lease  upon  said  premises.  Defendants  further  are 
that  at  tlie  time  tbey  signed  said  lease,  the  said  plaiDtif 
orally  again  assured  the  defendants  that  the  said  repre 
sentatious  as  to  the  premises  being  in  good  condition  nen 
true  in  all  respects ;  and  at  the  time,  and  in  considoratioi 
of  the  signing  of  said  lease,  then  and  there,  verball; 
promised  and  agreed  with  the  defendants  that  if  then 
were  any  defects  in  said  premises,  or  in  its  equipment  oi 
appurtenances,  he  the  said  plaintiff  would  remove  siicl 
defects  immediately  and  place  said  premises  in  good  con 
dition  and  suitable  and  fit  for  the  purpose  for  which  tht 
defendants  desired  to  use  them.  Defendants  allege  thai 
the  said  representations  so  made  to  the  defendants  vm 
false  and  that  the  plaintiff  failed,  neglected  and  refusal 
to  carry  out  and  perform  hie  said  agreement  to  place  said 
premises  in  repair  and  remove  the  defects  existing  therein 
at  the  time  of  the  signing  of  said  lease.  Defendants  avei 
that  the  only  means  of  heating  the  said  premises  was  bj 
a  furnace  located  in  the  basement  of  the  building,  and  thf 
pipes  in  said  fum^e  were  so  defectively  arranged  tbai 
no  heat  could  be  conveyed  from  said  furnace  to  the  work- 
ing room,  or  room -where  the  butter  and  other  provisions 
were  prepared  for  the  market,  and  without  heat  in  said 
room,  it  was  impossible  for  the  defendants  to  use  the 
room.  Said  furnace  was  also  defective  in  that  it  waf 
worn  out  and  in  a  dilapidated  condition ;  it  had  neithoi 
grate  nor  linings,  and  it  would  not  heat  either  the  busi- 
ness portion  of  the  premises  to  make  it  fit  to  carry  on 
business,  nor  the  residence  portion  of  the  premises  tr 
make  that  part  fit  and  safe  for  the  family  to  live  in;  and 
when  fire  was  lighted  in  said  furnace  coal  gas  constantly 
escaped  therefrom,  filling  the  entire  premises,  and  espe 
cially  the  residence  portion  thereof,  to  such  an  extent  a* 
to  render  the  place  dangerous  to  life.  That  the  range  in 
the  kiti'lien  was  broken  down  and  would  not  work,  the 
back  porch  of  tlie  residence  was  in  a  dilapidated  condition, 
and  was  unsafe  for  a  person  to  go  upon.    Defendants  avei 
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that  shortly  after  the  signing  of  the  said  lease  they  pointed 
out  to  plaintiff  the  defects  in  said  premises  and  the  dan- 
gerous condition  thereof  and  requested  him  to  remove  the 
defects  and  repair  the  premises,  so  as  to  render  them  suit- 
able for  business  and  safe  and  comfortable  for  habitation. 
That  plaintiff  again  and  at  several  times  thereafter 
promised  to  carry  out  the  said  agreement  as  aforesaid,  but 
never  did  so." 

The  lease  contains  no  representations  or  warranties  as 
to  the  tenantable  condition  of  the  premises  demised,  and 
no  provisions  requiring  the  landlord  to  repair.  It  is  dis- 
closed by  the  evidence  that  plaintiffs  in  error  occupied  the 
premises  for  a  period  of  three  months  and  paid  the  rent 
for  the  portion  of  time  occupied  in  accordance  with  the 
terms  of  the  lease;  that  they  then  vacated  the  premises, 
and  this  action  is  for  the  purpose  of  recovering  the  rent 
for  the  last  three  months  of  the  lease  term,  during  which 
the  premises  remained  unoccupied. 

The  trial  court  excluded  practically  all  of  the  evidence 
offered  by  plaintiffs  in  error,  and  instructed  the  jury  to 
bring  in  a  verdict  for  defendant  in  error  for  the  amount 
claimed  in  the  petition.  The  errors  urged  are  the  exclu- 
sion of  this  evidence  and  the  peremptory  direction  to  the 
jury. 

By  witnesses,  plaintiffs  in  error  offered  to  prove  that 
Henry  L.  Bauer,  acting  for  himself  and  the  other  plain- 
tiffs in  error,  carried  on  the  negotiations  leading  up  to  the 
execution  of  the  lease;  that  the  leased  premises  consisted 
of  a  three-story  brick  building  with  store-room  below,  the 
two  upper  stories  being  constructed  as  a  flat  for  residence 
purposes;  that  the  lower  story  had  a  partition  extending' 
across  it,  the  front  part  to  be  used  as  a  store-room,  the 
back  part  as  a  work-room ;  that  it  was  to  be  used  to  carry 
on  the  butter,  egg  and  produce  business;  that  the  agent, 
as  an  inducement  to  the  execution  of  the  lease,  falsely 
represented  that  the  building  was  in  all  respects  suitable 
for  the  purpose  contemplated;  that  the  upper  stories  were 
in  all  respects  suitable  and  desirable  for  residence  pur- 
19 
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poses ;  that  the  building  was  heated  by  means  of  a  hot-air 
furnace  situated  in  the  cellar,  which  furnace  was  in  pood 
condition  and  suitable  for  the  purpose  intended ;  that  the 
furnace  would  furnish  the  necessary  heat  for  carrying  on 
the  business  of  making  and  preparing  butter  for  the  mar- 
ket ;  that  it  furnished  sufficient  heat  to  make  the  two  upper 
stories  habitable  and  comfortable  as  a  residence ;  that  all 
of  these  representations  were  relied  upon  by  plaintiffs  in 
error  and  were  false;  that  the  furnace  was  w^om  out  and 
worthless;  that  it  would  furnish  no  heat  for  the  work- 
room or  the  living  rooms;  that  when  an  attempt  was  made 
to  use  the  furnace  it  allowed  coal  gas  to  escajxi  into  the 
living  rooms  to  such  an  extent  that  Bauer  and  other  mem- 
bers of  his  family  were  made  sick  and  confined  to  their 
bods ;  that  the  living  roDms  could  not  be  heated,  and  were 
wholly  uninhabitable;  that  defendant  in  error  had  further 
represented  and  a;:»rlH»d  that  if  there  were  discovered  anv 
defects  in  the  premises  which  interfered  with  the  comfort- 
able use  and  enjoyment,  upon  notice  he  would  immediatelv 
make  repairs  and  remedy  the  defects  found  to  exist;  that 
plaintiffs  in  error  immediately  notified  him  of  the  condi- 
tion of  the  premises  and  that  they  were  unsuitable;  that 
on  the  occasion  of  each  payment  of  rent  defendant  in 
error  was  notified  of  the  condition  of  the  premises,  and 
that  the  members  of  the  Bauer  family  were  made  sick  by 
the  condition  of  the  building,  and  that  plaintiffs  in  error 
would  be  obliged  to  vacate  the  building  unless  the  defects 
complained  of  were  remedied;  and  that  defendant  in  error 
repeatedly  promised  and  agreed  to  make  the  repairs  but 
failed  to  do  so,  in  consequence  of  which  failure  plaintiffs 
in  error  vacated  the  premises. 

The  evidence  further  discloses  that  plaintiff  in  error 
Bauer  went  upon  the  premises,  but  at  the  time  he  went 
into  the  cellar  it  was  so  dark  that  he  could  not  make  a 
thorough  examination.  It  is  also  disclosed  that  defend- 
ant  in  error  did  make  some  repairs,  expending  the  sum  of 
flO  in  repairing  the  furnace;  but  it  appears  that  the  fur- 
nace was  old  and  worn  out,  and  could  not  be  put  in  repair. 
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All  of  this  testimony  was  rejected  by  the  trial  court,  ap- 
parently upon  the  theory  that  it  was  an  attempt  to  vary 
the  terms  of  a  written  lease  by  parol. 

Defendant  in  error  relies  upon  the  rule  that  all  prior 
or  contemporaneous  negotiations  being  merged  in  the 
written  agreement,  plaintiffs  in  error  can  not  be  per- 
mitted to  introduce  evidence  tending  to  vary,  modify  or 
contradict  the  writing.  It  is  also  contended  that  the  rule 
is  firmly  and  universally  established  that  in  the  absence 
of  any  stipulation  in  the  lease  to  that  effect,  the  landlord 
will  not  be  required  to  make  necessary  repairs,  ilany 
cases  are  cited  to  support  both  of  these  propositions,  and 
they  may  be  admitted  to  be  sound,  the  question  being  as 
to  their  applicability  to  the  issues  presented  by  the  plead- 
ings in  the  case  at  bar. 

Counsel  for  plaintiffs  in  error  in  reply  brief  seeks  to 
distinguish  the  cases  cited  in  support  of  the  rules  invoked 
by  defendant  in  error,  and  as  we  understand  his  conten- 
tion it  is  that  where  the  lessee  has  been  induced  by  fraud 
to  enter  into  the  contract,  the  fraud  will  give  a  right  of 
rescission  to  the  lessee,  if  such  right  has  not  been  waived, 
and  that  if,  by  reason  of  the  fraud,  the  lessee  has  been 
induced  to  move  upon  the  premises,  he  may,  upon  the 
discovery  of  the  fraud,  move  out  again  and  set  up  the 
fraud  as  a  defense  to  the  lessor's  action  for  rent.  We  are 
inclined  to  the  view,  sustainable  upon  authority,  that  if 
the  lease  was  procured  by  the  fraud  of  the  lessor,  the 
lessee  may  rescind  upon  discovery  of  the  fraud.  He  may 
abandon  the  premises  and  decline  to  pay  the  rent  covering 
the  unexpired  lease  period.  This  is  not  a  contradiction 
of  the  rule  inhibiting  the  variation  or  modification  of  a 
i^Tntten  agreement.  Where  the  defense  interposed  chal- 
lenges the  validity  of  the  writing,  it  is,  we  think,  ele- 
mentary that  there  is  no  estoppel.  Wolfe  v.  Arrott,  109 
Pa.  St.,  473,  1  Atl.  Rep.,  333;  Pryor  v.  Foster,  1  N.  Y. 
Supp.,  774,  29  N.  E.  Rep.,  123;  Barr  v.  Kimhall,  43  Neb., 
766. 

The  cases  cited  by  plaintiffs  in  error  go  to  sustain  this 

rule. 


708  NEBRASKA  REPORTS.     [UNOFFrtHAi 

Baaer  r.  Taylor. 

Pryor  v.  Foster  holda  that  a  tenant  induced  to  lease 
premises  by  reason  of  the  false  representations  of  the  land- 
lord as  to  the  heating  capacity  of  a  furnace  does  not  bv 
payment  of  the  rent  waive  the  right  to  sue  for  damagea 

In  Wolfe  V.  A7T0tt  an  aflQdavit  of  defense  to  a  claim  for 
rent  setting  forth  that  the  landlord  falsely  represented 
the  sanitary  condition  of  the  dwelling  house  to  be  good 
was  held  to  be  a  good  defense. 

In  Meyers  v.  Rosenhack,^^  N.  Y.  Supp.,  521,  the  defend- 
ant in  an  action  on  the  lease  pleaded  that  he  was  induced 
to  sign  the  lease  by  the  false  and  fraudulent  representa- 
tions of  the  plaintiff  that  the  building  was  fit  for  the  pur- 
pose for  which  defendant  wished  to  use  it,  and  that  the 
plaintiff  knew  at  the  time  that  they  were  false,  and  it  was 
there  held  that  evidence  of  the  conversations  and  repre- 
sentations made  which  were  the  inducing  cause  were  ad- 
missible. 

We  think  the  cases  cited  sufficiently  distinguish  a  case 
of  fraudulent  representations  inducing  the  signing  of  a 
lease  from  a  case  in  which  the  lessee  seeks  to  fasten  upon 
the  landlord  the  cost  of  necessary  repairs  where  he  had 
failed  to  secure  the  insertion  in  the  lease  of  a  provision 
requiring  the  landlord  to  make  the  repairs.  In  the  latter 
case,  we  do  not  doubt  that  if  because  of  the  active  fraud 
of  the  landlord,  the  written  lease  failed  to  show  the  actual 
agreement  that  the  landlord  should  make  the  repairs,  the 
lessee,  having  properly  pleaded  such  fraud,  would  be  per- 
mitted to  recoup  his  damages,  or,  if  forced  to  remove  be- 
cause of  the  failure  to  repair,  would  be  entitled  to  de- 
fend an  action  for  rent  upon  that  ground.  However,  in 
the  absence  of  any  pleading  of  fraud,  it  is  very  manifest 
that  tlie  rule  which  excludes  evidence  to  contradict  the 
writing  is  applicable,  and  the  lease  must  then  be  permitted 
to  speak  alone.  Cleves  v.  Willoughhy,  7  Hill  [N.  Y.],  83; 
Reeves  v,  McCotneskey^  32  Atl.  Eep.  [Pa.],  96. 

In  view  of  what  has  been  said,  does  the  answer  quoted 
state  a  defense?  We  have  already  concluded  that  fraud 
in  procuring  the  lease  is  a  sufficient  defense,  but  the  suffi- 
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ciency  of  the  defense  must  be  tested,  not  by  what  plaintiffs 
in  error  offered  to  prove,  but  by  their  answer.  *  The  ques- 
tion before  the  trial  court  being  whether  the  evidence 
offered  was  admissible  under  the  issues  as  joined  by  the 
pleadings,  the  same  question  is  all  that  we  can  now  con- 
sider. Originally  the  rule  adhered  to,  both  in  England  and 
in  some  of  the  states  of  our  own  country,  was  that  fraud 
consisted  in  making  a  representation  of  fact  which  was  in 
reality  untrue,  and  upon  which  the  other  party  relied  to 
his  damage,  his  liability  not  depending  upon  his  knowl- 
edge or  ignorance  of  its  falsity.  But  at  this  day  it  is  clear 
that  the  contrary  is  the  rule.  That  which  makes  a  false 
representation  fraudulent  in  law  is  the  guilty  knowledge, 
the  intent  to  procure  an  advantage  over  the  other  party 
by  deliberately  or  carelessly  placing  him  under  a  misap- 
prehension of  the  facts.  It  is  the  guilty  knowledge  which 
is  inseparable  from  the  intent  to  deceive.  Untrue  repre- 
sentations honestly  made  do  not  constitute  fraud  at  law. 
Wakeman  v.  Dalley,  51  N.  Y.,  27;  Marsh  v.  Falker,  40  N. 
T.,  562,  566. 

And  if  the  scienter  is  a  part  of  the  defense,  and  an  es- 
sential part,  it  would  seem  to  follow  that  no  defense  is 
stated  unless,  the  scienter  is  pleaded.  This  court  in  Foley 
V.  Holtry,  43  Neb.,  at  page  137,  has  already  stated  the  law 
with  sufficient  clearness  and  completeness,  and  in  that 
case  it  is  said  that  it  must  be  alleged  and  proved  what 
representations  were  made,  that  they  were  false,  that  they 
were  believed  and  relied  upon  by  the  other  party,  and  that 
he  was  injured,  and  in  the  opinion  it  is  said :  ^^To  these 
requirements  the  courts  formerly  added  another,  to  wit, 
that  defendant  must  have  known  that  the  representations 
were  false.  A  more  accurate  statement  in  Yiew  of  the 
later  decisions  would  be  that  the  defendant  must  either 
know  that  the  representations  were  false,  or  else  they 
must  be  made  without  knowledge  as  positive  statements  of 
known  fact." 

All  of  the  evidence  sought  to  be  introduced  by  plain- 
tiffs in  error  would,  in  the  absence  of  any  fraudulent  con- 
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duct  of  the  lessor,  at  the  time  of  the  signing  of  the  lease, 
be  inadmissible.  There  is  no  such  knowledge  on  the  part 
of  the  lessor  of  the  falsity  of  the  representations,  no  fraud- 
ulent intent  charged  in  the  answer. 

Barr  v.  Kimball,  supraj  relied  on  by  plaintiffs  in  error, 
is  distinguishable  from  the  case  at  bar.  The  answer  in 
that  case  distinctly  charged  that  the  false  representations 
upon  which  the  defendant  relied  to  their  injury  were 
known  to  be  false  by  the  plaintiff,  and  the  decision  is 
placed  upon  the  ground  that  the  evidence  was  sufficient  to 
support  the  finding  that  the  representations  were  false 
"and  known  to  be  so  when  made  by  the  party  making 
them." 

We  conclude  therefore  that  the  answer  was  insufficient 
to  admit  the  evidence  tendered,  and  such  evidence  was 
properly  excluded.  In  its  absence,  there  is  no  question 
made  as  to  the  propriety  of  directing  a  verdict  for  plain- 
tiff in  the  court  below. 

It  is  therefore  recommended  that  the  judgment  of  the 
trial  court  be  affirmed. 

DuFPiB  and  Pound,  CO.,  concur. 

Affirmed. 
Opinion  on  rehearing  follows. 


Henry  L.  Bauer  et  al.  v.  Richard  Tayix)R. 

Filed  Januabt  21, 1904.    No.  12,951. 
Commissioner's  opinion.    Department  No.  8. 

1.  Fraud:    Misrepresentations:    Damages:    Intent.     Where  one  ftas 

made  representations  of  fact  shown  to  be  false  upon  which  the 
other  party  has  relied  to  his  damage,  the  intent  or  good  faith 
of  the  party  making  the  representations  is  immaterial  in  an  action 
by  the  injured  party  to  recoup  his  damages,  or  in  an  action  by  the 
former  where  the  latter  pleads  the  fraud  of  the  plaintiff  as  a  de- 
fense. 

2.  Trial:    Evidence!    Admissibelity:    Apfkai.  and  Ebbor.    RulinsB   ot 

the  trial  court  on  the  exclusion  of  evidence,  held  erroneoua. 
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3.  Judgment:   Modifted.    Third  and  fourth  paragraphs  of  the  syllabus 
in  former  opinion  modified. 

Rehearing  of  case  reported  ante,  page  701. 

Error  from  the  district  court  for  Doujjlas  county. 
Tried  below  before  Estelle,  J.  Former  opinion  modified 
and  judgment  below  reversed. 

B.  N,  Robertson,  for  plaintiffs  in  error. 

This  court  has  repudiated  the  doctrine  that,  in  order  to 
make  out  a  case  of  deceit,  it  must  be  shown  that  defendant 
knew  his  representations  to  be  false.  The  scienter  is  not 
material.  Moore  v,  ^cott,  47  Neb.,  at  page  350 ;  Folei/  v. 
Eoltrij,  43  Neb.,  133;  PhUlips  h.  Jones,  12  Neb.,  213; 
Leavitt  v.  Sizer,  35  Neb.,  80;  Hoock  v.  Bowman,  42  Neb., 
80;  Johnson  v,  OuJieh,  46  Neb.,  817;  (lerner  v.  Mosher, 
58  Neb.,  135;  Oleott  v.  Bolton,  50  Neb.,  779;  Field  v, 
Morse,  54  Neb.,  at  page  793. 

Where  the  answer  of  the  defendant  fails  to  constitute  a 
defense  to  the  action,  but  no  objection  is  made  thereto  in 
the  court  below,  nor  error  on  that  ground  assigned  in  the 
supreme  court,  the  question  will  not  be  considered.  Dun- 
ham V.  Courtnay,  24  Neb.,  627;  Dayton  Spice-Mills  Co.  v. 
Sloan,  49  Neb.,  622;  O'Donohoe  v.  Polk,  45  Neb.,  510. 

Points  not  arguerl  in  the  supreme  court  will  be  deemed 
to  be  waived.    Gulick  v.  Webb,  41  Neb.,  at  page  711 ;  John- 
son V.  Gulick,  46  Neb.,  817;  Mandell  v.  Weld  in,  59  Neb., 
699;  Madsen  v.  State,  44  Neb.,  631;  Blodgett  v.  McMurtry,  ^ 
54  Neb.,  69;  Hum  pert  v.  McGavock,  59  Neb.,  340;  McCord, ' 
Bra<ly  d  Co.  v.  Hamel,  52  Neb.,  286. 

W.  A.  Saunders,  contra. 

In  an  action  for  rent  it  is  error  for  the  court  to  submit 
to  the  jury  the  question  of  false  representations  by  plain- 
tiff at  the  execution  of  the  lease,  when  the  representations 
were  not  pleaded  as  a  defense  nor  as  a  counter-claim. 
Marshall  v.  Barber,  91  N.  W.  Rep.  [la.],  774. 


712  NEBRASKA  REPORTS.     [Unoppkhal. 

Bauer  y.  Taylor. 
KiRKPATRICK,  C. 

An  opinion  was  rendered  in  this  case  at  a  former  sit- 
ting of  the  court,  and  the  case  is  here  upon  rehearing. 
The  statement  of  facts  contained  in  the  prior  opinion  being 
sufficient  for  the  purpose  of  disposing  of  the  question  now 
presented,  a  restatement  will  not  be  necessary  herein. 
In  the  trial  of  this  cause  in  the  lower  court  practically  all 
of  the  testimony  of  plaintiffs  in  error  in  support  of  the 
allegations  pleaded  in  the  answer  that  they  were  induced 
to  enter  into  the  lease  by  the  fraudulent  representations 
of  defendant  in  error,  and  the  evidence  offered  for  the 
purpose  of  showing  that  the  premises  leased  were  not  in 
a  habitable  condition,  was  by  the  trial  court  excluded, 
and  it  was  held  that  these  rulings  on  the  evidence  were  not 
erroneous  because  of  the  insufficiency  of  the  answer  in 
failing  to  allege  that  the  false  representations  which  in- 
duced the  execution  of  the  lease  were  made  by  the  lessor 
with  knowledge  of  their  falsity.  In  holding  that  the 
scienter  was  essential  to  a  complete  defense  in  an  action 
like  that  at  bar,  where  the  lessor  seeks  to  collect  rents  due 
under  the  lease,  and  the  lessee  alleges  the  lessor^s  fraud 
inducing  the  execution  of  the  lease,  the  rule  as  it  obtains 
in  some  of  the  states  of  the  union  was  followed.  It  ap- 
pears, however,  as  shown  by  the  cases  cited  in  brief  of 
counsel  for  plaintiffs  in  error  at  this  hearing,  that  a  con- 
trary rule  has  been  adopted  and  adhered  to  in  this  state, 
namely,  that  where  one  has  made  statements  shown  to  be 
false,  upon  which  the  other  party  has  relied  to  his  damage, 
the  intent  or  good  faith  of  the  party  making  the  state- 
ments is  immaterial  in  an  action  by  the  injured  party  to 
recoup  the  damages  by  him  suffered,  or,  as  in  this  case, 
where  the  party  suffering  the  injury  is  defendant  and 
pleads  the  fraud  of  the  plaintiff  as  a  defense.  Johnson  v. 
Gulick,  46  Neb.,  817;  Gemer  v.  Mosher,  58  Neb.,  135. 

This  rule  is  firmly  established  in  this  state,  and  we  have 
no  disposition  to  announce  a  different  holding  at  this 
time.    The  judgment  of  affirmance  heretofore  entered  was 
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due  to  the  inadvertent  statement  of  the  rule  in  the  third 
paragraph  of  the  syllabus  in  the  first  opinion,  and  it  fol- 
lows from  what  has  been  said  that  the  exclusion  of  the 
testimony  offered  by  plaintiffs  in  error  was  erroneous, 
requiring  a  reversal  of  the  judgment. 

It  is  therefore  recommended  that  the  third  and  fourth 
paragraphs  of  the  syllabus  in  the  prior  opinion  be  modified 
in  accordance  with  the  rule  as  herein  announced,  that  the 
judgment  of  aiffirmance  heretofore  entered  be  vacated,  and 
that  the  judgment  of  the  district  court  be  reversed  and 
the  cause  remanded  for  further  proceedings. 

DuFFiB  and  Letton,  00.,  concur. 

The  third  and  fourth  paragraphs  of  the  syllabus  of  the 
former  opinion  are  modified  as  suggested,  the  former 
judgment  entered  by  this  court  is  vacated,  the  judgment 
of  the  district  court  reversed  and  the  cause  remanded  for 
further  proceedings. 

JUDOMBNT  BBLOW  BEVEBSBD. 


Aabon  Q.  Hagadobn  v.  John  Wagonbb. 

Filed  July  3, 1903.   No.  12,954. 
Ck>mmissloner'8  opinion.    Department  No.  S. 

1.  Justices  of  the  Peace:    Appeal  akd  Ekbob:   Filino  Transcript:   Dis- 

missal. An  appeal  from  a  Judgment  of  a  Justice  of  the  peace  will 
not  be  'dismissed  for  the  reason  that  the  appellant  failed  to  file  a 
transcript  within  thirty  days  from  the  date  of  the  Judgment 
where  such  failure  did  not  occur  through  the  fault  or  neglect  of 
the  appellant  Continental  Building  d  Loan  A88*n  v.  Mills,  44 
Neb.,  136. 

2.  Appeal  and  Error:    Exceptions,  Bill  or,  Wanting:    Rulino  Based 

ON  EhriDENCE.  The  action  of  the  district  court  in  oyerruling  a 
motion  to  dismiss  an  appeal  for  failure  by  the  appellant  to  file  a 
transcript  in  time  will  not  be  reversed  where  it  appears  that  such 
ruling  was  based  on  evidence  and  the  evidence  has  not  been  pre- 
served and  presented  to  this  court  by  a  bill  of  eKceptions. 
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Ebbob  from  the  district  court  for  Ppontier  countj. 
Tried  below  before  Norris,  J.    Affirmed. 

J.  L.  White,  for  plaintiflE  in  error. 

W.  R.  Starr,  contra^ 

DUFFIB,  0. 

This  action  was  commenced  in  justice  court,  where 
judgment  went  in  favor  of  the  plaintiff.  An  appeal  was 
taken  to  the  district  court,  but  the  transcript  was  not  filed 
for  more  than  thirty  days  after  the  rendition  of  the  judg- 
ment in  the  justice  court.  Motion  was  made  to  dismiss 
the  appeal  upon  this  ground.  A  number  of  affidavits  were 
filed  both  in  support  of  the  motion  and  in  resistance 
thereof.  Oral  testimony  also  appears  to  have  been  offered 
by  the  parties.  The  court  overruled  the  motion,  gave  the 
plaintiff  thirty  days  in  which  to  file  his  petition  and  the 
defendant  thirty  days  thereafter  to  plead,  and  to  this  rul- 
ing the  plaintiff  took  an  exception.  The  plaintiff  failed 
to  file  his  petition  or  to  plead  or  appear  further  in  the 
case,  standing  on  his  motion  to  dismiss;  and  the  action 
being  one  in  replevin  and  the  property  having  been  de- 
livered to  the  plaintiff,  a  trial  was  had  to  a  jury  and  a 
verdict  returned  finding  that  the  defendant  was  entitled 
to  the  possession  of  the  property  when  the  action  wa^ 
commenced.  Judgment  was  entered  upon  this  verdict  and 
the  plaintiff  has  taken  error  to  this  court. 

The  only  error  assigned  is  that  the  court  erred  in  re- 
fusing to  dismiss  the  appeal.  It  has  been  held  in  numer- 
ous cases  that  a  failure  to  file  transcript  within  thirty 
days  from  the  rendition  of  the  judgment  appe4iled  from 
will  not  cause  a  dismissal  of  the  appeal,  provided  the 
failure  to  file  the  transcrii)t  was  not  caused  by  the  nc^lcn^t 
of  the  appellant.  This  is  so  well  understood  that  a  cita- 
tion of  the  cases  is  not  necessary.  The  defendant  in  error 
evidently  made  a  showing  that  the  failure  to  file  the  tran- 
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script  in  time  was  not  through  his  neglect,  the  journal 
entry  made  upon  the  motion  being  as  follows: 

"Be  it  rememberd,  that  on  the  30th  day  of  October, 
1901y  it  being  the  second  day  of  the  adjourned  regular 
October  term  of  said  court,  this  cause  came  on  for  hear- 
ing ♦  ♦  *  upon  the  motion  of  the  plaintiff  to  dismiss 
the  appeal  of  the  defendant  herein  taken,  and  the  evidence 
in  support  of  the  same,  and  was  submitted  to  the  court, 
upon  consideration  whereof  the  court  overrules  the  said 
motion  to  which  ruling  the  plaintiff  at  the  time  excepted." 

What  evidence  the  court  acted  upon  we  have  no  means 
of  knowing  as  no  bill  of  exceptions  was  taken  and  the 
evidence  has  not  .been  preserved.  The  presumption  is  in 
favor  of  the  ruling  of  the  district  court,  and  in  the  absence 
of  the  evidence  we  can  not  say  that  there  was  error  in 
overruling  the  plaintiff's  motion  to  dismiss.  As  that  is 
the  only  error  alleged  the  judgment  of  the  district  court 
should  be  afl&rmed,  and  we  so  recommend. 

KiRKPATRicK  and  Pound,  CO.,  concur. 

Affirmed. 


John  H.  MacCall,  appellee,  v.  Jeremiah  P.  Loonby, 

APPELLANT. 

Filed  July  3,  1903.    No.  12.960. 

Commissioner's  opinion.    Department  No.  1. 

1.  Judgments:    Vacation  After  Term:    Statutes:    Equity.    The  pro- 

visions of  section  602  of  the  Code  of  Civil  Procedure  are  concur- 
rent with  equity  Jurisdiction  to  relieve  against  Judgments  after 
the  term  at  which  they  are  rendered. 

2.  Appeal  and  Error:    Complaint  IiIrst  Made  on  Appeal:    Statutes. 

Where  issues  have  heen  made  and  trial  had  on  the  merits,  the 
defeated  party  should  not  be  heard  to  complain  for  the  first  time 
on  appeal  in  this  court,  that  the  form  of  action  should  have  been 
by  petition  under  section  602  of  the  Code  instead  of  by  petition 
in  equity.  • 

S.  Appeal  and  Error:    Complaint  First  Time  on  Appeal:    Judgments. 
An  objection  to  a  petition  to  set  aside  a  default  Judgment  which 
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alleges  that  the  Judgment  complained  of  was  rendered  October 
6th,  at  the  October,  1900,  term  of  court,  and  that  no  knowledge  of 
it  reached  the  defendant  till  May  following,  on  the  ground  that  it 
does  not  show  that  the  October  term  had  adjourned  at  that  time, 
will  not  be  entertained  when  raised  for  the  first  time  on  appeal  in 
this  court 

4.  Judf^eiit:    Vacation  Atteb  Term:    Attobnet  Ain>  Client:     Mis- 

X7NDEBSTANDING  OF  ATTORNEY  AS  TO  EMPLOYMENT.  A  misunderstand- 
ing between  home  attorneys  of  a  defendant,  sued  in  a  county  more 
than  two  hundred  miles  from  his  residence,  where  service  was 
obtained  through  his  temporary  presence  there,  and  attorneys  at 
the  place  of  suit,  by  reason  of  which  the  latter  supposed  that  their 
employment  was  only  temporary  and  preliminary,  but  the  former 
and  the  defendant  regarded  it  as  general  and  for  the  entire  case, 
for  which  reason  a  valid  defense  of  presentation  and  a  Judgment 
was  rendered  on  an  ex  parte  hearing,  is  sufficient  ground  for  set- 
ting the  judgment  aside  on  petition  after  the  term,  where  the 
defendant  has  acted  with  reasonable  diligence  In  preparing  his 
defense  and  with  promptness  on  learning  of  the  judgment 

5.  Judgment:   Vacation  After  Term:  Misunderstanding  of  Attorney: 

Pleading:  BIvmENCB  Sufficient.  Such  a  misunderstanding,  held 
to  be  sufficiently  set  forth  in  the  pleading,  and  the  court's  finding 
that  it  existed  sustained  by  the  evidence. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Dickinson,  J.    Affirmed. 

E.  O.  McOilton  and  James  H.  Mclivtosh,  for  appellant 

Oaines,  KeVby  d  Storey,  contra^. 

Hastings,  O, 

This  is  an  appeal  from  a  decree  vacating  a  judgment  and 
granting  a  new  trial  in  an  action  by  J.  P.  Looney  against 
J.  H.  MacCall,  in  which  action  judgment  was  recovered 
by  Looney  on  October  6, 1900.  July  12, 1901,  MacCall  filed 
his  petition  to  vacate  the  judgment  on  the  ground  of  a 
misunderstanding  between  his  attorneys  at  his  home  in 
Lexington  and  Greene  &  Breckenridge  of  Omaha,  because 
of  which  he  relied  upon  Greene  &  Breckenridge  to  present 
his  defense,  and  they  on  the  other  hand  had  merely  sup- 
posed that  they  were  employed  to  render  some  preliminary 
services  which  had  been  specifically  requested  by  Warring- 
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ton  &  Stewart,  and  did  not  suppose  they  were  generally 
employed  in  the  case  and  did  not  giye  it  attention. 

It  is  also  alleged  that  there  was  an  understanding  and 
agreement  that  cases  were  not  to  be  taken  up  for  trial 
pending  the  presidential  election  of  1900,  and  that  no  jury 
would  be  in  attendance.  Another  ground  alleged  for  open- 
ing the  judgment  is  that  defendant  obtained  his  judgment 
by  willful  perjury  in  swearing  from  personal  knowledge 
to  the  issuance  of  $5,000  of  capital  stock  in  the  Meridian 
Canal  Company  to  MacCall  and  to  its  being  deposited  as 
collateral  security  with  the  Dawson  County  National 
Bank  for  the  payment  of  a  note,  when  in  truth  no  such 
certificate  was  ever  issued  or  deposited  as  collateral 
security. 

Defendant  Looney  first  entered  a  si)ecial  appearance 
and  objected  to  the  service  of  summons  upon  him  in  the 
state  of  Colorado.  His  special  appearance  was  overruled, 
and  he  then  answered  admitting  MacCall's  allegations 
with  reference  to  the  judgment  and  the  proceedings  had 
prior  to  it;  denied  that  MacCall  had  any  defense  to  the 
original  action;  admitted  the  employment  of  Warrington 
&  Stewart  and  of  Greene  &  Breckenridge  to  represent  Mac- 
Call  in  that  action  and  denied  the  other  allegations.  He 
set  up  that  there  was  no  jurisdiction  over  him  by  reason 
of  the  service  in  Colorado  and  his  objections  by  special 
appearance  to  such  service,  alleged  a  regular  trial  and 
hearing  with  full  knowledge  on  the  part  of  Greene  &  Breck- 
enridge in  the  original  action,  and  the  publication  of  the 
original  decree  in  the  Douglas  county  papers,  and  full 
knowledge  of  it  immediately  after  its  rendition  on  the 
part  of  Greene  &  Breckenridge ;  denied  the  fraud  and  per- 
jury; alleged  an  application  with  notice  to  MacCall's  at- 
torneys for  an  order  requiring  MacCall  to  produce  the 
books  of  the  Meridian  Canal  Company  and  hearing  on 
such  application  on  June  30,  1900,  which  was  ignored  by 
MacCall  and  his  attorneys;  that  an  order  was  entered, 
which  had  never  been  complied  with,  and  that  thereupon 
Looney  had  filed  his  evidence  as  he  was  entitled  to  do  of 
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what  the  books  would  set  forth ;  that  the  facts  set  forth  in 
the  affidavit  were  sufflcieDt  to  entitle  him  to  his  original 
decree,  which  found  MacCall,  as  a  delinquent  stockholder, 
liable  for  Looney's  judgment  against  the  Meridian  Canal 
Company;  he  also  alleged  that  his  original  action  against 
MacCall  was  instituted  on  May  5,  1897,  and  that  after 
such  date  and  before  the  rendition  of  the  decree  in  October, 
1900,  MacCall  had  transferred  all  his  property,   to  the 
value  of  more  than  f 50,000,  for  the  purpose  of  defrauding 
his  creditors  and  purposely  thereafter  neglected  the  de- 
fense of  Looney's  action.    A  motion  to  strike  this  last  al- 
legation from  the  answer  was  overruled  and  in  June  an 
amendment  was  filed  to  MacCall's  petition  setting  out 
some  correspondence  between  Warrington  &  Stewart  and 
Greene  &  Breckenridge  and  expanding  the  allegations  be 
to  the  mutual  misunderstanding  between  Warrington  & 
Stewart  on  behalf  of  MacCall  and  Greene  &  Breckenridge 
with  reference  to  the  latter's  employment.  A  general  denial 
was  filed  to  this  amendment,  and  on  July  1,  1902,  trial 
was  had  before  the  same  judge  who  entered  the  original 
decree  against  MacCall.     He  made  a  general  finding  on 
MacCalFs  petition  in  the  latter's  favor  and  decreed  that 
the  judgment  of  October  6,  1900,  should  be  vacated  and 
annulled  and  the  original  case  of  Looney  against  MacCall 
reinstated  and  assigned  for  trial  and  awarded  to  MacCall 
his  costs  in  the  present  proceedings. 

From  this  judgment  Looney  appeals  and  urges,  first,- 
that  MacCall  had  no  remedy  in  equity  because  his  proper 
proceeding  was  under  section  602  of  the  Code;  second, 
that  MacCalFs  petition  does  not  show  diligence  in  present- 
ing his  application  to  set  aside  the  default  judgment; 
third,  that  the  allegations  as  to  a  misunderstanding  among 
the  attorneys  are  not  sufficient  to  excuse  his  non-appear- 
ance, and  fourth,  that  the  evidence  of  such  misunderstand- 
ing is  not  sufficient  to  show  an  equitable  right  to  a  new 
trial.  Counsel  for  MacCall  have  apparently  abandoned 
the  claim  of  willful  perjury  and  the  claim  of  an  agreement 
not  to  take  up  the  case  pending  the  presidential  election. 
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Appellant  Loonoy  and  his  counsel  seem  of  the  opinion  that 
the  proceedings  allowed  by  section  602  must  be  considered 
exclusive  in  their  nature  and  that  no  original  action  in 
equity  in  the  nature  of  a  bill  for  a  new  trial  will  lie  if 
section  602  gives  a  remedy.  This  is  apparently  for  the 
reason  that  they  regard  the  proceedings  under  section  602 
as  entirely  of  a  legal  character  and  say  that  the  rule  pre- 
venting equitable  relief,  where  there  is  a  complete  remedy 
at  law,  prevents  that  given  by  section  602  from  being  re- 
garded as  cumulative. 

Appellee  MacCall;  on  the  other  hand,  contends  that  the 
remedy  provided  in  section  602,  in  so  far  as  it  trenches 
upon  the  domain  originally  held  by  courts  of  equity,  is 
concurrent  only,  especially  when  it  is  set  up  in  connection 
with  other  grounds  of  purely  equitable  relief.  Sccord  v. 
Powers,  61  Neb.,  615,  is  cited  to  the  effect  that  "The  fourth 
subdivision  of  section  602  aforesaid  creates  no  new  right; 
it  is  merely  a  declaration  of  the  equity  doctrine  that  a 
judgment  clearly  shown  to  have  been  obtained  by  fraud, 
and  which  it  would  be  against  conscience  to  enforce,  will, 
on  the  application  of  the  unsuccessful  party  and  a  show- 
ing of  due  diligence,  be  vacated  and  set  aside."  Meyers  v. 
Smith,  59  Neb.,  30,  is  cited  to  the  proposition  that  the 
remedy  under  the  provisions  of  section  602  is  but  cumula- 
tive and  concurrent  with  an  action  in  equity. 

It  would  seem  that  where  a  trial  has  been  had  upon  the 
facts  adduced,  formal  objections  not  presented  to  the  trial 
court  should  be  deemed  waived.  The  appellant  here  went 
to  trial  in  the  court  below  upon  issues  of  fact  raised  by 
MacC^all's  petition  without  objection.  It  would  seem  too 
late  now  for  him  to  allege  that  the  form  of  petition  was 
improper  and  it  should  have  been  entitled  in  the  original 
action  and  the  whole  matter  set  forth  as  a  further  and 
additional  proceeding  in  the  original  case  instead  of  in 
the  form  of  an  independent  application  to  the  same  court. 
The  claim,  therefore,  that  there  was  no  cause  of  action 
here,  because,  under  the  facts  alleged,  section  602  gives  a 
remedy  by  petition  in  the  original  action,  can  not  be  sus- 
tained. 
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It  is  next  claimed  that  io  any  event  the  allegations  o( 
tbe  Mat'Call  petition  are  insufficient  to  show  that  the  ren- 
dition of  the  original  decree  waa  obtained  without  fault, 
laches  or  negligence  on  his  part.  The  objections  to  the 
petition  are,  first,  that  so  far  as  tlie  allegations  of  an  agree- 
ment that  cases  should  not  be  tried  until  after  the  presi- 
dential election,  that  there  is  no  allegation  when  the  term 
of  court  adjourned;  nor  that  it  did  not  last  some  months 
after  the  presidential  election;  that  in  fact  it  did  so  last 
and  no  diligence  was  used  by  MacCall,  or  his  attorneys, 
to  protect  his  rights  during  all  of  that  time.  MacCall  is 
Dot  now  insisting  on  that  ground  of  defense.  He  is  in- 
sisting r  II  the  defense  that  he  and  his  home  attorneys  were 
relyiiii;  t  n  the  employment  of  Greene  &  Breckenridge,  and 
that  the  latter  did  not  understand  that  they  were  so  em- 
ployed and  permitted  a  default  judgment  on  an  ex  parte 
hearing. 

It  is  claimed  that  the  petition  does  not  set  forth  when 
the  October  term  was  ended  and  that  so  far  as  the  allega- 
tions go  there  was  nothing  to  show  that  the  court  trying 
the  case  did  not  still  have  jurisdiction  to  set  aside  the  de- 
cree. It  hardly  seems  probable  that  this  objection  is  seri- 
ously made,  and  it  was  not  urged  at  the  argument.  This 
court  must  take  judicial  notice  that  terms  of  court  are 
required  to  be  set  annually  and  it  will  not  presome  that 
the  October  term  of  Douglas  county  district  court  lasted 
until  July  following. 

Doubtless,  a  petition  for  relief  in  equity  from  a  judg- 
ment should  indicate  that  the  court  making  the  reconl 
had  no  longer  jurisdiction  to  correct  it  An  allegation  of 
the  reasons  for  the  non-appearance  of  the  defendant  dur- 
ing the  term  at  which  the  action  was  originally  tried  is 
necessary.  In  this  case  the  allegations  relied  upon  are. 
that  Greene  &  Breckenridge  did  not  understand  that  thej 
were  so  employed  and  that  Warrington  &  Stewart  and 
Macrall  himself  had  no  knowledge  that  thecase  had  been 
brought  to  trial  until  fbey  learned  it  by  the  institution 
of  a  creditors'  bill  proceeding  to  enforce  the  judgment  in 
May  following.  - 
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The  objection  to  the  allegations  that  the  judgment  was 
obtained  by  perjury  need  not  be  considered,  for  such  al- 
legations are  not  now  insisted  upon  by  the  appellee.  It  is 
conceded  that  the  testimony  was  in  substantial  accordance 
with  the  allegations  of  Looney's  petition,  and  if  there  was 
no  ground  for  excusing  failure  to  meet  them,  the  testimony 
should  have  been  anticipated  and  met  by  the  other  party. 

It  is  urged  that  the  allegations  of  misapprehension  as  to 
the  fact  of  their  employment  by  Greene  &  Breckenridge  are 
insufficient,  or  rather,  it  is  urged  that  they  are  inconsist- 
ent and  untrue.  The  real  point  urged  here,  as  well  as  in 
the  next  complaint  that  the  evidence  is  insufficient,  is  that 
such  a  misunderstanding  between  client  and  attorneys  as 
to  the  latter's  employment,  because  of  which  the  former 
relies  upon  the  attorney,  and  the  attorney  fails  to  attend 
to  the  defense,  furnishes  no  ground  for  relief.  The  cases 
cited  on  behalf  of  the  appellee  MacCall  seem  to  distinctly 
support  the  doctrine  that  such  a  misunderstanding  is  avail- 
able in  a  court  of  equity  to  set  aside  a  judgment  which  has 
been  rendered  because  of  it  and  where  there  is  an  equi- 
table and  complete  defense.  McKinley  v,  Tuttle,  34  Oal., 
235;  Panesi  v.  Boswell,  12  Heisk.  [Tenn.],  323;  Searles 
V.  Christensen,  5  S.  Dak.,  650. 

In  Anthony  v.  Karhach^  64  Neb.,  509,  90  N.  W.  Rep., 
243,  it  is  held  that  a  party  who  has  been  deceived  by  his  at- 
torney and  was  prevented  from  presenting  a  defense  should 
have  a  decree  vacated.  And  in  Ennis  v.  Fourth  Street 
Building  Association^  71  N.  W.  Rep.  [la.],  426,  where  a 
party's  attorney,  without  his  knowledge,  had  suddenly 
absconded  five  days  before  the  trial  and  left  the  defend- 
ant's interest  unrepresented,  it  was  held  that  he  should 
be  entitled  on  subsequently  learning  of  the  judgment  to 
have  it  set  aside  and  be  permitted  to  defend. 

In  Cleveland  v.  Hopkins,  13  N.  W.  Rep.  [Wis.],  225, 
where  attorneys  who  had  inadvertently  and  through  a  mis- 
understanding appeared  for  a  party  and  failed  to  equi- 
tably present  his  defense  and  did  so  without  his  knowl- 
50 
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edge,  he,  himself,  on  learniog  of  the  judgment  was  allowed 
to  have  it  set  aside  and  pennitted  to  defend, 

It  seems  clear  that  in  this  case  the  action  taken  bj  War- 
rington &  Stewart  and  by  Greene  &  Breckinridge  is  ex- 
plainable onl;  on  the  supposition  that  thej  misundert-tood 
each  other;  that  MacCall  and  Warrington  &  Stewart  sup 
posed  Messi's.  Greene  &  Breckeuridge  were  employed  in  tlie 
case  and  would  look  after  it  There  is  nothing  in  the 
record  directly  contradicting  their  statements  that  such 
is  the  case  or  directly  to  contradict  MacCall's  declaration 
that  he  knew  notliing  of  this  judgment  until  May.  It  is 
true  that,  in  view  of  the  correspondence  and  of  the  extent 
to  which  Greene  &  Breckeuridge  did  act  in  the  case,  their 
permitting  it  finally  to  go  to  hearing  with  no  attention 
8(«ms  surprising.  It  appears,  however,  that  the  letter  to 
Warrington  Sc  Stewart  in  which  they  indicated  their  posi- 
tion was  not  received. 

The  allegations  of  a  misunderstanding  seem  to  us  suffi- 
cient to  warrant  the  trial  court's  action,  and  the  evidence, 
too,  indicates,  by  a  fair  preponderance  that  these  allt^a- 
tions  are  well  founded. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

Oldham  and  Ames,  CO.,  concur. 


Jacob  P.  Geoye  et  al.,  apphllbes,  v.  J.  M.  Dinebn,  appk]> 
LEB,  Impleaded  with  John  W.  Van  Gildbe,  appblt 

LANT. 

Filed  Jolt  3,  1903.    No.  12,96S. 

Commissioner's  opinion.    Department  No.  2, 

1.  HoTtgagea:  Contracts  of  Salb  or  Rni-Tt:  Stkhtt  PosKCTAsun: 
DiKrKh:Tron.  Applications  tor  strict  lorecloaure  of  contr&cta  for  tlM 
sale  of  Innils  are  atlrtressed  to  th«  sound  legal  discretion  of  tli* 
district  court,  ami  such  foreclosureB  will  be  granted  in  caaea  wherv 
it  would  be  UDjual  and  inequitable  to  refuse  them. 
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2.  Appeal  and  Error:    Exceptions,  Bnx  of,  Wanting:   Effect:    Plead- 

ing. On  an  appeal  from  a  decree  of  the  district  court  where  there 
is  no  bill  of  exceptions  preserved  and  the  record  contains  nothing 
but  the  clerk's  transcript,  we  are  only  required  to  examine  the 
record  far  enough  to  ascertain  whether  or  not  the  pleadings  are 
sufficient  to  sustain  the  decree. 

3.  Appeal  and  Error:    Exceptions,  Bill  of,  Wanting:    Presumptions. 

In  such  a  case  the  general  presumption  exists  that  every  proceed- 
ing essential  to  the  legality  and  validity  of  the  Judgment  was 
validly  taken.  And  where  on  any  contingency  supposable  in  the 
state  of  the  record,  the  decision  below  might  have  been  valid,  such 
contingency  will  be  so  presumed. 

4.  Appeal  and   Error:     Exceptions,   Bnx  of,   Wanting:     Pleading: 

Effect.  In  the  absence  of  a  bill  of  exceptions  if  the  petition  or 
pleading  on  which  the  decree  is  predicated  contains  sufficient  state- 
ments of  a  cause,  and  a  proper  prayer  for  the  relief  thereby 
afforded,  questions  which  necessitate  a  reference  to  the  bill  of 
exceptions  will  not  be  considered  and  an  affirmance  of  the  decree 
is  proper. 

Appeal  from  the  district  court  for  Boone  county.  Tried 
below  before  Paul,  J.    Affirmed. 

Byron  G.  Burbank,  for  appellant. 

A.  E.  Oarten  and  E.  J.  Clements,  contra. 

Barnes,  C. 

This  was  an  action  brought  in  the  district  court  for 
Boone  county,  for  a  strict  foreclosure  of  a  contract  for 
the  sale  of  real  estate.  The  petition  contained  a  copy  of 
the  contract,  as  follows : 

"This  agreement  made  and  entered  into  this  19th  day 
of  December,  1901,  by  and  between  J.  F.  Grove  and  Mary 
J.  Grove,  Jiusband  and  wife,  parties  of  the  first  part,  and 
J.  M.  Dineen  party  of  the  second  part,  Witnesseth,  That 
said  i)arties  of  the  first  part  agree  to  sell  to  the  party  of 
the  second  part,  and  the  said  party  of  the  second  part 
agrees  to  purchase  of  said  parties  of  the  first  part  the  fol- 
lowing described  real  estate  situated  in  the  county  of 
Boone  and  state  of  Nebraska,  to  wit :  The  west  half,  and 
the  west  half  of  the  east  half,  of  section  18  in  township  18, 
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• 

range  8  west  of  the  6th  P.  M.  containing  480  acres,  more  or 
less,  according  to  government  survey.  The  party  of  the 
second  part  agrees  to  pay  said  parties  of  the  first  part  as 
a  full  consideration  of  the  above  described  premises,  tlie 
sum  of  111,250;  $4,000  cash  in  hand,  the  receipt  whereof 
IS  hereby  acknowledged,  and  |2,750  March  1,  1902,  and  a 
first  mortgage  on  said  above  described  real  estate  for 
$4,500  due  and  payable  March  1, 1905,  with  interest  at  six 
per  cent,  from  March  1,-1902,  with  the  option  to  pay  on 
or  before. 

"It  being  understood  between  the  parties  hereto  that 
should  said  party  of  the  second  part  fail  to  make  the  pay- 
ment of  $2,750  and  execute  mortgage  for  $4,500  on  March 
1,  1902,  the  $4,000  cash  payment  herein  made  is  to  be  de- 
clared forfeited  to  the  said  parties  of  the  first  part. 

"On  full  payment  of  purchase  price  as  herein  recited 
said  parties  of  the  first  part,  or  their  legal  representative:? 
or  assigns,  agree  to  make  to  said  party  of  the  second  part 
or  his  legal  representatives  or  assigns,  a  valid  title  in  fee 
simple  to  the  above  described  premises,  and  for  that  pur- 
pose shall  execute  and  deliver  to  said  party  of  the  second 
part  a  good  and  sufl&cient  warranty  deed  free  and  clear  of 

all  incumbrances,  except ;  parties  of  the  first  part 

also  agree  to  furnish  party  of  the  second  part  an  abstract 
of  title  to  said  above  described  premises  on  or  before  the 
1st  day  of  March,  1902. 

"Upon  full  payment  of  the  purchase  price  as  above  re- 
cited by  party  of  the  second  part,  parties  of  the  first  part 
agree  to  give  quiet  and  peaceable  possession  of  the  above 
described  premises  on  or  before  the  first  day  of  March, 
1902.  This  contract  is  subject  to  a  certain  lease  of  August 
Dutchess.  The  said  parties  hereto  respectively  bind  them- 
selves, their  heirs,  assigns  and  legal  representatives,  to  the 
faithful  performance  of  the  terms  of  this  agreement. 

"In  witness  whereof  said  parties  have  hereunto  signed 
this  agreement  in  duplicate  the  day  and  year  above  writ- 
ten.'^ 

Among  other  allegations  contained  in  the  petition  we 
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find  the  following:  "That  thereafter  on  the  31st  day  of 
December,  1901,  J.  M.  Dineen,  defendant  herein,  by  an 
instrument  in  writing  assigned  his  right  in  said  contract 
to  John  W,  Van  Gilder,  defendant  herein."  The  petition 
then  set  out  the  assignment,  which  was  in  the  ordinary 
form.  "The  plaintiffs  have  duly  performed  all  of  the  con- 
ditions of  said  agreement  on  their  part  to  be  performed  in 
pursuance  of  the  terms  of  said  agreement,  but  the  defend- 
ants refused  and  still  refuse  to  comply  with  the  terms 
thereof  and  pay  the  purchase  money  as  agreed  to  be  paid 
on  or  before  March  1,  1902,  or  any  part  thereof,  and  re- 
fused to  make  and  execute  a  mortgage  to  the  plaintiff  as 
agreed,  and  refused  to  perform  the  conditions  of  said 
agreement." 

The  prayer  for  relief  was  as  follows :  "Plaintiffs  there- 
fore pray  that  said  defendants  be  required  to  perform  said 
agreement  and  pay  the  plaintiffs  the  sum  of  f2,750,  and 
execute  a  mortgage  for  the  sum  of  |4,500  as  purchase 
money  of  said  land  described  in  the  foregoing  petition, 
with  interest  from  March  1,  1902,  a£i  agreed  in  said  con- 
tract; or  in  case  of  refusal  to  complete  the  contract  that 
said  defendants  and  all  persons  claiming  under  them  be 
forever  barred  and  foreclosed  of  all  equity  of  redemption, 
and  all  right  to  and  interest  in  said  premises  heretofore 
described,  and  said  contract  be  canceled,  and  for  such 
other  and  further  relief  as  equity  may  require." 

Service  of  summons  was  duly  made  on  all  of  the  defend- 
ants. Defendant  Dineen  made  no  appearance,  and  judg- 
ment was  rendered  against  him  by  default  The  defend- 
ant John  W.  Van  Gilder  filed  the  following  answer: 

"Comes  now  the  defendant,  John  W.  Van  Gilder,  for 
answer  to  the  petition  of  the  plaintiffs  herein,  says:  (1) 
that  he  admits  the  allegations  contained  in  paragraphs 
1,  2,  3,  and  4  of  said  petition;  (2)  that  thi^  defendant 
denies  each  and  every  other  allegation  in  said  petition 
contained;  (3)  this  defendant  further  continuing  says  that 
while  the  assignment,  mentioned  in  i>aragraph  three  of 
said  petition,  by  J.  M.  Dineen,  is  to  this  defendant  John 


respectively  of  an  unditided  one-half  interest  in  and  to 
the  premises  described  in  said  petition,  and  that  each  of 
them  are  in  the  actual  possession  of  the  premises  described 
in  said  petition,  and  in  ibe  actual  use  and  occupation  of 
the  same. 

"Wherefore  this  defendant  prays  that  the  petitJon  hereio 
be  dismissed  at  plaintiffs'  cost,  and  for  such  other  and  fur- 
ther relief  as  may  be  just  and  equitable  upon  the  trial  of 
this  cause  for  the  full  and  complete  protection  of  thiE 
defendant." 

The  reply  was  a  general  denial ;  the  cause  was  duly  tried 
to  the  court  and  the  following  decree  was  rendered: 

"Upon  consideration  of  the  pleadings  and  the  CTideaiw 
the  court  finds  that  the  allegations  contained  in  the  peti- 
tion are  true. 

"It  is  therefore  ordered,  adj-.idged  and  decreed  by  the 
court  that  the  defendants,  and  all  jiersons  claiming  by, 
under  or  through  them  or  either  of  them,  be,  and  they  art 
hereby,  forever  barred  and  foreclosed  of  all  and  any  eqnitj 
of  redemption,  or  any  right  or  interest  in  and  to  the  fol 
lowing  described  premises:  (here  follows  description  ai 
set  forth  in  the  petition),  and  that  the  contract  set  fort! 
in  plaintiffs'  petition  between  J.  F.  Grove  and  Mary  J 
Grove,  husband  and  wife,  and  J.  M.  Dineen,  and  records 
in  bool;  3  of  Miscellaneous  Record  of  Boone  county,  Xt 
bra-ska,  in  tlie  office  of  the  county  clerk  of  said  county  a 
page  4()9  thereof,  is  hereby  canceled,  annulled  and  mad 
of  no  force  or  effect  whatever;  and  that  the  plaintiffs  pa, 
the  coats  of  this  action  taxed  at  $19.23." 

From  this  decree  the  defendant,  Van  GildeJ,  appeals  t 
this  court,  and  now  contends  that  the  decree  is  unjust  an^ 
inequitable;  that  time  was  not  made  the  essence  of  tk 


Vol.  4]  JANUARY  TEUM,1903.  727 

Groye  y.  Dlneen. 

contract;  that  the  decree  should  have  provided  for  the  sale 
of  the  land  as  upon  a  mortgage  foreclosure,  and  that  the 
decree  is  nqt  in  harmony  with  the  prayer  of  the  petition. 

It  appears  from  the  record  that  the  cause  was  regu- 
larly tried,  and  the  evidence  introduced  by  the  plaintiffs 
was  taken  by  the  reporter,  but  no  bill  of  exceptions  was 
ever  procured,  served  or  settled,  and  the  record  as  it 
comes  here  contains  nothing  but  the  clerk's  transcript. 
Therefore,  the  only  question  which  we  can  consider  is, 
whether  or  not,  under  the  pleadings,  the  trial  court  was 
authorized  to  render  the  judgment  or  decree  complained  of. 

The  rule  is  well  established  in  this  state  that  courts  of 
equity  will  decree  a  strict  foreclosure  of  land  contracts; 
that  applications  of  that  character  are  addressed  to  the 
sound  legal  discretion  of  the  court,  and  they  will  be 
granted  in  cases  where  it  would  be  inequitable  and  unjust 
to  refuse  them.  Harrington  v,  Birdsall,  38  Neb.,  176,  56 
N.  W.  Rep.,  961. 

In  the  ca^e  of  Gar  del  8  v.  Kloke,  36  Neb.,  493,  54  N.  W. 
Rep.,  834,  we  find  the  following:  "An  action  will  lie  to 
foreclose  the  rights  of  a  purchaser  in  a  contract  for  the 
sale  of  real  estate,  and  the  court  by  its  judgment  may  di- 
rect the  purchaser  to  comply  with  the  terms  of  the  contract 
within  a  reasonable  time  to  be  named  by  the  court,  or  order 
the  premises  sold  and  the  proceeds  applied  to  the  pay- 
ment of  the  judgment  The  justice  and  equity  of  the  case 
will  determine  the  character  of  the  judgment." 

A  decree  of  strict  foreclosure  was  had  in  the  case  of 
Farmers  d  Mercliants  State  Bank  v,  Thornburg,  54  Neb., 
782,  75  N.  W.  Rep.,  45.  So  it  may  be  said  that  the  district 
court  had  power  to  render  the  decree. 

It  will  be  observed  from  an  examination  of  the  answer 
above  quoted  that  the  appellant  based  his  defense  on  a  geh- 
eral  denial.  He  made  no  excuse  for  his  failure  to  perform 
the  contract ;  he  asked  for  no  further  time  to  enable  him  to 
pay  the  |2,750  and  execute  a  mortgage  as  he  was  required 
to  do  by  the  terms  of  the  agreement,  and  in  fact  made 
no  appeal  to  the  court  for  any  equitable  relief  whatever. 
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It  is  quite  probable  if  the  appellant  had  a^ked  for  smh 
relief  it  would  have  been  granted.  The  prayer  of  tlie 
petition  which  contained  a  demand  for  generol  e^uitahk' 
relief  was  broad  enough  to  sustain  the  decree  complaiiicil 
of,  and  we  are  bound  to  presume  that  the  evidence  dis- 
closed a  state  of  facts  which  fully  authorized  the  findiugs 
and  judgment.  The  rule  is,  that  where  the  record  d<M'S  U'pt 
purport  to  contain  the  evidence  a  slate  of  facts  will  l>e 
presumed  proved  in  the  trial  court  fully  authorizing  the 
rulings,  verdict  and  judgment  of  that  court.  2  Enry.  TI. 
&  Pr.,  441.  To  sustain  a  decision  appealed  from,  the  gen- 
eral presumption  exists,  where  the  record  does  not  atlinit- 
atively  show  error,  that  every  proceeding  essential  to 
the  legality  and  validty  of  the  judgment  was  validlv 
taken.  And  where,  on  any  contingency  supposalile  in  the 
state  of  the  record  the  decision  below  might  have  bivn 
valid,  such  contingency  will  be  presumed.  2  Eney.  PI.  & 
Pr.,  428-433.  "In  the  absence  of  a  hill  of  exceptions,  if  the 
petition  or  pleading  on  which  the  decree  is  predicate<l  con- 
tiiins  sufficient  statements  of  a  cause,  and  a  proixT  prayer 
for  the  relief  thereby  afforded,  quest  ions  which  fop  det-ision 
necessitate  a  reference  to  the  hill  of  exceptions  will  nni 
be  con.sidered,  and  an  afiirmance  of  the  decree  is  proper,"' 
Bralrice  Savings  Bank  v.  Beatrice  Ckautaiigiia  As-icinbly, 
54  Neb.,  592,  74  N.  W.  Rep.,  1065. 

In  Ailing  v.  Fishrr,  55  Neb.,  239,  75  N.  W.  Rep.,  536,  it 
wa.s  licld  that  "In  the  review  of  cases  by  appellate  pro- 
ceedings in  this  court,  the  transfript  being  silent  as  to 
matters  before  the  district  court,  ft  will  be  presumed  that 
the  facts  there  disclosed  were  of  such  a  character  as  to 
warrant  the  judgment  rendered." 

An  examination  of  the  authorities  convinces  us  that  this 
is  the  well  established  rule  not  only  in  this  state  but  in  (he 
supreme  court  of  the  United  States,  and  in  all  of  the  states 
of  the  union. 

Wiiile  the  forfeiture  of  the  first  payment,  at  first  hlusfa, 
may  seem  inei|iiitiilile,  yet  Dineen  who  made  it  is  not  com- 
plaining. And  in  the  court  below  the  appellant  presented 
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no  reason  why  such  forfeiture  should  not  be  declared  ac- 
cording to  the  terms  of  the  contract.  In  accordance  with 
the  rule  announced  above  we  must  presume  that  the  evi- 
dence disclosed  a  state  of  facts  which  amply  justified  the 
decree. 

Again,  the  appellant  is  the  assignee  of  the  contract,  and 
is  not  personally  liable  to  pay  a  deficiency,  in  case  there 
should  be  one,  on  a  sale  of  the  land;  neither  is  he  liable 
in  an  action  to  recover  the  balance  due  on  the  contract. 
Not  having  excused  his  default  in  any  way,  nor  asked  for 
any  equitable  relief,  or  shown  any  reason  why  the  payment 
should  not  be  forfeited,  he  is  in  no  condition  to  complain 
of  the  judgment  of  the  trial  court. 

It  follows  that,  in  the  absence  of  the  bill  of  exceptions, 
as  above  stated,  the  judgment  and  decree  of  the  trial  court 
will  be  presumed  to  be  correct,  and  we  recommend  that  it 
be  aflSrmed. 

Glanvillb  and  Albert,  CO.,  concur. 

Affirmed. 


George  W.  Bemis  et  al.  v.  Charles  A.  McCloud  et  al. 

Filed  July  3,  1903.    No.  12,965. 
Commissioner's  opinion.    Department  No.  1. 

1.  Appeal  and  Error:    Assignments:   Exceptions,  Bill  of,  and  Ruling 

ON  Motion  for  New  Trial  Wanting.  A  plaintiff  who  has  been 
defeated  upon  a  trial  in  the  court  below  by  a  general  finding  of 
Issues  of  fact,  upon  petition,  answer  and  reply,  in  favor  of  his  ad- 
versary, and  who  prosecutes  error  without  having  preserved  the 
evidence  In  a  bill  of  exceptions,  and  without  having  obtained  a 
ruling  upon  a  motion  for  a  new  trial,  can  assign  but  one  ground 
of  error  in  this  court,  viz:  that  the  answer  does  not  state  facts 
constituting  a  defense  to  the  petition. 

2.  Appeal  and  Error:  Assignments:   Not  in  Briefs.  An  assignment  of 

error  not  noticed  in  the  briefs  will  be  deemed  to  have  been  waived. 

Error  from  the  district  court  for  York  countv.    Tried 
below  before  Sornborger,  J.    Affirmed. 


Bemli  T.  UcCIinid. 

O.  W.  Bemis,  for  plaintiffs  in  error. 

W.  W.  Wyckoff  and  P.  G.  Power,  contra. 

Ahbs,  0. 

This  is  an  action  to  enjoin  the  authorities  of  the  city  ot 
York  from  levying  a  special  assessment  apon  certain  real 
estate  of  the  plaintiffs,  to  defray  the  expense  of  buiWiui:  a 
sidewalk  adjacent  thereto  and  along  certain  public  strwts. 
The  action  was  tried  in  the  district  court  upon  iwus 
joined  by  petition,  answer  .and  reply,  but  the  evidence  wa* 
not  preserved  in  a  bill  of  exceptions,  and  although  a  mo- 
tion for  a  new  trial  was  flled  it  does  not  appear  to  bavt 
been  ruled  upon  by,  or  called  to  the  attention  of,  the  dis^ 
trict  court  None  of  the  pleadings  was  impeached  or  sougbi 
60  to  be  in  the  lower  court  by  motion  or  by  demnmr. 
The  court  fonnd  both  specially  and  generally  for  the  de 
fendants  and  dismissed  the  action. 

The  plaintiffs  seek  a  review  in  this  court  by  petition  in 
error.  Under  these  circumstances  it  was  possible  for  thf 
plaintiffs  to  assign  but  one  ground  of  error  in  this  court 
viz.,  that  the  answer  does  not  state  facts  constituting » 
defense  to  the  petition.  This  they  have  not  done  or,  if 
their  first  assignment  can  be  construed  as  eqaivaleDi 
thereto,  they  have  waived  it  by  making  no  allusion  to  it  in 
their  brief.  We  have,  however,  examined  the  answer  aoii 
are  of  opinion  that  it  does  state  a  defense,  but  do  not  W 
called  upon  to  enter  apon  a  discussion  of  it. 

It  is  recommended  that  the  judgment  of  the  distrif 
court  be  affirmed. 

Hastings  and  Oldham,  CO.,  concur. 

Afpirmed. 
Opinion  on  rehearing  followa 
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George  W.  Bemis  et  al.  v.  Charles  A.  McCloud  bt  al. 

Filed  Decembeb  16,  1903.    No.  12,965. 
Commissioner's  opinion.    Department  No.  1. 

1.  Taxation:    Assessments:    Jubisdiction:    Injunction.     While  Juris- 

diction to  make  special  assessments  must  appear  to  authorize  a 
valid  assessment,  one  seeking  to  enjoin  a  village  board  from 
making  such  assessments  must,  at  least,  show  that  on  the  face 
of  the  record  some  jurisdictional  fact  is  wanting. 

2.  Injunction:    Relief  on  Grounds  Outside  Pleadings.    Relief  can  not 

be  claimed  by  the  plaintift  in  such  injunction  proceedings  on 
grounds  oiUslde  of  the  pleadings. 

3.  Appeal  and  Error:    New  Tbial:    Motion  fob.  Wanting:    Findings. 

On  a  complaint  in  this  court,  that  a  decree  is  contrary  to  law,  the 
question  as  to  whether  or  not  it  is  supported  by  tha  findings  of 
fact  in  the  lower  court  may  be  examined  on  error  in  the  absence 
of  a  motion  for  a  new  trial,  but  the  decree  will  not  be  set  aside 
unless  the  findings  as  a  whole  show  it  clearly  wrong. 

Eehbaring  of  case  reported  ante^  page  729. 

Error  from  the  district  court  for  York  county.  Tried 
below  before  Sornborger,  J.  Former  judgment  of  afjlrtn- 
once  adhered  to. 

O.  W.  Bemis,  for  plaintiffs  in  error. 

W.  W.  Wyckoff  and  F.  G.  Power,  contra. 

Hastings,  0. 

The  former  opinion  in  this  case  will  be  found  ante,  page 
729,  and  in  96  N.  W.  Rep.,  page  214.  That  op4mon 
simply  finds  that  there  is  no  bill  of  exceptions  and  no 
motion  for  a  new  trial  in  the  case,  which  is  brought  up 
here  upon  error.  It  therefore  finds  nothing  to  examine 
except  the  allegations  of  the  answer  and  finds  that  they 
show  a  defense.  It  is  therefore  recommended  that  the 
case  be  affirmed. 

A  rehearing  has  been  had  because  of  two  contentions  of 
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plaintiffs:  that  the  answer  contained  no  defense,  and  that 
they  are  entitled  to  have  the  findings  of  fact  made  by  tie 
trial  court  examined  and  the  question  decided  as  to 
whether  or  not  they  support  the  judgment  of  dismissal. 

The  petition  was  based  upon  a  complaint  that  the  '^reso- 
lution"  providing  for  the  sidewalk  did  not  include  lot  9 
at  all.  That  it  provided  for  the  building  of  a  walk  **on"' 
the  lots  and  not  on  the  highway ;  that  the  notice  of  the  or- 
dinance requiring  the  building  of  the  walk  was  served  only 
upon  George  W.  Bemis,  and  plaintiffs  were  joint  owners, 
and  the  notice  required  the  building  of  walks  along  the 
whole  of  the  lots  by  plaintiffs  though  they  owTied  only  the 
west  half  of  them. 

Stated  briefly,  this  injunction  is  based  upon  a  claim  that 
the  ordinance  or  "resolution"  providing  for  the  walk 
omitted  lot  9;  that  the  notice  of  it  to  George  W.  Bemis 
omitted  that  lot;  that  notice  of  this  ordinance  was  at- 
tempted to  be  given  only  to  George  W.  Bemis;  that  such 
notice  required  him  to  build  "on"  the  entire  lots  instead 
of  "on"  the  west  half  which  plaintiffs  owned,  and  that  the 
w^alk  was  badly  constructed  as  well  as  unauthorized.  An 
attempt  is  made  to  claim  also  that  the  walk  was  never 
constructed  along  the  south  side  of  the  east  half  of  the 
lots,  and  so  was  never  completed  as  provided  for  and 
therefore  no  jurisdiction  attached  to  assess  for  any  of  iu 

This  last  contention  is  not  raised  by  the  pleadings.  It 
is  true  that  the  petition  alleges  the  building  of  a  walk 
"along  the  whole  west  front  of  the  whole  four  half  lot^  of 
plaintiffs,  including  lot  9,  which  had  not  been  mentioned 
at  all  in  leither  said  resolution  or  notice,  and  along  the 
south  side  of  the  west  half  of  lot  6."  This,  however,  is  not 
an  allegation  that  no  sidewalk  was  built  along  the  east 
half  of  lot  6,  and  there  is  besides  this  only  a  general  state- 
ment in  paragraph  10  of  the  reply  that  the  proceeding  is 
contrary  to  the  resolutions  because  the  latter  provided  for 
the  building  of  a  walk  along  W.  P.  Connor's  land.  The 
issue  of  nonconstruction  of  a  part  of  the  walk  is  not  raised 
by  this  pleading. 
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The  answer  in  eflPect  admits  that  notice  of  the  ordinance 
was  first  served  upon  George  W.  Bemis  omitting  lot  9,  but 
says  it  was  subsequently  corrected  and  that  lot  included. 
It  admits  that  notice  was  directed  to  George  W.  BeniU 
alone  and  that  he  was  only  a  joint  owner  equally  with  his 
wife,  but  says  that  he  was  managing  the  property  and  that 
both  defendants  had  full  actual  knowledge  of  the  proceed- 
ings and  acquiesced  in  them.  The  answer  alleges  a  duly 
passed  ordinance  providing  for  the  walk;  denies  all  al- 
legations of  the  walk's  defectiveness  and  says  that  it  is 
worth  to  the  property  the  |166.95  which  it  cost. 

The  admitted  defects  in  the  proceedings  are  the  in- 
clusion in  the  notice  to  George  W.  Bemis  of  the  passage 
of  the  sidewalk  ordinance  of  the  entire  lots  6,  7  and  8, 
when  plaintiffs  only  held  the  west  half,  and  the  failure  to 
give  any  notice  to  Mrs.  Bemis.  The  passage  of  the  defect- 
ive resolution  for  a  new  sidewalk,  which  is  set  out  in  the 
petition,  is  admitted,  but  the  passage  of  an  ordinance 
explicitly  providing  for  the  walk  is  alleged,  together  with 
plaintiffs'  full  knowledge  of  all  the  steps  taken.  It  seems 
clear  that  no  sufficient  grounds  for  an  injunction  are  ad- 
mitted in  this  answer.  The  passage  of  the  ordinance  and 
the  facts  alleged  as  to  knowledge  by  plaintiffs  of  the  pro- 
ceedings are  denied  in  the  reply.  The  holding  that  on  the 
face  of  the  pleadings  the  decree  of  dismissal  must  be  sus- 
tained should  be  adhered  to. 

The  other  question  is  whether  the  findings  of  fact  can  be 
considered  in  the  absence  of  any  motion  for  a  new  trial. 
Probably  the  facts  found  by  the  court  and  so  placed  in  the 
record  by  him  should  be  examined  and  if  they,  taken  as  a 
whole,  show  a  right  to  an  injunction  on  the  plaintiffs'  part, 
and  that  the  decree  of  dismissal  is  therefore  wrong,  it 
should  be  reversed.  At  least,  such  was  the  holding  of  this 
court  as  to  a  judgment  against  one  party  when  the  verdict 
was  against  two.  Morsch  v.  Besaclc,  52  Neb.,  at  page  505. 
It  was  held  that  this  error  was  reviewable  in  this  court 
without  a  moti/)n  below  to  correct  on  the  allegation  that 
the  judgment  was  contrary  to  law. 
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But  the  findings  in  this  case  include  a  general  finding 
for  defendants.  It  is  true  that  they  include  a  finding  thai 
the  rest  of  the  walk  along  Conner's  half  of  the  lots  was 
never  built  and  that  no  steps  were  taken  to  have  it  buih. 
That,  however,  was  not  in  issue  and  can  not  help  plaintiff. 
There  is  also  a  finding  that  no  advertisement  for  bids  wa.*^ 
published  before  the  construction  of  the  walk. 

As  before  stated,  there  is  no  bill  of  exceptions  and  we 
know  nothing  from  the  record  as  to  what  the  city  ordi 
nances  required  in  this  respect    We  are  not  at  liberty  tv 
learn  anything  to  the  prejudice  of  this  judgment  from  anj 
other  source.    We  are  not  at  liberty  to  take  judicial  notion 
of  ordinances  which,  so  far  as  the  record  shows,  were  never 
presented  to  the  trial  court  as  evidence.    We  are  no  more 
able  to  conclude  from  the  findings  of  the  trial  court  than 
we  are  from  the  pleadings  that  plaintiffs  are  entitled  to 
an  injunction.    Whether  or  not  the  trial  court  was  right  in 
holding  that  the  failure  to  build  the  entire  walk  would 
be  no  ground  for  enjoining  this  assessment,  it  is  not  neces- 
sary to  determihe  as  that  issue  is  not  in  the  pleadings. 
Whether  or  not  the  trial  court  was  right  in  holding  that 
the  failure  to  advertise  for  bids  before  constructing  the 
walk  gave  no  right  to  an  injunction,  could  only  be  ascer- 
tained by  reference  to  ordinances  not  before  us.    No  such 
requirement  is  cited  from  the  statutes  of  Nebraska.   These 
findings  do  not  necessarily  call  for  a  different  decree  than 
that  rendered. 

Plaintiffs  say  the  burden  of  showing  a  compliance  with 
all  statutory  and  municipal  requirements  rests  upon  de- 
fendants. It  hardly  seems  so.  Plaintiffs  are  seeking  an 
injunction  against  the  action  of  a  public  body.  To  justify 
that  plaintiffs  must  show  that  the  proposed  action  i« 
wrong.  That  is,  in  this  case  they  must  show  that  there  is, 
at  least  on  the  face  of  the  record,  an  absence  of  some 
jurisdictional  fact,  the  want  of  which  deprives  the  city 
autliorities  of  the  right  to  go  further  in  the  matter  of  as- 
sessing plaintiffs  for  this  walk.  We  must  assume,  in  the 
absem^e  of  a  bill  of  exceptions,  that  the  ordinances  and 
municipal  records  support  the  proposed  action. 
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Of  course  any  complaint  of  the  findings  themselves  as 
distinguished  from  the  decree  rendered  on  them  must  be 
embodied  in  a  motion  for  a  new  trial  and  brought  to  the 
attention  of  the  district  court  to  be  available  here.  Prob- 
ably this  would  be  true  if  the  different  findings  were  con- 
tradictory. It  wc^uld  seem  that  where  the  trial  court  had 
entered  a  general  finding  for  defendants,  as  in  this  case, 
that  such  finding  would  support  a  decree  of  dismissal  and 
that  a  motion  for  a  new  trial  and  for  a  correction  of  the 
finding  would  be  the  remedy  even  if  special  findings  showed 
plaintiffs  were  entitled  to  a  decree.  In  this  case,  at  all 
events,  the  specially  found  facts  are  not  suflBcient  by  them- 
selves to  entitle  plaintiffs  to  a  decree.  With  no  bill  of 
exceptions,  and  no  motion  for  a  new  trial,  and  the  answer 
pleading  a  defense  to  the  petition,  it  would  seem  neces- 
sary to  sustain  the  decree  for  defendants. 

It  is  recommended  that  the  former  conclusion  in  this 
case  be  adhered  to. 

Ames  and  Oldham,  CO.,  concur. 

Former  opinion  adhered  to. 


Kearney  County  Bank,  appellant,  v.  William  Dul- 
lenty ET  AL.,  appellees. 

Filed  July  3,  1903.    No.  12.966. 

Commissioner's  opinion.    Department  No.  2. 

Fraudulent  Conveyances:  Consideration:  Husband  and  Wife:  Bvi- 
dAnce.  Evidence  examined,  and  held  to  show  that  the  considera- 
tion for  the  conveyance  of  a  certain  city  lot  moved  from  the 
husband  and  that  the  title  thereto  was  taken  in  the  name  of  the 
wife,  for  the  purpose  of  placing  it  beyond  the  reach  of  the  creditors 
of  the  former,  and  of  hindering  and  delaying  them  in  the  collec- 
tion of  their  debts. 

Appeal  from  the  district  court  for  Lancaster  county. 
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Tried  below  before  Holmes,  J.    Reversed  in  part  icith  di- 
rections. 

8,  B.  Pound  and  Frank  H.  Woods,  for  appellant. 

A.  O,  Qreenlee,  contra. 

Albert,  0. 

The  petition  in  this  case  shows  that  the  plaintiff,  ad  th* 
16th  day  of  January,  1897,  recovered  a  judgment  aj:;iin<- 
the  defendant  William  Dullentv,  in  the  county  court  f»f 

•'7  • 

Lancaster  county,  for  some  f  960,  on  a  note  execnhnl  bv 
said  defendant  on  the  19th  day  of  January,  1894,  wliicli  ly 
its  terms  was  payable  on  the  19th  day  of  April  of  tha* 
year;  that  at  and  before  the  date  of  said  note  said  <if- 
defendant  was  the  owner  of  a  certain  tract  of  farm  hmJ  ie 
Lancaster  county  and  that  afterward,  on  the  31st  day  of 
August,  1894,  he  conveyed  the  land  to  his  father-iiiUi'^ 
who,  in  the  following  year,  conveyed  it  to  Mary  Dullenty. 
wife  of  the  defendant  William  and  his  codefendant  in  tliij' 
case;  that  the  said  conveyances  were  without  considera 
tion  and  were  made  in  fraud  of  the  plaintiff  and  for  thf 
purpose  of  hindering  it  in  the  collection  of  its  jndgraent. 
It  is  also  alleged  in  the  petition  that  the  defendants  claim 
that  said  farm  lands,  at  the  time  of  said  conveyance 
were  owned  and  occupied  by  them  as  their  homestead,  but 
that  the  value  thereof  is  in  excess  of  f2,000,  and  that  the 
defendants  had  long  since  abandoned  such  preiiiispu<  as 
their  homestead.  The  plaintiff  alleges  further  that  the 
defendant  William,  on  the  19th  day  of  November,  V^(^^^ 
purchased  a  certain  lot  in  the  city  of  Lincoln  and  paid  the 
consideration  thereof;  that  for  the  purpose  of  hindering. 
delaying  and  defrauding  the  plaintiff  and  his  other  credi 
tors  in  the  collection  of  their  debts,  he  caused  the  title 
thereto  to  be  taken  in  the  name  of  his  wife;  that  she  now 
holds  the  title  to  said  lot  in  trust  for  her  said  husband  and 
codefendant  and  that  the  defendants  have  resided  on  and 
occupied,  and  still  reside  on  and  occupy,  such  lot  an<J 
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claim  the  same  as  their  homestead.  The  plaintiflF  asks  that 
the  deeds  conveying  the  farm  lands  be  set  aside  and  that 
said  lands  be  subjected  to  the  payment  of  its  judgment; 
that  in  case  the  court  finds  that  said  land  is  the  home- 
stead of  the  defendants,  not  exceeding  in  value  the  sum 
of  f  2,000,  then  that  the  title  to  the  said  lot  be  adjudged 
to  be  in  the  defendant  William,  and  that  the  same  be  sold 
in  satisfaction  of  the  plaintiff^s  judgment. 

The  answers  of  the  defendants  admit  their  relationship, 
that  the  defendant  William  owned  the  farm  land,  as  stated 
in  the  petition,  his  conveyance  thereof  to  his  father-in-law 
and  the  reconveyance  thereof  by  his  father-in-law  to  the 
defendant  Mrs.  Dullenty,  but  deny  all  the  other  allega- 
tions of  the  petition.  Further  answering,  the  defendants 
allege  that,  at  and  before  the  execution  of  the  note  upon 
which  the  judgment  was  based,  they  were  husband  and 
wife,  and  resided  upon  and  occupied  the  said  farm  land 
as  their  family  homestead  and  that  the  same  is  still  their 
homestead  and  has  never  been  abandoned  by  tljiem.  The 
answers  also  allege  facts  showing  that  the  cause  of  action, 
so  far  as  relates  to  the  farm  land,  is  barred  by  the  statute 
of  limitations.  The  reply  is  a  general  denial.  The  court 
found  in  favor  of  the  defendants,  both  as  to  the  farm  land 
and  as  to  the  said  lot.  With  respect  to  the  farm  land,  the 
court  specifically  found  that  at  the  time  of  the  convey- 
ances thereof,  hereinbefore  mentioned,  it  was  and  still  is 
the  homestead  of  the  defendants.  A  decree  was  rendered 
accordingly,  and  the  plaintiff  appeals  to  this  court. 

In  this  court  the  plaintiff  abandons  its  contention  as 
to  the  farm  land,  and  the  only  question  presented  is, 
whether  the  decree  of  the  district  court  with  respect  to  the 
city  lot  is  warranted  by  the  evidence.  The  history  of  the 
transaction  which  resulted  in  the  acquisition  of  the  legal 
title  to  the  lot  in  question  by  Mrs.  Dullenty,  as  shown  by 
the  evidence,  is  as  follows :  The  defendant  William  Dul-. 
lenty  was  the  owner  of  a  school  land  contract  and,  in  1897 
oj  1898,  borrowed  f  145  from  one  Moran  and  transferred 
the  contract  to  him  as  security  for  the  debt.  Moran,  with- 
51 
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out  any  consideration,  turned  the  contract  over   to  his 
wife,  who  is  a  sister  of  the  defendant  Mrs.  Dullenty.   After- 
ward, the  debt  of  f  145  was  paid  but  the  contract  and  as- 
si{i:nnient  do  not  appear  to  have  been  returned  to  William 
Dullenty.     Afterward,  Mrs.  Moran  turned  the  contract 
over  to  Mrs.  Dullenty  who,  in  turn,  traded  it  for  the  lot 
in  question.    It  does  not  appear  that  Mrs.  Dullenty  paid 
her  sifter  anything  whatever  for  the  contract^  nor  that  she 
made  any  promise  to  pay  anything  for  it     There  is  an 
entire  absence  of  evidence  tending  to  show  that  she  gave 
any  consideration  whatever  for  the  contract.     The  trade 
for  the  lot  was  made  in  November,  1900,  after  the  return 
of  the  execution  issued  on  the  plaintiff's  judgment;  the 
convejance  was  not  recorded  for  more  than  a  year  after- 
ward.    The  whole  transaction  in  regard  to  this  lot  was 
among  relatives.     Taking  into  account  that  fact,  the  na- 
ture of  the  transaction,  the  attending  circumstances  and 
the  situation  of  the  parties  at  the  time,  there  is  but  one 
reasonable  inference  to  be  drawn  and  that  is  that,  when 
the  contract  was  given  in  exchange  for  the  lot  in  question, 
5t  was  the  property  of  William  Dullenty.    In  other  woixls, 
tlie  sole  consideratigip  for  the  lot  was  paid  or  given  by  him 
and  the  conveyance  was  taken  in  the  name  of  his  wife  for 
the  purpose  of  placing  the  property  beyond  the  reach  of 
his  creditors.     That  being  true,  the  defendant  William 
Dullenty  is  the  real  owner  of  the  lot  and  it  is  liable  for 
the  satisfaction  of  his  debts. 

But  the  defendants  contend  that  the  plaintiff,  having 
allc|i;('d  in  its  petition  that  the  lot  in  question  is  the  home- 
stead of  the  defendants,  is  not  entitled  to  any  relief  as  to 
this  lot,  in  the  absence  of  an  allegation  that  it  is  worth 
more  than  two  thousand  dollars.  A  suflScient  answer  Ui 
this  is  tliat  the  petition  does  not  allege  that  the  lot  is  the 
homestc^ad  of  the  defendants.  The  allegation  in  that  be- 
half is  as  follows:  "That  ever  since  the  purchase  of  said 
lot,  said  def(mdants  have  resided  on  and  occupied  and 
still  reside  upon  and  occupy  such  lot  and  claim  the  same 
as  their  homestead.''    The  petition  also  alleges  that  thev 
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claim  the  farm  land  as  their  homestead.  The  prayer  of 
the  petition  is,  in  effect,  that  tlie  court  determine  which 
of  the  two  pieces  of  property  is  the  homestead  of  the  de- 
fendants. The  defendants  put  this  question  at  rest  by 
their  answer  when  they  claimed  the  farm  land  as  their 
homestead.  We  think  the  allegations  of  the  petition  are 
ample  to  warrant  a  decree  in  favor  of  the  plaintiff  in 
respect  to  the  lot. 

Another  contention  of  the  defendants,  stated  in  the 
language  of  their  brief,  is  that  "if  there  were  any  proof 
that  he  owned  it  clear,  there  is  nothing  in  the  record  to 
show  the  value  of  the  lease  when  it  was  assigned  by  Mrs. 
Moran  to  Poska.  Even  then,  if  he  owned  it  clear  of  liens, 
and  if  the  lease  constituted  the  whole  of  the  consideration 
for  the  lot,  plaintiff  could  impress  a  trust  on  the  property 
only  to  the  extent  of  the  value  of  the  lease  and  the  burden 
is  on  him  to  show  that  before  he  is  entitled  to  any  relief. 
He  can  not  take  for  the  payment  of  his  judgment  any  profit 
the  sisters  may  have  made  in  the  transaction." 

As  it  appears  to  us  from  the  evidence,  William  Dullenty 
owned  the  school  land  contract  when  it  was  traded  for  the 
lot;  the  trade  was  in  fact  his  trade;  he  paid  the  considera- 
tion and  took  the  beneficial  title  to  the  lot.  That  being 
true,  the  value  of  the  school  land  contract  is  immaterial 
and  a  resulting  profit  from  the  transaction  to  his  wife  or 
his  sister  is  out  of  the  question. 

It  is  therefore  recommended  that  the  decree  of  the  dis- 
trict court,  with  respect  to  the  farm  lands,  be  affirmed  and 
that  that  portion  relating  to  the  city  lot  be  reversed  and 
the  cause  remanded  with  directions  to  the  district  court 
to  enter  a  decree,  as  to  such  lot,  in  favor  of  the  plaintiff, 
in  accordance  with  the  prayer  of  its  petition. 

Barnes  and  Glanvillb,  CO.,  concur. 

The  decree  of  the  district  court,  with  respect  to  the  farm 
lands,  is  affirmed  and  that  portion  relating  to  the  city  lot 
is  reversed  and  the  cause  remanded  with  directions  to  the 
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district  court  to  enter  a  decree,  as  to  such  lot,  in  favor  of 
the  plaintiff,  in  accordance  with  the  prayer  of  its  petition 

Reversed  in  part  with  directions. 


Clarence  L.  Chaffee  et  al.  v.  Leopoldine  Sehe?tedt 

ET  AL. 

FiuCD  JUI.Y  3,  1903.    No.  12,970. 

Commissioner's  opinion.    Department  No.  1. 

1.  Mortgfages:  Mechanics*  Liens:  Priorittes:  Coxtracts.  The  li<^ 
of  an  ordinary  mortgage  is  not  subordinate  to  mechanics'  liens, 
because  the  money  which  it  was  given  to  secure  was  loaned  for  the 
purpose  of  improving  the  mortgaged  premises  and  under  an  ex- 
press contract  that  it  should  be  so  used.  Henry  d  Coatswortk  Ci 
V,  Halter,  58  Neb.,  685,  followed  and  approved. 

C.  Mortgages:  Foreclosure:  Evtoence  of  "Action  at  Law":  Fas 
Whose  Benefit:  Prejudice.  Proof  of  the  allegation  that  no  pn*- 
ceeding  at  law  has  been  haa,  in  a  suit  to  foreclose  a  real  estate 
mortgage,  is  required  for  the  benefit  of  the  mortgagor.  The  omis- 
sion of  proof  of  this  allegation  in  a  contest  between  lienors  is  at 
most  error  without  prejudice. 

Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Keysor,  J.    Affirmed, 

Martin  Langdon  and  8.  A.  Searle,  for  plaintilffs  in  error. 

Gaines^  Kelby  d  Storey ^  cmitra. 

« 

Oldham,  C. 

This  cause  of  action  was  instituted  by  the  plaintiff 
Chaflfeo  in  the  court  below  for  the  purpose  of  foreclosinj: 
a  mechanic's  lien  on  two  lots  situated  in  Dou«?las  county, 
Nebrasl<a.  The  owners  of  the  premises,  the  mortgagee,  and 
other  lienors,  were  made  parties  defendant.  The  mort- 
gagee, The  Omaha  Building  &  Loan  Association,  filed  an 
answer  and  cross-petition,  alleging  that  the  lien  of  its 
mortgage  was  prior  to  that  of  plaintiff  and  the  cross- 
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petitioners,  and  praying  for  a  decree  of  foreclosure.  On 
issues  thus  joined  between  the  mortgagee  and  the  lienors, 
a  trial  was  had  and  a  judgment  rendered  decreeing  a 
foreclosure  of  the  mortgage  and  sale  of  the  property, 
and  finding  that  the  lien  of  the  mortgagee  was  superior  to 
the  various  liens  of  the  mechanics  and  material  men.  An 
accounting  was  also  had  of  the  amount  due  on  each  of  the 
liens  of  the  mechanics  and  material  men,  and  these  were 
all  adjudged  to  prorate  as  a  second  lien  upon  the  premises. 
To  reverse  this  judgment  and  decree,  error  proceedings 
have  been  instituted  in  this  court  by  the  second  lienors. 
The  mortgagors,  owners  of  the  premises,  acquiesced  in  the 
decree  of  the  district  court  and '  do  not  complain  of  the 
judgment. 

The  first  contention  of  plaintiffs  in  error  is  that  the 
money  loaned  to  the  owners  of  the  lots  by  the  association 
was  advanced  for  the  purpose  of  promoting  the  erection  of 
the  buildings  on  the  lots  in  controversy,  and  that  conse- 
quently the  mortgage  taken  to  secure  this  advance  should 
be  held  an  inferior  lien  to  the  claims  of  the  mechanics  and 
material  men.  It  is  conceded  that  the  mortgage  was  ex- 
ecuted and  recorded  before  any*  contract  for  building  or 
repairs  was  entered  into.  It  is  also  shown  by  the  record 
that  when  the  owners  of  the  lots  applied  to  the  association 
for  the  money,  they  stated  in  their  application  that  the 
money  was  to  be  used  for  the  purpose  of  erecting  buildings 
upon  the  lots.  It  is  also  shown  that  some  of  the  money 
advanced  by  the  association  was  used  for  the  purpose  of 
paying  for  the  erection  of  the  buildings  and  that  some  of 
the  money  was  paid  direct  to  the  mechanics  and  material 
men  on  orders  given  by  the  mortgagor  upon  the  mortgagee. 
It  is  also  shown  that  one  of  the  agents  and  officers  of  t&e 
association  frequently  visited  the  buildings  during  the 
time  of  their  erection  and  had  knowledge  in  a  general  way 
of  the  amount  of  money  that  was  being  expended  for  tliQ 
improvements.  There  is  also  some  evidence  that  tends  to 
show  that  this  officer  of  the  association  suggested  to  the 
owners  of  the  property  that  if  the  amount  of  money  al- 
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ready  loaned  was  not  snffirient  to  pay  for  the  imprci 
ments  on  the  premises  he  would  recommend  a  further  1( 
for  that  purpose,  and  that  in  conformity  with  this  agr 
ment  he  did  recommend  an  additional  loan  after  the  o 
tracts  had  been  let  and  the  buildings  partially  or  fu 
completed.  That  when  he  found  the  amount  of  monev 
would  take  to  fully  complete  the  work  his  company  • 
clined  to  loan  more  than  $175  on  defendants'  last  applii 
tion.  The  lien  for  the  amount  last  advanced  was  held 
the  trial  court  to  be  inferior  and  junior  to  the  liens  of  ( 
mechanics  and  material  men,  and  as  to  this  part  of  i 
judgment  no  complaint  is  made. 

The  question  then  to  be  determined  is,  do  these  faf 
show  that  the  association  was  a  promoter  of  the  erectiMi 
these  buildings  so  as  to  bring  this  case  within  the  rale  a 
nounced  in  Bohn  Manufacturing  Co.  v.  Kountze,  30  Ne 
719;  Millsap  v.  Ball,  30  Neb.,  728,  and  Cummho^ 
£ift«/ie^49Neb.,  485?  Bohn  Manufacturing  Co.  v.  KouiiS 
and  Millsap  v.  Ball  are  both  based  upon  a  contract  f 
the  ftiile  of  the  land  wherein  it  was  stipulated  as  a  pj 
of  the  purchase  contract  that  the  buildings  should 
erected.  The  proper  rule  to  be  deduced  from  the«e  cas 
is  as  stated  in  Hoagland  v.  Loire,  39  Neb.,  at  page  41 
that  where  "a  vendor  of  real  estate,  holding  or  owning  tl 
legal  title,  authorizes  or  re^juires  the  vendee  to  erect  ii 
provements  upon  the  premise^  »  •  •  ^Y^^  jjp^  ^^  j^j^ 
ers  or  material  men,  who  perform  labor  or  furnish  materi 
for  the  improvements,  will  attach  to  the  interest  of  \»}\ 
vendor  and  vendee  and  he  prior  to  the  lien  of  vendor  f 
unpaid  purchase  money."  It  is  apparent  that  the  facts 
the  case  at  bar  clearly  take  it  without  the  rule  announci 
in  these  cases,  for  the  mortgagee  in  this  case  was  not  t! 
owner  of  the  property  on  which  the  improvements  we 
erected  and  only  loaned  money  to  the  owner  for  the  purpo 
,  of  enabling  him  to  make  the  improvements.  In  Viimtnin 
V.  Emslic,  supra,  the  facts  showed  that  the  mortgagee  hi 
agreed  to  take  a  Hen  second  to  that  of  the  incumbraniv 
for  ali  the  money  he  had  advanced  for  the  purpoae  of  laa 


Vol.  4]  JANUARY  TERM,  1903.  743 

Chaffee  v.  Sehostedt. 

ing  the  improvements  in  excess  of  $1,000.  On  proof  of 
this  agi'eement  the  court  held  his  mortgage  a  prior  lien  to 
that  of  the  material  men  for  |1,000  and  a  subsequent  lien 
for  the  remainder  of  the  monev  advanced.  In  tlie  case  at 
bar-  no  agreement  is  shown  between  the  mortgagee  and 
the  mortgagor  that  the  lien  of  the  mortgage  for  $2,000 
was  to  be  taken  subject  to  any  other  lien.  The  import  of 
the  testimony  clearly  shows  that  this  mortgage  was  taken 
as  a  first  lien  and  that  all  incumbrances  prior  to  it  were 
discharged  from  the  proceeds  of  the  lien.  In  this  state  of 
the  record  we  do  not  think  the  case  falls  within  the  reason 
of  the  rule  of  the  cases  relied  upon  by  counsel  for  plaintiffs 
in  error.  On  the  contrary  we  think  it  is  ilnd  should  be 
governed  by  the  doctrine  announced  in  Henry  &  Coats- 
worth  Co.  V,  Halter,  58  Neb.,  685,  in  which  Sullivan,  J., 
speaking  for  the  court,  says : 

"Wliatever  may  be  the  logic  of  the  earlier  adjudications 
in  this  state,  we  are,  by  the  decisions  just  mentioned,  ir- 
revocably committed  to  the  doctrine  that  the  lien  of  an 
ordinary  mortgage  is  not  subordinate  to  mechanics'  liens 
merelv  because  the  monev  which  it  was  given  to  secure 
was  loaned  for  the  purpose  of  improving  the  mortgaged 
premises,  and  under  an  express  contract  that  it  should  be 
so  used.  The  rule  of  decision  in  this  class  of  cases  has 
been  too  long  established  to  be  now  successfully  assailed." 

The  only  other  objection  called  to  our  attention  is  that 
there  is  a  lack  of  evidence  on  the  part  of  the  mortgagor 
tending  to  show  that  no  action  at  law  had  been  commenced 
to  recover  the  mortgage  debt.  It  is  conceded  that  this  is 
true,  that  no  evidence  of  any  nature  was  introduced  to 
support  this  allegation  in  the  cross-petition  of  the  mort- 
gagee. It  is  also  conceded  that  if  this  objection  had  been 
presented  by  the  mortgagor  it  would  have  been  well  taken. 
It  is  urged,  however,  by  counsel  for  defendant  in  error, 
that  Avhere  the  controversy  is  solely  between  lienors  as 
in  this  ease,  it  is  not  necessary  to  prove  this  allegation; 
that  the  provisions  of  section  850,  Code  of  Civil  Proced- 
ure, requiring  this  allegation  in  the  petition,  were  enacted 


744  NEBRASKA  REPORTS.     [UNOFFiaAL. 

Chaflfcp  V.  Sohestedt. 

solely  for  the  benefit  of  the  mortgagor  and  that  other  par- 
ties can  not  be  interested  in  them. 

It  will  be  observed  that  the  mortgagee  in  this  cause  of 
action  did  not  in  the  first  instance  seek  a  foreclosure  of 
his  lien  but  that  he  was  brought  into  the  case  at  the  suit  of 
another  lienor  and  asserted  his  mortgage  in  an  answer 
and  cross-petition.  While  as  against  the  mortgagor  the 
fact  that  the  mortgagee  was  brought  into  the  suit  as  a 
defendant  would  not  cure  the  admission  to  allege  in  his 
cross-petition  and  prove  that  no  action  at  law  had  been 
brought  for  the  collection  of  the  mortgage  debt;  we  think, 
however,  that  a  different  rule  should  obtain  in  a  contest 
between  lienors.  Section  851  of  the  Code  provides  in 
substance  that  where  a  judgment  has  been  obtained  in  a 
suit  at  law  for  the  money  demanded  or  any  part  thereof, 
no  proceedings  shall  be  had  in  such  case  to  foreclose  the 
mortgage  until  an  execution  has  been  returned  unsatisfied 
in  whole  or  in  part  showing  that  the  defendant  has  no 
property  from  which  to  satisfy  the  judgment,  except  the 
mortgaged  premises.  It  was  held  by  this  court  in  constru- 
ing this  kindred  section  of  the  statute  in  Siynmons  Hard- 
ware Co.  V.  BrokaWy  7  Neb.,  405  that  the  provisions  requir- 
ing the  return  of  an  execution  unsatisfied  before  proceed- 
ings to  foreclose  could  be  maintained  were  enacted  fop  the 
benefit  of  the  debtor  and  that  in  a  contest  between  lienors 
in  which  the  senior  mortgagee  was  made  a  defendant,  the 
junior  mortgagee  could  not  complain  because  this  allega- 
tion was  not  proven.  We  see  no  good  reason  for  extend- 
ing the  rule  requiring  proof  of  the  allegation  that  no  ac- 
tion at  law  ha«  been  maintained  in  a  suit  to  foreclose  a 
mortgage  beyond  the  scope  that  it  has  already  been  given 
by  this  court. 

In  each  of  the  cases  in  which  a  reversal  has  been  ordered 
because  of  the  failure  of  this  technical  proof,  it  has  been 
done  on  complaint  made  by  the  debtor  and  mortgagor. 
Even  if  an  action  at  law  had  been  maintained  fiy-  the 
mortgagee  in  the  case  at  bar,  such  fact  could  not  affect  the 
priority  of  his  lien  and  unless  as  a  result  of  such  fact  he 
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had  collected  all  or  a  part  of  his  indebtedness  it  would  in 
no  wise  affect  the  rights  of  subsequent  lienors.  If  the  sub- 
sequent lienors  relied  on  a  payment  of  the  whole  or  a  part 
of  the  indebtedness  of  the  mortgagee  they  should  have 
pleaded  this  fact  as  an  aflBirmative  defense.  But  no  such 
issue  was  tendered  in  the  lower  court;  the  whole  combat 
was  waged  for  a  priorily  of  the  liens  and  if  there  be 
technical  error  in  the  record  because  of  the  failure  of  the 
mortgagee  to  prove  this  allegation,  it  is  at  most  error  with- 
out prejudice  to  plaintiflf  and  cross-petitioners. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Hastings  and  Ames,  CO.,  concur* 

Affirmed. 


Pateick  B.  Heagney  v*  J.  I.  tJASB  Threshing  Machinb 

C50MPANX. 

Filed  July  3,  1903.    No.  12,il82. 

Commissioner's  opinion.    Department  No.  8. 

1.  Beplevin:   Demand:  When  Not  Necbssaby.   A  demand  of  possession 

before  suit  is  not  necessary  to  maintain  replevin  where  the  de- 
fendant contests  the  case  on  the  merits. 

2.  Warranty:   Waiver:   Notice  of  Dkfecjts:   Contracts.    Where  a  con- 

tract of  warranty  provides  for  notice  of  defects  in  the  article  sold, 
to  be  given  to  the  vendor,  and  that  "any  assistance  rendered  by 
the  company,  its  agents  or  servants  in  operating  or  in  remedying 
any  actual  or  alleged  defect,  either  before  or  after  the  ten  days' 
trial,  shall  in  no  case  be  deemed  a  waiver  of,  or  any  excuse  for 
any  failure  of  the  purchaser  to  keep  and  perform  the  conditions 
of  this  warranty."  Held,  That  notice  to  an  agent  of  the  company 
of  defects  in  a  machine  obtained  from  assisting  in  setting  it  up 
and  trying  to  make  it  work,  was  not  such  notice  as  complied  with 
the  conditions  of  the  warranty. 

8.  Warranty:  Breach  by  Warrantor:  Relief:  Contracts.  Contract 
of  warranty  examined,  and  held  that  on  breach  thereof  by  the 
vendor  and  warrantor  the  only  relief  allowed  the  vendee  was  to 
retam  the  article  sold  and  reclaim  the  consideration. 
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Error  from  the  district  court  for  York  county.  TrW 
below  before  Sornborger,  J.    Affirmed. 

Meeker  d  Wray  and  Geo.  B.  France,  for  plaintiff  in 
error. 

Hcdner  d  Smith,  contra. 

DUFFIE,  0. 

This  case  comes  here  on  petition  in  error  from  the  Tort 
county  district  court.  The  action  is  one  of  replerin 
brought  by  the  defendant  in  error  to  recover  possession  of 
a  threshing  machine  outfit.  The  facts,  as  we  gather  them 
from  the  record,  are  as  follows: 

Heagney,  the  plaintiff  in  error,  was  the  owner  of  £ 
threshing  outfit  consisting  of  a  Nichols  &  Shepard  engine. 
Hawkeye  feeder,  Nichols  &  Shepard  separator,  and  oa. 
mounted  tank  and  telescope  weigher.  He  desired  to  &i^ 
card  his  old  separator  and  purchased  from  the  J.  I.  Ca**^ 
Company,  hereafter  called  f^company,"  one  of  its  sejiar;^ 
tors  and  wind  stackers.  A  printed  copy  of  the  contract 
of  purchase  and  of  the  warranty  made  by  the  company  ap- 
pears in  the  bill  of  exceptions  and  will  be  hereafter  re- 
ferred to.  The  price  of  the  new  separator  and  tlie  wind 
stacker  was  f  600,  and  was  evidenced  by  notes  and  a  diat- 
tel  mortgage  made  to  the  company  upon  the  property 
purchased  and  also  upon  parts  of  the  old  machine.  The 
first  note  for  $100  matured  November  1,  1901,  and  the 
mortgage  contains  a  condition  that  if  any  of  the  sums  of 
money  secured  thereby  were  not  paid  w^hen  due  the  mort- 
gagee might  declare  the  whole  sum  due  and  take  irame<]i 
ate  possession  of  the  mortgaged  property. 

The  warranty  contained,  among  others,  the  following 
conditions : 

"Said  machinery  is  purchased  upon  and  subject  to  the 
following  mutual  and  dependent  conditions,  namely:  It 
is  warranted  to  be  made  of  good  material,  and  durable  with 
good  care,  to  do  as  good  work  as  any  made  in  the  Uuiti'd 
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States,  if  properly  operated  by  competent  persons,  and 
the  printed  rules  and  directions  of  the  manufacturers  in- 
telligently followed.  If  purchasers,  by  so  doing,  after 
trial  of  ten  days,  are  unable  to  make  the  same  operate  well, 
written  notice  shall  at  once  be  given  to  J.  I.  Case  T.  M. 
Company  at  Racine,  Wis.,  and  also  to  the  agent  from 
whom  purchased,  stating  wherein  it  fails  to  fulfill  the 
warranty,  and  reasonable  time  shall  be  given  to  srid  com- 
pany to  send  a  competent  person  to  remedy  the  difficulty, 
the  purchaser  rendering  necessary  and  friendly  assist- 
ance; said  company  reserving  the  right  to  replace  any 
defective  part  or  parts,  and  if  then  the  machinery  can  not 
be  made  to  fill  the  warranty,  the  part  that  fails  is  to  be 
returned  by  the  purchaser,  free  of  charge,  to  the  place 
where  received,  and  another  substituted  therefor  that  shall 
fill  the  warranty,  or  the  notes  and  money  for  such  part 
immediatelv  returned  and  no  further  claim  made  on  the 
company.  Failure  so  to  make  such  trial  or  to  give  such 
notice,  in  any  respect,  shall  be  conclusive  evidence  of  due 
fulfillment  of  warranty  on  the  part  of  said  company  and 
that  the  machinery  is  satisfactory  to  the  purchasers,  and 
any  assistance  rendered  by  the  company,  its  agent  or  serv- 
ants, in  operating  or  remedying  any  actual  or  alleged 
defect,  either  before  or  after  the  ten  days'  trial,  shall  in 
no  case  be  deemed  any  waiver  of  or  excuse  for  any  failure 
of  the  purchaser  to  fully  keep  and  perform  the  conditions 
of  this  warranty.  *  *  *  If  any  part  of  the  machinery 
(excepting  belting,  which  is  not  warranted)  fails,  from 
defect  of  material,  while  this  warranty  is  in  force,  the 
company  has  the  option  to  repair  or  replace  the  same,  on 
presentation  of  the  defective  part  or  parts,  but  deficiency 
or  defect  in  any  piece  shall  not  condemn  other  parts,  and 
purchaser  expressly  waives  all  claim  for  damages  on  ac- 
count of  the  non-performance  of  any  of  the  above  de- 
scribed machinery." 

The  separator  and  stacker  were  purchased  at  Lincoln 
through  H.  H.  Pugh,  the  sale  agent  of  the  company  at 
that  place,  and  the  machinery  was  shipped  to  Fairmont, 


748  NEBRASKA  REPORTS.     [Unofficial 

Heagney  t.  Case  Thresblng  Machine  Co. 

Nebraska,  and  delivered  to  Heagney  on  July  30,  1901,  oo 
which  day  the  notes  and  mortgage  secnring  the  same  bear 
date.  Heagney  used  the  machine  until  September  9,  1901, 
the  evidence  being  undisputed  that  thirteen  days'  actual 
threshing  was  done  with  it.  Under  date  of  September  9, 
1901,  one  Sloan,  an  attorney  at  Geneva,  wrote  the  com- 
pany, directing  his  letter  to  Lincoln,  Nebraska,  stating 
that  the  machine  did  not  work  satisfactorily,  and  als«3 
complaining  that  the  company  had  not  sold  his  old  ma- 
chine; that  he  now  had  two  machines  on  hand,  and  asking 
the  company  to  take  back  the  new  machine  and  return  his 
papers.  The  letter  also  stated  "that  unless  you  will  notify 
him  where  you  prefer  the  machine  to  be  left  he  T^'ill  bring 
it  and  leave  it  at  the  ofllce  of  Mr.  Talmage  or  at  the  depot 
subject  to  your  order.'' 

One  Ed  Coleman,  general  agent  of  the  company,  replied 
to  this  letter,  stating;  in  substance,  that  it  was  the  first 
intimation  received  by  the  company  of  any  dissatisfaction 
on  the  part  of  Heagney,  and  directing  attention  to  the 
contract  of  sale  entered  into  between  the  parties,  and 
declining  to  take  back  the  machine.  Heagney  kept  posses- 
sion of  the  machine  and  did  not  return  or  offer  to  return 
it  to  the  company  or  any  of  its  agents.  In  November, 
about  the  time  of  the  maturity  of  the  first  note,  and  again 
in  December  some  time  after  it  fell  due,  one  Tolman,  an 
agent  of  the  company,  called  on  Heagney  and  demanded 
payment,  which  was  refused  by  Heagney,  and  shortly 
afterward  the  company  brought  replevin  for  the  proi)ertT 
covered  by  its  chattel  mortgage  and  took  possession  of  the 
same  under  the  writ.  The  answer  of  the  defendant  is  a 
general  denial.  On  the  trial  of  the  case  the  company 
called  Heagney  as  a  witness  and  identified  the  notes  and 
mortgage,  introduced  these  papers  in  evidence  and  rested, 
and  thereupon  Heagney  requested  the  court  to  direct  a 
verdict  for  him,  which  motion  was  overruled. 

It  is  now  insisted  that  the  court  should  have  instructed 
the  jury  to  return  a  verdict  for  the  defendant  for  the  reason 
that  it  was  not  shown  that  anything  was  due  upon  the 


Vol.  4]  JANUARY  TERM,  1903.  749 

HeagDey  y.  Case  Threshing  Machine  Co. 

notes  secured  by  the  mortgage  when  the  action  was  com- 
menced. At  the  time  the  action  was  commenced  the  first 
note  had  matured  by  its  terms.  The  plaintiff  had  posses- 
sion thereof  and  no  claim  of  payment  was  made  by  the  de- 
fendant. Prima  facie  we  think  that  these  facts  were  suffi- 
cient to  show  nonpayment  of  the  note ;  but  conceding  that 
the  burden  was  on  the  company  to  show  by  direct  and 
positive  evidence  that  the  first  note  had  not  been  paid  at 
the  date  of  commencing  suit,  the  plaintiflE  in  error  can  not 
now  take  advantage  of  that  fact  for  the  reason  that  it  was 
not  alleged  in  his  motion  for  a  new  trial. 

It  is  further,  insisted  by  plaintiff  in  error  that  the  plain- 
tifl^s  petition  does  not  state  a  cause  of  action  as  it  fails 
to  allege  a  demand  for  the  possession  of  the  property  prior 
to  commencing  suit.  People's  Furniture  &  Carpet  Go.  v. 
Crosby,  57  Neb.,  282,  is  cited  in  support  of  this  position. 
An  examination  of  that  case  will  show  that  it  has  no  ap- 
plication to  the  facts  in  this  case.  The  sale  in  that  case 
was  evidenced  by  a  written  contract  in  the  form  of  a  lease 
with  an  option  to  purchase,  the  vendor  reserving  the  title 
as  security  for  the  purchase-money.  A  large  part  of  the 
purchase  price  had  been  paid  and  the  court  said : 

"Where  goods  have  been  sold  under  a  contract  reserving 
title  in  the  vendor  as  security  for  the  purchase-money, 
which  is  payable  in  installments,  where  the  vendee  has 
paid  a  large  part  of  the  purchase-money,  and  the  vendor 
has  accepted  payments  after  the  time  the  whole  became 
due,  the  vendor  can  not  retake  the  property  without  a 
previous  demand  for  the  unpaid  money.  The  rule  whereby 
a  demand  is  unnecessary  to  maintain  replevin,  where  the 
defendant  contests  the  case  on  the  merits,  does  not  apply 
to  cases  where  a  demand  is  necessary,  not  merely  as  a 
basis  for  asserting  the  remedy,  but  to  vest  in  the  plaintiff 
a  right  of  possession,  as  where  the  plaintiff's  right  de- 
pends upon  a  condition  which  is  broken  only  by  demand 
and  refusal." 

This  extract  from  the  opinion  makes  plain  the  difference 
between  the  two  cases. 


750  NEBRASKA  REPORTS.      [Uxofficial. 

Heagney  ▼.  Case  Threshing  Machine  Co. 

It  is  further  urged  that  the  j)etition  does  not  state  a 
cause  of  action  because  there  is  no  allegation  that  the 
debt  secured  remains  unpaid.  It  is  evident  that  counsel 
have  overlooked  the  following  allegation  of  the  petitioD: 
"That  one  of  the  notes  hereinbefore  mentioned  and  de- 
scribed and  secured  by  said  chattel  mortgage  became  due 
and  payable  on  the  1st  day  of  'November,  1901,  and  that 
the  same  has  not  been  paid  and  the  defendant  refuses  to 
pay  the  same  and  the  plaintiff  does  now  elect  to  treat  all 
of  said  indebtedness  as  due  and  payable  and  hereby  de- 
clares the  same  due  and  payable." 

Exceptions  were  taken  to  the  ruling  of  the  court  upon 
its  refusal  to  allow  evidence  offered  by  the  defendant 
below.  Some  of  this  evidence  went  to  conversations  with 
alleged  agents  of  the  company,  and  some  to  proof  of  dam- 
ages sustained  by  Heagney  because  of  the  claimed  failure 
of  the  machine  to  do  proper  work.  The  contract  of  sale 
contained  a  stipulation  as  follows:  "Agents  have  no  au- 
thority to  waive,  alter  or  enlarge  this  contract  or  to  make 
any  new  or  substituted  or  different  contract  or  warranty/' 
Whether  or  not  a  general  agent  of  the  company  having 
general  authority  in  the  transajction  of  its  business  might 
waive  or  modify  the  conditions  of  the  contract  it  is  not 
necessary  to  inquire.  No  offer  was  made  tending  to  show 
a  waiver  or  modification  of  any  of  the  conditions  of  the 
contract  coming  from  a  general  agent  of  the  company,  and 
no  special  or  local  agent  could,  in  the  face  of  the  contract 
itself,  modify  or  waive  any  of  its  terms.  The  claim  that 
Heagney  was  entitled  to  prove  damages  and  to  oflFset  them 
against  his  notes,  is  met  by  the  provisions  of  the  contract 
itself  which  specially  provide  against  such  a  proceeding. 

It  is  further  urged  that  there  was  no  evidence  of  any 
consideration  for  the  notes  and  mortgage.  Aside  from 
the  presumption  that  obtains  in  favor  of  a  consideration 
for  paper  of  this  character,  Heagney  admitted  upon  the 
trial  that  he  gave  the  notes  and  mortgage  to  evidence  the 
purchase  price  of  the  machine  bought  from  the  comxjany. 
He  further  testified  that  the  separator  and  stacker  "in  the 
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condition  in  which  it  was,  was  probably  worth  a  couple  of 
hundred  dollars,"  and  "if  it  were  all  right  it  would  have, 
be«-n  worth  probably  what  I  gave  for  it."  The  evidence  is 
uncontradicted  that  Pugh,  the  agent  who  sold  the  machine 
to  Heagnt^y,  assisted  in  putting  it  up  and  in  running  it  a 
part  of  the  first  day,  and  it  was  shown  by  the  evidence  of 
Heagney  that  some  time  in  the  afternoon  he  said :  ^'I  am 
going  back  to  town.  I  can  not  make  it  work,"  and  it  is 
now  insisted  that  this  was  notice  sufficient  to  the  company 
that  the  machine  was  defective  in  its  operation  and  that 
Pugli's  knowledge  of  its  defective  workings  obviated  the 
necessity  of  any  further  notice  to  the  company  on  the  part 
of  Heagney.  Under  the  provisions  of  the  warranty  we 
are  not  prepared  to  concede  this  position.  The  warranty 
contains  the  following  clause:  "And  any  assistance  ren- 
dered by  the  company,  its  agents  or  servants,  in  operating 
or  in  remedying  any  actual  or  alleged  defect,  either  before 
or  aft«r  the  ten  days'  trial,  shall  in  no  case  be  deemed  any 
waiver  of,  or  excuse  ft)r  any  failure  of  the  purchaser  to 
fully  keep  and  perform  the  conditions  of  this  warranty." 
Conceding,  however,  for  the  purposes  of  this  case,  that 
notice  to  Pugh  of  defects  in  the  machine,  gained  from  bia 
personal  observation  of  its  workings,  was  sufficient  notice 
to  the  company,  still  Heagney  has  not  taken  advantage  of 
the  conditions  of  his  contract  of  warranty  by  returning 
the  machine.  If  we  admit  that  the  company  bad  such 
notice  as  the  warranty  required  of  the  defective  workings 
of  the  machine,  and  failed  to  remedy  the  defects  within  a 
reasonable  time  after  such  notice,  the  remedy  of  Heagney 
was  to  return  the  machine  to  the  place  where  the  same 
was  purchased  and  demand  his  notes  and  mortgage,  and 
this  he  has  failed  to  do.  By  the  contract  of  purchase 
the  parties  undertook  to,  and  did,  fix  absolutely,  not  only 
the  terms  and  conditions  on  which  the  company  Avould 
part  with  the  possession  of  the  machine,  but  also  the  con- 
Bequences  of  a  failure  on  the  part  of  either  to  comply  with 
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Sycamore  v.  Sturm,  13  Keb.,  at  page  215;  Clark  v.  D<cr- 
ing  &  Co,,  29  Neb.,  293. 

In  Da-vid  v,  Oosser,  41  Kan.,  414,  it  Avas  held :  "AMiore 
a  threshing  machine  is  sold  uiwn  a  written  contract,  and 
one  of  the  conditions  contained  therein  is  that  if  the 
machine  does  not  do  good  work  the  purchaser  shall  retiitD 
the  saMe  to  the  place  where  received,  held,  before  the  pur- 
chaser can  recover  damages,  he  must  show  a  return  of 
the  machine  or  an  offer  to  return  the  same,  or  a  waiver 
on  the  part  of  the  seller  of  such  requirement." 

The  defendant  below  apparently  tried  his  case  up«)D 
tw^o  theories  entirely  inconsistent  one  with  the  other;  first 
that  the  contract  of  sale  had  been  rescinded  and  that  no 
recovery  could  be  had  on  his  notes  because  of  such  resi  i^- 
sion,  and,  second,  that  he  was  entitled  to  damages  on  an 
executed  contract  for  the  sale  of  the  machine. 

It  is  hardly  necessary  to  observe  that  the  law  coiiM 
allow  him  no  damages  growing  out  of  a  contract  which 
he  himself  had  rescinded,  or  that  by  the  terms  of  his  con- 
tract he  could  rescind  only  by  returning  the  machine  to 
the  agent  from  whom  he  purchased;  and  the  contniot 
which  he  signed  with  full  knowledge  of  all  its  conditions 
contains  this  stipulation:  "and  the  purchaser  expressly 
waives  all  claim  for  damages  on  account  of  the  nonper- 
formance of  any  of  the  above  described  machinery." 

The  contract  appears  to  have  been  entered  into  with  a 
full  understanding  of  all  its  terms  and  conditions,  and  the 
court  has  no  power  to  alter  or  change  it  in  any  respe<'t  or 
to  relieve  either  of  the  parties  from  full  i)erformance.  The 
plaintiff  in  error  has  baiTcd  his  right  to  claim  damage  for 
failure  of  the  machine  to  do  good  work  and  has  faik-d  to 
take  advantage  of  the  right  given  him  to  rescind  the  con- 
tract. 

We  discover  no  reversible  error  in  the  action  of  the  dis- 
trict court  and  recommend  an  affirmance  of  its  judgment 

KiRKPATRioK  and  Pound,  OC,  concur. 

Affirmed. 
Opinion  on  rehearing  follows. 
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Patrick  B.  Hbagney  v.  J.  I.  Case  Threshing  Machine 

Company, 

Filed  April  7,  1904.    No.  12,982. 
Commissioner's  opinion.    Department  No.  1. 

1.  Trial:     Instruction    Peremptory:     Verdict    Informal:     Prejudice: 

Rei*levin.  Informality  in  a  verdict  rendered  in  obedience  to  a 
peremptory  instruction,  is  not  prejudicial  if  the  judgment  is  such 
as  would  properly  have  been  rendered  if  the  error  had  not  been 
committed. 

2.  Evidence:    I*rima  Facie:    Bills  and  Notes:    Production  at  Trial: 

Payment:  Replevin.  In  an  action  in  replevin,  by  a  mortgagee,  the 
production  at  the  trial,  from  the  possession  of  the  plaintiff,  of  the 
notes  evidencing  the  debt  and  payable  to  him,  is  prima  facie  evi- 
dence that  they  have  not  been  paid. 

Reiiel\ring  of  case  reported  ante^  page  745. 

Error  from  the  district  conrt  for  York  county.  Tried 
below  before  Sornborger,  J.  Former  judtpnint  of  affirm- 
ance adhered  to. 

George  B.  France  and  Meeker  &  TVray^  for  plaintiff  in 
error. 

Hainer  &  Smithy  contra, 

Ames,  C. 

A  former  decision  of  this  case,  which  is  now  before  lis  on 
rehearing,  is  found  ante,  page  745,  and  in  9(5  N.  W.  Kep., 
175.  The  recital  of  facts  in  that  opinion  is  sufficiently 
complete,  and  with  the  conclusion  there  reached  we  are 
satisfied.  The  chief  complaint  now  is  that  the  verdict 
rendered  in  obedience  tx>  a  peremptory  instruction  of  the 
court  is  erroneous  in  form.  It  concededly  is  so,  but  it  is 
plain  that  the  error  is  without  prejudice  to  the  party  com- 
plaining.   The  action  is  replevin  by  a  mortgagee,  and  the 

verdict  finds  the  right  of  property  as  well  as  the  right  of 
52 
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possession  in  the  plaintiff,  but  tlie  judgment  awards  i^ 
right  of  possession  only.  The  rendition  of  a  veniio:  \i 
such  cases  is  a  mere- formality  in  which  the  jiirv  i>erf«'n 
no  real  function.  It  was  held  by  this  court  in  ZitfU  f 
Hi'hlesingery  46  Neb.,  844,  that  it  is  not  reveivible  »? 
prejudicial  error  to  disi)ense  with  it  entirely  in  t-a^^i's  ii 
which  a  peremptory  instruction  may  properly  be  giv^i 
It  would  be  absurd  to  hold  that  an  error  in  the  form  •>' 
that  which  is  without  legal  importance  would  upset  ai 
otherwise  valid  judgment.  It  is  further  insist^ni  that  \h 
judgment  is  erroneous  because  of  want  of  .sufficient  t^^ 
deuce  that  the  mortgage  debt  was  not  paid,  but  we  cudod: 
with  the  former  opinion  in  this  regard.  The  delit  w3» 
evidenced  by  notes,  payable  to  the  mortgagee,  wiiich  wrr 
produced  from  his  pos>session  on  the  trial.  This  w.Mii 
have  been  prima  facie  evidence  that  they  reniain<'d  unpj^ ' 
in  any  other  form  of  action,  and  we  can  see  no  reason  ^: 
it  should  not  be  so  in  actions  like  the  present.  Prt^uiiiaMj 
when  a  debtor  pays  a  note  he  obtains  possession  of  it  or"*' 
some  other  evidence  of  the  fact,  which  he  can  priMlu^^ 
when  the  occasion  requires. 

It  does  not  appear  to  us  that  any  useful  purpose  wojK 
be  subserved  by  rei)eating,  in  substance,  the  reasoniitf^ 
and  conclusions  contained  in  the  former  opinion  con(rtm 
ing  the  remaining  questions  involved  in  the  case.  It  is 
sufficient  to  say  that  the  argument  on  rehearing  is  confintil 
to  a  criticism  of  them  which  does  not  seem  t^  us  to  k 
sound,  and  that  a  further  discussion  of  them  would  not. 
in  our  opinion,  be  fruitful  of  benefit  or  advantage  U}  anj 
one. 

It  is  recommended  that  the  former  decision  of  this  c*our 
be  adhered  to  and  the  judgment  of  the  district  court 
affirmed. 


Hastings  and  Olj>h.\m,  CO.,  concur. 


Affirmedi 
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3HARLES  H.  Chase  v.  Thei  Nebraska  Chicoey  Company 

OP  Schuyler,  Nebraska. 

Piled  July  3,  1903.    No.  12,985. 

Commissioner's  opinion.    Department  No.  3. 

:;orporatlon8y  Manufacturing:    Statutes.    BoMon  v,  Nebraska  Chicory 
Co,,  —  Neb.,  — ,  96  N.  W.  Rep.,  148,  followed. 

Error  from  the  district  court  for  Colfax  county, 
fried  below  before  Hollenbeck,  J.    Affirmed. 

George  H,  Thomas,  for  plaintiff  in  error. 

The  statutory  pFovision  does  not  contain  the  word  *'ex- 
*lusive/'  but  the  uniform  holding  is  that  manufacturing 
nust  be  the  exclusive  object.  St.  Paul  Barrel  Go.  v. 
Minnesota  Distilling  Go.y  64  N.  W.  Rep.  [Minn.],  1143; 
Tirst  Nat.  Bank  v.  Wiiiona  Plow  Co.,  59  N.  W.  Rep. 
Minn,],  997;  Densmore  v.  Red  Wing  Lime  &  Stone  Co., 
Is  N.  W.  Rep.  [Minn.],  528;  Arthur  v.  WiIHn.9,  46  N.  W. 
Jep.  [Minn.],  851;  State  v.  Minnesota  Thresher  Mfg.  Co., 
:1  N.  W.  Rep.  [Minn.],  1020;  Mohr  v.  Minnesota  Elevator 
7o.^41  N.  W.  Rep.  [Minn.],  1074. 

Everitt  d  Wertz,  contra. 

The  defendant  in  error  was  a  manufacturing  corpora- 
ion  within  the  purview  of  the  statute  relating  to  manu- 
Etcturing  companies  (section  38,  chapter  16,  Compiled 
Itatutes,  1901;  Annotated  Statutes,  section  4139).  Deftni- 
lon  of  "manufacture":  Anderson's  Law  Dictionary;  14 
Lin.  &  Eng.  Ency.  Law  [1st  ed.],  2&9\Engle  v.  Sohn,  52 
Lin.  Rep.  [Ohio  St.]  103,  *and  note,  page  107;  Laiorence 
.  Allen,  12  U.  S.  [L.  Ed.],  at  page  917;  19  Am.  &  Eng. 
Jney.  Law  [2d  ed.],  922. 

The  Minnesota  cases  cited  by  plaintiff  in  error  are  not 
Dntrary  to  the  contention  of  defendant  in  error,  since 
iey  universally  except  the  things  which  are  necessary  to 
nd  connected  with  the  business  of  manufacturing,  even 
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while  adhering  *to  the  strict  construction  of  the  constiti* 
tional  provisions  to  the  effect  that  "each  stockholder  is 
any  corporation,  excepting  those  organized  for  the  pur- 
pose of  carrying  on  any  kind  of  manufacturing  or  me- 
chanical business,  shall  be  liable  to  the  amount  of  stoci 
held  or  owned  by  him." 

Case  holding  a  corporation  to  be  a  manufacturing  co^ 
poration  although  not  doing  exclusively  a  manufacturing 
business :  Cuyler  v.  City  Power  Co.,  76  N.  W.  Kep.  [Minn.], 
948. 

Our  own  court  is  already  committed  to  the  doctrine 
that  if  the  primary  or  principal  object  of  the  corporation 
is  manufacturing,  the  engaging  in  other  lines  of  buainesi 
connected  therewith  does  not  take  the  corporation  out  of 
the  statute  relating  to  manufacturing  companies.  Lin- 
coln Shoe  Mfg.  Co.  v.  Sheldon^  44  Neb.,  279 ;  Lincoln  Shoe 
Mfg.  Co.  V.  Seifert,  44  Neb,,  536. 

POUND^  O. 

While  another  point  is  raised,  the  question  decided  in 

Bolton  V.  Nebraska  Chicory  Co., Neb., ,  96  N.  W.   ' 

Sep.,  148,  suf&ces  to  dispose  of  this  cBse  also.    We  there- 
fore recommended  that  the  decree  be  affirmed. 

r 

DuFFiE  and  Kirkpatbick,  CO.,  concur. 

AFFIR3b£S0. 

NoTS. — The  syUabus  in  the  case  of  BoJton  v.  Nel>raslca  Chioonf  Oo^  ' 
cited  in  the  above  opinion  is  as  foUowa:   "A  corporation  onganized  to 
'plant,  harvest,  store,  purchase,  manufacture,  market,  seU  and  deal  ta 
chicory,'  held,  a  manufacturing  corporation,  within  the  purview  of 
tion  37,  chapter  16,  page  380,  Compiled  Statutes^  1901." 
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The  City  of  South  Omaha  v.  John  W.  Taylor. 

Filed  July  3,  1908.    No.  12,989. 

Commissioner's  opinion.    Department  No.  2. 

L.  Municipal  Corporations:  Personal  Injuries:  Nbolioence:  Prior 
Knowledge  of  Defect  in  Street.  That  one  injured  in  consequence 
of  a  defect  in  a  street  had  knowledge  of  the  defect  before  hand, 
does  not,  per  ae,  establish  negligence  on  his  part  but,  ordinarily, 
is  merely  one  of  the  circumstances  to  be  taken  into  account  by  the 
Jury  in  determining  whether  there  was  a  lack  of  due  care. 

I.  Municipal  Corporations:  Personal  Injuries:  Negligence  Con- 
TRiBUTORT.  On  the  facts  shown  in  the  opinion,  held,  that  the 
question  of  contributory  negligence  was  for  the  Jury. 

;.  Trial:  Instructions:  Refused  to  Party  but  Given  by  Court.  It  is 
not  error  to  refuse  an  Instruction  tendered,  when  the  same  ground 
Is  covered  by  an  instruction  given  by  the  court  on  its  own  motion. 

.  Trial:  Variance:  Evidence  Sufficient:  Personal  Injuries.  Record 
examined,  and  held,  that  there  is  no  variance  between  the  allega- 

« 

tions  and  proof,  and  the  verdict  is  sustained  by  sufficient  evidence. 

Error   from   the  district   court   for   Douglas   county. 
Pried  below  before  Estelle^  J.    Affirmed. 

A,  H.  Murdoch^  for  plaintiff  in  error. 

Defendant  in  error,  by  reason  of  his  intimate  acquaint- 
LDce  with  the  location  of  the  alleged  defect,  was  bound  to 
ise  such  care  and  precaution  as  might  be  necessary  to 
)rotect  him  from  sustaining  an  injury  in  the  use  of  this 
v^alk,  and,  if  he  failed  to  do  this  and  persisted  in  ventur- 
ng  into  a  dangerous  place,  he  must  be  held  to  have  as- 
sumed the  risk  and,  if  he  has  sustained  injury,  he  can  not 
ecover.  Wright  v.  The  City  of  8t.  Cloud,  55  N.  W.  Rep. 
Minn.],  819;  Pittman  v.  City  of  EI  Revo,  46  Pac.  Rep. 
Okla.],  495;  City  of  Evansville  v,  Christy,  03  N.  E.  Rep. 
Ind,],  867;  Howey  v.  Fisher,  80  N.  W.  Rep.  [Mich.], 
004;  Marshall  v.  Belle  Plainc,  76  N.  W.  Rep.  [la.],  797; 
3rady  v.  Chicago,  St.  P.,  M.  &  0.  R.  Co.,  59  Neb.,  233; 
Hon  V.  City  of  Saginaw,  79  N.  W.  Rep.  [Mich.],  572; 


758  NEBRASKA  REPORTS.      [Unofficui 

city  of  South  Omaha  r.  Taylor. 

Cooper  V.  Vilhigc  of  Waterloo,  74  N.  W.  Rep.  [X\''is.],  115 
Mc(! iiHyv.  City  of  Keokuk,  2i'hi.Vf.nep.  [la.],  50fi;B';/i 
V.  City  of  DcU  Raimis,  91  N.  W.  Rep.  [S.  Dak.],  315;  J/ii 
tf.  Morse,33  Pac.  Rep.  [Colo.],  283;  Barcc  v.  Shrnaiuh'^h 
76  N.  W.  Rep.  [la.],  747;  Kuapp  v.  Joncf,,  50  Xeb.,  45"] 
Oarabaiiati  v.  City  of  Diiranyo,  70  Pac.  Rep.  [Colo.].  6S5 
Collins  V.  City  of  Janesvillc,  87  N.  W.  Rep.  [AVis.],  241 
Raynor  v.  City  of  Wyttwre,  3  Neb.  [Unof.],  51. 

J.  M.  Kerr  and  Martin  Langdon,  contra. 

If  defendant  in  error  were  exercising  ordinary  care  ic 
traveling  over  Raid  sidewalk,  he  would  be  entitled  to  rp 
cover,  notwithstanding  he  had  been  over  the  sidewalk  thai 
day  and  had  seen  it  several  times  before  the  accident  oc- 
curred. City  of  Lincoln  v.  Walker,  18  Neb.,  244;  City  o\ 
Omaha  v.  Aycr,  32  Neb.,  at  page  386. 

The  city  cannot  avoid  its  liability  for  its  own  negligent-e 
providing  the  plaintiff  was  exercising  ordinary  care  wtiiU 
traveling  on  the  sidexvalk.  City  of  Omaha  v.  Jensen,  3: 
Neb.,  68;  City  of  Lincoln  v.  Calvert,  39  Neb.,  305.  Tb. 
fact  that  a  defect  in  a  sidewalk  is  coucealM  by  a  recently 
fallen  snow  does  not  release  the  city  from  liability.  Tin. 
City  of  Omaha  v.  Randolph,  30  Neb.,  699. 

Albert,  0. 

This  is  an  action  for  damages  for  personal  injuries  al 
leged  to  have  been  sustaincfl  by  the  plaintiff  by  reason  o1 
the  defective  condition  of  certain  sidewalks  of  the  defend 
ant  city.  The  petition  is  in  the  usual  form  and  df>es  noi 
require  further  attention  at  this  time.  The  answer,  anion; 
other  things,  contained  a  denial  of  the  injuries  and  allega 
tions  sliowing  contributory  negligence  on  the  part  of  tht 
plaintiff.  The  affirmative  matter  in  the  answer  is  denies! 
in  the  reply.  There  was  a  verdict  and  judgment  for  th( 
plaintiff  and  the  defendant  brings  error. 

The  principal  complaint  of  the  defendant  ifi  based  or 
the  refusal  of  the  court  to  give  certain  instructions,  th< 
first  of  which  is  as  follows; 


/^•. 
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"The  jury  are  instructed  that  the  evidence  in  this  case 
shows  that  the  plaintiff  herein  knew  of  the  defect  in  the 
sidewalk  complained  of,  if  it  existed,  before  the  reception 
of  his  injuries,  and  that  the  evidence  of  both  plaintiff  and 
defendant  shows  that  there  was  suflScient  space  in  good 
condition  on  each  side  of  said  walk,  and  that  the  plaintiff 
might,  in  the  use  of  ordinary  care  and  prudence,  have 
passed  around  the  defect  and  thus  avoided  injury  to  him- 
self; and  you  are  further  instructed  that  by  failing  to  use 
the  way  thus  open  to  him  to  pass  around  the  defect  the 
plaintiflf  herein  did  not  use  ordinary  care  in  passing  over 
the  defect,  by  reason  of  which  he  was  guilty  of  contribu- 
tory negligence,  and  your  verdict  must  be  for  the  de- 
fendant." 

By  the  tender  of  the  foregoing  instruction,  the  defend- 
ant asked  the  court  to  say,  as  a  matter  of  law,  that  the 
plaintiff  was  guilty  of  contributory  negligence  and  to 
withdraw  that  question  from  the  jury.  Ordinarily,  the 
question  of  negligence  is  for  the  jury  and  it  becomes  a 
question  of  law  only  when  the  facts  are  undisputed,  when 
there  is  no  conflict  in  the  evidence,  or  when  but  one  reason- 
able inference  is  to  be  drawn  from  the  undisputed  facts. 
Guthrie  v.  Missouri  P.  R,  Co.,  51  Neb.,  746,  and  cases 
there  cited.  It  is  true,  in  this  case,  it  is  undisputed  that 
the  plaintiff  had  known  of  the  defective  condition  of  the 
sidewalk,  and  of  a  space  at  the  side  where  he  could  have 
passed  safely,  long  before  the  accident  occurred.  But  the 
accident  occurred  in  the  night  time  and  when  there  was 
snow  on  the  ground  which  was  being  blown  about  and 
into  drifts  by  a  considerable  wind.  There  is  evidence 
tending  to  show  that  the  plaintiff  was  on  the  lookout  for 
the  defect  which  occasioned  the  injury,  but,  owing  to  the 
darkness,  the  snow  and  the  condition  of  the  weather,  he 
miscalculated  the  distance  and  tetepped  into  the  opening 
before  he  was  aware  of  its  proximity.  In  view  of  these 
facts,  we  do  not  think  it  can  be  justly  claimed  that  the 
only  reasonable  inference  is  that  the  plaintiff  was  guilty 
of  negligenca    Knowledge  of  the  existence  of  a  defect  in 
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a  street  does  not,  of  itself,  establish  negligence  on  ik 
part  of  a  traveler  who  is  injui-ed  in  consequence  of  sn ! 
defect.     Nebraska  Telephone  Co.  v.  Jones,  60  Neb    S% 
That  a  traveler  voluntarily  attempts  to  pass  alone  a'liii 
way,  with  knowledge  of  some  defect  therein,  is  n'^t  ok 
nanly,  conclusive  evidence  of  a  want  of  due  care,  but  « 
merely  one  of  the  circumstances  to  be  taken  into  accini' 
by  the  jury  in  determining  whether  he  exercised  such  .-air 
as  a  reasonably  careful  and  prudent  man  would  have  « 
ercised   under  like  circumstances.    Elliott,    Boads  aa. 
Streets  [2d  ed.],  section  636*.     Whether  the  plaintiff  ii 
the  present  case  exercised  due  care  was  clearly  a  quostJoi 
for  the  jury,  and  the  court  properly  refused  to  witbdra^ 
that  question  from  their  consideration. 

It  also  complains  of  the  refusal  of  the  court  to  give  tl> 
following  instruction : 

"The  jury  are  instructed  that  a  person  has  no  ri-^ht 
knowingly  to  expose  himself  to  danger  and  then  rccovtj 
damages  for  that  which  he  might  have  avoided  by  the  a*- 
of  rea.sonable  precaution,  and  if  the  jury  believe  from  the 
evidence  that  there  was  a  defect  in  the  sidewalk  and  that 
It  was  dangerous  and  that  the  plaintiff,  before  and  at  tbt- 
time  of  the  alleged  injury,  knew  of  the  defect  in  the  side 
walk  and  knew  that  by  passing  over  that  part  of  the  sitlt^ 
walk  space  immediately  west  of  the  alleged  defect  he  cliuld 
have  avoided  all  danger  to  himself,  you  will  take  that 
knowledge  into  consideration  in  arriving  at  a  verdict  and 
if  you  believe  that  by  the  exercise  of  ordinary  care'  aihi 
prudence   the  plaintiff  might  have  avoided  '  injurv  br 
passing  over  the  ground  on  either  side  of  the  defect  "then 
you  will  find  for  the  defendant"  ' 

As  a  general  statement  of  the  law,  applicable  to  the 
facts  in  this  case,  we  think  the  foregoing  instruction  i« 
perhaps,  correct.  But  the  instruction  leaves  it  somewhat 
indefinite  as  to  what  facts  would  excuse  the  plaintiff  f<.r 
his  failure  to  pass  to  one  side  of  the  defective  iK)rtion  of 
the  walk;  had  it  been  given  it  would  have  been  proiier  for 
He  court  to  indicate,  as  far  as  the  evidence  would  justifv 
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what  facts  would  excuse  such  failure.    The  court,  on  its 
Dwn  motion,  gave  the  following  instruction : 

"You  are  instructed  that  the  testimony  of  the  plaintiff 
discloses  that  at  the  time  of  the  alleged  injury  he  was 
familiar  with  the  sidewalk  at  the  place  where  he  alleges 
the  injury  occurred,  and  was  familiar  with  the  existence, 
nature,  character  and  extent  of  the  alleged  defect  therein, 
and  that  he  frequently  passed  over  and  about  said  defect 
shortly  before  the  date  on  which  the  injury  is  alleged  to 
have  been  sustained.  You  are  further  instructed  that  in 
the  light  of  this  testimony  on  the  part  of  the  plaintiff 
herein,  the  plaintiff  can  not  recover  in  this  case,  unless 
he  has  proven  to  you  by  a  preponderance  of  the  evidence 
that  at  the  time  of,  or  immediately  before  receiving  the 
injury,  if  he  did  receive  an  injury,  his  attention  was  mo- 
Ofientarily  attracted  elsewhere,  and  in  this  moment  of  for- 
getfulness  he  received  the  injury,  or  that  the  defect,  if 
any,  was  so  obscured,  hidden  or  covered  by  darkness  or 
otherwise,  that  he  was  de(*eived,  mistaken  or  misled,  and, 
while  so  deceived,  mistaken  or  misled,  and  while  in  the 
exercise  of  ordinary  care,  he  received  the  injury  of  which 
he  complains." 

A  comparison  of  the  foregoing  instruction  with  the 
second  instruction  tendered  by  the  defendant,  will  disclose 
that  the  former  down  to  the  qualifying  clause,  "unless  he 
has  proven,'^  etc.,  is  at  least  as  favorable  to  the  defendant 
IS  the  one  tendered.  It  is  a  familiar  rule  that  the  refusal 
3f  the  court  to  give  an  instruction  tendered  does  not  con- 
•jtitute  error  where  the  same  ground  is  fully  covered  by  an 
instruction  given  by  the  court  on  its  own  motion.  The 
foregoing  instruction,  down  to  the  qualifying  clause  men- 
tioned, covers  the  same  ground  and  is  couched  in  as  favor- 
able language  as  that  tendered  by  the  defendant.  Hence, 
the  defendant  has  no  just  ground  of  complaint  that  the 
theory  covered  by  the  instruction  tendered  was  not  fully 
and  fairly  submitted  to  the  jury,  unless  it  be  with  regard 
to  the  qualifying  clause.  But  it  does  not  claim  that  the 
instruction  given  by  the  court  is  erroneous,  nor  is  any 
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jinplaint  made  of  it  either  in  tlie  petition  in  error  or  Uk 
pief.  Hence,  tlie  qualifying  plause  stand*  as  a  part  i^'f 
le  accepted  law  applicalde  to  the  facts  in  this  iw 
[oreover,  we  think  it  was  justified  hj  the  eyidenre.  t* 
juse  it  might  reasonably  be  inferred  therefrom  that  iht 
laintiff's  attention  was  momentarily  attracted  elscfthcp' 
y  the  storm,  the  darkness,  snow,  or  other  causes,  or  thai 
tne  defect  was  so  hidden  by  the  darkness  or  covered  bv 
the  enow,  that  he  was  misled.  We  are  satisfied  that  ihf 
instruction  given  is  as  favorable  as  the  defendant  had  a 
right  to  ask  and  that  it  waa  not  error  to  refuse  the  sfcmJ 
instruction  tendered. 

Another  reason  urged  for  the  reversal  of  this  case  is  fiai 
there  is  a  variance  between  the  pleadings  and  the  pn>i''- 
This  point  is  not  made  very  clear.  It  seems  to  be  Iw^J 
exclusively  on  the  ground  that  while  the  petition  shoiff 
tliat,  at  the  place  where  the  injuries  occurred,  the  hoam 
from  the  sidewalk  were  taken  up  for  the  space  of  fwi" 
twenty  to  thirty  feet,  the  evidence  shows  the  hole  or  <Ii^ 
feet  in  the  walk,  which  caused  the  injury,  was  from  hi' 
two  to  four  feet  in  width.  We  do  not  understand  coud«i 
to  claim  that  it  would  be  necessary  to  show  a  defect  of  it'" 
exact  dimensions  alleged  in  the  petition,  but  rather,  Iti" 
the  only  inference  to  be  drawo  from  the  petition  anil  ut 
evidence  is  that  the  injury  must  have  occured  at  sih"^ 
other  place  than  that  alleged  in  the  petition.  We  are  nO' 
able  to  concur  in  that  view.  The  evidence  is  amply  suw 
cient  to  show  that  the  injury  occurred  at  the  point  allevi^' 
in  the  petition.  It  is  true,  as  state<l  by  the  defendnni. 
that  in  order  to  permit  the  verdict  and  judgment  in  'l"' 
ca>4e  to  stand,  we  must  accept  the  testimony  of  the  plB'"' 
tiflf  as  true,  because  no  other  person  was  present  when  tbi' 
accident  occurred.  It  is  also  true  that  there  are  w""" 
slight  discrepancies  in  his  testimony,  but  no  more  "'•'"' 
usually  occurs  in  the  testimony  of  a  witness  detailing »" 
occurrence  of  that  kind,  and  they  are  in  regard  to  in""^' 
terial  iiiattei-s.  There  is  nothing  to  indicate  that  his  t** 
timony  was  willfully  false  in  regard  to  any  material  poii'- 


Vol.  4]  JANUARY  TERM,  1903.  763 

Horn  T.  Williamson. 

nor  that  it  was  willfully  false  in  respect  to  any  point  for 
that  matter.  He  was  before  the  jury,  who  heard  his  testi- 
mony and  had  an  opportunity  to  observe  his  demeanor 
while  testifying;  they  are  the  best  judges  of  his  credibility, 
and  their  verdict  is  fully  sustained  by  the  evidence. 

The  foregoing  disposes  of  all  the  points  urged  for  a  re- 
versal of  the  judgment  of  the  district  court;  we  find  none 
of  them  sufficient  to  that  end.  We  recommend  therefore 
that  the  judgment  of  the  district  court  be  affirmed. 

Glanvillb  and  Babnes^  CO.,  concur. 

Affirmed. 


Oeorge  p.  Horn^  appellee,  v.  Zbna  a.  Williamson^ 

bt  al.,  appellants. 

Filed  July  3, 1903.   No.  12,994. 
Ck>minissioner's  opinion.    Department  No.  3. 

1.  Hig^hways:    Consent  Road:    Proceedings  of  Boabd.    Proceedings  of 

the  county  board  of  county  commissioners  examined,  and  held  in- 
sufficient to  establish  a  consent  road. 

2.  Highways:     Pbescbiption :     Evidence  iNSUFFiciEirr.     EMdence   ex- 

amined, and  held  insufficient  to  show  the  establishment  of  a 
public  road  by  prescription. 

Appeal   from   the   district   court   for   Boone   county. 
Tried  below  before  Paul,  J.    Affirmed. 

G.  E.  Spear  and  H.  G.  Vail,  for  appellants. 

R.  F.  Williams^  contra. 

KiBKPATRkCK,  0. 

This  is  an  appeal  brought  to  this  court  by  Zena  A. 
Williamson  and  others,  from  a  judgment  of  the  district 
court  for  Boone  county,  perpetually  enjoining  appellants 
from  tearing  down  the  fence  of  appellee  and  opening  and 
working  a  public  road  along  the  west  line  of  his  land  in 
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said  county.  It  is  disclosed  by  the  pleadings  that  appellee, 
Oeorge  P*  Horn,  is  the  owner  and  in  possession  of  the 
southwest  quarter  of  section  14,  township  18  north  of 
range  6  west  in  Boone  county;  that  appellants,  Zena  A, 
Williamson,  Barsly  Hubbell  and  James  A,  Smith,  are  die 
commissioners,  that  David  Westbrook  is  one  of  the  road 
supervisors  of  Boone  county;  that  appellee  had  con- 
structed, and  for  many  years  had  maintained,  a  fence 
along  the  west  line  of  his  land ;  that  appellant  W^tbrook, 
acting  as  road  supervisor,  had,  under  the  direction  of  the 
other  appellants  as  county  commissioners,  served  notice 
upon  appellee  to  tear  down  and  remove  the  fence  from  his 
west  line  and  that  if  he  failed  so  to  do  Westbrook,  as  road 
supervisor,  would  himself  remove  the  fence  and  the  ex- 
pense of  so  doing  would  be  collected  from  appellee.  It 
is  further  disclosed  that  Westbrook,  as  supervisor,  was 
about  to  tear  down  the  fence  and  remove  it,  and  would 
have  done  so  had  he  not  been  temporarily  enjoined  from 
doing  so  by  the  county  judge  of  Boone  county.  Appellants 
attempted  to  justify  the  proposed  action  upon  certain  pro- 
ceedings claimed  to  have  been  had  by  the  county  commis- 
sioners some  time  in  the  year  1885,  which  it  is  claimed 
amounted  to  the  laying  out  and  establishing  of  a  public 
road  along  the  section  line  in  question. 

The  only  action  ever  taken  in  the  matter  by  the  board 
of  county  commissioners  is  disclosed  by  the  record  of  the 
commissioners,  which  is  in  the  language  following :  **Be- 
fore  the  board  of  county  commissioners  of  said  county, 
May  term,  1885,  at  a  regular  meeting  of  the  county  com- 
missioners of  said  county,  held  at  Albion,  on  the  first  day 
of  May,  1885.  Present:  Peter  J.  Files  and  J.  J.  Young, 
county  commissioners,  and  John  Peters,  county  clerk,  the 
following,  among  other  proceedings,  were  had :  Come  noir 
William  Floy  and  others,  and  present  a  petition  to  ex- 
amine and  to  locate  a  county  road  called  'Road  No.  168/ 
which  said  petition  is  in  the  words  and  figures  following, 
to  wit :"  etc.  The  commissioners'  proceedings  fail  to  shoir 
any  action  of  any  kind  taken  on  this  petition,  but  it  does 
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ippear  that  the  road  was  platted  by  the  county  clerk  upon 
jhe  road  record.     The  road  petition  seems  to  be  in  the 
>rdinary  form  and  is  signed  by  a  number  of  petitioners 
ind  describes  the  proposed  road,  the  last  three  words  of 
;he  petition  being  as  follows :  "located  by  consent."    The 
record  fails  to  disclose  that  the  road  was  ever  viewed,  that 
iny  notice  of  the  laying  out  of  the  proposed  road  was 
5ver  given;  that  any  claims  for  damages  were  ever  filed, 
)r  any  appraisement  made,  or  any  damages  ever  paid. 
The  petition  seems  to  have  been  signed  by  appellee,  but 
t  is  clearly  established  that  many  of  the  ow^ners  of  the 
[and  along  the  proposed  road,  and  whose  land  must  have 
3een  taken,  did  not  sign  the  petition.    The  petition  was 
dearly  insufficient  to  confer  jurisdiction  upon  the  county 
board  to  lay  out  and  establish  a  consent  road ;  and  it  more- 
>ver  appears  that  no  action  was  ever  taken  by  the  board 
in  the  matter  of  the  laying  out  and  establishing  of  the 
poad.     This  want  of  action  by  the  county  board  is  ap- 
parently accounted  for  by  the  testimony  of  appellee  and 
:>thers,  from  which  it  appears  that  an  agreement  was  en- 
tered into  between  the  county  and  certain  of  the  petition- 
ers, among  whom  was  appellee,  that  the  proposed  section 
line  road  extending  north  and  south  along  the  west  line  of 
section  14,  the  south  half  of  which  was  owned  by  appellee, 
should  be  abandoned  and,  in  place  thereof,  a  consent  road 
should  be  laid  out  and  established  running  north  and 
south  through  the  middle  of  sections  14  and  15,  and  thence 
south  to  the  county  line,  one-half  mile  east  of  the  location 
of  the  road  now  contended  for;  and  this  seems  to  be  cor- 
roborated by  the  fact  that  a  consent  road  was  laid  out  and 
established  running  north  and  south  through  the  sections 
mentioned,  and  through  the  middle  of  appellee's  land  on 
the  half-section  line.    This  road  has  been  worked  by  the 
commissioners;  is  used  continuously,  and  seems  from  the 
testimony  to  be  amply  sufficient  to  supply  the  wants  of  the 
traveling  public  in  that  portion  of  the  county. 

Again,  it  is  contended  by  appellants  that  even  though 
the  action  of  the  county  commissioners  was  ineffectual  to 
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lay  out  and  establish  a  public  road  along  the  section  line 
as  contended,  there  lia«  been  a  traveled  road  along  ihe 
Bectiou  line  for  a  sufficient  length  of  time  to  eslabli^'ti  i 
road  by  prescription.  This  contention  seems  to  be  nhoiij 
without  merit.  The  testimony  establishes  almost  bc.roDil 
dispute,  as  found  by  the  trial  court,  that  there  has  bwu  a« 
travel  along  the  line  mentioned.  It  is  shown  that  for  a 
considerable  iwrtion  of  the  distance  along  the  section  line 
the  laud  is  so  rough  and  broken  as  to  be  wholly  impassable, 
and  that  what  little  travel  passes  along  near  the  hne  toi- 
lows  the  canyons  around  there,  and  the  farms  on  eithi-r 
side,  without  regard  to  the  section  line  It  is  further  sbo« 
that  appellee  has  maintaineil  his  fence  along  that  line  k 
sixteen  years.  The  judgment  of  the  trial  court  seems  w 
be  right,  and  it  is  recommended  that  the  same  be  affiruifJ- 

DuFFiE  and  Pound,  CO.,  eoncur. 

ArnaMEtt 


Estate  of  Sidney  E.  Wdlcott,  Deceased^  v.  The  McCo'- 
MICK  Haevksti.ng  Machike  Company. 

Piled  Jult  3,  1903.    No.  12,999. 
CommiBBloner'a  opinion.    Department  No.  2. 

1.  Appeal  and  Error:   Teanscbipt  Incomplete;    DiMiMmour  Jiiu-''''' 

TioN  OF  District  Couht.  Defendant  In  error  appealed  fnm  i 
judgment  rejecting  Ua  claim  aeainst  tbe  plaintiff  In  error.  The 
plainllll  In  error  moved  the  district  court  to  dismiss  tbe  api*^ 
because  the  transcript  brought  up  wao  not  compleie,  insr(*l  <i 
auggesting  diminution  ol  tbe  record.  Held,  That  the  court  U* 
Jurisdiction  and  did  not  err  in  overruling  the  motion. 

2.  Trial:    Dikwtino  Verdict:    EsKcintoRa  and  Admi5istbatom.   R'^^ 

eiamlred,  and  fteW  to  show  no  error  on  tie  part  ol  the  trial  co'f'i 
and  that  It  properly  directed  a  verdict  for  defendant  in  ^r"*'' 

Error   from    the  district  court  for  Webster  county- 
Tried  below  before  Adams,  J.    Affirmed. 

Ovrrmann  d  Blackledge,  for  plaintiff  in  error. 

Doyle  £  Bcrge  and  Fred  Maurer,  contra. 
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This  is  a  petition  in  error  from  the  district  court  for 
iVebster  county,  alleging  error  in  the  trial  and  judgment 
n  an  appealed  estate  claim  contest  The  county  court 
lisallowed  the  claim  of  the  defendant  in  error.  Bond  was 
jiven  and  approved,  and  the  case  taken  to  the  district 
^ourt.  Plaintiff  in  error  alleges  error  and  contends  that 
:he  district  court  did  not  become  possessed  of  the  action 
3ecause  of  the  insuflBciency  of  the  transcript. 

The  transcript  contained  the  judgment  or  order  disal- 
lowing the  claim  and  was  suflScient  to  confer  jurisdiction. 
Some  of  the  original  files  of  the  county  court  were  filed 
s^uth  the  transcript,  without  being  certified  to.  That  is  not 
the  proper  practice.  Such  of  the  record  as  is  needed 
should  be  brought  up  in  the  form  of  certified  transcripts, 
but  the  plaintiff  in  error  had  a  right  to  suggest  a  diminu- 
tion of  the  record  if  anything  not  properly  brought  up  was 
needed.  Instead,  he  moved  to  dismiss  the  appeal  and, 
when  the  motion  was  overruled,  joined  issue  and  went  to 
trial.  The  district  court  had  jurisdiction  of  the  parties 
and  subject-matter.  • 

The  claim  was  based  upon  a  judgment  of  the  county 
court  of  Webster  county  rendered  against  the  deceased  in 
his  lifetime  which  was  not  dormant  and  appears  to  be  in 
all  respects  a  valid  subsisting  judgment  in  favor  of  the 
claimant,  and  it  was  properly  proved.  Plaintiff  in  error 
offered  to  prove  a  contract,  made  with  an  unknown  party, 
to  cancel  the  judgment  which  now  amounts  to  over  |900, 
for  |20.  The  court  ruled  out  the  evidence  because  no  proof 
was  offered  to  connect  the  unknown  party  with  the  de- 
fendant in  error.  This  ruling  was  right,  but  it  left  the 
plaintiff  in  error  without  any  proof  of  any  defense.  The 
court  therefore  properly  instructed  a  verdict  for  defend- 
ant in  error  for  the  amount  due  on  the  judgment.  There 
is  no  error  in  the  record  and  the  judgment  of  the  trial  court 

should  be  affirmed. 

We  may  say  here  that  the  plaintiff  in  error  has  been 
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over-zealous  in  the  matter  of  bringing  up  record.  We  have 
before  us  a  transcript  of  the  petition  and  amended  i»eti- 
tion,  the  answer  and  amended  answer,  and  even  certiliet! 
copies  of  subpoenas  and  other  useless  papei-s.  This  prac- 
tice makes  needless  costs,  fills  the  archives  of  the  cJerk^ 
office  with  useless  paper,  and  makes  unnecessary  work  fi'f 
the  reviewing  court.  Attorneys  should  endeavor  to  bring 
up  "just  enough,  and  not  any  too  much"  of  the  record- 

We  recommend  that  the  judgment  of  the  lower  court  be 
affirmed. 

Babnes  and  Albert^  CO.,  concur. 

Affirmed. 


Sylvesteb  Chesley  v.  Kochefobd  &  Gould. 

Filed  Jult  3,  1903.    No.  13,011. 
Commissioner's  opinion.    Deimrtment  No.  1. 

1,  Trial:   Directing  Verdicst:   Sifbmission  to  Jttby.    In  an  action  at  few 

where  the  right  to  recover  depends  upon  testimony  from  whick 
reasonable  minds  might  draw  different  conclusions,  the  cause 
should  be  submitted  to  the  Jury.  But  where  only  one  conclusifi 
can  be  drawn  from  the  evidence,  the  court  should  direct  a  venii:! 

2.  Licenses:    Duty  of  Licensoh  to  Licensee:   Damages:    Pfirsoncl  l5- 

JURIES.  Where  one  enters  upon  the  premises  of  another  with  Us 
consent  but  without  an  invitation  and  not  in  the  discharge  of  aaj 
public  or  private  duty,  he  is  a  bare  licensee  and  the  occupier  of 
the  premises  owes  no  duty  to  him  as  long  as  no  wanton  or  wiUfcl 
Injury  is  inflicted  upon  him  by  the  licensor  or  his  servants. 

8.  Licenses:  Personal  Injuries:  Bvidehce  Sufficient.  Plaintiff's  evi- 
dence examined,  and  held  to  show  that  he  was  at  the  time  of  ili« 
injury  complained  of  a  bare  licensee  on  defendant's  premises, 

Ebbob  from  the  district  court  for  Douglas   countj. 
Tried  below  before  Fawcett,  J.    Affirmed. 

E.  T.  Famsworfh  and  Bmyth  d  Smithy  for  plaintiff  in 
error. 

Even  if  defendante'  theory  were  correct,  and  plaintiff 
a  trespasser,  defendant  owed  him  the  duty  of  ordinarj 
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eare.  Adams  v.  Sotvthern  R.  Co.y  8i  Fed.  Rep.,  596;  Balti- 
more &  0.  R,  Co,  V,  Anderson^  85  Fed.  Rep.,  413;  Gamer 
V.  TramhuU,  94  Fed.  Rep.,  321;  Cahill  v.  Chirago,  M.  d 
Sff.  P.  R.  Co.,  74  Fed.  Rep.,  285;  Conncll  v.  Southern  R. 
lo.,  91  Fed.  Rep.,  466;  DaiZi/  v.  Burlington  &  M,  R.  R.  Co., 
)8  Neb.,  396;  Tucker  v.  Draper,  62  Neb.,  66;  Klages  v. 
lillette-Herzog  Mfg.  Co.,  90  N.  W.  Rep.  [Minn.],  1116; 
U upper  V.  National  Distilling  Co.,  90  N.  W.  Rep.  [Wis.], 
L91;  t^cott  V.  iit.  Louis,  K.  &  N.  W.  R.  Co.,  83  N.  W.  Rep. 
:ia.],  818;  EHe  R.  Co.  v.  Salisbury,  50  Atl.  Rep.  [N.  J.], 
-17;  Chrintman  v.  Philadelphia  &  R.  R.  Co.,  141  Pa.  St., 
$04;  Richter  v.  Tlie' Pennsylvania  R.  Co.,  104  Pa.  St.,  511; 
Morhey  v.  Chicago  &  N.  W.  R.  Co.,  89  N.  W.  Rep.  [la.], 
05;  North  C.  Street  R.  Co.  v.  Dudgeon,  83  111.  App.,  528; 
Yhalen  v.  Chicago  &  N.  W.  R.  Co.,  44  N.  W.  Rep.  [Wis.], 
149;  Chicago,  B.  &  Q.  R.  Co.  v.  Wymore,  40  Neb.,  645; 
liomas  i\  Chicago,  M.  &  St.  P.  R.  Co.,  72  N.  W.  Rep. 
la.],  783;  Town  lee  v.  Chicago,  M.  d  St.  P.  R.  Co., 
1  N.  W.  Rep.  [Wis.],  55;  Powell  v.  Missouri  P.  R. 
'0.,  59  Mo.  App.,  626 ;  Loyd  v.  A  Ihemarle  &  R.  R.  Co.,  24  S. 
}.  Rep.  [N.  Car.],  805;  Chamberlain  v.  Missouri  P.  R.  Co., 
B  S.  W.  Rep.  [Mo.],  437;  Byrne  v.  New  York  C.  d  H.  R. 
:.  Co.,  104  N.  Y.,  362;  Davis  v.  Chicago  &  N.  W.  R.  Co.. 
7  N.  W.  Rep.  [Wis.],  406;  Chicago,  B.  d  Q.  R.  Co.  v. 
fetcalf,  44  Neb.,  848;  Chicago,  B.  d  Q.  R.  Co.  v.  Orablin, 
^  Neb.,  90. 

In  any  event,  the  claim  burdens  the  defendant  with  the 

iity  of  exercising  the  care  due  to  a  licensee.  Matthews  v. 

rcat  N.  R.  Co.,  84  N.  W.  Rep.  [Minn.],  101;  White  v. 

ranee,  2  C.  P.  D.,  L.  R.,  308. 

Whether  plaintiff  could  be  described  as  a  bare  licensee 

not,  the  defendant  would  be  liable.  Carleton  v.  Fran- 
nia  Iron  d  Steel  Co.,  99  Mass.,  216;  Smith  v.  New  York 
H.  R.  Co.,  19  N.  Y.,  127;  Oeraiy  v.  The  National  Ice  Co., 
i  App.  Div.  [N.  Y.],  175;  Louisville  d  N.  R.  Co.  v.  Tow, 

S.  W.  Rep.  [Ky.],  27;  Stajakowski  v.  The  New  York 

&  H.  R.  R.  Co.,  63  App.  Div.  [N.  Y.],  532;  Goodfcllow  v. 
>ston  H.  d  E\  R.  Co.,  106  Mass.,  461;  Young  v.  The  New 
53 
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York  C.  R.  Co.,  30  Barb.  [N.  Y.],  229;  McKenmv.Cl 
zens  Xatui-al  Ga-fi  Co..  47  Atl.  Rep.  [Pa.],  990;  Corl-a 
Bill,  4  C.  B.,  N.  S.,  554. 

It  is  hardly  to  be  expected  that  workmen  will  not  mo 
a  little  while  they  are  engaged  about  their  work.  And 
they  are  exixised  to  danger  from  defective  maeliiiiery 
which  they  are  unaware,  the  question  is  whether  thev  ve 
in  a  p<)sition  such  as  without  carelessness  they  mifrhl  k 
sonably  and  naturally  be  expected  to  occupy,  and  notii 
proper  for  a  pei-son  so  employed.  Th  is  is  a  question  nf  En 
for  the  jury.  Eachett  v.  Middlesex  Mfg.  Co.,  101  Has 
at  i>age  104;  1  Wood,  Nuisances,  section  109;  Ash  r.  Jii 
Co.,  24  Minn.,  501;  1  Shearman  aud  Reafield,  Nejriigea; 
section  702;  Srvit  v.  The  Lotnlon  <£  St.  Kathaim' h: 
Co.,  3  n.  &  C,  5i)(> ;  Ba umeister  v.  Markham,  101  Ky..  I' 
Gill>n-t  V.  Nafilr,  118  JIass..  278;  iSpri/  Lumber  Co.  p.  h-- 
tjau,  80  111.  App.,  at  page  39S ;  Isheticood  v.  Jenkins  Lu'if^ 
Co.,  87N.  W.  Rep.  [Minn.],  931;  The  Parl-inson  Simri 
V.  Itilrij,  50  Kan.,  401;  Melvinv.  Pennxijlvatiia  ^hrleC 
ISO  Jlass.,  196;  lioijle  v.  Columbian  Fireproofing  Co.. 
N.  E.  Rep.  [irass.],  726;  Missoun,  E.  d  T.  R.  Co.  v.  I 
wards,  67  S.  W.  Rep.  [Tex.],  891 ;  Lot-e;oi/  v.  CamhlirH. 
N.  W.  Eep.  [S.  Dak.],  24;  OmahadR.  V.R.  Co.  v.  Morit 
40  Neh.,  604. 

The  plaintiff  assumed  the  risk  incident  to  tlie  htaof 
in  which  he  ii^'aa  engaged,  and  no  other.  Connolk 
Davidson,  15  Minn.,  428;  Svenson  v.  Atlantic  Mail  Bhv 
ship  Co.,  57  N.  Y.,  108;  Johnson  v.  Tacoma  Mill  Co.. 
Pac.  Rep.  [Wnsh.],  53;  Union  Warehouse  Co.  v.  Pnin' 
Adm'r,  50  S.  W.  Rep.  [Ky.],  964;  McDonald  v.  Union  P. 
Co.,  42  Fed.  Rep.,  579;  Sullivan  v.  The  Tioga  R.  Co.,  1 
N.  Y.,  643;  Fox  v.  Kinney,  44  Atl.  Rep.  [Conn.],  745. 

The  care  which  one  owes  to  another  is  by  no  means 
pendent  upon  contractual  relations  between  thera,  althot 
the  obligation  of  care  often  arises  from  contract  eup! 
nientiiig  or  enlarging  the  doty  otherwise  imposed  by  li 
Al'l>cl  V.  Eaton  rf  I'rince  Co.,  71  8.  W.  Rep.  [Mo.].  711 

It,  by  the  carelessness  of  those  in  charge  of  a  train  wt 
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[>assing  over  the  track,  an  employe  of  the  contractor,  law- 
fully on  the  train,  and  without  fault  or  negligence  on  hi- 
3art,  was  injured,  the  railroad  company  owning  and  cor- 
trolling  the  movements  of  the  train  would  be  liable  fo.* 
:he  damage  sustained.  Chicago^  B.  d  Q.  R.  Co,  v.  Claris 
16  Neb.,  645. 

The  question  of  mere  license  does  not  arise,  for  as  soon 
IS  you  introduce  tlie  element  of  business  which  has  its 
exigencies  and  necessities,  all  idea  of  mere  voluntariness 
/'anishes.  Campbell  v,  Portland  Sugar  Co.^  62  Me.,  at 
)age  562. 

Gaines^  Kelhy,  Storey  d  Martin,  contra. 

We  think  tlie  authorities  fully  establish  the  rule  that  a 
icensor  owes  to  a  mere  licensee  no  duty  except  that  of 
ibstaining  from  any  positively  wrongful  act  which  might 
*esult  in  his  injury,  and  the  licensee  takes  all  risks  as  to  the 
;afe  condition  of  the  premises  upon  which  he  enters.  Wood- 
ruff V.  Boiceti^  22  L.  B.  A.*  [Ind.],  198;  Mannimj  v.  Chesa- 
yeake  d  0.  R.  Co.,  16  L.  R.  A.  [VV.  Va.],  271;  Gibson  t\ 
[f€onardy  17  L.  R.  A.  [111.],  588;  Beehlcr  v,  Daniels,  Cor- 
veil  d  Co.,  27  L.  R.  A.  [R.  I.],  512 ;  Sioeeney  v.  Old  Colony, 
n  Am.  Dec.  [Mass.],  644;  Zoebisch  v.  Tarbcll,  87  Am. 
>ec;  [Mass.],  660;  Berlin  Mills  Co.  v.  Crotewii,  88  Fed. 
Jep.,  860. 

The  law  is  well  settled  that  one  who  has  failed  to  exercise 
ordinary  care  to  insure  his  own  safety  can  not  recover 
Lgainst  one  who  owed  him  only  a  duty  of  ordinary  care  to 
>rotect  him  from  the  effects  of  his  negligence.  Harff  v. 
ireen,  168  Mo.,  308. 

Olj>ham,  O, 

The  facts  underlying  this  controversy  are  that  in  the 
nmmer  of  1898  The  Armour  Packing  Company  was  en- 
^ged  in  the  construction  of  a  large  building  in  South 
)maha,  Nebraska,  The  firm  of  Rocheford  &  Gould,  the 
Lefendant  in  this  action,  were  independent  contractors 
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who  had  charge  of  the  brickwork  on  the  piers  of  one  of  ih^ 
structures  called  the  "Oleo"  building,  and  also  were  lavins 
Inick  on  the  east  wall  of  that  building  at  the  time  of  tk 
injury  complained  of.  From  eight  to  sixteen  feet  east  of 
the  piers  of  the  "Oleo"  building  a  gang  of  carpenters  in 
the  employ  of  Armour,  and  not  of  Rocheford  &  Gould 
were  engaged  in  flooring  a  reservoir  about  ten  feet  deep, 
fifty  feet  wide  and  250  feet  in  length.  Among:  these  car 
penters  was  the  plaintiff,  Chesley,  who  had  been  in  A^ 
iiiour's  employ  for  some  time  previous,  but  commenced 
work  on  the  reservoir  the  day  he  was  injured.  The  fl<ior  of 
the  elevator  and  the  ground  west  of  it,  on  which  defend- 
ant's men  were  working  on  the  piers,  were  practically  on 
the  same  level  and  thirty  or  forty  feet  below  the  level  of 
the  street.  For  the  purpose  of  getting  brick  down  to  it* 
men  working  on  the  piers,  defendant  used  a  rough  cal'lf 
lioist  or  elevator  on  which  a  wheelbarrow  of  material 
would  be  lowered  from  the  street  to  the  ground  near  the 
pier  where  the  brick  w-as  being  laid.  This  elevator  ^a? 
double  so  that  Tvhile  a  wheelbarrow  of  brick  was  descesd 
ing  an  empty  wheelbarrow  was  ascending  for  anotk: 
load;  it  was  propelled  by  power,  and  was  in  use  contiau- 
ously  during  working  hours.  The  framework  aroimd  i^ 
elevator  was  stayed  by  cross  braces  eight  to  ten  feet  apart 
Wheelbarrows  were  placed  in  the  elevator  from  the  north 
and  south  sides,  which  were  open  and  unprotected.  TLr 
employes  of  Rocheford  &  Gould  were  supplied  with  water 
from  a  bucket  which  was  placed  in  tlie  shade  of  the  elera 
tor,  and,  at  the  time  of  the  injury  complained  of,  the  after 
noon  of  July  23,  the  bucket  was  on  a  rock  some  six  or 
eight  feet  north  of  the  center  of  the  hoist  and  perba[«  a 
little  to  the  west.  The  carpenters  who  were  at  w^ork  on  the 
reservoir  were  supplied  with  water  by  men  or  boys  sen: 
around  among  them  for  that  purpose  by  Armour's  fore 
man.  The  afternoon  of  the  injury  was  very  warm  and  tk 
water  boys,  as  they  w^ere  called,  did  not  come  around  as 
frequently  as  desired  among  the  carpenters  to  supply  their 
thirst.     Consequently,  as  appears  from  plaintiff's   testi 
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mony,  some  of  the  carpenters  went  over  to  the  bucket  in 
the  shade  of  the  elevator  to  get  water.  *  It  appears  that  he 
was  flooring  along  on  the  southwest  portion  of  the  reservoir' 
and  not  very  far  distant  from  the  elevator  immediately  be- 
fore the  injury.  He  also  claimed  that  the  carpenters  while 
at  work  would  sometimes  saw  oflf  ends  of  boards  which 
would  fall  three  or  four  feet  west  from  the  floor  of  the  res- 
ervoir  and  that  they  would  from  time  to  time  pick  up  these 
pieces  of  plank  for  the  purpose  of  patching  out  the  floor. 
There  is  also  some  evidence  tending  to  show  that  they 
would  sometimes  lay  their  planes,  squares  and  other  tools 
on  the  ground  immediately  west  of  the  reservoir  and 
within  a  few  feet  thereof.  At  the  trial  of  this  case  in  the 
court  below,  plaintiflF  testified  that  he  stepped  from  the 
floor  of  the  reservoir  to  pick  up  a  piece  of  plank  which  had 
been  sawed  oflf  and  that  when  he  came  near  to  the  piece  of 
plank  he  noticed  the  water  bucket  on  the  rock  and  went 
there  to  get  a  drink,  and  that  while  he  was  drinking  some 
tieavy  weight  fell  on  his  head,  rendering  him  senseless  and 
inflicting  a  severe  if  not  a  permanent  injury  upon  him. 
Other  witnesses  who  saw  the  injury  agree  that  plaintiflf 
pvas  standing  with  his  back  to  the  elevator  hoist,  drinking, 
ind  that  an  empty  wheelbarrow  which  was  ascending  in 
Me  elevator  caught  its  handle  on  one  of  the  cross-braces  of 
Jie  elevator  and  was  hurled  down  upon  him. 

There  was  evidence  offered  on  the  part  of  defendant 
lending  to  show  that  plaintiflf,  immediately  before  the 
njury,  was  at  work  a  considerable  distance  from  the  ele- 
i^ator  on  the  floor  of  the  reservoir  and  that  he  came  by  one 
)f  defendant's  men  on  his  way  to  the  water  bucket  and  was 
•emonstrated  with  for  interfering  with  the  brick  masons 
)y  going  over  their  work  to  the  water  bucket.  One  of  de- 
endant's  brick  masons  testified  that  plaintiflf  asked  him  for 
)ermission  to  go  and  get  a  drink  from  the  bucket  and  that 
le  told  plaintiflf  he  might  do  so,  but  to  look  out  for  the  ele- 
''ator  and  not  stand  in  front  of  it  as  it  was  dangerous.  De- 
fendant also  showed  that  on  each  of  two  former  trials  of 
his  ca^e  in  the  court  below  plaintiflf  testified  in  his  own  be- 
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half  and  made  no  claim  that  he  went  in  search  of  boards 
or  tools  at  the  time  of  his  injury,  but  that  at  each  of  the 
former  hearings  he  alleged  that  he  saw  the  in^ater  bucket 
on  the  stone  and  went  there  because  he  was  thirst v  and 
because  the  water  boys  did  not  come  around  as  often  as 
they  should  to  supply  the  carpenters.  Defendant's  evi- 
dence also  tended  to  show  that  there  were  no  pieces  of 
boards  or  tools  of  the  carpenters  anywhere  near  the  ele- 
vator; this  evidence,  however,  was  disputed.  The  court, 
after  the  testimony  was  all  in,  directed  a  verdict  for  the 
.defendant,  and  plaintiff  brings  the  cause  here^oiT  error 

As  a  verdict  was  directed  for  defendant  in  this  case,  we 
must  examine  the  action  of  the  trial  court  in  the  light  of 
the  evidence  introduced  by  plaintiff  and  dismiss  from  our 
consideration  all  questions  on  which  there  was   a  sub- 
stantial conflict  of  testimony,  because  if  the  right  to  a 
verdict  on  defendant's  behalf  depended  on  any  question 
n  which  reasonable  minds  might  differ  the  cause  should 
have  been  submitted  to  the  jury,  and  a  peremptory  instruc- 
tion for  defendant  should  not  have  been  given.     We  must 
examine  this  case  then  from  plaintiff's  theory  to  determiDe 
what  relation  he  occupied  toward  the  defendant  and  what 
duty,  if  any,  defendant  owed  him.     The  elevator  cansiog 
the  injury  was  erected  for  the  sole  use  and  benefit  of  de- 
fendant's em])loyees  on  private  premises  which  defendant 
was  rightfully  occupying  and  twenty  or  thirty  f(^t  below 
the  level  of  the  street,  where  no  duty  was  imposed  to  pro 
vide  generally  against  dangers  to  the  traveling  public  and 
in  fact  >yh(*re  the  public  had  no  right  to  travel.    The  water 
bucket  in  front  of  the  elevator  was  placed  there  for  the 
sole  use  and  benefit  of  defendant's  men  and  not  for  the  use 
and  benefit  of  the  carpenters  working  on  the  reservoir. 
Plaintiff  at  the  time  the  injury  occurred  was  not  in  the 
ordinary  discharge  of  his  duty  even  if,  as  he  contended  on 
the  last  hearing  of  the  case,  he  started  from  his  work  with 
the  idea  of  picldng  up  a  piece  of  plank  or  some  tool  which 
he  was  using,  for  he  was  not  injured  while  doing  this,  nor 
could  he  have  been  injured,  from  his  own  evidence,  if  he 
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lad  stepped  where  tliese  pieces  of  plank  and  tools  were 
ilaimed  to  have  been  left.  He  says  the  pieces  of  plank  and 
ools  were  some  three  or  four  feet  west  of  the  floor  of  the 
eservoir  and  that  the  hoist  was  about  ten  feet  west  of  the 
eservoir  floor  iind  tliat  when  he  went  to  look  for  the  plank 
le  saw  the  bucket  and  went  to  it,  stood  over  it,  and  was  in 
he  act  of  drinking  when  he  was  hurt  Now  if  he  had 
topped  in  the  line  of  his  duty  where  he  contends  the  boards 
nd  tools  were,  he  would  have  been  more  than  six  feet  west 
nd  several  feet  north  of  the  place  where  the  wheelbarrow 
?11  and,  consequently,  would  not  have  been  injured.  So 
nder  his  own  testimony  he  was  injured  while  going  on 
remises  occupied  by  defendant  tQ.get  a  drink  from  defend- 
hi's  water  bucket.  What,  if  any,  duty  did  defendant  OAve 
)  plaintiff  undet  these  »urrmi»dings?  In  determining  the 
uty  owed  by  a  licensor  to  one  who  enters  upon  premises 
ightfully  occupied  by  him,  those  entering  have  been  di- 
idcd  by  the  text- writers  into  three  classes:  1st,  a  bare 
censee  or  volunteer  who  enters  upon  premises  without 
ny  in\"itation,  either  express  or  implied,  and  who  does 
ot  go  in  the  line  of  any  duty  imposed  upon  him;  2d,  those 
ho  go  upon  premises  by  the  express  or  implied  invitation 
t  the  occupier;  and  3d,  those  who  necessarily  enter  on 
iisiness  with  the  licensor.  As  to  the  bare  licensee  who 
>es  as  an  uninvited  guest  to  the  premises,  no  duty  is  owed 
Y  the  licensor  as  lon^  as  no  wanton  or  willful  injury  is 
iflicted  by  the  act  or  misconduct  of  the  licensor  or  his 
irvants.  But  as  to  the  two  latter  classes,  the  licensor  is 
)und  to  exercise  reasonable  care  to  prevent  damage  from 
ttusual  dangers.  Manning  v.  Chesapeake  &  0.  R,  Co.,  16 
.  R.  A.  [W.  Va.],  271 ;  Sweeney  v.  Old  Colony  &  N.  R,  Co., 
)  Allen  [Mass.],  368,  87  Am.  Dec,  664;  Diehold  v.  The 
ennsylvania  R.  Co.,  50  N.  J.  Law,  478. 
No  claim  is  made  that  any  wanton  or  willful  injury 
as  inflicted  upon  plaintiflF  either  by  defendants  or  their 
nployees.  It  is  plain  from  the  statement  of  this  case 
at  piaintiflF  was  not  upon  defendant's  premises  in  tlie  line 
:  any  duty  devolving  upon  him  at  the  time  the  injury 
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was  reeoived;  consequently,  lie  was  either  thore  as  a  volnn 
teer  or  bv  invitation.  There  is  no  claim  of  a  (lir*x-t  in  vita- 
tion  to  come  upon  these  premises.  Then  is  there  any  e\i 
deuce  terdirp;  to  s!iow  an  implied  invitation?  We  aiv 
aware  of  the  fact  that  it  has  been  held  with  reference  to 
children  of  tender  aire  that  an  invitation  mav  bo  iii.tT)lit^l 
to  enter  upon  the  ])remiKes  by  placing  something  panir 
ularlj'  attractive  near  to  and  in  plain  view  of  places  w  heir 
they  are  accustomed  to  congregate.  ^But  this  rule  i>  n- 
strict<^d  to  young  children  and  others  not  fully  -v///  y/zf  i>. 
Cooley,  Torts,  p.  303.  Had  the  water  bucket  bec»n  plarni 
near  the  hoist  to  supply  both  the  car])enterB  and  the 
masons  with  water  this  would  clearly  have  been  an  in  vita 
tion  to  all  to  go  there,  and  it  would  have  entailed  upon  the 
defendant  the  duty  of  exercising  reasonable  care  to  proti-^i 
all  from  injury  while  there.  So  likewise  if  the  employt^> 
had  necessarily  passed  close  to  the  elevator  in  going  t»» 
and  returning  from  their  employment,  it  would  have  btMi 
the  duty  of  defendant  to  have  constructed  his  elevator  in 
view  of  the  safety  of  the  parties  who  in  the  line  of  their 
duty  necessarily  passed  near  by  it.  But  as  the  waitr 
bucket  was  only  kept  for  the  use  of  defendant's  men  and 
as  the  carpenters  with  whom  plaintiff  worked  were  other- 
wise supplied  with  Avater  and  as  plaintiff  was  neither  p^ 
ing  to  nor  returning  from  his  place  of  business  at  the  time 
of  the  injury,  we  are  compelled  to  conclude  that  he  was  a 
bare  licensee  on  the  premises  of  defendant  and  that  his 
onlv  liulTt  (Ifaction  against  the  (lefendant  would  be  for  a 
wanton  or  intentional  injury  inflicted  upon  him  by  Ae- 
fcudants  or  *  ITreif "  employees.'^i7/is  t\  The  Penits-fjlnntin 
/?.  Co. ,  59  Pa.  St.,  129,  98  Am.  Dec,  314. 

In  this  view  of  the  matter,  we  think  the  trial  coiiri  was 
justified  in  directing  a  verdict  for  the  defendant,  and  we 
recommend  that  its  judgment  be  aflSrmed. 

Hastings  and  Amics,  CC,  concur. 

Affirm  KD. 
Opinion  on  rehearing  follows. 
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Sylvester  Chesley  v.  Rocheford  &  Gould. 

Filed  Febbuabt  4,  1904.    No.  13,011. 

Commissioner's  opinion.    Department  No.  1. 

licenses:  Personal  Injtjbies:  EhriDENCE  Sufficient.  ^Evidence  ex* 
amined,  and  held  to  sustain  the  former  conclusion  that  plaintiff 
was  a  bare  licensee  on  the  premises  where  he  was  injured,  who 
took  the  risk  of  them  as  he  found  them. 

Rehearing  of  case  reported  antey  page  768. 

Error  from  the  district  court  for  Douglas  county. 
Med  below  before  Fawcetit,  J.  Former  decision  ad- 
ered  to. 

E.  T.  Famstcorth  and  Smyth  &  Smith,  for  plaintiff  in 
rror. 

Frank  H.  Oaines,  contra. 

Hastings,  O. 

The  district  court  in  this  case  instructed  for  a  verdict 
1  favor  of  defendant.  A  new  trial  was  refused  and  the 
idginent  on  the  verdict  was  affirmed  in  the  opinion  which 
ppears,  ant(\  page  768,  and  in  96  N.  W.  Rep.,  241.  The 
?tion  was  for  injury  sustained  by  plaintiff  through  the 
illing  of  a  wheelbarrow  from  a  hoist  of  defendant,  while 
le  latter  was  doing  the  brickwork  on  what  is  now  known 
3  the  "Oleo"  building  of  Armour  &  Co.,  in  South  Omaha, 
id  while  plaintiff  was  working  as  carpenter  in  covering  a 
^servoir  for  the  same  company  immediately  east  of  and 
Ijoining  this  building. 
Plaintiff  was  injured  while  taking  a  drink  of  water  from  I 

pail  provided  for  defendant's  workmen.  He  is  held  in 
le  former  opinion  to  have  been  a  bare  licensee  who  went 
itlioiit  necessity  or  notice  upon  premises  occupied  by  de- 
ndaiit  for  his  own  purposes  and  took  the  risk  of  the 
•einises  as  he  found  them.     This  conclusion  is  violently 
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assailed  in  a  motion  for  rehearing  and  at  the  re<]npst  of 
the  writer  of  the  former  opinion  another  examination  rf 
the  record  has  been  mada 

The  rehearing  was  asked  because  the  former  opinioa 
was  wrong  in  saying  the  water-pail  was  probably  west  of 
the  hoist;  wrong  in  saying  that  defendant  had  exclusive 
control  of  the  ground  around  the  hoist;  wrong  in  savicj: 
that  plaintiff  went  to  get  a  drink ;  wrong  in  saying  he  w^uld 
have  suffered  no  injury  if  he  stayed  where  his  tmils  and 
material  were;  wrong  in  stating  his  position  at  the  time 
of  the  injury  and  in  saying  that  no  willful  injury  is 
claimed.  It  was  asked,  also,  because  the  opinion  ignored 
the  fact  that  the  water-pail,  and  plaintiff  while  drinklLf 
from  it,  stood  in  a  well-marked  path  used  by  carpenters,  a^ 
well  as  brickmen,  that  the  ground  around  the  hoist  vaf 
used  by  all  the  workmen  in  common,  that  the  hoist  va? 
sometimes  used  by  Armour's  men.  It  is  also  claimed  that 
plaintiff's  own  testimony  is  given  no  weight  and  his  theory 
of  the  case  ignored. 

It  will  be  seen  from  the  matter  claimed  to  be  misstate! 
and  ignored  in  the  former  opinion,  that  the  conchisioQ 
Avhich  is  disputed  is  the  holding  that  plaintiff  was  a  bare 
liceusee  with  no  rights  except  that  of  not  being  willfullj 
injured  or  by  negligence  so  gross  as  to  be  equivalent  to 
willful  injury.  The  complaint  that  the  former  opinion  is 
wrong  in  saying  that  willful  injury  is  not  claimed  is  un- 
founded. It  is  tnie  that  plaintiff's  petition  contains  snch 
an  allegation.  There  is  absolutely  nothing  to  sustain  it 
Negligence  in  building  a  brick  hoist  without  enclosing  itJ^ 
sides  and  carelessness  in  placing  on  it  an  empty  wheel 
barrow  in  such  a  manner  that  it  fell  off,  presumably  h^ 
cause  of  the  handles  coming  in  contact  with  braces  on  the 
hoist's  framework,  are  all  that  is  claimed  to  be  sho^n  by 
the  evidence. 

The  sole  question  to  be  considered  at  this  time  is  tb»* 
soundness  of  our  former  conclusion,  that  plaintiff  wai?  t 
bare  licenstx*,  going  on  these  premises  without  neix^'^sity  <»n 
his  part  or  invitation  or  notice  on  defendant's,  for  whose 
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afety  the  latter  were  not  bound  to  take  any  precau- 
ious. 

Of  course,  as  stpited  in  the  former  opinion,  if  the  con- 
struction of  the  evidence  most  favorable  to  plaintiff  which 
•an  be  reasonably  made,  without  taking  into  consideration 
my  denials  of  it,  would  warrant  a  verdict  in  his  favor,  he 
B  entitled  to  a  reversal  of  the  judgment.  Our  former 
►pinio  1  p:  :^^^ably  stated  the  actual  facts  as  they  impress 
hemselves  upon  one  reading  the  testimony  rather  than 
trictly  the  plaintiff's  view  of  them.  We  are  constrained 
o  think,  however,  that  the  former  conclusion  was  correct; 
hat  df^fendant  was  not  bound  to  take  any  measures  to 
►rovide  for  plaintiff's  safety  at  the  time  and  place  of  the 
Djury. 

It  is  true  that  only  two  of  the  witnesses  say  that  the  pail 
/as  to  the  north  of  the  hoist  and  a  little  to  the  west.  The 
thers  place  it  directly  north  from  middle  of  the  hoist, 
i^hich  was  at  least  eight  feet  Avide,  with  two  cages,  so  that  a 
3aded  wheelbarrow  would  come  down  while  an  empty 
ne  went  up.  One  witness  said  that  the  pail  stood  on  a 
tone  directly  east  of  the  hoist,  but  at  once  corrected  that 
tatement  when  his  attention  was  called  and  said  that  the 
bone  was  six  or  eight  feet  north  of  the  hoist.  The  hoist 
self  is  put  at  various  distances  from  the  reservoir  by  the 
stimates  of  the  different  witnesses.  Plaintiff  says  that  it 
-^as  two  to  six  feet  west.  His  son-in-law,  the  electrician, 
3iys  four  feet,  the  other  Avitnesses  give  various  distances, 
nd  the  best  informed,  including  Roberts,  who  was  plain- 
ff's  "partner"  in  covering  the  reservoir,  say  sixteen  feet. 
.  finding  that  it  was  as  near  as  four  feet  would  be  dis- 
nctly  against  the  weight  of  evidence.  The  water-pail 
as  then,  on  plaintiff's  view  of  the  testimony,  at  least 
ight  feet  west  of  the  east  wall  of  the  reservoir  which  he 
as  helping  to  cover.  He  was  not  employed  upon  the 
Oleo'^  building,  whose  brickwork  defendants  were  doing. 
[e  says  that  he  went  across  there  to  get  some  ends  of 
lank  which  had  been  sawed  off  and  dropped  on  the  ground 
ear  the  pail,  and  which  were  needed  to  splice  in  and 


day.  It  was  a  hot  day  and  their  own  ''water  bor"  va 
reniisR.  There  ia  no  evidence  that  defendants  or  any  on 
having  authority  from  them  over  the  matter  knew  it ;  thei 
foreman  on  the  brickwork  testifies  to  warning  plainti2 
but  this  is  denied. 

There  is  the  testimony  of  one  witness  that  on  one  w 
easion  Armour's  men  used  the  hoist  to  elevate  some  din 
and  several  of  them  testify  that  they  used  it  to  ride  u 
and  down  on.  It  appears,  and  is  not  denied,  however,  tlis 
there  was  a  sign  forbidding  such  use  of  it.  There  is  tet 
timony  that  there  was  a  path  leading  from  it  towards  th 
north  past  the  pail.  There  is  nothing  to  show  that  thi 
was  a  public  path,  and  the  fact,  which  is  undisputed,  iha 
the  wheelbarrows  were  wheeled  away  towards  the  nortl 
accounts  for  that.  There  is  nothing  to  show  that  any  u^ 
of  such  a  path  was  made  by  the  carpenters  in  going  ia  ; 
privy.  There  is  evidence  that  the  carpenters  us«^  a  dif 
pile  towards  the  north  end  of  the  "Oleo"  building's  found^i 
tions  as  "a  kind  of  a  privy."  The  extent  of  such  use  is  no 
indicated. 

The  cases  cited  in  the  plaintiff's  briefs,  mainly  railwa 
cases,  requiring  one  who  is  conducting  a  business  man 
festly  dangerous  to  the  licensees  to  take  additional  pn 
cautions  after  giving  license  to  go  upon  his  premises,  d 
not  seem  applicable  here.  In  such  cases  to  continue  t 
drive  their  trains  at  full  speed  and  without  warning  afte 
l>ermitting  the  public  on  their  right  of  way  would  be  i 
the  nature  of  a  wanton  injurj'.  In  the  present  instanr 
there  was  no  invitation  of  plaintiff  within  dangemn 
pro.xiinity  to  the  hoist.  Defendant's  possession  and  cot 
trol  of  the  premises  seem  to  have  been  sufficient  as  agains 


Vol.  4]  JANUARY  TERM,  1903.  781 

Moores  ▼.  State. 

the  public,  including  this  carpenter  employed  upon  ad- 
jacent premises,  and  it  does  not  seem  that  any  duty  of  de- 
fendant to  plaintiff  was  violated. 

It  is  recommended  that  the  former  decision  in  this  case 
be  adhered  to. 

Ames  and  Oldham,  CO.,  concur. 

Former  decision  adhered  to. 


Frank  E.  Moores  et  al.  v.  State  op  Nebraska,  bx  rel. 

John  D.  MacRae. 

Filed  Jtji.t  3,  1903.    No.  13,163. 
Ck>mmlssloner's  opinion.    Department  No.  2. 

1.  Intoxicating  Liquors:    Remonstrance:    Fobm:    Filing:    Statutss. 

A  protest  addressed  to  a  board  empowered  to  grant  saloon  licenses 
was  sent  by  mail,  and  received  prior  to  any  action  granting  the 
Hcense  protested  against.  The  board  took  cognizance  of  the  same 
and  ordered  it  preserved  in  the  files  of  its  office.  Held,  That  the 
protest  was  "filed"  in  the  proper  office  within  the  meaning  of  the 
law,  and  that  it  became  the  duty  of  the  board  to  "appoint  a  day  for 
hearing  the  case"  under  the  requirements  of  section  3,  chapter  50, 
Compiled  Statutes  [Annotated  Statutes,  section  7152]. 

2.  Intoxicating  Liquors:    Mandamus  to  Compel  Heabing.    Record  ex- 

amined, and  held  to  show  no  error,  and  that  the  writ  of  mandamus 
was  rightly  granted  by  the  district  court. 

Error  from  the  district  court  for  Douglas  county.  Tried 
below  before  Estelle,  J.    Affirmed. 

W7ight  d  Stout  and  Charles  Ogden,  for  plaintiffs  in 
error. 

Oeorge  C.  Martin^  contra. 

GLANVTLIiB,  O. 

This  is  a  proceeding  in  error  from  the  district  court  for 
Douglas  county,  seeking  to  reverse  the  judgment  of  that 


appoint  a  day  for  hearing  the  protests,  remonstr-auivsa 
objections  of  the  relator,  John  D.  MacRae,  against  liic 
suance  of  a  saloon  license  to  Cluirles  Metz,  aJso  n-sp-iiuli 
in  the  action,  and  requiring  said  board  to  revoke  t!ic 
cense  which  had  alreadj'  been  granted  until  such  litarii 

There  is  pructicallj  only  one  contention  on  the  pan 
the  plaintiffs  in  error  relied  npon  to  secure  a  rever&il.  a 
that  is,  that  the  protest,  roiiioustriince  aad  olijecOi>n 
the  granting  of  such  license,  made  by  the  relator  * 
brought  to  tlie  attention  of  the  defendant  board,  was  t 
"filed"  with  the  board. 

The  answer  filed  by  the  members  of  the  board  cotitai 
the  following;  "Further  the  said  respondents  deuy  it 
■iiny  protest  or  remonstiunce  has  ever  been  filed  with  tl 
hoard  as  by  law  required."  The  answer  of  Charles  M' 
contains  tlie  following:  "And  denies  that  the  saiJ 
lator  at  any  time  filed,  or  asked  to  be  filed,  any  ww 
strance  or  pi-otcst  against  the  granting  of  said  license" 

The  license  in  question  was  granted  on  the  ISth  daj 
December,  1902,  and  the  relator,  who  is  a  person  eniiii 
to  be  beard  in  opposition  to  the  granting  of  such  iimi 
wrote  and  sent  by  mail  in  such  manner  that  the  same* 
received  by  tlie  clerk  of  tlte  defendant  board  on  the  1< 
day  of  November,  the  following  communication: 

"Omaha,  Nee.,  Novt.  15,  'it- 
"To  the  Eoiiorahlc  Board  of  Fire  and  Police  Corn's  ofC 
of  Omaha,  Neb. 

"Dhar  Silts:  As  owner  and  a  resident  of  SIO  &i-  -' 
St.,  T  protest  against  a  license  being  granted  to  Mr.  Cli 
MetK  to  do  bu.«incss  at  2705  Leavenworth  St. 

"Ever  since  he  has  had  a  saloon  there  he  has  been  a  i 
lator  of  tlie  law;  curtains  are  never  removed  at  any  ti 
of  <]ay  from  the  nindows,  and  it  is  kept  open  for  hii^'i" 
every  Sumlay.     I  hojie  you  will  give  me  a  bearing  fluJ 
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apportunity  to  prove  my  charges.  I  think  you  will  ac- 
knowledge that  I  am  interested  more  than  those  who  live  i 
to  1^  miles  from  2705  Leavenworth  St.  Furthermore, 
building  is  within  limits  of  Catholic  school  grounds. 

"Thanking  you  in  advance  that  I  may  be  favored  with 
my  request,  I  remain  yours,  J.  D.  MacRab.'^ 

It  was  indorsed  by  the  clerk  of  said  board  at  the  direc- 
tion of  the  secretary  thereof  as  follows :  "Received  by  mail 
Nov.  17th,  at  11:30  A.  M.  Wm.  I.  Kierstead,  Clerk." 
Thereafter,  on  tlie  inth  day  of  December,  the  relator  sent 
another  communication  by  mail  to  said  board  in  such  a 
manner  that  it  reached  the  hands  of  the  clerk  on  the  same 
lay  and  before  the  license  in  question  was  granted.  These 
communications  were  placed  in  the  envelope  containing 
the  other  piipers  in  relation  to  the  application  for  such 
license. 

The  record  of  the  proceedings  of  the  board  upon  the 
granting  of  the  license  in  question,  as  originally  made,  is 
is  follows : 

"Thursday,  December  18,  1902 ;  7 :  30  P.  M.  Board  met 
pursuant  to  adjournment;  William  J.  Broatch  presiding. 
Vf embers  present:  Thomas,  Wright,  and  Spratlen.  Min- 
ites  of  the  last  meeting  were  read  and  approved.  The 
!lerk  then  presented  the  application,  bond,  treasurer's  re- 
;eipt,  and  legal  notice  of  publication,  of  Charles  Metz,  for 
icense  to  sell  liquor  at  No.  2705  Leavenworth  Street  The 
)oard  finding  no  protest  filed,  except  the  letters  of  J.  D. 
VlacRae,  thereupon  ordered  the  same  placed  on  file,  ap- 
>roved  the  bond,  granted  the  license,  and  ordered  the  same 
ssued." 

This  record  was  afterwards  corrected  by  proceedings  of 
;he  board  as  shown  by  the  following  entry  under  date  of 
ranuary  9, 1903 : 

"The  following  motion  by  Mr.  Spratlen  was  unanimously 
idopted :  'Moved  that  the  record  in  the  matter  of  the  ap- 
>lication  of  Charles  Met55  for  a  license  at  2705  Leaven- 
vorth  Strc^et,  be  and  the  same  is  hereby  amended  so  as  to 
onf orm  with  the  facts  as  follows :    The  board  finding  no 
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protest  filed,  and  the  clerk  stating  to  the  board  that  thrit 
was  a  letter  of  J.  D.  MacRae's,  dated  Xoveinber  the  l.'ih 
1902,  but  the  board  finding  that  the  same  was  not  fiknl  v: 
any  request  made  to  file  the  same,  thereupon  apjirovi-il  1 1' 
bond,  granted  the  license,  and  ordered  the  same  issihil 
And  the  said  board  ordered  the  clerk  to  preserve  in  tlie  ril  • 
of  this  office  said  letter.'    Thereupon  the  board  adjourm-tr 

Some  errors  of  law  occurring  at  the  trial  are  alh^^'vd  in 
the  petition  in  error,  but  in  the  condition  of  the  ^elr«^I 
only  one  of  the  asj^ignments  is  entitled  to  be  considen-J 
The  respondents  offered  to  prove  to  the  trial  court,  "tha' 
the  plaintiff  in  this  case  for  several  years  last  past  pmr 
to  the  year  1902,  has  been  in  the  habit  and  custom  of  Si*ml 
ing  written  comnmnications  to  said  board  protes^tb: 
against  the  granting  of  a  license  at  No.  2705  Leavenwoni 
Street;  and  that  the  said  plaintiff  in  each  of  said  cii>«> 
never  appeared  before  said  board,  never  asked  for  a  time  u 
be  fixed  for  a  hearing,  and  never  followed  the  matter  u\*  in 
any  manner  whatsoever,  except  by  sending  said  TiTiiiiD 
communications."  This  offer  was  rejected  and  we  thiijk 
properly  so.  The  evidence  has  no  bearing  upon  the  iji>iies 
in  this  case;  the  good  faith  of  the  board  in  the  matter  ci»m- 
plained  of  is  not  in  issue. 

No  contention  is  made  by  plaintiffs  in  error  that  tie 
letters  copied  above  are  not  sufficient  in  form  and  snl^^ 
stance  to  have  required  the  board  to  appoint  a  day  for 
hearing  thereon,  under  the  requirements  of  section  3  of 
chapter  50  of  the  Compiled  Statutes  [Annotated  Siatutcs, 
section  7152],  relating  to  the  granting  of  such  lioensts. 
and  the  only  question  to  be  determined  is  as  to  whetlier  iL»* 
papers  should  be  considered  as  "filed"  within  the  nieanini: 
of  the  law.  That  they  were  received  in  due  time  and  calIt^l 
to  the  attention  of  the  board,  and  that  the  board  reco^rnize*! 
their  presence,  and  noted  the  same  upon  its  records,  is  un- 
disputed. 

It  seems  that  the  relator  called  at  the  office  of  the  clerk 
of  the  lioard  on  the  20th  day  of  November,  and  was  tulJ 
that  his  first  letter  had  been  received  and  that  he  saw  ii 
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there  marked  or  indorsed  as  above  shown.  It  is  further 
shown  that  the  relator  did  not  again  call  at  the  office  of  the 
board  until  December  20,  two  days  after  the  issuing  of  the 
license.  This  action  was  commenced  on  the  5th  day  of 
January,  1903. 

We  find  no  provisions  of  law  fixing  the  duties  of  the 
clerk  of  the  board  in  question,  neither  is  there  anything 
in  the  bill  of  exceptions  which  shows  that  the  board  had 
adopted  any  rule  requiring  the  filing  marks  on  x>apers 
presented  to  the  board;  and  the  record  of  its  proc(H?ding> 
at  the  time  of  granting  the  license  in  question  would  in- 
dicate a  custom  of  making  papers  a  part  of  its  record  by 
ordering  them  filed.  As  corrected  it  shows  that  the  ap 
plication,  bond,  treasurer's  receipt  and  notice  of  publica- 
tion connected  with  the  license  in  question,  were  presented 
by  the  clerk  and  that  the  board  "ordered  the  same  placed 
on  file,"  and  that  the  board  also  "ordered  the  clerk  to 
preserve  in  the  files  of  this  office  said  letter,"  referring  to 
the  letter  of  the  relator. 

We  think  these  communications  should  be  treated  as 
proper  protests  and  remonstrances  and  that,  to  all  intents 
and  purposes,  they  were  "filed  in  the  office  where  the  ap- 
plication is  made"  as  provided  by  the  section  of  the  stat- 
ute above  referred  to;  that  under  the  law,  as  repeatedly 
construed  by  this  court,  it  became  the  duty  of  the  defend- 
ant board  to  appoint  a  day  for  the  hearing  of  the  relator's 
protest,  and  that  he  must  be  given  "a  hearing  and  an  op- 
{K)rt unity  to  prove  his  charges"  as  requested. 

It  is  too  thoroughly  settled  by  this  court  to  require  dis- 
cussion that  the  provisions  of  the  statute,  requiring  such 
action  on  the  part  of  license  boards,  is  mandatory.  See 
State  V.  Reynolds^  18  Neb.,  431;  Vanderlip  v.  Derby ^  19 
Neb.,  165,  and  cases  cited. 

The  judgment  of  the  district  court  is  right,  and  we  rec- 
ommend that  it  be  in  all  things  affirmed. 

Barnes  and  Albert,  CO.,  concur. 

Affirmed  and  mandate  ordered  instanteb. 
54 
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Thomas  J.  O'Keefe,  Administrator  of  the  Estate  op 
Michael  H.  Fay,  Deceased,  v.  The  Chicago,  Bur- 
lington &  (JuiNCY  Railroad  Company. 

Filed  Scptembcb  17,  1903.    No.  11.364. 

Ck)mmis8ioner's  opinion.    Department  No.  1. 

Bailroads:  Personal  Injuries:  Damages:  Negligence  Contributory: 
Directing  Verdict:  Evidence  Sufficient.  Upon  the  evidence  dis- 
closed by  this  record,  the  action  of  the  district  court  in  directing 
a  verdict  for  the  defendant  is  approved. 

Error  from  the  district  court  for   Sheridan  county. 
Tried  below  before  Kinkaid,  J.    Affirmed. 

(787) 
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C,  Patterson  and  F.  M,  Harrington^   for    plaintiff  ia 
error. 

A^.  K,  QriggSj  contra. 

Ames,  C. 

Michael  H.  Fay  was  an  experienced  car  repairer  en- 
ployed  by  the  defendant  railroad  company  at  a  gravel  pfc 
Over  and  across  one  of  the  tracks  of  the  company  was  a 
structure  called  a  "trap,"  being  a  sort  of  raised  platform 
upon  wliich  the  gravel  was  carried  and  through  a  hole  or 
trap  in  which  the  latter  was  preciptated  upon  cars  suc- 
cessively standing  and  being  loaded  underneath.  The  gen- 
eral direction  of  the  track  was  north  and  south.  It  ex- 
tended northAvard  from  the  trap  about  four  hundred  ai^i 
fifty  feet  upon  a  grade  inclining  southwards  at  about  one 
per  cent.  At  the  time  of  the  accident  hei  :fter  mentioned, 
there  were  three  loaded  and  three  empty  cars  all  coupkil 
together  and  standing  upon  this  incline  where  they  had 
sliortly  before  been  placed  by  the  defendant's  trainmen. 
The  three  farthest  from  the  trap  were  loaded  and  the  r^ 
maining  three  were  empty  and  so  placed  for  the  purpose 
of  being  loaded.  The  six  cars  were  in  immediate  contact 
with  each  other.  The  empty  car  farthest  south  was  in 
need  of  some  repair  and  Fay  had  marked  upou  its  siik 
the  words  "bad  order,"  but  it  is  not  shown  that  any  of  the 
other  servants  of  the  company  knew  of  this  fact,  and  we 
think  it  is  immaterial.  It  is  not  shown  that  the  arranse- 
ment  of  the  cars  was  unusual  or  that  Pay  was  ignoniDt 
of  it  On  the  contrary  it  is  shown  that  the  methods  em- 
ployed  were  such  as  were  usual  and  customary,  and  that 
Fay,  who  was  a  man  of  experience  and  good  intelligence, 
must,  from  his  long  service  in  the  capacity  of  repairer, 
have  been  familiar  with  them.  On  the  north  end  of  the 
third  car  nortliward  from  the  trap  was  an  employee  of 
the  company  named  Catfery.  He  was  called  a  "spotter,"* 
It  was  his  duty  to  loosen  the  brakes  upon  the  empty  cars 
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and  uncouple  them  So  as  to  move  them  forward  to  succes- 
sive positions  under  the  trap  for  loading.  While  he  was 
in  this  position  Fay  told  him  that  the  brakes  on  the  car 
nearest  the  trap  needed  to  be  fixed  and  went  under  the. 
car  presumably  for  the  purpose  of  repairing  them. 
Shortly  afterwards  he  came  out  from  under  the  car,  saying 
to  Caffery  "all  right,"  as  indicating  that  the  repairs  had 
been  accomplished.  Caflfery  then  set  the  brake  upon  the 
loaded  car  immediately  north  of  that  upon  which  he  was 
standing,  loosed  the  brake  upon  the  latter  and  moved  the 
three  "empties"  toward  the  trap,  and  finally  reset  the  last- 
mentioned  brake  and  stepping  upon  the  next  car  south 
uncoupled  it  from  that  which  he  had  just  left  and  allowed 
it  to  separate  from  the  other  and  to  move  forward  with  the 
southernmost  car  some  two  feet  farther.  About  a  minute 
afterwards,  or  from  five  to  ten  minutes  after  Fay  had  said 
"all  right,"  the  three  loaded  cars,  impelled  by  their  own 
weight,  moved  down  the  track  and  coming  in  contact  with 
the  "empties"  moved  them  forward  several  feet.  Fay  was 
at  once  found  under  the  southernmost  car,  where  he  had 
suffered  injuries  resulting  shortly  afterwards  in  his  death. 
During  the  time  these  events  were  occurring  there  were 
two  other  cars  under  the  trap  and  Shultz,  another  "spot- 
ter," was  engaged  in  "pinching"  or  moving  them  gradually 
fon^^ard  by  means  of  an  iron  bar,  but  no  one  saw  the  de- 
ceased after  he  came  from  under  the  car  as  above  men- 
tioned, until  he  was  found  under  it  at  the  time  of  the 
casualty.  The  action  is  in  behalf  of  the  widow  and  next 
of.  kift.  At  the  close  of  the  trial  the  court  instructed  a 
verdict  for  the  defendant  and  the  plaintiff  prosecutes 
error. 

It  was  shown,  without  contradiction,  that  the  customs 
and  rules  of  the  defendant  company  regulating  the  con- 
duct of  brakemen  of  freight  cars  at  stations  and  sidings 
are  not  applicable  to  gravel  pits,  and  that  the  deceased 
knew  that  on  a  previous  occasion  a  car  standing  ui)on  this 
incline  had  moved  forw^ard  from  its  own  weight  and  come 
into  violent  contact  with  other  cars  in  front  of  it  causing 
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injuries  to  the  latter,  which  he  had  repaired.  It  nas  ala^ 
shown,  without  dispute,  that  it  was  the  duty  of  the  dr 
ceased,  before  going  under  a  car  standing  on  the  track  ft" 
the  purpose  of  repairing  it,  to  notify  the  "spotte*rs"  of  I>1* 
intention  so  to  do,  and  to  set  the  brakes,  or  to  see  to  it 
that  they  were  set,  upon  the  car  next  above  that  which  b 
was  about  to  go  under,  and  that  he  was  provided  viil 
blocks  to  put  under  the  wheels  of  the  car  to  prevent  ir? 
moving  and  with  a  flag  to  affix  to  the  car  to  indicate  that 
he  was  in  a  place  of  danger.  It  is  also  uncontradicted  tli^i 
he  observed  none  of  these  precautions  but  that,  on  ili€ 
contrary,  he  notified  Caffery,  in  effect,  that  he  had  oonh 
pleted  the  repair  of  the  car  in  question  and  that  no  further 
precaution  with  respect  to  it  was  called  for.  The  danger? 
to  which  he  was  subject  were  obvious,  and  were  to  an  im- 
portant degree  increased  by  his  own  lack  of  ordinary  <  aiv 
and  prudence.  It  is  true,  as  counsel  for  the  plaintii! 
urges,  that  the  putting  up  of  a  flag  or  notification  to  Caf- 
fery, would  not  have  prevented  the  violent  movement  of 
the  car  as  a  result  of  the  collision,  but  the  setting  of  the 
brake  on  the  adjacent  car,  and  the  blocking-  of  the  wheels, 
had  these  things  been  done,  would  have  had  a  tendency  si> 
to  do,  and  had  Cattery  been  notified  he  might,  perhajw. 
have  used  greater  care,  or  have  warned  the  decea?e»i 
against  so  rash  an  act  as  going  under  the  car  in  its  then 
dangerous  position.  It  is  diflBcult,  if  not  impossible,  to 
point  with  precision  to  the  primary  cause  of  the  accident. 
As  Fay  must  have  known,  it  was  customary  and  necessary, 
when  hniving  the  cars  in  place  upon  the  incline,  to  set  but 
one  brake  on  every  second  car  so  as  to  facilitate  the  put- 
ting of  them  in  motion  by  means  of  their  own  gravity. 
That  is,  (»very  alternate  car  depended  by  its  couplings  frc 
the  car  next  above  it,  which  was  held  in  place  by  a  sinj 
brake  doing  service  for  both.  That  the  cars  so  situat* 
Avere  in  a  state  of  very  unstable  equilibrium,  extreme' 
likely  to  be  overthrown  by  any  comparatively  slight  sho<  • 
or  disturbance,  such  as  was  incident  to  the  detaching 
cars  from  the  train,  must  have  been  glaringly  obvious 
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very  one.  It  was  equally  apparent  that  the  going  under 
I  car  and  repairing  it,  anywhere  on  this  incline,  was  an 
ixceedingly  hazardous  occupation.  When  Caflfery  had 
►een  told  that  the  car  was  "all  right"  he  was  justified  in 
upposing  that  the  track  was,  and  would  remain,  free  from 
ntrusion  bv  the  deceased,  at  least  until  he  should  be 
lotified  to  the  contrary.  If,  as  plaintiff  contends,  he  after- 
wards took  less  pains  than  he  might  have  done  to  set  the 
crakes  firmly  on  the  four  cars  left  at  the  northern  end  of 
he  track,  still,  such  conduct  does  not  convict  him  of  negli- 
gence with  respect  to  the  life  or  person  of  the  deceased, 
or  he  might  reasonably  have  felt  assured,  had  the  subject 
ntered  his  mind,  that  the  worst  consequence  of  a  collisi(m 
uch  as  occurred  would  be  injury  to  the  property  of  the 
iefendant.  In  view  of  all  these  circumstances  no  greater 
are  was  demanded  of  any  otiier  servant  of  the  company 
han  was  required  of  the  deceased  himself,  and  it  is  evi- 
ient  that,  if  his  second  and  undiscov(»red  presence  under 
he  car  had  caused  an  injury  to  Caffery,  tlic^re  would  have 
►een  at  least  as  valid  a  reason  for  holding  the  company 
iable  on  account  of  the  negligence  of  the  former  js  there 
3  now  for  a  like  holding  because  of  that  of  the  latter.  We 
re  much  inclined  to  the  opinion  that  the  deceased  and 
;!afifery  were  fellow-servants  within  the  meaning  of  the 
ule  which  relieves  an  employer  from  liability  to  one 
aused  by  the  negligence  of  the  other,  but  we  have  pur- 
K)sely  refrained  from  deciding  or  discussing  the  question 
>ecause  the  contributory  negligence  of  the  deceased  seems 
o  us  sufficient  for  the  disposition  of  the  case.  It  seems 
o  us  that  no  other  inference  than  that  his  negligence  was 
ontributory  to,  if  not  the  proximate  cause  of,  his  injury, 
an  be  drawn  from  the  undisputed  facts  in  the  case,  and 
v'e  recommend  that  the  judgment  of  the  district  court  be 
tfflrmed. 

Hastings  and  Oldham^  CC,  concur. 

Affirmed. 
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Sarau  C.  Figg  v.  John  P.  Hanger  et  al. 

Filed  September  17,  1903.    No.  12,SG6. 
Commissioner's  opinion.     Department  No.  3. 

1.  Malicious  Prosecution:    PROBAnLE  Cause:    Evidence  Siri-T^icfENT:   Di- 

recting Verdict.  In  an  action  for  malicious  prosecution,  if  W^'''^ 
is  sufficient  in  undisputed  evidence  to  show  prolrable  cause,  tb** 
trial  court  should  direct  a  verdict  for  the  defendant,  although  sonw 
of  the  facts  bearing  on  that  issue  may  be  in  dispute. 

2.  Malicious  Prosecution:    Probable  Cause:    Insanity:     Evidence.    A 

finding  by  commissioners  of  insanity  that  a  person  lirouajht  Wfo'r 
them  is  insane  is  prima  facie  evidence  of  probable  causs  izr  ib« 
proceeding,  although  not  conclusive. 

3.  Malicious  Prosecution:    Probable  Cause:   Insanity:    Pi2>:>:imitio>s 

Evidence.  While  the  plaintifT  is  not  restricted  to  a  direct  atta<fe 
as,  for  Instance,  proof  of  fraud,  collusion  or  perjury,  but  may  esat- 
lish  want  of  probable  cause  by  any  form  of  competent  and  siifSrir»ii* 
proof,  the  presumption  arising  from  the  finding  of  the  commi>- 
sioners  in  such  a  case  must  be  overcome  by  evidence  sufficiem  w 
destroy  its  probative  force. 

Error   from    the   district   court    for   Douglas    countT. 
Tried  below  before  Fawcett,  J.    Affinncd. 

E.  S.  Nickertion  and  George  A,  Magncyj  for  plaintiff  in 
error. 

WrifjJit  db  Stout^  contra. 

Pound,  C. 

]Mrs.  Fiyg  was  brought  before  the  commisHionors  of  Id 
sanity  of  Hari)y  county  at  the  instance  of  the  <lef*-iid;uits. 
and  was  adjudged  "insane  on  the  subject  of  religion"  after 
a  juotracted  hearing.  She  was  afterwards  releasc^d  by  tin- 
district  court  in  hahcas  corpus  proceedings.  Tliis  action 
is  brought  to  recover  damages  for  malicious  proserution. 
The  trial  court  directed  a  verdict  for  the  defendant. 

The  testimony  is  voluminous  and  a  great  deal  of  tiiii*' 
has  be(^n  requinMl  to  read  it.  Without  going  into  dciails 
it  shows   that   no   little   bitterness   existed    bt»twiH*n   tl»' 
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parties  as  a  result  of  Mrs.  Figg's  religious  yiews  and  the 
methods  by  which  she  gave  them  utterance.  So  far  as  the 
question  of  malice  is  concerned,  we  think  there  was  suffi- 
cient to  go  to  the  jury.  But  we  think  also  that  the  trial 
court  was  right  in  directing  a  verdict  upon  the  ground 
that  there  was  no  sufficient  proof  of  want  of  probable 
cause.  In  general,  the  facts  being  shown,  probable  cause 
is  a  question  for  the  court.  Maynard  v.  Sigman,  65  Neb., 
590,  91  N.  W.  Rep.,  576.  If  there  is  sufficient  in  undis- 
l)uted  evidence  to  show  probable  cause,  the  trial  court 
should  direct  a  verdict  for  the  defendant,  although  some 
of  the  facts  bearing  on  that  issue  may  be  in  dispute. 
Bcchcl  V,  Pacific  Express  Co.,  65  Neb.,  826,  91  N.  W.  Rep., 
853.  There  is  some  dispute  as  to  the  sayings  and  doings 
of  Mrs.  Figg  on  particular  occasions.  But  conceding  all 
that  her  testimony  shows  on  these  controverted  points, 
there  remains  a  mass  of  undisputed  testimony  from  which 
it  appears  clearly  that  her  si)eech  and. conduct,  when  any 

matter  of  religion  was  raised,  were  violent  and  extravagant 

• 

beyond  the  usual  course  of  eccentricity.  Moreover,  great 
weight  must  be  given  to  the  determination  of  the  commis- 
sioners of  insanity.  Undoubtedly  their  finding  is  not  con- 
clusive. But  it  is  prima  facie  evidence  of  probable  cause. 
The  plaintiflf  is  not  to  be  restricted  to  a  direct  attack  upon 
this  determination,  as,  for  instance,  proof  of  fraud,  collu- 
sion or  j)erjury,  but  may  establish  want  of  probable  cause 
by  any  form  of  competent  and  sufficient  proof.  Bcchcl  v. 
Pacific  Express  Co.,  supra.  Nevertheless,  the  presump- 
tion arising  from  the  finding  of  the  commissioners  in  such 
a  case  must  be  overcome  by  evidence  sufficient  to  destroy 
its  probative  force.  Mnijnard  v.  Siyman,  supra;  Nehr  v. 
Dobhs,  47  Neb.,  863.  All  that  is  shown  is  that  some  things 
were  testified  to  before  the  board  which  Mrs.  Figg  and 
her  family  dispute.  Admitting  that  the  witnesses  were  in 
error  on  th(»se  points,  we  do  not  think  the  finding  would 
have  been  affect(*d.  The  circumstances  were  mere  details 
in  a  mass  of  evidence  which  undoubtedly  moved  the  board 
from  its  whole  tenor  rather  than  by  the  force  of  any  par- 
ticrl:ir  TMPce. 
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We  therefore  recommend  that  the  judgment  be  affirroeii 

DuFFiE  and  Kirkpatrick,  CC,  concur. 

Affirmed. 


H.  A.  Merrill^  appellee^  v.  Charles  L.  Van  Camp  et  al., 

APPELLANTS. 

Filed  Septembeb  17,  1903.    No.  12,958. 

Commissioner's  opinion.    Department  No.  1. 

Taxation:  Foreclosure:  Law  of  the  Case.  This  case  having  beei 
decided  upon  a  former  appeal  upon  substantially  the  same  record 
as  that  now  before  us,  the  former  decision  is  adhered  to. 

Appeal  from  the  district  court  for  Douglas  countr. 
Tried  below  before  Keysor,  J.    Affirmed. 

Hall  &  McCullochj  for  appellants. 

H.  P.  Leavitty  contra. 

Ames,  O. 

This  is  an  action  to  foreclose  the  lien  of  a  tax-sale  cer- 
tificate. The  case  was  before  this  court  at  a  former  term. 
when  it  was  held  that  the  description  in  the  certificate  of 
the  land  sought  to  be  affected  was  not  so  indefinite  as  to 
render  the  instrument  void  if  the  premises  intended  con  Id 
be  identified  by  extrinsic  evidence.  Merrill  r.  Van  Camp. 
1  Neb.  [Unof.],  463,  96  N.  W.  Rep.,  344.  It  was  further 
held  that,  by  the  pleadings  and  the  evidence  containeil  in 
the  record  then  presented,  such  an  identification  as  tiiis 
required  had  been  made.  A  decree  by  the  district  court 
dismissing  the  action  was  therefore  reversed  and  the  cause 
remanded  for  further  proceedings.  Such  proceedings  were 
accordingly  had  that  a  decree  of  foreclosure  and  sale  was^ 
rendered  in  accordance  A\ith  the  opinion  of  this  court. 
From  this  latter  decree  this  appeal  is  i)rosecuted. 

It  is  not  pretended  that  the  identification  by  the  record 
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now  presented  is  in  any  respect  or  degree  less  complete 
than  by  that  brought  here  on  the  former  appeal,  nor  that, 
in  this  respect,  the  two  records  differ  in  any  essential 
particular.  The  sufficiency  of  the  description  is  the  only 
question  discussed  upon  this  appeal,  and  since  that  was 
formerly  decided  we  recommend  that  the  judgment  of  the 
district  court  be  affirmed. 

Hastings  and  Oldham^  CO.,  concur. 

Affirmed. 


Bankers^  Building  and  Loan  Association,  appellant, 
V.  Emma  K.  Williams  et  al.^  Impleaded  and  Con- 
solidated WITH  Bradford-Kinsler  Lumber  Com- 
pany et  al.^  appellees. 

Filed  Septembeb  17,  1903.    No.  12,983. 
Commissioner's  opinion.    Department  No.  2. 

1.  Trial:    Questions  of  Fact:    MEcnANics'  Ltens.    Whetbor  a  ol«»im  r^* 

which  a  mechanic's  lien  was  based,  was  sold  to  another  by  the 
contractor  prior  to  his  perfecting  such  lien;  and  whether  the  last 
work  on  the  building  was  done  for  the  sole  purpose  oi  exLenaiu.^ 
the  time  for  filing  a  lien,  or  was  -performed  in  good  faith  under 
the  agreement  for  the  erection  of  the  structure  and  to  complete 
the  contract  according  to  its  terms,  are  purely  questions  of  fact 

2.  Mechanics'  Liens:     Findings  of  Fact:     Evidence  Sufficient.     Evi- 

*  dence  examined,  and  held  that  it  is  amply  sufficient  to  sustain  the 
findings  and  decree  of  the  trial  court  on  these  questions. 

Appeal  from   the  district  court   for  Douglas  county. 
Tried  below  before  Kead_,  J.    Affirmed, 

Thomas  D.  Crane  and  J,  J.  Boucher,  for  appellant. 

Baldrige  d  De  Bord,  contra. 

BarneS;,  C. 

On  September  4,  1901,  the  Bradford-Kinsler  Lumber 
Company,  appellee  herein,  fiknl  its  petition  in  the  district 


796  [NEBRASKA  REPORTS.      [UxOFFicrAL 

Bankers*  Bulldlug  &  Loan  Ass'n  v.  Williams. 

court  for  Douglas  county,  praying  for  a  foreclosure  of  a 
mechanics'  lien  on  lot  8,  block  7,  Logan  Place  Addition  to 
South  Omaha,  which  it  alleged  had  been  assigned  to  it  bj 
one  George  W.  Briggs.  The  Bankers'  Building  and  I^^^n 
Association,  appellant  herein,  was  made  a  party  defendant 
in  that  suit.  On  September  11,  1901,  the  appellant  fik^  a 
petition  in  the  same  court  praying  for  the  forecli>8ure  *>f 
its  mortgage  on  the  same  property,  and  made  the  appeJlet 
a  party  defendant.  Each  party  filed  an  answer  and  cniss- 
petition  in  the  case  in  which  it  had  been  made  a  defen^lant. 
setting  up  its  claim  and  praying  that  the  same  be  deire^l 
to  be  a  lien  prior  to  that  of  the  other  party.  Aften^ards. 
by  consent  of  the  parties  and  the  order  of  the  court,  the 
two  actions  were  consolidated.  There  was  a  trial  to  th^ 
court,  and  the  appellee,  the  Bradford-Kinsler  LumKr 
Company,  was  decreed  to  have  a  first  lien  for  the  sum  d 
$109.20  and  a  foreclosure  of  the  mechanics'  lien  descriUni 
in  its  petition,  and  the  appellant  was  dec»reed  to  hare  a 
second  lien  on  the  premises  for  the  sum  of  f685.04  and  the 
foreclosure  of  its  mortgage.  The  premises  were  onlen^I 
sold  to  satisfy  these  amounts,  and  the  case  comes  here  t»a 
appeal  by  the  Bankers'  Building  and  Loan  Association. 

The  only  question  in  the  case  is  whether  or  not  the  evi- 
dence is  sufficient  to  sustain  the  findings  and  judgment  of 
the  trial  court  It  appears  that  one  B.  A.  Page  was  the 
owner  of  the  premises  described  above,  and  that  in  Julv 
or  August,  1899,  he  made  a  verbal  contract  with  one 
George  W.  Briggs  for  the  erection  of  a  house  thereon,  fur 
which  he  was  to  pay  $635;  that  Briggs  commenced  the 
erection  of  the  house  sometime  in  September,  and  had  it 
so  far  finished  on  the  5th  of  November  following  that  Page, 
with  his  family,  moved  into  it,  and  from  that  time  on  oc- 
cupied it  as  a  family  residence.  At  that  time  the  building 
was  not  completed  according  to  the  contract^  but  nearly 
all  the  work  uncompleted  was  done  during  that  month. 
Sometime  in  the  winter  following  the  parties  got  together 
and  agi^eed  on  the  amount  due  on  the  contract,  and  it  is 
claimed  by  the  appellant  that  a  due  bill  was  given  by  Pagi' 
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to  Briggs  for  the  balance  of  the  contract  price  amounting 
to  $95.95 ;  and  it  is  further  claimed  that  this  due  bill  was 
assigned  or  turned  over  to  the  appellee  before  the  me- 
chanics' lien  in  question  herein  was  i)erfected.  An  exam- 
ination of  the  evidence,  however,  fails  to  disclose  the  ex- 
istence of  a  due  bill.  A  document  was  produced,  however, 
in  the  form  of  a  half  sheet  of  ruled  note  paper  covered  by 
figures  on  both  sides,  and  tlie  only  intelligible  thing  about 
it  is  the  following  statement:  "Bal.  due  f 95.95.  Briggs.'' 
This  instrument  certainly  falls  short  of  being  a  due  bill, 
and  it  could  in  no  manner  aflfect  the  right  of  the  contractor 
to  perfect  a  mechanics'  lien  on  the  premises.  It  further 
appears  from  the  evidence  that  when  this  paper  was  pre-  • 
pared,  which  is  sometimes  called  an  account  stated  and 
sometimes  a  due  bill  by  the  appellant,  Briggs  had  not  com- 
pleted his  work  on  the  building  according  to  the  terms  of 
the  contract  It  is  stated  by  him  that  it  was  agreed  be- 
tween himself  and  Page  that  at  a  later  date  he  should 
return  and  complete  the  w^ork.  This  Page  does  not  deny. 
His  testimony  is  that  he  does  not  remember  about  it,  but 
will  not  testify  that  such  was  not  the  agreement.  It  fur- 
ther appears  that  on  the  2d  day  of  August,  1900,  Briggs 
went  to  the  premises  and  completed  the  work,  put  stops 
and  a  lock  on  the  basement  door ;  aud  that  Page  knew  of 
the  fact,  and  while  the  work  was  being  done  they  talked 
about  the  matter,  Briggs  saying  to  Page,  who  was  a  friend 
and  neighbor,  "I  have  stopped  the  holes  that  you  were  hol- 
lering about,"  and  in  reply  Page  said,  "I  have  not  hollered 
very  much,  have  I,  George?"  Briggs  thereupon  went  to 
the  office  of  the  appellee,  and  Mr.  Bradford  made  out  a 
mechanics'  lien  for  him  in  due  form,  which  he  signed  and 
verified  before  a  notary  public;  that  he  thereupon  de- 
livered the  lien  so  prepared  to  Bradford,  who  testified  that 
he  filed  it  for  and  on  behalf  of  Briggs.  It  further  appears 
from  the  testimony  of  Bradford,  which  is  not  disputed,  and 
from  the  written  assignment  of  the  lien  introduced  in 
evidence,  that  it  was  assigned  to  the  appellee  in  April, 
1901,  in  part  payment  of,  or  to  be  applied  on,  an  account 
which  Briggs  owed  to  the  appellee. 
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Appellant  insists  that  the  claim  was  assigned  br  Brijiirs 
to  the  appellee  before  the  lien  was  made  out  and  filttl  for 
record  in  the  office  of  the  register  of  deeds.     The  court  «>ri 
consideration  of  the  evidence  found  otherwise.     As  wo  huTc 
stated  before,  the  written  assignment  acconipaiiyii.u  rln 
mechanics'  lien  shows  on  its  face  that  it  was  made  in  Apii^ 
1901,  at  least  eight  months  after  the  lien  was  perfe<t*-tL 
Bradford  testifies  that  the  assignment  was  actually  uiadc 
at  that  time,  and  that  when  Briggs  delivereil   the  me- 
chanics' lien  to  him  in  x^ugust,  1900,  after  he  had  sign*^l 
and  verified  it,  such  delivery  was  for  the  purpose  of  hnvlng 
it  filed  for  record,  and  that  he  had  it  recorded  for  and  «»it 
behalf  of  Briggs.     This  evidence  is  not  disputed  by  aiij 
one,  and  we  think  it  was  sufficient  to  justify  the  trial  ciiun 
in  its  finding  on  that  question- 
It  is  next  contended  that  the  mechanics'  lien  was  nut 
perfected  and  filed  in  the  office  of  the  register  of  de^'^ln 
within  four  months  after  the  completion  of  the  contract, 
as  required  by  law.    We  have  carefully  examined  the  evi 
deuce  on  that  question.    It  appears  that  when  Page  movt^l 
into  the  house  Briggs  had  not  yet  completed  his  contract; 
that  the  first  story  was  mostly  completed,  but  the  baseuniit 
was  not  finished.     Briggs  testified  that  after  the  si^rtle- 
nient  Page  asked  him  to  come  out  to  his  house  and  put  the 
stops  on  the  cellar  door.    In  answer  to  a  question  he  sjiiil: 

A.  Well,  at  the  time  I  settled  with  him  I  agreed  to  come 
up  and  finish  up.  Page  and  I  lived  neighbor,  and  ever? 
once  in  a  while  he  would  si)eak  about  it. 

Q.  At  tluit  time,  you  left  the  house  in  November  was  it 
agreed  then  tliat  you  should  come  back  and  complete  the 
house? 

A.  I  told  Mr.  Page  that  I  would  come  back  and  do  that 
work  for  liim,  yes,  sir. 

(}.  When  A'ou  went  back  was  it  in  pursuance  to  that 
agreement? 

A.  Yes,  sir. 

Q.  So  that  the  house  was  not  complete  in  November,  at 
that  time  this  work  was  not  done? 


Vol.  4]  SEPTEMBER  TERM,  1903.  799 

Bankers'  Building  He  Loan  Ass'n  v.  Williams. 

A.  This  work  was  done  to  complete  tlie  house;  the  house 
was  not  complete  until  these  stops  and  that  other  work 
was  done. 

Q.  State  whether  or  not  Page  called  your  attention  to 
that  fact  from  time  to  time,  and  asked  you  to  come  up 
and  do  the  work? 

A.  Mr.  Page  called  my  attention  to  it  more  than  once. 

With  relation  to  this  work  Page  himself  testified  as  fol- 
lows : 

Q.  Now  at  that  time  it  is  a  fact,  is  it  not,  Mr.  Page,  that 
there  was  certain  things  to  be  done  with  relation  to  fixing 
the  lock,  and  fixing  the  doors  that  had  not  been  completed? 

A.  There  was  perhaps  tilings  that  I  originally  expected 
to  be  done  in  the  basement. 

Q.  And  these  things  were  not  finished  at  the  time  when 
you  say  you  had  a  settlement  with  him? 

A.  No,  sir,  they  were  not. 

Q.  And  they  were  never  finished  until  he  went  back 
there  in  August? 

A.  He  went  back  there  in  August  and  put  the  lock  and 
stops  on  the  door. 

Q.  They  were  never  finished  until  that  time? 

A.  That  is  the  time  he  did  it. 

Q.  Is  it  not  a  fact  that  when  this  settlement  was  made 
that  you  talked  with  Mr.  Briggs  about  his  coming  back 
and  fixing  this  work  just  as  he  has  testified?  Was  there 
not  some  talk  of  that  kind? 

A.  I  don't  remember  it;  there  might  have  been. 

Q.  There  might  have  been,  but  you  do  not  remember  it? 

A.  I  don't  remember  it. 

Q.  But  you  don't  say  that  the  talk  was  not  had? 

A.  No,  sir. 

The  authorities  are  numerous  in  which  it  is  held  that 
one  can  not  perform  a  slight  amount  of  work  on  a  building 
already  completed  a  long  time  after  such  completion,  and 
thus  lay  the  foundation  for  the  perfecti(m  of  a  mechanics' 
lien,  which  otherwise  would  have  been  lost  by  lapse  of 
time;  while  on  the  other  hand  the  authorities  hold  that  if 
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in  truth  and  in  fact  the  hiiilding  was  not  coiiiplered  aix 
that  the  work  done,  though  slight  in  amount,  was  p^-r 
formed  under  the  contract  and  for  the  i>urix)so  of  its  onj 
pletion,  the  time  for  perfecting  a  lien  dates  from  the  riui^ 
such  work  was  done.  The  questicm  in  this  case  seisms  u*  1» 
purely  one  of  fact.  The  case  was  tried  before  tlie  di>tiir 
court  on  oral  evidence.  The  witnesses  being  prest^ut  Ib*- 
fore  the  judge,  who  had  an  opportunity  to  see  theuu  :<• 
observe  their  demeanor  upon  the  stand,  he  was  in  a  mini 
better  situation  to  determine  the  truth  of  the  matter  ii- 
controversy  than  is  a  court  of  review.  We  are  unablt-  tf 
say  that  the  finding  of  the  trial  court  that  the  lien  ^v;i> 
perfected  within  four  months  after  the  contract  was  final'jr 
completed  is  not  amply  supported  by  the  evidence.  TLi< 
being  true  we  ought  not  to  disturb  the  findings  and  yuli 
ment  of  the  trial  court. 

It  seems  that  the  case  was  fairly  tried;  we  find  no  err  ir 
in  the  record,  and  we  recommend  that  the  judgment  of  ibt* 
district  court  be  affirmed. 

Albert,  C,  concurs. 

Affirmed. 


The  Estate  of  Lewis  M.  Bennett,  Deceased,  v.  Haruiiti 

L.  Taylor,  CliAimant. 

Filed  September  17,  1903.    No.  13,017. 
Commissioner's  opinion.    Department  No.  3. 

1.  Evidence:    Account  Book  of  Decedent:    Chaboes  by  Him:    Adt^iissi 

bility:  Prejudice.  The  admission  in  evidence  of  a  book  shovrine 
an  account  between  a  decedent  and  one  who  has  filed  a  oia.Ta 
against  his  estate.  Is  not  prejudicial  error  where  all  the  ii»^ni:= 
which  the  court  allowed  the  jury  to  consider  are  chari^es  made  b> 
the  decedent  against  the  claimant,  even  though  the  foundaitor. 
for  the  admission  of  such  book  as  a  book  of  account  has  not  bt^t'S 
properly  laid. 

2.  Evidence:      Declarations    op    Decedent:     Admissibilitt    Against 

CiJLiMANT.  Declarations  in  his  own  favor  made  by  a  decedent  ib 
his  will  are  not  admissible  in  favor  of  his  estate  against  a  pariy 
filing  a  claim  against  the  estate. 
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5.  Bills  and  N'ot€8:  Dub  Bills:  Intesest.  A  due  bill  draws  Interest  from 

the  day  of  its  date  in  the  absence  of  some  provision  therein  to  the 
contrary. 

4.  Appeal  and  Error:  Issttes  m  Appellate  Goubt.  Pleadings  in  the 
county  and  district  courts  examined,  and  held  not  to  present 
different  issues. 

6.  Pleading:   Amendments:   Subpbisb:   Ck>NTiNnANOB.    One  who  claims 

to  be  surprised  by  the  allegations  made  in  an  amended  pleading 
cannot  base  error  on  the  order  allowing  the  amendment  in  the 
absence  of  a  showing  that  he  applied  for  and  was  denied  a  con- 
tinuance of  the  case,  and  time  to  meet  any  new  matter  presented 
by  sudi  amendment 

C.  Judgment:  Bxecution  in  Distbiot  Ck>UBT  on  Appeal:  Claims 
Against  Bstatb.  The  Judgment  of  a  district  court,  entered  on  an 
appeal  taken  from  the  county  court  in  the  matter  of  a  claim  filed 
against  the  estate  of  a  decedent,  should  not  award  the  issuance  of 
an  execution  to  satisfy  the  Judgment 

Error  from  the  district  court  for  Douglas  county.  Tried 
below  before  EsTELiiE,  J,    Reversed  in  part. 

Howard  B.  Smith,  for  plain tiflf  in  error. 

EdAJoard  J.  C Ornish ,  contra. 

DUFFIB,  O. 

July  10,  1901,  Harriet  L.  Taylor  filed  in  the  county 
!Ourt  a  claim  against  the  estate  of  Lewis  M.  Bennett  for 
pl,683.45.  October  7,  1902,  her  claim  was  allowed  to  the 
extent  of  1707.74.  October  21,  1902,  she  appealed  to  the 
listrict  court  and  filed  a  transcript  of  the  proceedings  had 
n  the  county  court.  A  trial  was  had  to  a  jury  and  verdict 
•eturned  in  her  favor  in  the  sum  of  |1,175.82,  upon  which 
udgment  was  entered,  and  the  estate  has  prosecuted  error 
;o  this  court. 

Some  time  and  attention  is  devoted  by  counsel  for  the 
«tate  to  an  item  of  |30.45  and  the  claimed  departure  from 
he  bill  of  items  filed  in  the  county  court  and  the  petition 
iled  in  the  district  court  relating  to  said  item.  The  dis- 
rict  court  held  that  there  was  no  suflftcient  proof  of  this 
tern  and  directed  the  jury  to  find  against  the  claimant 
65 
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hereon.    This  takes  that  item  out  of  the  ease  and  we  netd 
lot  discuss  it. 

Assignment  No.  2  relates  to  the  admission  in  evidence 
t  certain  books  of  account  kept  by  the  deceased,  Lewis  M 
Bennett,  and  showing  the  account  between  him  and  tLt 
laimant  Except  as  to  one  item  of  $243,  being  a  creilit  in 
avor  of  the  claimant,  which  entry  was  made  in  the  hand- 
rriting  of  Mrs.  Bennett,  also  deceased,  the  entries  were 
11  adverse  to  the  claimant  and  in  favor  of  the  estate.  As 
0  the  credit  of  |243  the  court  instructed  the  jury  that  thej 
rere  not  to  allow  that  item  in  her  favor  because  of  a  fail- 
ire  of  proof.  It  is  evident  therefore  that  the  admission  of 
his  book  of  account,  if  error  at  all,  was  error  \iithoiif 
prejudice. 

Assignment  No.  3  relates  to  conversations  had  in  thv 
►resence  of  Mr.  Bennett,  and  we  think  the  evidence  was 
►roperly  admitted.  The  same  may  be  said  in  relation  ti* 
ssignment  No.  4,  which  relates  to  statements  in  the  der»^ 
sition  of  a  niece  and  frecjuent  visitor  at  the  house  of 
Ir.  Bennett,  describing  the  nature  of  his  disease,  tht 
lecessity  of  the  constant  attendance  of  a  nurse  or  a^sist- 
nt,  and  statements  made  by  Mr.  Bennett  in  his  lifetime 
elating  to  work  performed  by  the  claimant. 

Assignment  No.  5  relates  to  the  refusal  of  the  court  to 
eceive  in  evidence  the  decedent's  bank  book.  Among  ihe 
terns  filed  by  claimant  w^as  a  due  bill  for  §100  dated  in 
Lugust,  1896.  Counsel  for  the  estate  insists  that  no  in- 
erest  should  be  allowed  upon  this  due  bill  until  demand 
f  payment  had  been  made,  and  he  argues  that  as  the  bank 
ook  offered  in  evidence  showed  that  decedent  had  more 
han  |100  on  deposit  to  his  account  from  the  date  of  the 
ue  bill  to  the  time  of  his  death  it  AVas  evidence  tending  to 
how  tliat  he  could  have  paid  the  due  bill  at  any  time  on 
emand  and  that  it  was  the  intention  of  the  jxirties  that 
t  should  not  draw  interest  Section  4,  chapter  44  of  the 
k)mpiled  Statutes  [Annotated  Statutes,  section  6728],  de- 
nes the  instruments  uiK)n  which  interest  should  be  al- 
3wed,  and  a  due  bill  is  one  of  the  instruments  coming 
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ivithin  the  definition.    There  was  no  error  in  the  court's 
ruling. 

Assignments  6  and  7  relate  to  a  refusal  of  the  court  to 
receive  in  evidence  an  item  from  the  will  of  Lewis  M. 
Bennett  as  follows :    "4th.  I  give  and  bequeath  to  Harriet 
Taylor  of  Omaha,  Nebraska,  in  case  she  shall  survive  me, 
the  sum  of  Three  Hundred  Dollars  (f300)  in  appreciation 
of  faithful  and  efficient  services  rendered  by  her  to  my 
wife  and  myself  for  many  years  past."    It  is  said  that  this 
part  of  the  will  should  have  been  admitted  for  the  reason 
that  it  tended  to  throw  light  upon  the  question  whether 
or  not  Mr.  Bennett  on  his  part  believed  when  he  made  his 
will  that  the  claimant  had  an  undefined  claim  for  an  in- 
definite amount  for  services  performed  for  him,  and  for 
the  further  reason  that  it  showed  that  in  Mr.  Bennett's 
mind  there  was  no  distinction  between  the  services  ren- 
dered him  and  the  services  rendered  Mrs.  Bennett  by  the 
claimant  which  she  insisted  upon  throughout  the  trial  and 
which  will  be  more  particularly  referred  to  hereafter  in 
the  discussion  of  other  phases  of  the  case.    It  is  a  universal 
principle  of  the  law  of  evidence  that  declarations  made  by 
a  party  in  his  own  favor  and  in  the  absence  of  the  adverse 
party  are  not  admissible,  and  we  think  this  principle  ought 
to  govern  in  this  case.    The  reason  urged  for  its  admis- 
sion by  the  estate  is  that  it  was  a  declaration  made  by  the 
testator  to  the  effect  that  Mrs.  Taylor  had  no  such  claim 
as  she  was  pressing  against  the  estate.    His  written  decla- 
rations in  a  will  are  to  our  minds  fully  as  objectionable  as 
oral  statements,  and  are  not  to  be  received. 

After  the  testimony  had  been  closed  the  court  permitted 
the  claimant  to  file  an  amended  reply.  Assignment  No.  8 
relates  to  this  ruling  and  it  is  insisted  that  the  issues  were 
changed  thereby  from  the  case  as  presented  in  the  county 
court  and  during  the  trial  in  the  district  court  and  the 
defendant  taken  by  surprise  by  the  statements  therein. 
That  the  court  has  discretion  to  allow  an  amendment  in  a 
proper  case  can  not  be  questioned,  and  we  are  agreed  that 
the  amendment  filed  was  one  within  the  discretion  of  the 
court  to  allow. 
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The  bill  of  particulars  filed  in  the  county  court  set  np: 
1st  A  claim  against^  the  estate  of  the  due  bill  for  f  100 
above  referred  to.    2d.  A  claim  for  f243  for  ser^nces  which 
claimant  asserted  had  been  credited  to  her  account  bj  the 
entry  of  the  account  book  made  by  Mrs.  Bennett  in  her 
lifetime  and  which  the  court  took  from  the  jury  by  an 
instruction.    3d.   The  item  of  $30.45  entered  on  the  book 
of  account  and  which  was  also  taken  from  the  jury.    4tlL 
It  was  stated  that  the  claimant,  at  the  si>ecial  instance 
and  request  of  the  decedent,  rendered  services  as  nurse 
and  housekeeper  for  said  Bennett  from  the  1st  day  of 
January,  1899,  to  the  date  of  his  death  on  October  20. 
1900,  being  ninety-four  weeks;  that  the  services  consisted 
of  managing  the  dwelling-house  of  the  deceased  and  doiDg 
all  the  work  usually  incident  to  the  duties  of  a  house- 
keeper, and  in  addition  thereto,  at  the  special  instance  and 
request  of  the  deceased,  she  rendered  services  consisting 
in  watching  at  his  bedside  both  day  and  night,  giving  him 
medicines,  baths,  rubbing  him,  and  generally  performing 
the  duties  of  a  nurse  during  said  period  of  ninety-four 
weeks.    "That  said  services  as  nurse  and  housekeeper  as 
aforesaid  were  of  the  fair  and  reasonable  value  of  ?  15  per 
week."    This  last  claim  to  our  mind  is  clearly  on  a  quan- 
tmn  meruit.    The  petition  filed  by  the  claimant  in  the  dis- 
trict court,  while  not  in  the  exact  language  of  the  bill  of 
particulars  filed  in  the  county  court,  is  not  a  departure 
therefrom. 

No  answer  was  filed  by  the  estate  in  the  proceedings  had 
in  the  county  court.  In  the  district  court  the  executor 
filed  an  answer  admitting:  1st.  The  possession  by  the 
claimant  of  the  due  bill.  2d.  Admitting  the  payment  by 
the  decedent  of  various  sums  credited  to  the  estate  in  the 
bill  of  particulars  filed  by  the  claimant  in  the  count? 
court,  and  also  set  forth  in  her  petition  in  the  district  court 
3d.  A  general  denial  of  all  matters  in  the  petition 
not  specifically  admitted.  The  fourth  paragraph  of  the 
answer  is  as  follows :  "That  he  alleges  that  from  the  17th 
day  of  May,  1898,  at  which  time  Mrs.  Lems  M.  Bennett 
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died,  down  to  the  20th  day  of  October,  1900,  at  which  time 
Mp.  Lewis  M.  Bennett  died,  said  claimant  rendered  services 
for  said  Lewis  M.  Bennett,  deceased,  in  and  about  the  place 
of  his  residence  in  the  city  of  Omaha,  but  that  the  exact 
nature  and  extent  thereof  are  unknown  to  affiant.  That 
all  such  services  were  continuous  and  were  rendered  for 
the  sum  of  f 4.50  per  week  and  no  greater  or  different  sum." 
Here  is  a  distinct  allegation  on  the  part  of  the  executor 
of  the  estate  that  all  the  services  rendered  by  the  claim- 
ant were  under  a  contract  and  at  the  rate  of  f4.50  per 
week.  The  original  reply  filed  in  the  district  court 
"denied  that  the  services  rendered  by  this  claimant  for  the 
said  Lewis  M.  Bennett,  deceased,  between  the  1st  day  of 
January,  1899,  and  October  20,  1900,  were  done  and  per- 
formed at  the  agreed  price  of  f4.50  per  week^  and  in  this 
behalf  plaintiff  alleges  the  fact  to  be  that  she  had  been  in 
the  employ  of  the  said  Lewis  M.  Bennett,  deceased,  for  nine 
years  prior  to  the  1st  day  of  January,  1899,  as  an  ordinary 
domestic  servant  for  which  services  she  received  the  sum 
of  f4.50  per  week.  •  •  •  Claimant  further  answering 
alleges  that  said  extra  work  of  nursing  and  giving  baths  of 
various  kinds  and  administering  medicine  and  staying  in 
attendance  upon  the  said  Lewis  M.  Bennett  at  all  hours  of 
the  day  and  night  which  this  claimant  did  and  performed 
for  the  said  Lewis  M.  Bennett,  deceased,  between  the  1st 
day  of  January,  1899,  and  the  date  of  his  death  on  October 
20, 1900,  were  not  contemplated  by  the  employment  of  this 
claimant  as  a  domestic  servant  as  aforesaid,  and  were  no 
part  of  the  services  which  this  claimant  did  and  performed 
for  said  Bennett  for  the  consideration  of  ^.50  per  week, 
but  were  extra  services  requiring  additional  time.  •  •  • 
That  said  services  were  performed  at  the  special  instance 
and  request  of  said  Bennett  and  were  of  the  reasonable 
value  of  ten  dollars  per  week  as  alleged  in  the  petition 
herein."  The  amended  reply  is  too  lengthy  to  be  set  out 
in  this  opinion,  but  it  alleges  that  in  January,  1899,  the 
claimant  was  about  to  quit  the  employment  of  said  Bennett 
and  that  thereupon  he  requested  her  to  continue  in  his 
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employment  as  housekeeper  and  nurse,  and,  as  an  induce- 
ment for  her  to  do  so,  offered  to  pay  her  for  her  serric^es  a 
larger  amount  than  she  had  theretofore  been  receiving  and 
to  make  the  compensation  satisfactory  to  her,  and  further 
agreed  to  provide  plaintiff  with  a  home  for  the  rest  of  her 
life.  That  she  accepted  said  offer  and  continued  in  his 
employment  under  the  agreement  that  she  was  to  receive 
an  amount  greater  than  f  4.50  per  week  for  which  she  had 
been  working  for  nine  years  previous  thereto.  She  then 
recited  that  during  her  further  employment  she  continued 
her  duties  as  housekeeper  and  the  additional  duties  of 
nurse  to  the  said  Bennett  which  required  her  constant 
attention. 

We  can  not  see  that  the  amended  reply  tended  in  the 
least  to  change  the  issues  in  the  case.  The  question  was, 
what  were  her  services  as  a  nurse  reasonably  worth?  If 
the  executor  of  the  estate  was  surprised  by  any  matter 
contained  in  the  reply,  and  was  unable  on  account  thereof 
to  proceed  with  the  trial,  his  remedy  was  to  apply  for  a 
continuance.  This  he  did  not  do,  and  he  can  not  now  urge 
a  reversal  of  the  case  by  this  court  upon  grounds  which  he 
did  not  present  to  the  district  court  City  of  Lincoln  r. 
maJey,  32  Neb.,  63;  Nye  &  Schneider  Co.  v.  Snyder,  56 
Neb.,  754. 

We  have  taken  time  to  show  the  character  of  the  bill  of 
particulars  filed  in  the  county  court,  the  petition  filed  in 
the  district  court,  the  reply  and  amended  reply,  for  the 
reason  that  it  is  earnestly  insisted  that  while  tlie  claim  in 
the  county  court  was  on  a  quantum  meruit  the  issue  was 
changed  by  the  pleadings  filed  in  the  district  court  and  a 
trial  had  upon  a  contract.  We  can  see  no  merit  in  this 
claim.  It  is  true  that  by  the  reply  and  amended  reply  it 
is  tacitly  admitted  that  for  her  work  as  housekeeper  the 
claimant  was  to  receive  f4.50  per  week,  but  for  her'  addi- 
tional services  as  nurse  and  attendant  upon  the  deceased 
she  was  to  receive  such  increased  compensation  as  would 
be  satisfactory  to  her.  As  no  amount  was  agreed  upon, 
the  allowance  of  a  reasonable  amount  for  such  services  is 
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not  a  matter  for  complaint  A  review  of  the  evidence 
would  serve  no  useful  purpose. 

What  has  already  been  said  will  dispose  of  the  objections 
urged  to  the  instructions  of  the  court  except  instruction 
No.  5.  A  part  of  that  instruction  is  in  the  following 
words :  "And  should  you  fail  to  find  for  her  as  explained 
in  instruction  No.  4,  you  would  in  that  event  find  for  her 
and  allow  her  the  sum  of  f4.50  per  week  during  the  time 
herein  stated.'^  It  is  said  that  the  word  "fail"  was  an  un- 
fortunate one ;  that  it  implied  that  if  the  jury  did  not  find 
more  than  f  4.50  per  week  to  be  due  claimant  they  would 
be  lacking  in  some  respect  and  would  in  the  judgment  of 
the  court  fall  short  of  doing  their  whole  duty  under  the 
evidence.  It  was  admitted  by  the  estate  that  claimant 
waa  to  receive  the  sum  ot  f  4.50  a  week  in  any  event.  The 
case  was  tried  upon  that  theory.  The  court,  the  jury,  and 
every  one  connected  with  the  case,  understood  that  this 
was  the  position,  and  we  can  not  see  that  an  instruction  or 
instructions  which  assume  that  as  a  basis  could  have  mis- 
led in  any  way  or  have  been  prejudicial  to  the  estate.  The 
instructions,  taken  as  a  whole,  were,  we  think,  as  favorable 
as  the  estate  could  ask,  and  we  are  in  grave  doubts  if  the 
item  of  $243  appearing  in  the  account  book  in  the  hand- 
writing of  Mrs.  Bennett,  but  which  account  was  continued 
and  apparently  adopted  by  Mr.  Bennett  in  his  dealings 
with  the  claimant,  were  not  improperly  taken  from  the 
jury. 

The  judgment  in  the  case  awards  execution  to  carry  it 
into  effect  in  the  following  words:  "for  all  of  which  ex- 
ecution is  hereby  awarded."  Section  239  of  chapter  23  of 
the  Compiled  Statutes  [Annotated  Statutes,  section  5104*], 
provides  that  "The  final  decision  and  judgment  in  cases  so 
appealed  shall  be  certified  to  the  probate  court,  and  pro- 
ceedings shall  be  had  thereon  necessary  to  carry  the  judg- 
ment of  the  appellate  court  into  execution."  It  is  possible 
that  by  virtue  of  this  statute  alone  no  general  execution 
would  be  allowed  to  issue  from  the  district  court  to  en- 
force the  judgment,  but  the  question  of  the  binding  force 
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of  the  judgment  and  the  manner  of  its  enforcement  is  not 
one  which  a  prudent  counsel  would  leaye  for  future  de- 
termination after  the  time  for  an  appeal  had  expired.   The 
court  had  jurisdiction  of  the  i)arties  and  the  subject-matter 
of  the  action,  and  grave  doubt  may  exist  of  the  right  to 
question  it  in  any  manner  except  by  a  direct  attack  on 
appeal.    We  think  that  the  court  was  in  error  in  awanling 
execution  on  its  judgment,  the  only  method  provided  for 
its  enforcement  being  by  certifying  it  to  the  probate  court 
as  an  established  claim  against  the  estate,  where  it  is  to 
be  paid  if  the  estate  is  solvent  and  sufficient,  and  prorated 
with  other  allowed  claims  if  the  assets  of  the  estate  are 
not  sufficient  to  pay  all  allowed  claims  in  full. 

The  verdict  of  the  jury  is  fairly  supported  by  the  evi- 
dence and  we  recommend  an  affirmance  of  the  judgment 
except  so  far  as  it  awards  execution  for  its  enforcement 

KiRKPATRiCK  and  Pound,  CO.,  concur. 

The  judgment  of  the  district  court  is  in  all  things 
affirmed  except  in  so  far  as  it  awards  execution  for  the 
enforcement  of  said  judgment^  and  as  to  the  award  of  ex- 
ecution it  is  reversed. 

Reversed  in  pabi!. 


August  Suckstorf  bt  al.  v.  Wuaaau  H.  BuTTEiRnttii 

Filed  September  17,  1903.    No.  13.019. 
Commissioner's  opinion.    Department  No.  1. 

1.  Beplevin:      Pleading:      Ownership:      Amendment.      Petition   and 

afladavit  in  replevin  which  alleges  a  special  ownership  in  the 
property  replevied,  may  be  amefnded  so  aa  to  allege  a  general 
ownership  in  the  property. 

2.  Pleading:      Amendment:      Discretion.     The   terms   on    which    an 

amendment  to  a  petition  may  be  permitted  rests  ordinarily  in 
the  sound  discretion  of  the  trial  court. 

Error  from  the  district  court  for  Wayne  county.   Tried 
below  before  Boyd,  J.    Affirmed. 
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Douglas  Cones,  for  plaintiffs  in  error. 
W.  W.  Quivey  and  Isaac  Powers j  contra. 

OliDHAMy  O. 

This  was  an  action  of  replevin  originally  instituted  in 
the  county  court  of  Pierce  county  by  plaintiff,  William  H. 
Bntterfield,  to  recover  the  possession  of  nineteen  head  of 
steers  from  defendants,  Suckstorf  and  Reimers.  The  plain- 
tiff claimed  the  right  of  possession  originally  under  a  gen- 
eral ownership,  but  after  introducing  his  testimony  in  the 
county  court  he  was  permitted  to  amend  and  allege  a 
special  ownership  under  a  chattel  mortgage.  The  county 
court  found  for  plaintiff  on  his  claim  of  special  ownership, 
the  cause  was  appealed  to  the  district  court  and  plaintiff 

filed  a  new  petition  alleging  a  special  ownership  only.  On 
this  petition  a  trial  was  had  in  the  district  court,  judgment 

found  for  plaintiff  and  defendants  brought  error  proceed- 
ing to  this  court  {Suckstorf  v.  Butterfield,  54  Neb.,  757,  74 
N.W. Rep.,  1076), where  the  judgment  was  reversed  and  the 
cause  remanded  because  of  the  rejection  of  material  testi- 
mony, offered  by  defendants,  tending  to  show  that  plain- 
tiff's title  was  general  and  not  special,  as  he  had  pleaded 
it.  When  the  cause  was  remanded,  plaintiff  asked  leave  to 
amend  his  petition  to  set  up  the  facts  connected  with  his 
claim  of  the  right  of  possession  of  the  cattle  in  dispute.  It 
seems  that  plaintiff  has  been  in  doubt  at  all  times  as  to 
whether  he  was  the  general  owner  of  the  stock  or  was  only 
entitled  to  its  possession  as  mortgagee.  This  doubt  arose 
from  the  fact  that  in  the  first  instance  plaintiff  took  a 
mortgage  on  the  cattle  securing  a  bona  fide  indebtedness 
from  the  then  owner  of  the  stock.  After  he  had  taken  his 
mortgage  and  proceeded  to  locate  his  cattle,  he  found  that 
they  had  been  sold  to  a  third  party  under  an  agister's  lien 
for  their  feeding.  Plaintiff  thereupon  redeemed  from  the 
sale  under  the  agister's  lien,  and  appears  to  have  always 
kad  a  doubt  as  to  whether  this  sale  and  his  redemption 
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from  it  conveyed  the  absolute  title  in  the  stock  to  him.  of 
whether  he  only  held  them  by  virtue  of  his  mortgage.  Tb' 
district  court  permitted  this  amendment  over  defendiint?' 
objection.  The  cause  proceeded  again  to  trial  and  plain 
tiif  had  judgment,  and  defendants  again  bring  error  to  thi? 
court 

The  only  question  seriously  urged  is  that  the  court  erre«: 
in  i)ermitting  plaintiff  to  amend  his  petition  by  allegiDg  a 
general  instead  of  a  si)ecial  ownership,  and  that  the  peti- 
tion on  which  the  cause  of  action  was  tried  was  such  a 
material  change  of  issues  as  to  start  the  statnte  runnin? 
from  the  time  the  amended  pleading  was  filed.     The  gi>t 
of  an  action  in  replevin  is  the  question  of  the  right  of  tk 
possession  of  the  property  in  controversy  at  the  commeDce- 
ment  of  the  stut.    While  it  is  necessary  that  the  periiiua 
should  show  whether  the  plaintiff  claims  a  special  or  a 
general  ownership  in  the  goods  replevied,  yet  it  is  uni- 
formly held  by  this  court  that  a  petition  and  affidavit  in 
replevin  may  be  amended  by  alleging  a  special  instead  erf 
a  general  ownership  in  the  property,  or  vice  versa,  ani 
that  an  amendment  when  so  made  relates  back  to  the  in- 
ception of  the  cause ;  the  filing  of  an  amendment  being  but 
the  continuance  of  the  original  cause  and  not  the  com- 
mencement of  a  new  action.    Hudelson  v.  First  Nation^nl 
Bcmk^  56  Neb.,  247,  76  N.  W.  Rep.,  570;  Weich  v.  Millik*%. 
57  Neb.,  86,  77  N.  W.  Kep.,  363;  Tackdherry  &  Co.  r.  Gil 
more  d  Ruhl,  57  Neb.,  450,  78  N.  W.  Rep.,  32.    This  view 
of  the  case  disposes  of  both  the  right  of  the  court  to  permit 
the  amendment  and  of  the  contention  that  the  statute  of 
limitation  was  put  in  operation  by  filing  the  amenJtil 
petition. 

The  only  other  complaint  urged  is  that  the  court  should 
have  prescribed  terms  before  permitting  plaintiff  to  file 
his  amended  petition.  The  record  shows  that  the  court 
said  that  he  would  reserve  the  question  of  terras  until  the 
issues  were  made  and  the  cause  finally  disposed  of.  It 
also  appears  that  a  motion  to  retax  costs  in  the  lowi-r 
court  is  pending;  consequently,  the  question  of  terms  on 
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which  the  amendment  should  be  permitted  is  still  an  open 
one  in  the  district  court.  We  might  also  add  that  this  is  a 
question  in  any  event  that  rests  in  the  sound  discretion  of 
the  trial  court. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Hastings  and  Ames,  CO.,  concur. 

Affirmed. 


Gbrhabd  Monnich,  appellant^  v.  Johann  Schwabtz^ 

appellee. 

Filed  Seftembeb  17,  1903.    No.  13,024. 
Commissioner's  opinion.    Departmemt  No.  1. 

1.  Ohattel  Mortgages:     Foreclosure:     Statutory  Method:     Equity: 

Jurisdiction.  "Notwithstanding  the  parties  to  a  chattel  mort- 
gage have  stipulated  therein  for  the  foreclosure  and  sale  of  the 
mortgaged  property  by  advertisement  in  the  manner  authorized 
by  statute,  a  court  of  equity  has  jurisdiction  to  entertain  an 
action  thereon,  and  adjudicate  the  respective  rights  of  the  parties 
in  such  action.  The  statutory  method  of  foreclosure  is  not  ex- 
clusive.   Meeker  v,  Waldron,  62  Neb.,  689,  87  N.  W.  Rep.,  539. 

2.  Chattel  Mortgages:    Foreclosure:     Injunction.    Where  an  injunc- 

tion is  necessary  to  a  successful  foreclosure  of  a  chattel  mortgage, 
it  is  error  to  refuse  one. 

3.  Crops:     Foreclosure:     Lien  in  Lease:     Residue.     In  foreclosing 

a  lien  granted  upon  crops  by  the  terms  of  a  lease  it  is  competent 
for  a  court  of  equity  to  refuse  to  retain  more  of  the  crops  than 
are  necessary  to  discharge  the  amount  due. 

Appeal  from  the  district  court  for  Cuming  county. 
Tried  below  before  Graves,  J.    Reversed  in  part 

Courtright  &  Sidner,  for  appellant. 

T.  M,  Frcmse,  contra. 

Hastings,  C. 

Two  questions  are  presented  in  this  appeal.    1st    Had 
the  plaintiff  a  right  to  an  injunction  as  an  adjunct  to  fore- 


closure  of  the  chattel  mortgage  set  out  in  the  first  cause 
of  action?  2d.  Had  he  a  right  to  a  lien  upon  the  entire 
crop  raised  upon  the  leased  premises  in  the  year  1902,  and 
also  to  have  it  alt  held  for  the  satisfaction  of  that  lien? 

July  24, 1902,  plaintiff  commenced  an  action  in  the  dis- 
trict court  for  Cuming  county  to  foreclose  a  chattel  mort- 
gage to  secure  f615  due  February  1,  1902,  upon  all  the 
crops  grown  for  the  season  of  1902  on  the  east  half  of  28- 
22-5,  Cuming  county,  Nebraska;  he  alleged  default  in  the 
payment  of  the  amount  due;  no  suit  at  law  and  a  sale  and 
disposition  without  the  knowledge  or  consent  of  plaintiff 
by  defendant  of  a  large  portion  of  the  property  mortgaged 
and  that  he  was  threatening  to  sell  the  remainder  of  the 
crop  and  convert  the  proceeds  to  his  own  use,  and  tliat 
plaintiff  was  without  adequate  remedy  at  law  in  the 
premises.  He  asked  an  injunction  against  the  sale  of  any 
more  of  the  crop  and  a  finding  of  the  amount  due  and  a 
foreclosure. 

For  a  second  cause  of  action  he  alleged  a  leasing  of  the 
land  for  the  year  1903  to  the  same  defendant  for  the  same 
sum,  f615,  doe  February  1,  1903,  and  that  the  lease  con- 
tained an  agreement  to  mortgage  the  crop  as  security  upon 
dem.and;  that  he  had  demanded  compliance  with  this 
agreement  and  the  chattel  mortgage  had  been  refused ;  that 
defendant  was  insolvent  and  plaintiff  had  no  adequate 
remedy  at  law,  and  defendant  was  abont  to  sell  and  dispose 
of  the  crop.  Copy  of  the  mortgage  and  lease  was  attached 
to  the  pleadings.  A  temporary  injunction  was  allowed  by 
the  county  judge  upon  the  giving  of  an  undertaking  in  the 
sum  of  f500,  which  was  given.  The  defeudafit  answered 
admitting  the  allegations  except  as  to  his  insolvency  and 
his  sale  of  the  crops  without  the  consent  of  the  mortgagee. 
He  claimed  to  own  property  to  the  amount  of  f3,455  over 
all  incnmbrances;  that  he  had  fed  part  of  the  com  crop  of 
1901  to  cattle  with  the  plaintiff's  consent  and  that  plain- 
tiff had  a  complete  and  adequate  remedy  at  law.  As  to 
the  second  cause  of  action  he  admitted  the  leasing  of  the 
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contract ;  that  he  was  farming  the  crop ;  that  he  was  entirely 
Bolvent  and  that  plaintiff  had  an  adequate. remedy  at  law. 
A  motion  was  made  to  vacate  the  temporary  injunction, 
upon  which  the  district  judge  vacated  the  injunction  as  to 
the  crop  of  1901,  on  the  ground  that  plaintiff  had  an  ade- 
quate remedy  at  law,  and  modified  the  injunction  as  to  the 
crop  of  1902  so  aB  to  permit  the  defendant  to  use  neces- 
sary feed  for  his  stock.  At  the  trial  the  court,  aB  above  in- 
dicated, entered  a  decree  foreclosing  the  chattel  mortgage 
on  the  remainder  of  the  crop  of  1901,  but  found  that  the 
injunction  was  improper  and  should  stand  dissolved; 
found  an  equitable  lien  upon  the  crop  of  1902  and  as  to 
100  acres  of  corn  and  wheat,  and  as  to  this  continued  the 
injunction,  but  as  to  the  rest  of  Ihe  crop  of  1902  the  in- 
junction was  dissolved. 

As  above  stated,  plaintiff  appeals  and  complains  of  so 
much  of  the  decree  as  released  the  remainder  of  the  crop 
of  1902  and  the  discharge  of  the  injunction  against  the  sell- 
ing of  what  was  left  of  the  crop  of  1901.  An  examination 
of  the  evidence  does  not  show  that  anything  was  lost  to  the 
plaintiff  by  reason  of  the  court's  refusal  to  hold  the  re- 
mainder of  the  crop  of  1902.  If  the  court  retained  enough 
of  this  crop  to  discharge  plaintiff's  lien,  we  are  totally 
unable  to  see  how  equity  could  require  anything  more. 

The  other  complaint  of  the  discharge  of  the  injunction 
as  to  the  crop  of  1901  and  the  dismissal  of  that  portion  of 
the  plaintiff's  action,  and  the  finding  that  plaintiff  was  not 
entitled  to  any  injunction  in  the  foreclosure  of  his  chattel 
mortgage,  we  think  can  not  be  sustained. 

In  Meeker  v.  Waldron,  62  Neb.,  689,  87  N.  W.  Rep.,  539, 
it  is  held  that  the  fact  that  a  sale  of  a  mortgaged  property 
by  advertisement  is  stipulated  for  does  not  deprive  a  court 
of  equity  of  jurisdiction  to  foreclose  the  mortgage.  It  is 
clear,  therefore,  that  the  fact  that  a  replevin  suit  to  obtain 
possession  was  available  to  the  plaintiff  did  not  oust  equity 
of  its  jurisdiction  to  aid  plaintiff  in  enforcing  his  mortgage 
if  such  action  was  called  for  under  the  evidence  in  this 
case;  the  property  was  mortgaged  in  the  form  of  a  grow- 
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ing  crop;  a  sale  in  the  open  market  would  divest  the  plaii> 
tiff's  lien,  and  the  defendant  was  selling  it,  and  in  fB:% 
continued  to  sell  it  after  the  injunction   Tras  dissolved 
Only  a  small  pdrtion  of  the  property  covered  by  the  mort 
gage  remained  when  the  decree  was  entered. 

If,  as  the  Waldron  case  holds  and  the  weight  of  authority 
indicates,  plaintiff  had  a  right  to  abandon  the  stipulated 
sale  and  foreclose  in  equity,  he  plainly  had  a  right  to  an 
injunction  to  render  that  foreclosure  effectual. 

It  is  recommended  that  so  much  of  the  finding  and  de^ 
cree  as  denied  the  plaintiff  a  right  to  an  injunction  against 
the  sale  of  the  mortgaged  crop  of  1901  be  reversed  and  ae^ 
aside  and  the  remainder  of  the  decree  affirmed. 

Ames  and  Oldham,  CO.,  concur. 

That  much  of  the  finding  and  decree  of  the  district 
court  as  denied  the  plaintiff  a  right  to  an  injunctios 
against  the  sale  of  the  mortgaged  crop  of  1901  is  reversed 
and  set  aside  and  the  remainder  of  the  decree  is  affirmed. 

Bbversbd  in  part. 


S.  Friedbn  v.  William  Conkling  et  au 

Filed  September  17,  1903.    No.  13,025. 
CommissioneT's  opinion.    Department  No.  2. 

1.  Judgment:    Assignments:     Bvasion  of  Exemptions.     Bvidenoe  et- 

amined,  and  held  sufficient  to  show  that  an  assignment  of  i 
judgment  was  not  bona  ftde,  but  was  colorable  and  made  for  th» 
purpose  of  evading  the  exemption  laws  of  this  state. 

2.  Trial:     Instructions:     Summaby    of    Pleaoinos.    Instmcticm    ex- 

amined, and  held  not  erroneous. 

3.  Trial:     Instbuctions :     Refitsed  to  Pabtt,  Given  bt  Cocbt.    It  ia 

not  error  to  refuse  an  instruction  tendered,  where  the  ground 
covered  thereby  is  fully  covered  by  an  instruction  given  by  the 
court  on  its  owti  motion. 
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Error  from  the  d^'strict  court  for  Douglas  county.  Tried 
dow  before  Slabaugh,  J.    Affirmed. 

Courtnglit  d  Sidner^  for  plaintiff  in  error. 

W.  A.  Foster^  contra. 

Albert,  C. 

This  action  was  brought  by  William  Conkling  against  S. 
'rieden,  Alex  Altschuler  and  A.  H.  Haynes,  to  recover  for 
lie  unlawful  garnishment  of  wages  exempt  from  execu- 
ion.  It  is  alleged  in  the  petition  that  the  plaintiff  is  a 
larried  man,  the  head  of  a  family,  a  resident  of  the  state 
f  Nebraska  and  an  employee  of  the  Union  Pacific  Railroad 
Company ;  that  on  the  5th  day  of  November,  1900,  the  de- 
endant  Frieden  recovered  a  judgment  against  the  plaintiff 
•efore  a  justice  of  the  peace  in  Douglas  county  and  there- 
fter,  on  the  7th  day  of  August,  1901,  acting  upon  the 
dviee  and  counsel  of  the  defendant  Altschuler,  made  a 
pretended  assignment  of  said  judgment  to  the  defendant 
laynes,  who  brought  an  action  thereon  in  Council  Bluffs, 
owa,  caused  a  writ  of  attachment  to  be  issued  thereon  and 
he  said  railroad  company  to  be  garnished  as  the  supposed 
lebtor  of  the  plaintiff,  and  thereby  seized  exempt  wages 
lue  and  owdng  to  the  plaintiff  from  said  railroad  company, 
n  the  sum  of  f  129,  whereby  the  plaintiff  sustained  dam- 
iges  in  the  sum  of  f  146.20.  The  defendants  Frieden  and 
Altschuler  answered,  admitting  that  the  plaintiff  is  a 
married  man,  the  head  of  a  family,  a  resident  of  the  state 
and  an  employee  of  said  railroad  company,  and  the  re- 
covery of  the  judgment  by  the  defendant  Frieden  in  Doug- 
las county,  but  denying  all  the  other  allegations  of  the 
petition.  The  defendant  Haynes  made  default.  The  jury 
returned  a  verdict  for  the  plaintiff.  The  defendant 
Frieden  brings  the  case  here  on  error. 

It  is  first  insisted  that  the  verdict  is  not  sustained  by 
suflftcient  evidence  in  that  it  does  not  appear  that  the  sale 
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of  the  judgment  by  Frieden  to  Haynes  was  made  for  ik 
purpose  of  evading  the  exemption  laws  of  this  state,  m 
that  it  was  not  made  in  good  faith.  Frieden,  testifying  is 
his  own  behalf,  disclaimed  any  intention  to  evade  the  ei 
emption  laws  and  insisted  on  the  good  faith  of  the  trans^ 
action  so  far  as  he  was  concerned.  But  he  recovered  tit 
judgment  in  Douglas  county  and,  in  his  attempts  to  & 
force  it  there,  discovered  that  the  plaintiff  was  a  married 
man,  the  head  of  a  family  and  a  resident  of  the  state  of 
Nebraska,  and  that  his  earnings  from  the  Union  Pacific 
Railroad  Company  were  exempt  from  execution ;  he  also 
satisfied  himself  that  the  judgment  could  not  be  collectel 
in  this  j^tnte.  Afterward,  mth  the  know- ledge  of  these  faciN 
he  consulted  his  codefendant  Altschuler,  an  attorney,  la 
regard  to  the  collection  of  the  judgment  Alt^chuler  toH 
him,  in  effect,  that  the  defendant  Haynes  might  buy  ik^ 
judgment  and  Frieden  then  executed  an  assignment  of  tit' 
judgment  and  left  it  with  Altschuler.  Afterward  suit  m 
brought  on  the  judgment  in  Council  Bluffs  in  which  a  wn! 
of  attachment  was  issued  and  the  wages  due  tlie  plaintn 
were  seized  thereunder.  These  facts,  taken  in  connection 
with  the  other  circumstances,  which  it  would  take  too  Ion? 
to  detail,  were  amply  sufficient  to  warrant  the  jury  in  to<i 
ing  that  the  assignment  was  merely  colorable  and  made  for 
the  purpose  of  evading  the  exemption  laws  of  this  si^^^^ 
Bishop  V.  MiddletOfhy  43  Neb.,  10. 

It  is  next  insisted  that  the  court  erred  in  giving  tie  first 
paragraph  of  its  charge  to  the  jury.  That  paragraph  i^ 
merely  a  summary  of  the  pleadings.  It  is  not  cJainied  tlia^ 
it  contains  anything  not  found  in  the  pleadings,  that  i 
omits  any  material  matter  pleaded,  nor  that  it  is  un^^^l'  ^° 
any  way.  The  only  complaint  urged  against  it  is  that  "it  i| 
erroneous  for  want  of  facts  to  base  it  on.^'  As  it  is  ^^ 
on  the  pleadings  and  does  not  purport  to  state  any  pnip^^* 
tion  of  law,  the  complaint  is  unfounded. 

It  is  next  insisted  that  the  court  erred  in  refusing  to  ? 
instruction  number  two  asked  by  the  defendant,  to  > 
effect  that  to  entitle  the  plaintiff  to  recover  against  the 
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defendant  Frioden,  the  jury  should  find  that  he  did  not 
make  an  actual  assignment  of  his  judgment  to  the  defend- 
ant vTaynes,  but  that,  on  the  contrary,  it  was  a  pretended 
assignment  only  and  made  for  the  purpose  of  evading  the 
exemption  laws  of  the  state  of  Nebraska.  The  ground 
covered  by  that  instruction  is  fully  covered  by  an  instruc- 
tion given  by  the  court  on  its  own  motion,  consequently  the 
refusal  to  give  it  was  not  reversible  error. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Barnes  and  Glanmllj^j,  CO.,  concur. 

Affirmed. 


Frederick  Schlkmme  v.  The  Omaha  Gas  Manufactur- 
ing Company  of  Omaha  et  au 

Filed  Sei»tember  17,  1903.     No.  13,046. 
Commissioner's  opinion.     Department  No.  1. 

1.  Judgment:     Res  Judicata:     Question  Directly  Involved.     A  judg- 

ment of  a  court  of  competent  jurisdiction  upon  a  question  di- 
rectly involved  in  one  suit  is  conclusive  as  to  that  question  in 
another  suit  between  the  same  parties. 

2.  Judgment:     Res  Judicata:     Scope  of  Rule.     Whem  a  second  suit 

is  upon  the  same  cause  of  action  and  between  the  same  parties 
as  the  first,  the  judgment  in  the  former  is  conclusive  in  the  latter 
as  to  every  question  which  was  or  might  have  been  presented 
and  determined  in  the  former. 

Error  from  the  district  court  for  Douglas  county.  Tried 
below  before  Slabaugh^  J.    Affirmed. 

James  H.  Mcintosh^  for  plaintiff  in  error. 

Oeorge  E.  Pritchett,  contra. 

Oldham,  O. 

The    plaintiflF    in    this    cause    of    action,    Frederick 
Schlemme,  is  the  owner  of  lot  3,  in  block  4,  in  Improvement 
56. 
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Association  Addition  to  the  city  of  Omaha,  Nebrasta.  cps 
which  he  resides,  and  on  which  in  addition  to  his  resiots^ 
he  had  erected  two  other  dwelling-houses  which  were  x 
cupied  by  tenants.    The  Omaha  Gas  Manufacturing  0^ 
pany  owned  a  lot  contiguous  to  and  adjoinmg  pte 
tiff's   lot.    Prior   to   the   year    1897,    the  gas  coini^^ij 
had   constructed   and   was    maintaining  a  gas  stoni: 
basin  diagonally  across  the  street  from  plaintiff's  lot  a^: 
in  the  year  1897  began  the  construction  of  a  gas  holder  or 
storage  basin  on  the  lot  adjoining  plaintiff's  prenii'^ 
The  gaj3  holder  is  a  large  metallic  storage  basin,  about  IS^ 
feet  in  diameter  at  the  base,  and  is  constructed  in  ^^^ 
sections,  each  about  twenty-five  feet  in  height,  so  Rrmp 
that  they  slide  up  and  down  within  each  other  like  '^ 
sections  of  a  telescope,  and  when  the  structure  is  w 
expanded  it  stands  substantially  seventy-five  feet  iD  lu'i?^^ 
When  defendant  began  the  erection  of  this  gas  hoIJer** 
the  lot  adjacent  to  plaintiff,  plaintiff  instituted  an  actiot 
in  the  district  court  for  Douglas  county  for  the  pnn>^^* 
restraining  the  erection  of  the  structure,  alleging  tl'^t^ 
was  being  erected  in  violation  of  the  ordinances  of  tbecuj 
and  that  if  erected  and  used  for  storing  gas  there  would  ^ 
danger  of  explosion,  leakage  of  gas,  injury  to  healti,  taifl^ 
ing  of  tlie  air  and  soil,  and  injury  to  the  water  in  tie  w^i^ 
used  by  plaintiff  and  his  tenants.     A  restraining  oni^ 
issued  on  this  petition  was  subsequently  dissolved  ^7 
trial  court  and  the  erection  of  the  storage  basin  tiaving 
progressed  to  completion,  plaintiff  amended  his  p^^i" 
and  alleged  that  he  had  been  damaged  in  the  sum  of  Ja- 
by  the  erection  and  maintenance  of  the  gas  holder,  ^  ^  ^^ 
he  charged  constituted  a  continuing  nuisance  to  his 
jacent  property  by  making  loud  noises,  emitting  pomm 
and  noxious  gases,  obstructing  his  vision,  endangerin.,   ^ 
life  and  health  of  his  family  and  tenants,  and  destron^J 
the   rental   value   of  his   premises.     The  gM  compaii. 
answered  the  amended  petition,  admitting  the  f^^^^ 
of  the  gas  holder,  but  denying  that  such  stmctnre  ^^' 
stituted  a  nuisance.     On  issues  thus  joined  there  wa^ 


\ 
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trial  to  the  court,  and  judgment  for  defendant  on  the  fol- 
lowing special  finding:  "that  said  gas  holder  is  not  a  nui- 
sance, and  is  not  offensive  or  dangerous  to  the  health  of 
plaintiff  or  to  his  family  or  his  tenants,  or  dangerous  to  the 
proi)erty  of  plaintiff  or  his  family  or  his  tenants.''  This 
judgment  was  rendered  April  21,  1899,  and  no  appeal  or 
error  proceedings  were  ever  instituted  for  its  review. 

In  December,  1901,  plaintiff  by  other  counsel  instituted 
the  present  cause  of  action  against  the  same  defendant  for 
maintaining  a  nuisance  to  his  realty  by  the  erection  and 
operation  of  the  same  structure.    The  only  material  differ- 
ence between  the  petition  filed  in  the  present  cause  of  ac- 
tion and  the  supplemental  petition  on  which  judgment  was 
rendered  in  1899  lies  in  the  superior  literary  merit  of  the 
present  petition  in  the  use  of  descriptive  adjectives;  e\  g,, 
the  former  petition  charged  that  the  structure  was  a  nui- 
sance for  making  continuous  noises,  while  the  latter  pi»ti- 
tion,  describing  the  motion  of  the  sections  of  the  gas  holder 
in  moving  up  and  down  within  each  other,  says  that 
"they  cause  loud,   rasping,   grating,   discordant,   annoy- 
ing,   vexatious    nerve-torturing    sounds,    so    distressing 
and  disturbing  to  plaintiflf  and  his  familj^,  and  his  tenants 
upon  said  premises,  as  render  said  premises  unfit  for  habi- 
tation or  abode."    In  the  petition  on  which  judgment  was 
rendered  the  structure  was  alleged  against  for  obstructing 
plaintiflf's  vision.    In  the  present  cause  of  action  it  is  al- 
leged that  the  tank  is  so  "large  in  its  circumference,  so 
towering  in  its  height,  and  so  near  plaintiff's  premises,  so 
ungainly  and  towering  in  its  blackness  and  deformity,  and 
so  unsightly  and  monstrous  in  its  construction,  and  so  ob- 
structs plaintiff's  premises  and  the  light  and  air,  and  so 
impregnates  the  air  in  and  about  plaintiff's  said  premises 
with  escaping  gas  therefrom  that  it  has,  and  does,  and  will 
permanently  damage  and  injure  said  property."     In  the 
former  petition  it  was  alleged  that  the  structure  leaked 
and  allowed  quantities  of  heated  and  bad  smelling  gas  to 
escape  and  pollute  the  adjoining  atmosphere.     In   the 
{Kresent  petition  there  is  an  allegation  not  specifically  con- 
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tained  in  the  former  Buppleinental  petition,  that  at  oC 
ahout  the  time  of  the  construction  of  the  tank  there  was 
erected  and  construpted  as  auxiliary  thereto  and  part  of 
the  ai^liances  thereof  four  large  and  high  blow  or  amoke 
stacks,  and  "that  when  defeudants,  as  they  do  day  and 
night,  are  tilling  or  storing  said  gas  in  said  tankj  and  at 
all  times  when  said  defendants  are  using  said  blow  or 
smoke  stacks,  which  blow  or  smoke  stacks  are  near  said 
tank  and  near  plaintiff's  said  premises,  great  volnmes  of 
noxious  and  poisonous  vapors,  gases  and  flames  of  amoke^ 
and  otlier  deleterious  substances  are  emitted  therefrom 
tilling  and  impregnating  the  air  in  and  upon  plaintiff's 
said  premises,  filling  the  house  thereon,  and  rendering 
the  same  untenantable."  Defendant  filed  substantially 
the  same  answer  to  this  petition  that  it  did  to  the  supple- 
mental petition  on  which  the  former  judgment  was  ren- 
dered and  added  a  defense  of  estoppel  by  the  former  judg- 
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auxiliary  to  and  connected  with  the  oi>eration  of  the  gas 
tank.    The  i)etition,  however,  discloses  the  fact  that  these 
auxiliaries  were  erected  at  or  about  the  time  the  gas  tank 
was  placed  near  plaintiff's  premises,  so  that  if  these  aux- 
iliaries existed  outside  of  the  fertile  imagination  of  the 
author  of  the  petition  they  were  in  being  and  emitting 
"great  volumes  of  noxious  and  i>oisonous  vapors"  at  the 
time  of  the  former  trial,  and  evidence  of  such  fact  might 
have  been  introduced  under  the  allegation  in  the  former 
petition  of  the  emission  of  poisonous  vapors  from  the 
tank.    However,  we  have  examined  the  evidence  in  this 
case  carefully  and  find  not  a  word  of  testimony  that  any 
Buch  smoke  stacks  ever  existed  either  as  auxiliary  to  or  in 
any  manner  connected  with  the  gas  holder.  So  that  even  if 
plaintiff  has  alleged  a  new  cause  of  action  which  could 
not  be  determined  in  the  former  adjudication,  he  is  en- 
tirely without  evidence  to  support  his  new  all^ations  and 
the  judgment  of  the  district  court  directing  a  verdict  is 
fully  supported  for  want  of  testimony  on  any  issue  which 
was  not  determined  at  the  former  hearing.    We  think  that 
the  rule  is  well  established  that  when  a  second  suit  is 
upon  the  same  cause  of  action  and  between  the  same  par- 
ties as  the  first  the  judgment  in  the  former  is  conclusive  in 
the  latter  as  to  every  question  which  was  or  might  have 
been  presented  and  determined  in  the  former.    FiUUam  t?. 
Drake y  75  N.  W.  Rep.  [la.],  479;  Ross  v.  City  of  Portland, 
105  Fed.  Rep.,  682;  Foulk'e  v.  Thalmessinger,  158  N.  T., 
725. 

It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

Hastings  and  Ames,  CO.,  concur. 

Affirmbid. 

Note. — ^The  question  discussed  in  the  above  opinion  has  had  an  in- 
teresting history  in  this  state.  In  the  case  of  Boyce  v.  Berger,  11 
Neb.,  399,  in  the  body  of  the  opinion  the  court  say,  "a  judgment  is 
conclusive  only  as  to  the  matters  directly  in  iaaue,*^  No  holding  on 
this  question  appears  in  the  syllabus,  however.  In  the  case  of  Nelson 
V,  Bevins,  19  Neb.,  715,  the  court  lays  down  the  rule  iti  the  syllabus  to 
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the  effect  that  "matters  that  have  been  adjudicated  in  a  fonner  si' 
will  -not  be  considered  in  a  second  action."    In  Omaha  Lithogm'^^'' 
etc.,  Co.  V.  Simpson,  29  Neb.,  96.  the  holding  is  "That  all  questiocs  a 
to  the  right  of  the  company  to  erect  and  maintain  the  things  bsd?: 
[smoke-stack  and  steam  pipe,  etc]  were  decided  in  the  former  asK 
and  that  unless  new  facts  were  presented  snfBcient  to  entitle  &  n 
relief,  he  could  recover  nothing  on  his  alleged  counter-clainL"  Ismi 
C.  in  City  of  Hastings  v.  Foxicorthy,  45  Neb.,  at  page  696.  In  disctjjjii? 
the  rule  relative  to  the  law  of  the  case  on  a  second  appeal.  crines?s 
the  conclusion,  evidently  adopted  by  some  courts,  that  the  prinri?^ 
applies  to  every  question  involved  in  the  first  appeal  whether  in  ^' 
examined  or  not     The  commissioner  makes  a  distinctioB  ^^^^  * 
judgment  upon  the  merits  and  a  venire  de  novo,  but  he  is  discuss^ 
the  "law  of  the  case"  rather  than  the  rule  of  res  j^idicata  in  its  stff- 
sense.     In  Slater  v.  Skirving,  51  Neb.,  108.  the  opinion,  also  by  lirni 
C,  lays  down  the  following  rule:    "There  is  a  difference  betweec  ti» 
effect  of  a  judgment,  as  a  bar  or  estoppel  against  the  prosecutioc  ci  i 
second  action  upon  the  same  claim  or  demand,  and  its  effect  as 
estoppel  in  another  action  upon  a  different  claim  or  cause  of  ar- 
In  the  former  case  a  judgment  on  the  merits  constitutes  an  a    «-^ 
bar  to  a  subsequent  action,  not  only  as  to  every  matter  oUemt-^ 
received  to  sustain  or  defeat  the  claim,  but  as  to  any  other  a^°^'^'^ 
matter  which  might  have  been  offered  for  that  purpose.    Bnt  ff  |^ 
the  second  action  is  upon  a  different  claim  or  demand,  a  judginp 
thfe  prior  action  operates  as  an  estoppel  only  as  to  those  ma^    - 
issue  upon  the  determination  of  which   the  finding  or  yerdid 
rendered."  ^ 

The  foregoing  rule  is  taken  from  the  case  of  Cromwell  v.  Cws  r^ 
Sac,  94  U.  S.,  351.     It  is  the  distinction  that  must  be  iept  Id 
in  the  consideration  of  every  case,  and  it  is  this  distinction  tha 
the  decisions  of  this  court,  on  this  question,  consistent  ^^^"  *  *    j 
glance  they  may  seem  Inconsistent.    For  instance,  (he  case  o     '-  -^^ 
V.  MitchelU  52  Neb.,  667,  holds  in  no  uncertain  terms  as  ^^^^^^^^, 
judgment  of  a  court  of  competent  jurisdiction,  upon  a  question      — 
involved  in  one  suit,  is  conclusive  as  to  that  question  in  *^°        ^ 
between  the  same  parties;  but,  to  this  operation  of  the  ^^^^.^^. 
must  appear  either  upon  the  face  of  the  record  or  be  shown  hy       ^ 
evidence,  that  the  precise  question  was  raised  and  determine      ^ 
former  suit."    This  is  apparently  laid  down  as  a  genera/  rule, 
facts  in  this  case  show  that  the  second  cause  of  action  was 
the  same  claim  involved  in  the  first.     The  rule  laid  down  ^     ^^ 
from  the  case  of  Wileh  v.  Phelps,  16  Neb.,  515,  and  in  ^^^^^^j^^u 
the  record  does  not  show  the  claims  to  have  been  ideniica .  ^^ 
in  the  case  of  Richardson  v.  Opelt,  60  Neb.,  180,  it  Is  held  ttat    ^^ 
the  pendency  of  a  prior  suit  is  pleaded  in  abatement,  the 
be  the  same,  or  it  will  not  be  sustained.     There  m^isi  v^      ^^^ 
parties  or  such  as  represent  the  same  interest;  the  saffie  "^      ^^ 
be  asserted  and   the  same  relief  prayed  for.     •     •    •    Ab  »  ^*     . 
rule,  where  the  judgment  in  a  prior  suit  would  be  ft  bar  to  »J^  ^ 
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n  the  second  suit  brought  in  the  same  or  another  court  of  concurrent 
urisdiction,  the  plea  of  other  suit  pending  will  be  held  good."  The 
sauses  of  action  in  the  prior  and  subsequent  suits  as  set  forth  in  this 
3ase  were  not  identical  and,  besides,  the  prior  suit  was  pending  when 
tbe  second  action  was  tried,  so  the  principle  involved,  while  akin 
tbereto,  would  not  fall  wholly  within  the  rule  of  res  judicata.  In 
Hamilton  Nat.  Bank  v.  American  Loan  d  Trust  Co.,  66  Neb.,  67,  the 
rule  stated  in  the  syllabus  is  as  follows:  '*In  order  that  a  Judgment  In 
a  prior  suit  may  be  a  bar  to  a  subsequent  action.  It  must  appear  either 
by  the  record,  or  by  clear  and  satisfactory  evidence,  that  the  identical 
issue  presented  by  the  subsequent  suit  was  involved  or  adjudicated  In 
the  prior  suit,  and  that  both  actions  are  between  the  same  parties  or 
their  privies."  In  this  case  also  the  cause  of  action  in  the  second  suit 
was  different  from  the  cause  of  action  in  the  first  and  the  rule  is  based 
on  the  one  adopted  in  the  case  of  Slater  v.  Skirvingt  supra. 

This  rule  may  be  applied  also  in  the  case  of  Martin  v.  Abbott,  1  Neb. 
[Unof.],  59.    The  syllabus  in  this  opinion,  however,  is  as  follows:    "The 
rule  that  a  judgment  Is  conclusive  upon  the  parties  to  it,  as  to  all 
matters  which  might  have  been  litigated  and  decided  In  the  action,  is 
limited  in  its  application  to  such  matters  only  as  might  have  been 
used  as  a  defense  in  that  action,  and  such  matters  as  if  now  con- 
sidered would  involve  an  inquiry  into  the  merits  of  the  former  judg- 
ment."    In  the  case  of  Battle  Creek  Valley  Bank  v.  Collins,  3  Neb. 
[Unof.],  38,  the  causes  of  action  were  identical  and  Barnes,  C,  lays 
down  this  rule:     "A  judgment  in  a  former  sui^  will  be  a  bar  In  a 
second  action  between  the  same  parties  and  their  privies  involving 
the  same  subject-matters,  as  to  everything  which  the  record  shows  was 
within  the  scope  of  the  issues  litigated  in  the  former  action."    How- 
ever, Barnes,  C,  In  the  case  of  Malone  v.  Garver,  3  Neb.  [Unof.],  710, 
cites  this  rule  again  In  a  case  where,  apparently,  the  causes  of  action 
In  the  former  and  subsequent  suits  are  not  identical.    The  rule  adopted 
in  the  opinion  just  preceding  this  note  is  also  consistent  with  the 
decision  of  Blater  v.  Skirving,  supra. — Reporter. 


The  Arabian  Horse  Company  v.  Eva  Bivens. 

Filed  September  17,  1903.    No.  13,052. 
Commissioner's  opinion.    Department  No.  1. 

1.  Trial:     Choss-Examination :     Striking  Irresponsive  Answer.    It  Is 

not  error  to  strike  out  an  Irresponsive  answer  given  on  cross- 
examination,  especially  when  it  has  no  relation  to  the  Issues  in 
the  case. 

2.  Appeal  and  Error:      Evidence   Sitfkicient:     Presumptions.     In  a 

trial  to  a  court,  where  the  finding  is  based  upon  sufficient  com- 
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petent  proof,  it  will  be  presumed  that  immaterial  evidence  ^a* 
disregarded.     Deuey  v,  Allgire,  37  Neb.,  6. 

3.  Costs:     Payment:     Proof  of.     The  testimony    of    the    witness  wt* 

paid  them  is  competent  proof  of  a  payment  of  costs. 

4.  Evidence:     Piioduction  of:     Contracts.    The  particular  pJace  wt?r* 

witness  put  an  executed  contract  after  settlement  with  regard  *.' 
it  is  immaterial  where  all  the  essential  facts  as  to  it  ace  i^ 
custody  are  in  evidence  and  undisputed. 

5.  Mortgages:      Foreclosure:      Evidence  Sufficient.      Finding  of  *1: 

trial  court  found  to  be  in  accordance  with  the  weight  of  Ui«  eri- 
dence. 

6.  Pleading:     Mistake:     Amendment:     After  Hearing:      Disc?iett«  ^ 

Refusal  of  leave  to  amend  answer  after  a  hearing,  and  sec  b; 
mistake  in  a  settlement,  an  exercise  of  sound  discretion  where  t^ 
evidence,  as  a  whole,  did  not  show  any  such  mistake. 

Error  from  the  district  court  for  Gage  countj.    Tri^^j 
below  before  Stull,,  J.    Affirmed. 

Rinah'€7^  d  Bibb  and  L.  W.  Colby,  for  plaintiff  in  erwr. 
UazU'tt  &  Jack^  contra. 

Hastings,  C. 

This  is  a  foreclosure  suit  brought  here  bv  petition  ic 
error.  Plaintiff  below,  Eva  Bivens,  filed  a  crossbill  to 
foreclose  a  mortgage  on  real  estate  near  Beatrice,  given 
April  20, 1899,  to  secure  the  payment  of  ?3,600  and  intere>t 
at  10  p<^r  cent,  per  annum ;  she  admitted  payments  (»n  ibe 
note  to  the  amount  of  f555  and  claimed  $3,705  as  sfill 
due  with  interest  at  10  jyer  cent  from  February  19,  lOOl. 
The  note  and  mortgage  were  made  by  John  J.  Bivens  an^ 
she  alleged  that  the  property  was  transferred  to  the  Ara- 
bian Horse  Company  subject  to  her  lien.  The  horse  vom- 
I)aiiy  admitted  the  execution  of  the  note  and  mortgage; 
admitted  its  own  incorporation;  admitted  the  reconVwg  of 
the  mortgage  and  its  purchase  of  the  property;  allegetl  the 
same  payments  which  i>laintiff  admitted ;  and  claimed  an 
additional  one  of  $75  on  June  20,  1S99;  denied  that  Mi's. 
Bivens  was  the  owner  of  the  note  and  mortgage  and  tbe 
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real  'party  in  interest  in  the  action;  alleged  that  the  note 
and  mortgage  were  executed  by  John  J.  Bivens,  who  was 
a  brother  of  plaintiflF's  husband,  in  pursuance  of  an  usuri- 
ous verbal  agreement  between  the  plaintiff  and  the  horse 
company  for  the  loan  of  (3,450,  and  the  payment  by  the 
company  of  f75  attorney  fees  and  |2.50  revenue  stamps 
for  plaintiff;  that  John  J.  Bivens  had  no  interest  in  the 
mortgaged  premises  but  held  the  legal  title  in  trust  for  the 
horse  company  pursuant  to  a  written  agreement  between 
Samuel  and  Eva  Bivens  on  one  part  and  L.  W.  Colby  on 
the  other,  by  which  the  first  party  •  was  to  convey  the 
premises  to  CJolby  when  certain  payments  were  made ;  that 
this  contract  had  been  assigned  to  the  horse  company; 
that  there  was  then  due  under  it  the  sum  of  f3,450  only, 
and  this  sum  and  the  attorney  fees  of  |75  and  |2.50  stamps, 
were  the  sole  consideration  for  the  note  and  mortgage  and 
that  at  that  time  plaintiff  and  her  husband  were  bound  to 
convey  these  premises  to  the  horse  company  on  its  making 
a  mortgage  for  |3,450;  that  by  mutual  agreement  Mrs. 
Bivens  loaned  to  the  horse  company  the  said  |3,450  as  the 
consideration  for  the  note  and  mortgage  and  that  the  ad- 
tional  #150  included  in  it  was  usurious  interest  and  that  it 
was  agreed  that  the  company  should  pay  the  sum  of  f75 
to  plaintiff's  attorney,  J.  A.  Smith,  and  |2.50  for  revenue 
stamps.     It  was  asked  that  the  mortgage  and  note  be 
found  usurious  and  that  only  the  unpaid  portion  of  Ihe 
original  principal  be  found  due.' 

Plaintiff  denied  the  $75  payment;  re-alleged  her  owner- 
ship of  the  note;  admitted  her  relationship  to  John  J. 
Bivens ;  alleged  that  her  note  and  mortgage  were  given  by 
Bivens  to  cover  the  unpaid  purchase  price  of  the  premises ; 
that  its  amount  was  fixed  by  the  amount  due  under  a  de- 
cree by  which  she  had  obtained  title  through  foreclosure 
and  that  there  were,  at  the  time  of  the  giving  of  the  note 
and  mortgage,  f4,950  due  her.  She  wholly  denied  any 
usurious  agreement. 

The  court  found  for  the  plaintiff;  found  that  there  was 
no  usurious  agreement;  found  no  payment  of  f75  and  en- 
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tered  a  decree  for  the  amount  of  her  note  and  mortga??, 
less  the  other  payments  credited,  according  to  the  trial 
Courtis  computation  made  at  the  time  which  seems  not  w 
have  been  excessive. 

The  sole  issue  in  this  case,  as  made  by  the  pleadings.  l< 
the  existence  of  an  usurious  agreement  and  the  payment  of 
the  |75.  It  is  sought  to  reverse  the  decree  of  the  court  od 
three  grounds :  errors  in  permitting  the  introduction  d 
evidence ;  errors  in  the  court's  finding  of  fact,  and  the  re 
fusal  of  the  defendant's  request  for  leave  to  amend  ansi^er 
in  accordance  with  the  evidence,  as  claimed,  after  tiie  m 
elusion  of  the  hearing  and  the  submission  of  the  case. 

The  first  error  complained  of  is  the  striking  out  of  li^ 
statement  of  the  witness  Colby,  made  on  cross-cxaminatiot, 
"the  payments  were  sent  by  draft  by  me."  The  questioD 
asked  by  counsel  on  cross-examination  was  as  to  these  pay 
ments,  "When  were  they  made"?  The  reply  was,  "I  could 
not  tell  you  exactly  but  they  were  made  sometime  after  I 
got  back  from  military  service ;  the  payments  were  sent  l»j 
draft  by  me."  Plaintiff's  counsel  moved  to  strike  out  this 
latter  statement,  which  w^as  done  by  the  court  There  ^as 
no  error  in  this  action.  It  was  not  responsive  to  the  ques- 
tion and  counsel  was  under  no  obligation  to  permit  it  ^^ 
remain  as  an  answer  to  his  interrogatory.  No  attempt  vis 
made  to  introduce  any  evidence  of  the  sending  of  suffl 
drafts  in  the  affirmative  proof  of  the  defendant.  The  only 
payment  in  dispute,  the  ^5  to  attorney  Smith,  was  J^^ 
made  by  draft 

Complaint  is  also  made  of  the  admission  of  state/neDf-' 
that  the  witness  Colby  had  failed  in  the  performance  of  his 
I>art  of  the  contract  for  a  reconveyance  of  this  land, 
must  be  admitted  that  such  evidence  had  nothing  to  QO 
with  the  question,  either  as  to  the  usurious  agreein^'fl^  ^ 
as  to  the  payment  of  the  |75,  but  the  case  will  not  be  re 
versed  for  the  admission  of  immaterial  testimony.  I^^^* 
tried  to  the  court  and  if  the  conclusion  reached  is  sustain 
by  sufficient  competent  proof  the  finding  should  ^  ^^ 
tained.    Dewey  v.  Allgire,  37  Neb.,  6.    The  same  seemsto 
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be  somewhat  true  as  to  the  question  of  whether  or  not  a 
certain  $300,  paid  by  application  of  the  rent  of  these 
premises  while  in  the  plaintiflf's  possession,  was  credited 
in  the  settlement  out  of  which  the  mortgage  in  suit  grew. 
As  the  whole  settlement,  however,  was  under  discussion,  it 
would  seem  tJiat  testimony  as  to  the  various  credits  to 
which  the  defendant  company  was  entitled,  and  which  it 
had  received  in  this  settlement  of  plaintiff's  contract  to 
reconvey,  were  properly  admitted. 

Complaint  is  also  made  of  the  admission  of  evidence  by 
the  plaintiff  as  to  the  amount  of  costs  paid  on  her  behalf 
in  the  foreclosure  action  by  which  she  obtained  title  to 
these  premises.  As  these  costs  admittedly  went  towards 
making  up  the  consideration  of  the  note  and  mortgage  in 
suit,  a  statement  by  the  witness  who  paid  them  for  plain- 
tiff as  to  the  amount  paid  seems  clearly  material  and  com- 
petent; a  claim  that  the  record  of  the  taxation  of  costs  is 
the  only  competent  evidence  can  not  be  admitted.  What 
the  witness  actually  paid,  it  would  seem  he  had  a  right  to 
state,  and  if  the  amount  of  such  payment  was  subsequently, 
by  agi*eement,  included  in  the  mortgage,  whether  they  had 
been  regularly  taxed  or  not  would  be  immaterial. 

Complaint  is  made  that  the  court  sustained  an  objec- 
tion to  the  question  asked  of  the  witness  Colby,  the  presi- 
dent and  manager  of  the  horse  company,  as  to  what  he 
did  with  the  contract  for  reconveyance  after  the  deed  to  J. 
J.  Bivens  and  by  Bivens  to  the  horse  company,  and  the 
mortgage  in  suit^  had  been  executed.  The  court  sustained 
an  objection  to  this  as  immaterial.  It  appears  clearly  from 
the  evidence  that  this  contract  remained  in  the  possession 
of  the  horse  company  or  of  its  president,  Colby,  and  that 
the  plaintiff  had  served  a  notice  on  him  to  produce  it, 
which  had  not  been  complied  with.  He  testified  fully  as 
to  the  custody  of  the  contract  and  where  it  had  been.  It 
also  appears  clearly  from  the  evidence  that  it  was  present 
with  its  indorsements  at  the  settlement  and  was  figured 
up  at  the  time  the  mortgage  in  suit  was  given.  The  trial 
court  seems  to  have  been  entirely  correct  in  ruling  out  the 
answer  to  this  question  as  immaterial. 
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It  is  complained  that  tlie  findings  of  the  district  oounas 
to  the  two  questions  in  issue,  the  usury  in  this  coDtrattaifci 
the  payment  of  ?75,  are  not  supported.  We  are  enfireij 
unable  to  draw  any  such  conclusion  from  our  exaniinaiisn 
of  the  evidence.  The  contract  was  made  between  plait 
tiff's  husband,  Samuel  Bivens,  J.  A.  Smith,  plainfiff's  at- 
torney at  the  time,  J.  J.  Bivens  and  L.  W.  Collij,  tk 
president  of  the  company.  The  only  n-itnesses  who  lesii- 
fled  are  plaintiff's  husband  and  the  husband's  brother  on 
the  one  side  and  General  Colby  ou  the  other.  The  brothm 
testify  that  the  amount  due  upon  the  reconvejanee  cod- 
tra«t  was  in  dispute;  that  their  attorney,  J.  A.  Smiili, 
figured  it  to  ^,000;  that  Samuel  Bivens  figured  it  ai»w 
$3,800;  Mr.  Colby  himself  put  it  at  $3,600  and  after  aa 
extended  wrangle  Mr.  Colby's  own  figures  were  taken  aM 
the  mortgage  drawn  for  that  amount ;  Mr.  Colby  sajs  thu 
his  own  figures  at  the  time  then  stated  were  |3,J50;  thi' 
the  additional  $150  was  a  bonus  for  the  forbearance;  lliat 
there  were  some  costs  amounting  to  about  $30  ""hioh  w 
was  to  pay,  and  that  he  was  to  pay  J.  A.  Smith  $75,  nn^ff 
an  agreement  made  with  Smith  of  which  he  8upp(w*d  ";* 
plaintiff's  husband  was  cognizant  This,  howerer,  a 
denied  and  there  is  nothing  to  show  it  The  contract  'xm 
was  used  at  the  settlement  by  the  parties,  and  which  bean 
on  its  back  indorsements  of  the  several  payments  claini*" 
by  Mr.  Colby,  was  produced  at  the  trial.  A  compn'a'i'®  of 
the  amount  due  upon  it,  according  to  its  terms,  allowDn 
the  costs,  which  defendant  was  to  pay  and  which  weref 
instead  of  about  $100  as  plaintiff  claims,  8ho»-8|^  n"^" 
the  rule  announced  in  Davis  v.  Nelighj  1  Neb.,  'ft  ^^ 
affirmed  in  Rawlins  v.  Anheuser-Bitsch  Brewing  Co., 

Neb., ,  91  N.  W.  Kep.,  1001,  a  little  over  J3,6M  asd^ 

when  the  note  and  mortgage  in  suit  were  given,  alto*'"* 
the  $300  presently  to  be  mentioned. 

Complaint  is  made  that  among  the  findings  is  one  iW 
the  debt  is  due  from  the  Arabian  Horee  Compwy-  ^^ 
that  there  is  no  allegation  charging  an  assumption  oi 
debt  by  that  company,  and  no  proof  to  show  BUtli  asanop 
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tion.  This  finding  is  certainly  erroneous  in  the  absence 
of  either  pleadings  or  proof  of  the  assumption  of  the  debt. 
There  is,  however,  nothing  to  indicate  that  it  was  in  any 
way  prejudicial  to  defendant.  The  matter  would  be  cor- 
rectable in  case  of  an  application  for  deficiency  judgment 
and  in  the  absence  of  such  application  would  be  of  no  con- 
sequence. It  is  not  thought  that  the  finding  of  this  amount 
as  due  from  the  horse  company  requires  a  reversal  of  the 
decree. 

Application  was  made  for  leave  to  amend  the  answer  and 
assert  that  |300  had  been  included  in  the  mortgage  by  mis- 
take. Among  the  payments  indorsed  on  the  back  of  the 
contract  of  reconveyance  was  one  of  |300  as  rental  during 
one  year  that  the  property  was  in  plaintiff's  possession. 
At  the  trial  the  question  was  asked  the  plaintiff's  husband, 
'*WaB  the  1300  taken  into  consideration  and  was  it  in- 
cluded in  the  |3,600"?  His  answer  was  "No,  sir."  It  ap- 
peared elsewhere  in  his  testimony  that  plaintiff  had  the 
possession  of  this  property  during  the  year  1896.  It  is 
claimed  that  the  answer  indicated  a  mistake  in  the  amount 
due  at  the  time  of  the  settlement  and  that  his  mortgage  had 
been  made  f300  too  large  by  reason  of  a  failure  to  credit 
this.  We  do  not  think  that  any  such  conclusion  can  be 
drawn  from  the  answer  as  a  whole  and  it  is  not  supported 
by  other  facts  in  the  case.  The  answer  indicates  as 
strongly  that  this  |300  was  not  included  in  the  |3,600  as  it 
does  that  it  was  not  taken  into  consideration  in  the  settle- 
ment, and  the  witness's  further  answers  indicate,  as  does 
the  entire  testimony,  that  there  was  no  real  controversy 
as  to  the  items  of  credit  on  this  contract,  but  that  there 
was  a  dispute  over  their  computation.  As  above  stated, 
taking  all  the  payments  indorsed  upon  the  copy  of  the 
contract  produced  by  the  defendant,  using  Julian's  interest 
tables  and  the  rule  of  this  court  for  computing  partial  pay- 
ments, there  were  a  little  over  f3,600  still  due  at  the  time 
the  mortgage  and  note  in  suit  were  made.  It  is  not  thought 
that  there  was  abuse  of  discretion  on  the  part  of  the  trial 
court  in  refusing  permission,  after  a  trial  had  been  had  on 
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the  question  of  usury,  to  substitute  a  claim  of  mistake, 
which  all  the  facts  in  evidence  failed  to  indicate  was  wtl 
founded. 

It  is  recommended  that  the  judgment  of  the  trial  conn 
be  affirmed. 

Ambs  and  Oi^dham,  CO.^  concnr. 

AFfOMA 


Bay  C.  Merrill  v.  P.  B.  Gabvbb. 

Filed  September  17,  1903.     No.  13,067. 
Commissioner's  opinion.    Department  No.  8. 

1.  Qaming^:    Wagers:     Contracts:     Notice  or  Rkpudiatioic.   Itb>' 

necessary  that  a  defendant,  who  asserts  that  the  oontiict  sm  & 
is  a  wagering  contract  and  unenforceable  as  snch,  give  notiw  ^ 
the  other  party  of  his  intention  to  repudiate  the  contiaA 

2.  Gaming:     Waqers:     Evidence  of  Purchaser's  Ability  to  HA>Taj 

Grain.     On  an   issue  whether  a   contract  for  the  purchase  t. 
20,000  bushels  of  wheat  was  a  wagering  contract,  evident  f  ^ 
the  alleged  purchaser  was  not  a  miller  or  dealer  In  gram   ^ 
had  no  use  for  or  means  of  handling  the  grain  purported  w^ 
purchased,  that  he  was  an  electrical   engineer  of  small  rcf 
and  that  the  alleged  seller  had  reason  to  know  that  he  w 
property  or  means  to  enable  him  to  meet  the  purchase  pn«^ 
such  ati  amount  of  grain,  or  any  reasonable  proportion  id'* 
is  admissible. 

3.  Appeal  and  Error:    Briefs:     Statements  Too  General,  ^^^i^^, 

statement  in  a  brief  that  the  court  erred  in  sustaining  ^^^*'^. I 
to  a  certain  line  of  testimony,  without  indicating  where  the  *  _ 
ings  complained  of  are  to  be  found  in  the  record,  or  uw?         i 
of  the  evidence   offered,   the  objections   made,  and  the  ni--^ 
thereon,  is  not  sufficient  to  call  for  any  examination  of  the 
by  tjiis  court. 

Error  from  the  district  court  for  Otoe  conBtf-   ^  < 
below  before  Jessen^  J.    Affirm  i  7. 

T.  F.  Yon  Dom^  for  plaintiff  in  error. 

W.  H.  Fitzerj  contra^ 
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Pound,  0. 

The  plaintiff  sued  upon  a  promissory  note  executed  by 
the  defendant.  The  defense  is  that  the  note  was  given  in 
settlement  of  a  wagering  contract — ^in  form,  a  contract  for 
the  purchase  of  some  20,000  bushels  of  wheat — ^which  was 
in  truth  and  in  fact  a  mere  bet  or  wager  upon  the  price  of 
wheat,  without  any  intention  that  any  grain  should  ac- 
tually be  purchased  or  delivered  thereunder.  Upon  trial 
to  the  court  without  a  jury  the  trial  judge  found  generally 
for  the  defendant  and  rendered  a  judgment  accordingly 
from  which  error  is  now  prosecuted. 

The  principal  contention  of  the  plaintiff  seems  to  be 
that  the  evidence  is  not  sufficient  to  support  the  findings 
and  judgment    We  are  well  satisfied,  however,  that  the 
dealings  of  the  parties  were  what  are  commonly  known  as 
"board  of  trade''  transactions,  and  had  no  reference  to  any 
actual  grain,  further  than  was  necessary  to  make  a  con- 
venient show  of  validity.    We  do  not  question  that  i)er- 
sons  may  enter  into  valid   contracts  for  the  purposes 
toward  which  the  contract  in  controversy  purports  to  be 
directed,    but   whether    this    particular    contract    comes 
within  the  one  class  or  the  other  is  purely  a  question  of 
fact    The  trial  judge,  who  saw  and  heard  the  witnesses, 
has  determined  this  question  of  fact,  and  we  think  we 
should  have  come  to  the  same  conclusion,  under  the  evi- 
dence, ourselves. 

It  is  urged  that  the  defendant  "at  no  time  expressly  or 
impliedly  gave  notice  to  the  Floyd  Campbell  CJompany  of 
an  intention  to  repudiate  his  contracts,  but,  on  the  con- 
trary, his  decision  to  do  so  was  subsequent  to  the  execution 
of  his  note  in  settlement  of  his  indebtedness."  No  such 
notice  was  necessary.  In  such  case  it  is  not  a  question  of 
rescission  by  the  defendant,  but  of  refusal  on  the  part  of 
the  court  to  enforce  an  illegal  transaction.  If  the  contract 
is  valid,  no  amount  of  notice  of  an  intention  to  repudiate 
it  will  avail  after  its  consummation.  If  it  is  invalid,  no 
amount  of  assertion  of  an  intention  to  perform  its  terms 
will  require  the  courts  to  aid  in  its  enforcement. 
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Error  is  assigned  upon  certain  rnlings  of  ttie  c 
mitting  the  defendant  to  testify,  over  objection, 
was  not  a  grain  dealer  nor  miller,  and  had  no  ti: 
means  of  handling  130,000  bushels  of  wheat;  thai 
a  man  of  small  means ;  and  that  the  agent  of  the  i 
with  whom  he  dealt  had  reason  to  know  that  he 
able  to  pay  the  sum  of  $14,000  called  for  by  the  ( 
nor  any  reasonable  proportion  thereof;  and  that 
gregate  of  his  contracts  amounted  to  about  150,000 
We  think  this  testimony  was  clearly  admissible 
purpose  of  showing  the  intention  of  the  parties  at 
they  entered  into  the  alleged  contract.  The  cirour 
disclosed  by  this  evidence  were  such  as  to  mate  it 
any  reasonahle  mind  that  the  defendant  was  siiupl 
ling  upon  the  price  of  wheat  and  was  not  able  to  ■ 
than  put  up  the  margins  required  for  that  purpo; 
ers  &  Brother  v.  Marrhtt,  59  Neb.,  759. 

Some  further  complaint  is  made  in  the  brief  wil 
ence  to  various  rulings  of  the  trial  court  as  to  a<l 
and  rejection  of  evidence;  hut  they  are  not  made 
manner  as  to  apprise  us  of  the  specific  gronnds 
plaint  A  general  statement  in  a  brief  that  the  am 
in  sustaining  objections  to  a  certain  line  of  testimoi 
out  stating  where  the  rulings  complained  of  are  to  h 
in  the  record  or  the  nature  of  the  evidence  offeivd, 
jections  made,  and  the  rulings  thereon,  is  not  suflii 
call  for  any  examination  of  the  matter  by  this  cnur 
brief  must  state  specifically  what  is  comphiineti 
reason  and  basis  of  the  complaint,  and  the  exact  y 
of  the  record  material  thereto.  Hackney  v.  Ktup^'"" 
Clarke  Co., Neb., ,  9i  N.  W.  Rep-,  8:22. 

We  therefore  recommend  that  the  judgment  be  af 

DuFFiB  and  KiBKPATBiOK,  00.  concur. 


The    German    Mtitt'al   Fire    iNsruAXCK    Company    v. 
Daniel  Fox  et  ai,. 

Filed  Sep«mbkr  17,  1903.     No.  13.079. 
Commissioner's  opinio^.     Department  No.  1. 

1.  IneuTaucs;      FowEiTrREi     Conveyance  and  Recowevance  Beforr 

Loss.  A  conveyance  of  property  In  violation  of  restrictions  In  an 
Insurance  policy  Is  of  no  Importance  If  the  property  Is  reconveyed 
before  a  loss. 

2.  Insurance;     Forkeitubet     Conveyance  from  One  Joist-Owneb  to 

Other.  A  conveyance  of  real  estate  by  one  joint-ouner  to  Ibe 
Other,  which  has  I'ecn  Insured  in  their  joint  names,  Is  'not  a  vio- 
lation of  a  forfeiture  clause  in  the  policy  providing  that  It  should 
be  void  It  the  property  was  sold,  transferred  or  encumbered. 

Error  from  the  district  court  for  GarfieM  county. 
Tried  below  before  Paul,  J.    Affirmed. 

Siiii/th  d  Smith,  for  plaintiff  in  error. 

E.  J.  Clcm<-nt8  and  G.  1.  Bragg,  contra. 

Hastings,  C. 

Four  errors  in  the  judfjment  rendered  in  this  action 
upon  an  insurance  policy  for  the  loss  of  a  barn  are  as- 
serted by  the  defendant.  Ist,  that  the  court  erred  in  re- 
fusing to  instruct  the  jury  to  return  a  verdict  for  the  de- 
fendant insurance  company.  This  on  tlie  ground  that 
the  undisputed  evidence  showed  there  had  been  a  cliaiige 
of  ownership  contrary  to  the  terms  of  the  i)olicy  Iietweeii 
the  time  of  its  issuance  and  the  occurrence  of  the  fire. 
2d,  complaint  is  also  made  of  instructions  numbered  7,  8 
and  9  as  not  properly  submitting  the  questions  as  to  the 
delivery  of  the  insured's  deed  to  the  property  and  as  In 
ownership  of  proiMTty  at  the  time  of  the  issuance  of  the 
policy.     To  the  first  question  the  insurance  ((mipany's 
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would  preclude  the  necessity  of  any  examination  of  i 
others. 

The  cause  of  the  action  was  loss  of  a  livenr  stal»f(  Ie>o-- 
for  $1,000  in  a  policy  issued  by  the  defendant  eoiiii«iiu,r 
Fox  &  Estabrook,  June  24,  1S99.      The  bam  was  lora 
destroyed  by  fire  June   16,   1902.       Tlie   an-swer  al^v^ 
that  the  facts  statcnl  in  the 'plaintiff's  petition  were  i 
sufficient  to  constitute  a  cause   of   action;   admiti^i  t 
own    incorporation;    admitted    that     plaintiffs    weiv  i 
owners  of  the  property  when  insured;   admitretl  tlat  : 
was  destroyed  by  fire  on  June  IG,    1902;  adiuitte*!  u 
notice  was  given;  admitted  the  denial  of  all  liabilitr 
the    couipauy's    part    and    refusal     to    pay,    and    tki^ 
liability. 

Defendant  alleged  that  the  policy  contained  a  [injvi^i'-^ 
that  it  sliould  become  entirely  void  if  the  pr«>p«^rty  f^^^ 
sold,  transferred  or  became  incumbered  bv  inortirai:?'  ^< 
trust  deed  without  the  written  consent  of  the  coiiijiiiE 
indorsed  on  the  policy.  It  alleged  that  on  Febrnarv  U 
1901,  plaintiff  Estabrook  sold  his  one-half  interest  in  t: 
property  to  Fox,  and  that  the  latter  on  March  5,  ll'C 
conveyed  the  premises  by  warranty  deed  to  Janif*  G 
Forbes  and  William  T.  McClain,  and  afterwanls.  i« 
March  29,  1902,  Forbes  and  McClain  conveyed  to  IVx; 
that  these  transfers  were  without  the  knowledw  or  e»B 
sent  of  the  company  or  indorsement  of  consent  uinm  :1k 
policy;  that  it  had  no  knowledge  of  tlie  transfer-s  iimii 
after  the  loss,  when  it  declared  the  policy  void  and  ileui«^i 
liability. 

PlalntilT  replied  by  general  denial,  except  as  to  mai 
ters  aduiitted,  and  then  admitted  the  making  of  (be  dt-tii 
by  Estabrook  to  Fox  in  TYbruary,  1901,  but  Siiid  that  Fox 
was  a  member  of  the  firm  of  Fox  &  Estabrook,  one  of  tie 
plaintitTs;  that  when  the  policy  was  issued  the  plaintil!? 
were  and  for  a  long  time  had  been  partners  and  still  are 
luuh^r  the  name  of  Fox  &  Estabrook;  that  when  the  polin 
was  issued  the  title  of  the  property  stood  in  Daniel  Fi»\ 
and  Oscar  A.  Estabrook  jointly;  that  the  proi>erly  ^uh 
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en  and  ever  since  has  been  the  property  of  the  firm ;  each 
irtner  owning  an  undivided  one-half;  that  at  the  time 

the  entering  into  the  partnership  it  was  agreed  that  on 
e  death  of  either  partner  the  whole  partnership  prop- 
•ty  should  belong  to  the  survivor;  that  about  February 
t,  1901,  Estabrook  became  dangerously  ill,  and  for  the 
irpose  of  carrying  out  this  agreement  executed  a  deed 
>T  his  undivided  one-half  without  any  consideration 
hatever,  except  the  partnership  agreement,  and  under 
lat  the  agreement  should  have  no  force  and  efifect  until 
stabrook's  death;  that  Estabrook  did  not  die  and  the 
Bed  took  no  efifect. 

Plaintiffs  admit  that  on  March  5,  1902,  Fox  signed  and 
eknowledged  a  warranty  deed  of  the  premises  to  Forbes 
ad  McClain.  They  say  that  no  consideration  was  paid 
)r  this  deed  and  that  it  was  never  delivered,  and  that  no 
ede,  conveyance  or  transfer  of  the  property  was  effected 
y  it;  that  through  inadvertence  the  deed  was  placed  on 
ecord  without  ever  having  been  delivered  and  without 
ny  intention  that  it  should  be,  and  did  not  in  any  manner 
ransfer  the  title  to  the  property  from  Fox  to  Forbes  and 
IcClain  or  either  of  them ;  they>  admit  that  on  March  29, 
902,  Forbes  and  McClain  executed  and  delivered  to  Fox 
I  quitclaim  deed,  but  say  that  it  was  done  solely  for  the 
mrpose  of  removing  a  cloud  from  the  title  of  the  premises 
ind  that  neither  Forbes  nor  McClain  ever  had  any  interest 
n  the  property. 

The  case  seems  to  turn  upon  the  question  as  to  whether 
)r  not  Estabrook's  deed  to  his  partner.  Fox,  in  1901,  is 
I  violation  of  the  conditions  of  the  policy.  It  is  alleged 
n  plaintiff's  brief  that  there  is  no  allegation  in  the  peti- 
:ion  that  this  is  a  partnership  property.  This  seems  to  be 
true,  but  it  is  alleged  in  the  petition  that  it  was  joint 
property  of  Fox  &  Estabrook,  and  it  is  alleged  in  the  reply. 
Bind  no  exception  taken  to  such  pleading,  that  they  are 
still  partners  and  this  is  and  always  has  been  since  the 
issuance  of  the  policy  firm  property. 
So  far  as  the  deed  of  Fox  to  Forbes  and  McClain  is  con- 
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cemed,  it  is  undisputed  that  in  March,  prior  to  the  fe 
the  title  of  Forbes  and  McClain,  whatever  it  was,  i^j» 
reconveyed  to  Fox  and  was  in  Fox  at  the  time  the  fc 
occurred.  This  would  seem  to  render  unimportant  aiij 
question  relating  to  the  deed  of  Fox  to  Forbes  and  Mc 
Clain.  Where  the  title  may  have  been  daring  the  term  cl 
the  policy  would  be  unimportant  if  prior  to  the  loss  it  hat 
been  reconveyed  to  the  parties  for  whom  it  was  originaUy 
insured,  or  to  one  properly  holding  it  under  the  terms  of 
the  policy.  Home  Fire  Ins.  Go.  v.  Johansen^  59  Neb.,  at 
page  352;  State  Ins.  Co.  v.  Schreck,  27  Neb.,  527;  Omo^^ 
Fire  Ins.  Co.  v.  Dierhs  d  White,  43  Neb.,  473 ;  Johafu^ 
V.  Home  Fire  Ins.  Co.,  54  Neb.,  548.  It  is  true  that  al' 
of  the  above  cases  relate  to  conveyances  by  mortgage,  bit 
we  do  not  see  why  the  same  doctrine  is  not  applicable  t* 
an  absolute  deed,  and  it  was  so  applied  in  Powery  Tutm 
dc.  V.  Ocean  Ins.  Co.,  19  La,,  28,  and  Lane  v.  J/6« 
Mutual  Fire  Ins.  Co.,  12  Me.,  at  page  47. 

This  being  the  situation,  it  becomes  unnecessary  to  m- 
sider  the  state  of  the  evidence  as  to  the  delivery  of  tfc 
deed  made  to  Forbes  and  McClain.  As  to  the  effect  to  be 
given  to  the  deed  from  Estp  brook  to  Fox,  this  court  ii 
committed  to  the  proposition  that  a  sale  made  by  a  part 
ner  of  partnership  property  to  his  partner  is  not  a  ci* 
veyance  within  the  terms  of  this  forfeiture  clause.  PAt»i: 
Ins.  Co.  V.  Holcombe,  57  Neb.,  622.  It  is  true  that  tte 
holding  in  that  case  was  with  r^ard  to  personal  property, 
and  counsel  for  the  company  claim  that  it  can  have  no 
application  to  real  estate  and  that  in  any  event  there  is  no 
claim  in  the  petition  that  this  is  partnership  property. 
They,  however,  cite  no  case  holding  the  distinction  be 
tween  transfers  of  personalty  and  those  of  real  property 
such  as  they  seek  to  make.  None  is  indicated  in  the  casei 
which  we  have  examined,  and  it  seems  unimportant,  also, 
whether  the  property  is  held  in  partnership  or  mereJv  ifl 
cotenancy.  A  transfer  between  the  assured  owners  is  d^< 
held  to  be  a  violation  of  the  policy,  the  entire  property 
being  insured  to  each  of  them.     The  reply  in  this  c» 
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alleged,  in  very  express  terms,  that  the  property  belonged 
to  the  partnership,  and  no  objection  was  made  at  the  trial, 
so  far  as  appears,  to  this  form  of  pleading.  We  think,  as  is 
held  in  Allemania  Fire  his.  Co.  v.  Pcck^  133  111.,  220,  the 
condition  requiring  notice  to  the  insurance  company  of 
any  contract  to  sell  the  property  must  be  held  to  apply 
only  to  transactions  between  the  assured  and  third  par- 
ties, and  it  can  have  no  application  to  contracts  between 
the  assured  themselves  for  the  transfer  of  their  respective 
interests  as  partners  or  joint  owners.  Mr.  Freeman,  in 
his  notes  to  this  case,  23  Am.  St.  Rep.,  618,  says  that  the 
weight  of  authority  is  decidedly  in  favor  of  this  rule.  We 
are  therefore  of  the  opinion  that  the  conveyance  of  Esta- 
brook  to  Fox,  and  the  retention  of  the  title  by  the  latter 
to  the  time  of  the  fire,  constituted  no  defense.  We  are 
also  of  the  opinion  that  the  convej'^ance  by  Fox  to  Forbes 
and  McClain  of  this  property,  which  was  reconveyed  to 
Fox  nearly  three  months  before  the  fire,  would  not  con- 
stitute any  ground  for  forfeiture  at  the  time  the  loss 
occurred.  The  claim  that  the  actual  ownership  of  the 
property  was  in  the  firm  of  Fox  &  Estabrook  at  the  time 
of  the  trial  seems  amply  sustained  by  the  evidence  and  is 
uncontradicted.  In  view  of  this  holding  it  seems  hardly 
necessary  to  examine  the  claims  of  error  in  the  instruc- 
tions.   No  other  defense  was  attempted  to  be  ^nade. 

There  seems  no  occasion  to  discuss  the  claim  in  counsel's 
brief  that  the  evidence,  at  all  events,  shows  a  change  of 
possession  of  the  property,  and  that  this  would  work  a 
forfeiture.  No  such  defense  is  pleaded,  and  the  evidence 
seems  to  indicate  only  a  change  of  tenants  and  that  Forbes 
and  McClain  held  besides  their  lease  an  option  to  purchase 
which  they  never  exercised.  A  mere  change  of  tenants  is 
not  generally  held  to  be  ground  of  forfeiture  under  this 
clause  of  the  policy  and  is  not  claimed  in  the  answer. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

Amiss  and  Oldham,  OC.,  concur. 

Ar  FIRMED. 
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JoHANN  H.  Jessen  v.  Carrie  Donahue. 

Filed  September  17,  1903.      No.   13,083. 
Commissioner's  opinion,    department  No.  2. 

1.  Bastardy:      Evtdet^ce    Sufficie>'t.      Evidence    examined,  and  W^ 

sufficient  to  sustain  the  verdict. 

2.  Evidence   Conclusive:      Submission   of    Fact   to    Jury.     Wher?  i 

material  fact  is  conclusively  established  by  tlie  evidence,  ii  is  — 
error  to  omit  or  refuse  to  submit  such   fact  to  the  Jury. 

3.  Trial:      Instructions:      Recall  of  Jury:       Discretion.     It  is  -' 

error  for  the  trial  court  on  its  own  motion  to  recall  the  jury  "^- 
give  additional  instructions,  after  they  have  retired  for  del.bet* 
tion. 

4.  Bastardy:      Instructions   Approved.      Instructions    examined,  isi 

held  not  erroneous. 

Error  from  the  district  court  for  Buffalo  countj 
Tried  below  before  ISullivan,  J.    Affirmed. 

George  W.  Fox  and  Edward  A.  Cook,  for  plaintiff  in 
error. 

H,  M,  Sinclair^  contra. 

■ 

Albert,  C. 

This  is  a  proceeding  in  bastardy  wherein  Johann  H. 
Jessen  is  charged  with  the  paternity  of  an  illegitimate 
child.  A  trial  in  the  district  court  resulted  in  a  veniioi 
of  guilty  and  a  judgment  for  the  support  of  the  child.  The 
defciidniit  brings  error. 

The  main  contention  of  the  defendant  is  that  the  Tff- 
diet  is  not  sustained  by  sufficient  evidence.  It  vmiW 
serve  no  useful  purpose  to  set  out  the  testimony.  Ai 
usual  in  cases  of  this  kind,  there  is  no  direct  testimony 
save  that  given  by  the  respective  parties.  The  te«5tiiiiony 
of  the  complaint  is  clear  and  positive  that  the  defendant 
is  the  father  of  the  child;  that  of  the  defendant  is  equiHy 
clear  and  positive  that  he  ifl  not    The  testimony  of  eack 
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I  corroborated  by  that  of  other  witnesses.  There  are  also 
lets  and  circumstances,  shown  in  evidence,  which  tend  to 
iscredit  the  testimony  given  by  the  respective  parties. 
This  is  a  civil  proceeding,  and  a  bare  preponderance  of 
ie  evidence  is  sufficient  to  sustain  a  verdict  of  guilty. 
Itschuler  v,  Algaza,  16  Neb.,  631;  Olson  v,  Peterson,  33 
Teb.,  358;  Strickler  v.  Grdss,  32  Neb.,  811;  Dukchart  v. 
'oughman,  36  Neb.,  412;  Robh  v.  Hcmtt,  39  Neb.,  217; 
)avi8on  v.  Cruse,  47  Neb.,  829.    The  evidence  is  of  such 

character  that  reasonable  minds  might  draw  exactly 
pi)08ite  inferences  from  it.  It  is  well  known  that,  under 
uch  circumstances,  a  verdict,  which  is  only  required  to 
e  supported  by  a  preponderance  of  the  evidence,  will  not 
e  disturbed. 

It  is  next  contended  that  the  court  erred  in  omitting  to 
liarge  the  jury  that  the  burden  was  upon  the  plaintifif  to 
how  that  she  was  a  resident  of  the  county  where  the  ac- 
ion  was  brought  at  the  time  of  filing  her  complaint.  This 
ontontion^  in  view  of  the  record,  can  not  be  sustained, 
["he  evidence  is  clear  and  uncontradicted  that  the  com- 
>lainanl  was  an  actual  resident  of  the  county  where  the 
lomplaint  was  filed.  The  term  resident  or  residence,  as 
ipplied  to  the  complainant,  is  not  used  in  the  sense  in 
vhich  it  is  employed  in  the  Civil  Code,  but  applies  as  well 
:o  the  county  in  which  the  mother  of  the  child  may  actu- 
lUy  reside,  and  which  is  liable  to  be  charged  with  its  sup- 
port, although  she  may  in  effect  have  a  home  in  another 
:!Ounty  or  state.  While  the  proc(»edings  may  be  brought 
in  the  county  where  the  mother  has  a  legal  settlement,  it 
naay  also  be  brought  and  prosecuted  to  judgment  in  the 
county  of  her  actual  residence.  Clark  v,  Carey,  41  Neb., 
780.  There  being  no  issue  on  that  point,  it  was  properly 
withheld  from  the  jury. 

The  court  gave  the  following  as  part  of  its  charge  to 
the  jury: 

"In  ('(mai<lering  and  determining  what  weight  or  effect 
vou  will  jjive  the  testimouv  of  each  witness,  you  should 
take  into  consideration  what  interest  or  want  of  interest 
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the  witness  has  in  the  result  of  the  suit;  his  or  Lt^ 
meanor  upon  the  stand;  the  apparent  intelIio:ence  or  ^^ 
of  intelligence  of  the  witness;  the  opportunitv  or  «di 
of  opportunity  of  the  witnesses  for  knowing  the  facts  r^ 
cerning  which  they  testify;  the  probability  or  impr^' 
bility  of  the  facts  related  by  the  witnesses,  and  their  a; 
parent  candor  and  fairness  or  want  of  such  where  t, 
nesses  directly  contradict  each  other. 

"You  should  consider  all  the  testimonv  in  the  <^^ 
and,  after  considering  it  all  and  the  surrounding  tinm 
stances  appearing  on  the  trial,  determine  which  of  tl 
witnesses  are  the  most  worthy  of  credit  and  give  cr^i 
accordingly." 

One  objection  urged  against  the  foregoing  instnica 
is  the  use  of  the  word  "effect"  in  connection  with  the  wrr 
"weight."  The  defendant  insists  that  the  words  do  b^ 
mean  the  same  thing,  and  that,  used  together,  they  b;i*i  - 
tendency  to  confuse  the  jury.    We  are  unable  to  concur  c 
that  view.     The  two  words,  as  used  in  the  instriin ir 
mean  precisely  the  same  thing,  and  either  of  them  ex 
presses  the  idea  the  learned  judge  sought  to  convey  to  tk 
jury.    The  use  of  both,  to  convey  the  same  idea,  was  ^ 
doubt  to  make  the  meaning  more  clear  and  the  laDgna." 
of  the  instruction  more  forcible. 

Another  objection,  urged  against  this  instruction,  is 
based  on  the  clause,  "where  witnesses  directly  oontradi^ 
each  other."  The  defendant  contends  that,  by  the  use  of 
such  clause,  the  jury  were  liable  to  infer  that  the  iusrrm 
tion  applied  only  to  the  testimony  of  such  witnesses  w1i««j* 
testimony  was  contradicted.  We  do  not  think  it  pn>baUi' 
that  the  jury  drew  any  such  inference;  but  af^suniiug  iha: 
they  did,  and  that  the  court  intended  that  they  should,  it 
does  not  follow  that  the  instruction  is  erronet.>u.s.  The 
matters  which  the  court  instructed  that  the  jury  shi^uM 
take  into  account  in  weighing  the  testimony,  are  matters 
wliich  they  undoubtedly  should  take  into  account  wberi 
tlie  testimonv  is  that  of  witnesses  who  contrjKliet  t^ob 
other.     Conhofiuently,  it  would  not  be  improper  for  tbeiu 
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o  take  such  matters  into  account  in  weighing  testimony 
%'liieb  has  been  contradic^ted  by  other  witnesses.  Hence, 
he  instruction,  even  if  limited  in  its  application  as  the 
lefondant  contends  the  jury  may  have  limited  it,  was  not 
111  proper.  The  most  that  can  be  said  is  that  the  court 
should  have  given  another  instruction  applicable  to  the 
:estimony  not  covered  by  the  instruction  given.  But  as  no 
L'omplaint  is  made  of  such  omission,  and  as  no  such  in- 
struction was  tendered,  the  omihsion  to  give  it  is  not 
available  as  error. 

Another  objection  to  this  instruction  is  based  on  the 
closing  paragraph.    The  defendant  insists  that  in  the  use 
of  the  words,  "and  the  surrounding  circumstan(*cs  appear- 
ing on  the  trial,"  the  court  erred,  because  it  did  not  limit 
the  jury  to  the  considerations  of  such  matters  as  were  di- 
rectly connected  with  the  testimony  offered  on  the  trial. 
We  do  not  think  this  objection  is  well   founded.     The 
phrase,   "circumstances  appearing  on  the  trial,''   is   the 
equivalent  of  "circumstances  shown  on  the  triaF-  and  we 
do  not  think  that  a  jury  of  ordinary  intelligence,  after 
having  been  instructed  that  the  complainant  was  refpiired 
to  establish  her  charge  by  a  preponderance  of  the  evidence, 
were  at  all   likely  to  have  inferred   that   they  were  at 
liberty  to  take  into  account  matters  not  shown  in  evidence. 
After  the  jury  had  retired  to  deliberate  on  their  verdict, 
the  court  on  its  own  motion  recalled  them  and  gave  the 
following  instruction : 

"You  now  have  been  deliberating  upon  your  verdict  for 
more  than  twenty-nine  hours.  Now,  where  a  jury  finds  a 
difficulty  in  agreeing,  and  the  various  jurors  entertain 
different  ideas  concerning  the  evidence  or  the  inferences 
and  conclusion  to  be  drawn  therefrom,  it  is  the  duty  of 
each  juror  to  patiently  listen  to  and  consider  the  argu- 
ment of  his  fellow  jurors,  with  an  honest  desire  to  ascer- 
tain the  truth  of  the  matters  concerning  which  you  dis- 
agree. No  juror  should  contend  for  his  original  ideas  or 
conchisions  concerning  matters  of  disagreement  after  he 
has  become  convinced  that  his  position  first  taken   was 
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wrong  no  juror  should  hold  out  througli  a  spirit  of  src 
bornness.  Neither  should  a  juror  pcniiit  the  friVi^J  li; 
or  admiration,  the  ill  feeling  or  prejudice,  he  niav  oux-^' 
tain  for  any  counsel  connected  with  the  case  to  in/JiuB*- 
him. 

"Considerable  time  has  been  consumed  in  the  trial  >-. 
this  case.  It  is  not  probable  that  further  evidence  can  V 
furnished  another  jury  in  the  trial  of  the  case  if  yon  a-* 
finally  discharged  because  you  can  not  ap^ree  and  clit-  ^-sh- 
is  again  tried.  You  are  probably  in  as  favorablr  a  r*<«>i^ 
tion  to  decide  the  case  as  another  jury  can  be.  I  want  v.n 
to  realize  that  it  is  your  work  and  jour  duty  to  decide  tbi> 
case,  and  to  decide  it  correctly.  I  hope  you  will,  on  rttir 
ing  to  your  room,  do  so,  each  with  the  honest  conscientivc^ 
desire  to  agree  and  to  return  a  verdict  which  is  jnsiiti-^ 
by  the  evidence  and  the  law,  and  which  will  meet  the  ap 
probation  of  your  own  conscience." 

In  regard  to  the  foregoing  instruction,  the  defen<lio 
first  contends  that  the  court  had  no  author! tv  to  in>iTnc\ 
the  jury  after  they  had  retired,  except  upon  the  recjiiet^t  tf 
the  jury  as  provided  by  section  287,  Code  of  Civil  Pr(K>ii 
ure.  Such  is  not  the  rule.  This  court  has  held  that  ik 
re(*alling  of  the  jury  for  further  instructions  is  so  faJ* 
within  the  discretion  of  the  trial  court  as  not,  of  itself,  tn 
present  a  subject  for  review,  McCIary  v.  St  nil,  44  Neb.. 
175.  Thompson,  in  his  work  on  Trials,  volume  2,  scctioD 
23G3,  says  that  it  is  the  privilege  of  the  presiding  judge  to 
recall  the  jury  and  give  them  additional  instructi<»ns, 
until,  in  his  opinion,  he  has  fully  i)ossessed  their  minds  of 
the  law  of  the  case. 

Another  objection,  urged  against  the  last  instruction, 
is  that  it  had  a  tendency  to  cause  some  of  the  jurors  to 
abandon  their  personal  opinions  and  convictions  and  o 
force  a  verdict.  We  do  not  think  the  instruction  is  open  \> 
that  objection.  It  is  a  well-known  fact  that,  after  a  pi  ^ 
longed  controversy,  pride  of  opinion  is  apt  to  blind  t.  » 
eyes  to  the  truth.  The  instruction  under  consideratir  i 
was  well  calculated  to  impress  upon  the  jury,  that  th  ' 
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ere  not  to  bo  iiiiiuenced  by  such  pride,  and  to  direct  their 
ttention  to  their  real  duties.  A  similar  instruction  was 
pheld  in  Commonwealth  v.  Tuey,  8  Cush.  [Mass.],  X. 
Q  Allen  V.  Woodson,  50  Ga.,  53,  an  instruction  that  the 
atse  had  been  troublesome,  had  cost  much  time  and  trouble 
>  investigate,  and  that,  therefore,  there  should  be  a  ver- 
ict,  was  held  proper.  See  also  Pierce  v.  Rehfus,  35  Mich., 
3 ;  State  v.  Rollins,  77  Me.,  380 ;  2  Thompson,  Trials,  sec- 
ion  2302. 

We  discover  no  error  in  the  record  and  recommend  that 
he  judgment  of  the  district  court  be  affirmed. 

Glanvillb  and  Barnes,  CO.,  concur. 

Affirmed. 


3.  VoN  Forel  bt  al.  v.  State  of  Nebraska,  ex  rbl.  Clark 

P.  Ansley. 

Filed  Scptembeb  17,  1903.    No.  13,108. 

Commissioner's  opinion.    Department  No.  1. 

«  CoUeges  and  tTniversities:  Agent  of  State:  Principal  and  Agent. 
The  State  University  of  Nebraska  is  a  state  institution,  and  ita 
board  of  regents  is  an  agent  of  the  state.  State  v,  Moore,  46  Neb., 
at  page  379,  followed  and  approved. 

t.  CoUeges  and  tTniTersities:  Ministerial  Acts  of  Regents:  Man- 
damus. The  board  of  regents  of  the  State  University,  in  allow- 
ing certificates  for  salaries  of  professors  in  that  institution  duly 
fixed  by  law,  act  ministerially,  and  mandamus  will  lie  to  compel 
their  action  in  this  particular. 

\.  Golleges    and    UniTersities:      Mandamus:      Case    Distinguished. 

Btate  V.  Mortensen, Neb., ,  95  N.  W.  Rep.,  831  examined 

and  distinguished. 

Error  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Frost,  J.    Affirmed. 

Wilson  d  Brown,  for  plaintiffs  in  error. 

Clark  d  Allen,  contra. 
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Oldham,  G. 

This  is  a  mandamns  proceeding  instituted  on  tbe  s 
lation  of  Clark  P.  Ansley,  a  professor  in  the  Univerfiiij  f' 
Nebraska,  during  the  school  year  of  1898  and  IS^^. 
compel  the  board  of  r^ents  to  issue  a  certificate  for  t 
balance  of  salary  earned  by  him  as  an  instructor  is  ti 
institution  during  this  year.  The  petition  alleges  that : 
salary  of  his  position  had  been  fixed  at  the  sum  of  f  lid 
per  annum;  that  all  services  for  the  year  had  been  r& 
deredy  and  that  defendants  had  issued  him  certifiet^^ 
to  the  amount  of  (1,250,  and  no  more.  There  was  a  m 
in  the  court  below;  judgment  for  the  relator,  and  defes 
ants  bring  error  to  this  court  No  motion  for  a  new  tr^ 
was  filed  in  the  court  below  and,  consequently,  the  e&: 
question  before  us  for  review  is  the  sufficiency  of  pl^ 
tifif's  petition  to  sustain  the  judgment 

In  addition  to  the  things  above  set  out  the  petitioE  i 
leged  that  at  the  time  of  its  filing  there  was  and  still  t 
a  fund  in  the  state  treasury,  appropriated  by  the  legisk 
ture,  to  pay  salaries  of  the  university  professors,  * 
amount  of  which  exceeds  plaintiff's  claim^  against  wLiu 
said  claim  is  a  just  and  lawful  charge. 

It  is  urged  by  plaintiffs  in  error  that  this  allegatiai  i 
too  indefinite  in  that  it  fails  to  describe  the  funds  or  wbei 
they  were  appropriated.  We  think  this  allegation  ii 
clearly  sufficient  after  judgment  And  again,  it  is  douU 
ful  whether  or  not  this  allegation  is  essential  in  the  pn> 
ceedings  against  the  board  of  regents,  since  section  S 
chapter  87,  Compiled  Statutes  [Annotated  Statutes,  sectiia 
11220]  provides  that  disbursements  from  the  nniversitj 
funds  shall  be  made  by  the  state  treasurer  upon  warracn 
drawn  by  the  auditor,  who  shall  issue  warrants  upon  cer 
tiflcates  issued  by  the  board  of  regents,  signed  by  tte 
president  and  secretary.  While  this  allegation  wonid  m 
doubtedly  be  essential  in  an  action  against  the  auditor  if 
he  had  refused  to  draw  the  warrant  on  a  certificate  pre- 
sented, duly  signed  by  the  president  and  secretary  of  ihfi 
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rd  of  regents,  we  are  not  fully  convinced  that  it  would 
Bsential  in  an  action  to  compel  the  officers  of  the  board 
ssue  the  certificate  for  services  rendered.  But  in  any 
it  we  think  the  allegation  sufficient  against  an  attack 
ie  for  the  first  time  in  this  court, 
t  is  further  urged  that  the  relator  had  an  adequate 
ledy  at  law  by  suit  for  damages  against  the  board  and, 
sequently,  that  mandamus  will  not  lie.  This  contention 
)ased  on  the  theory  that  the  state  universitj-  is  an  edu- 
ional  corporation  and  not  properly  speaking  a  state 
titution.  But  this  contention  flies  in  the  face  of  a  long 
e  of  decisions  of  this  court,  beginning  with  Regents  v. 
Connelly  5  Neb.,  at  page  428,  and  ending  with  State  i\ 
\ore,  46  Neb.,  at  page  379,  in  which  we  held  that  the 
iversity  is  a  mere  state  institution,  and  the  board  of 
;ents  a  state  agent.  In  the  latter  case  it  was  specifically 
Id  that  the  state  university  is  a  state  institution,  and 
it  the  funds  of  the  university  were  not  merely  intrusted 
the  state  treasurer  as  custodian  for  the  university,  but 
jre  covered  into  the  treasury  and  became  a  part  of  the 
ite's  funds  intrusted  to  him  in  his  official  capacity  as 
ite  treasurer.  Section  5,  chapter  87,  supray  makes  it  the 
ity  of  the  board  of  regents  to  fix  the  salaries  of  the  pro- 
ssors  and  instructors  in  that  institution,  and  section  25 
akes  it  the  duty  of  the  regents  to  certify  claims  against 
le  institution  to  the  auditor.  It  is  a  well  established 
pinciple  that  county  and  city  boards  and  the  auditor  of 
iiblic  accounts  of  the  state  act  ministerially  in  allowing 
aims  for  salaries  fixed  by  law,  and  that  when  they  re- 
ise  to  act  mandamus  will  lie  to  compel  action.  It  was 
rged  in  the  oral  argument  by  plaintiffs  in  error  that  this 
ase  is  controlled  by  the  recent  decision  in  State  v.  Mor- 

zmen, Neb., y  95  N.  W.  Rep.,  831,  which  held 

liat  mandamus  will  not  lie  against  state  officers  to  compel 
he  specific  performance  of  contracts.  This  is  as  far  as 
he  decision  goes.  In  the  case  at  bar  mandamus  was  in- 
oked,  not  to  compel  the  specific  performance  of  a  con- 
ract,  but  to  require  the  issuance  of  a  certificate  for  serv- 
ces  rendered  under  a  compensation  fixed  by  law. 
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It  is  therefore  recommended  that  the  judgment 
district  court  be  affirmed. 
Hastings  apd  Ames,  CC,  concur. 


Mabt  B.  Swift,  appellee,  v.  Mrs.  Birdie  Boyle 
appellants. 

Filed  Septembeb  IT,  1903.     No.   13.120. 
Commfssloner'B  opinion.    Departmeat  Mo.  L 
JCortga^es:     Appbaisal  Defectiyk. 

Appeal  from  the  district  court  for  Douglas  c< 
Tried  below  before  Dickinson,  J.    Rcverst-d. 

James  L.  Boi/lc,  per  se,  and  E.  F.  Morcarty,  for  ; 
lants. 

Y.  O.  8tri(l-l€t;  contra. 

Ames,  0. 

This  is  an  appeal  from  an  order  of  confirmation 
judicial  sale  of  real  estate.  There  are  two  grounds  i' 
ception  as-sijined.  First,  that  the  property  was  appi; 
and  that  it  sold  too  low.  There  is  no  allegation  of  fr 
Second,  that  one  of  the  appraisers  was  not  a  fret'holdf 
the  county.  There  is  no  evidence  tendingto  siipixiH 
assifiniiient,  except  that  an  attorney  for  the  ap|>i'(l 
made  affidavit  that  he  had  rarefullly  examined  the  ni-. 
of  the  county  and  was  unable  to  ascertain  therefr<»m 
one  of  the  appraisers  was  a  freeholder,  and  that,  in  1 
he  was  not  a  freeholder.  We  think  this  evidence  a 
and  unrebutted  is  sufficient  for  the  purpose  intentleil. 

It  is  recommended  that  the  judgment  of  the  dist 
court  be  reversed  and  the  sale  set  aside. 

Hastings  and  Oldham,  CO.,  concur. 

Reversed  and  sale  set  asid 
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HN  B.  Staunchpield  et  al.,  Executors  op  the  Estatb 
OF  H.  O.  Spaulding,  Dbgbased,  y.  Karl  Jbuttb^ 

Filed  Septembeb  17,  1903.    No.  13,130. 

Commissioners  opinioti.    Department  No.  S. 

BCortga^es:  Fossglosube:  Deficiency:  Seivoff  and  Countxb- 
olaim:  Waste.  In  an  action  to  recover  a  deficiency  after  fore- 
closure of  a  mortgage,  the  mortgagor  may  set  up,  by  way  of 
counter-claim,  damages  sustained  by  reason  of  waste  committed 
by  the  mortgagee  in  possession. 

TroBt  Deeds:  Foreclosure  Out  of  Court:  Mortgages:  Titlb.  A 
trust  deed  executed  by  way  of  security  is  in  effect  a  mortgage, 
and  foreclosure  thereof  out  of  court  by  sale  under  the  powers 
therein  contained  conveys  no  title. 

Trust  Deeds:  Foreclosure:  Mortgagee's  Sale  of  Buildings: 
Waste.  Where  a  mortgagee  in  possession  under  such  a  sale  dis- 
poses of  buildings  upon  the  property  and  permits  them  to  be 
removed  by  the  purchasers,  he  becomes  liable  for  waste. 

Bvidence:  Presumptions:  Laws  of  Foreign  States.  It  is  pre- 
sumed that  the  laws  of  another  state  are  the  same  as  our  own, 
in  the  absence  of  proof  to  the  contrary. 

Evidence:  Absence  of  Deed:  Introduction  of  Record.  The  record 
of  a  deed  may  be  shown  without  inquiry  as  to  the  original  when- 
ever the  evidence  as  a  whole  fairly  indicates  that  the  original  is 
not  in  the  possession  or  under  the  control  of  the  party  offering 
such  proof. 

Evidence:  Record  of  Deed:  When  Primary:  Statutes.  But  in 
such  case,  the  record  is  primary  evidence,  by  virtue  of  section 
13,  chapter  73,  Compiled  Statutes  [Annotated  Statutes,  section 
10213],  and  the  rule  that  there  are  no  degrees  of  secondary  evi- 
dence does  not  apply. 

Error  from   the  district  court  for   Dawson   county. 
Pried  below  before  Sullivan,  J.    Rever^eA. 

E.  A.  Cook  and  Beavis  &  Reavis^  for  plaintiffs  in  error. 

Geo.  G.  OilUm^  contra. 

Pound,  0. 

This  is  an  action  ui>on  a  note,  evidently  brought  to  re- 
cover a  deficiency  after  foreclosure  of  a  trust  deed.    The 
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defendant  sets  up  that  plaintiff,  through  his  agents,  I? 
closed  without  notice  to  or  kflowledge  of  the  defeLiii: 
and,  while  in  possession  under  such  foreclosure,  si  k 
house  upon  the  land,  which  was  removed  by  the  purci;:^' 
He  pleads  also  that  plaintiff's  agent  entered  into  an  a.:?^ 
ment  with  defendant  whereby  the  latter  was  to  convtj  ri- 
land  in  consideration  of  $25  and  surrender  of  the  \^ii*^ 
and  that,  in  pursuance  of  such  agreement,  he  executf^J ; 
deed  which  plaintiff's  agent  caused  to  be  recorded.  TrLi 
was  had  to  the  court,  which  found  for  the  defendant  P^* 
ceedings  in  error  are  brought  by  the  executors  of  the  ploli 
tiff,  who  died  pending  suit 

The  answer  is  very  carelessly  drawn,  and  a  great  deal  s 
left  to  inference  or  intendment,  without  any  sj>eoific  a> 
gation.    As  its  sufficiency  was  challenged  at  every  su: 
in  the  lower  court,  we  have  some  doubt  whether  in  i> 
present  form  it  will  sustain  a  judgment    But  the  defen^* 
which  the  pleader  was  evidently  endeavoring  to  state  ar^ 
in  our  judgment,  maintainabla    In  an  action  to  recovef  a 
deficiency  after  foreclosure  of  a  mortgage,  the  morigii^^ 
may  set  up,  by  way  of  counter-claim,  damages  sustaintc 
by  reason  of  waste  committed  by  the  mortgagee  in  p> 
session.    Smith  v.  Fife^  2  Neb.,  10.    Possibly  it  would  fe 
better  to  say  that  the  mortgagor  might  treat  the  siile  d 
the  house  severed  from  the  freehold  as  a  conversion,  and. 
waving  the  tort,  maintain  a  set-off  in  qua^i-coutrna  to 
recover  the  value.    Wherever  one  might  waive  a  tort  aini 
sue  in  assumpsit  at  common  law,  he  may  maintain  a  ser 
off  under  the  Code  against  any  claim  arising  out  of  am- 
tract.     Several  cases  which  really  involve  set-off  Lave. 
been  spoken  of  as  cases  of  counter-claim,  as  for  instan*  e, 
Sheiblcy  v,  Dixon  County^  61  Neb.,  409.    But  the  question 
is  not  material  in  this  case.    A  trust  deed  executed  by  way 
of  security  is,  in  effect,  a  mortgage,  and  foreclosure  themif 
out  of  court  by  sale  under  the  power  therein  eontiiind 
conveys  no  title.     Conistock  v.  Michael^  17  Neb.,  2SS. 
Hence,  where  a  mortgagee  in  possession  under  such  a  sale 
disposes  of  buildings  upon  the  property  and  permits  them 
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to  be  removed  by  the  purchasers,  he  becomes  liable  for 
waste.  It  is  true  in  this  case  the  property  was  in  an  ad- 
joining state,  but  there  is  no  evidence  as  to  the  laws  of 
that  state  and,  in  the  absence  of  proof  to  the  contrary,  we 
must  presume  that  the  laws  of  that  state  are  the  same  as 
our  own.  Schmitt  d  Brother  Go,  v.  Mahoney,  60  Neb.,  20; 
Welion  v.  Atkinson,  55  Neb.,  674.  We  do  not  think,  how- 
ever, that  a  judgment  for  the  defendant  can  be  supported 
on  this  defense  alone.  The  plaintiff  credits  |200  as  the 
proceeds  ef  trustee's  sale.  If  the  defendant  insists  the 
sale  was  invalid  the  plaintiff,  as  purchaser  at  the  sale,  is 
not  to  be  charged  with  that  sum.  The  damages  which  the 
evidence  will  fairly  show  upon  the  defendant's  counter- 
claim are  not  at  all  sufficient  to  wipe  out  the  whole  amount 
ef  the  note  and  interest. 

As  to  the  other  defense,  as  the  reply  is  a  general  denial, 
an  essential  part  of  defendant's  case  was  to  show  the 
contents  of  the  deed  he  claims  to  have  made  to  plaintiff, 
under  his  agreement  with  plaintiff's  alleged  agent.  He 
attempted  to  prove  this  by  testimony  that  he  had  ex- 
amined the  records  of  the  county  in  which  the  land  lay, 
where  he  found  it  recorded,  and  that  he  knew  its  con- 
tents, at  least  as  to  the  point  in  question,  only  from  in- 
spection of  such  record.  He  was  then  permitted  to  stii.e 
who  were  the  grantees,  as  shown  by  the  record.  Th.s 
evidence,  which  was  objected  to,  was  clearly  incompetent, 
and  will  not  support  the  findings  and  judgment.  The 
record  of  a  deed  may  be  shown  without  inquiry  as  to  the 
original  whenever  the  evidence  as  a  whole  fairly  indicates 
that  the  original  is  not  in  the  possession  or  under  the  con- 
trol of  the  party  offering  such  proof.  Delancy  v.  Erriclc- 
son^  10  Neb.,  492,  501;  Rupert  v.  Penner,  35  Nob.,  587. 
But  in  such  case,  the  record  is  made  primary  evidence  by 
the  express  provisions  of  section  13,  chapter  73,  Compiled 
Statutes  [Annotated  Statutes,  section  10213],  and  hence 
the  rule  that  there  are  no  degrees  of  secondary  evidei.  .'e 
does  not  apply.  Unless  properly  acknowledged  substanci- 
ally  in  accordance  with  the  statute,  the  deed  would  not 
58 
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be  entitled  to  record,  nor  the  record  admissible  in  e^ 
dence.  Maxwell  v.  Eiggins,  38  Neb.,  671,  The  evidtii' 
received  in  the  case  at  bar  does  not  even  purpart  t«»  s  «■- 
that  the  record  claimed  to  have  been  examined  woultl  h  • 
be(*n  competent.  As  the  cause  was  tried  to  the  court,  *L'  > 
is,  of  course,  a  presumption  that  this  evidence  \^as  n* 
considered.  But  if  we  leave  it  out  of  account,  the  > 
fendant's  case  is  without  support  in  a  matoriaJ  rt'sj>ecL 

We  recommend  that  the  judgment  be  reversed  and  ife- 
cause  remanded  for  a  new  trial. 

DuFFiB  and  Kirkpatrick,  CO.,  concur. 

Reversed  and  remaxped. 


Mary  A.  Hutchinson,  appellee,  v.  Maugaretha  Smi:^ 

ET  AL.,  APPELLANTS. 
FiLKD  Septembeb  17,  1903.     No.  13,138. 
Commissioner's  opinion.    Department  No.  1, 

1.  Mortgages:     Foreclosure:     Description:     Ortectiox  After  S.vlt 

Prejudice.  "On  proceedings  to  affirm  a  sale  of  mortgaet^  jr*- 
ises,  no  objection  will  be  heard  founded  on  an  erroneous  or  ia- 
perfect  description  of  the  premises  in  any  of  the  procc^uiE;? 
unless  it  be  alleged  and  shown  that  the  party  objecting  wi:!  t*? 
prejudiced  thereby;  nor  in  cases  of  personal  service  or  appeaw3">e 
of  such  party  in  the  action,  and  such  erroneous  or  imi>er:*«: 
description  occurs  in  proceedings  before  judgment."  Cooper  r 
Foss,  15  Neb.,  515. 

2.  Mortgages:     Foreclosure:     Confirmation:     Objections:     Juris>Br- 

TioN  AT  Chambers.  Jurisdiction  to  confirm  a  sale  carries  wiii  6 
jurisdiction  to  overrule  objections  to  it. 

Appeal  from  the  distriet  court  for  Douglas  countj. 
Tried  below  before  Dickinson,  J.    Affirmed. 

George  A,  Maguey,  for  appellants. 

Crane  d  Boueher  and  Daniel  Horrigan,  contra. 
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Hastings,  C. 

•This  is  an  appeal  from  a  confirmation  of  sale.  It  is  com- 
>lained  that  the  court,  in  overruling  the  objections  to  the 
lale  and  confirming  it,  erred,  first,  because  the  decree  and 
►rder  of  sale  merely  described  the  property  as  lot  13  in 
>lock  15,  in  Walnut  Hill  Addition  to  Omaha,  and  second, 
)ecause  the  district  judge  overruled  objections  and  entered 
confirmation  of  the  sale  at  chambers. 

So  far  as  the  first  objection  is  concerned,  the  altnost 
identical  description  in  an  appraisement  in  Fulton  v. 
Ryan,  60  Neb.,  9,  is  held  sufficient  on  the  ground  that  the 
courts  will  take  judicial  notice  that  Omaha  is  situated  in 
Douglas  county.  In  Cooper  v.  Foss^  15  Neb.,  515,  the  first 
point  of  the  syllabus  is  as  follows:  "On  proceedings  to 
affirm  a  sale  of  mortgaged  premises,  no  objection  will  be 
heard  founded  on  an  erroneous  or  imperfect  description 
of  the  premises  in  any  of  the  proceedings,  unless  it  be 
alleged  and  shown  that  the  party  objecting  will  be  preju- 
diced thereby;  nor  in  cases  of  personal  service  or  appear- 
ance of  such  party  in  the  action,  and  such  erroneous  or 
imperfect  description  occurs  in  proceedings  before  judg- 
ment." 

So  far  as  the  second  point  is  concerned  it  is  conceded  in 
the  brief  of  plaintiff  in  error  that  a  district  judge  has 
jurisdiction  to  confirm  a  sale  at  chambers,  but  it  is  urged* 
that  he  has  no  jurisdiction  to  do  anything  more  and  in 
this  case  he  found  it  necessary  to  overrule  objections.  It 
would  hardly  seem  to  require  any  consideration  or  argu- 
ment to  show  that  the  jurisdiction  to  confirm  a  sale  neces- 
sarily carries  with  it  jurisdiction  to  overrule  objections. 
The  fact  that  confirmation  can  only  be  had  after  ten  days' 
notice  to  the  opposite  party  clearly  shows  that  it  was  ex- 
pected that  that  party  should  be  heard  as  to  the  sale  and 
his  objections,  if  he  made  any,  passed  upon. 

It  is  recommended  that  the  order  of  the  district  court 
be  aflGirmed. 

Ames  and  Oldham,  CO.,  concur. 

Affirmed. 
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Samuel  Gordon,  appellee,  v.  Annie  M.  Stewart  et  ^l. 

appellants. 

Filed  September  17,  1903.    No.  13,142. 
Commissioner's  opinion.    Department  No.  2. 

1.  Homestead:    Husband  and  Wife:     Secx)nd  Marriage  Void:     Errrrr 

Descent  and  Distribution.  One  S.,  having  children,  not  miociL 
and  an  insane  wife,  at  all  times  residents  of  England,  owned  a 
dwelling  house  and  lived  therein  with  a  woman  with  whom  fee 
had  entered  into  a  void  marriage  contract.  After  the  death  of  i- 
his  children  and  true  widow  claimed  the  property  by  d«e«at  43 
having  been  the  homestead  of  S.  That  It  was  his  homestesl 
doubted,  but  not  determined. 

2.  Mortgages:     Lien  Paid  by  Stranger:     Husband  and  Wife:     Sixx:-^ 

Marriage  Void:  Subrogation.  The  property  was  incumbered  tj 
a  valid  mortgage  lien;  plaintiff  loaned  S.  money  with  which  ti» 
lien  was  paid  off  and,  in  good  faith,  took  a  mortgage  on  tbe 
property  executed  by  S.  and  the  woman  with  whom  he  was  liviEi. 
as  husband  and  wife.  Held,  That  plaintiff  has  a  lien  on  rbe 
property  for  the  money  loaned  and  so  used,  either  by  virtue  (& 
his  mortgage  or  that  by  subrogation,  he  has  such  lien  by  rirtuJ 
of  the  lien  so  paid.  Held  further.  That  plaintiff  was  not  a  mt^it 
volunteer,  and  that  claimants  may  not  avoid  his  mortgage,  and 
retain  the  benefit  of  the  release  of  the  prior  valid  lien. 


Appeal  from  the  district  court  for  Lancaster  counrj. 
Tried  below  before  Frost,  J.    Affirmed. 

John  L.  Sundean  and  Frederick  Shepherd^  for  appel- 
lants. 

F.  L,  Sumpter  and  Mockett  &  Polk^  contra. 

Glanville,  0. 

The  plaintiff,  Samuel  Gordon,  commenced  tint  notion 
in  the  district  court  for  Lancaster  countv  to  foreclrw^'  a 
mort.trase  made  by  Robert  R.  Stewart,  now  deceaseil,  and 
Annie  M.  StcAvart,  defendant,  as  husband  and  wife,  for 
tlie  sum  of  f300  covering  property  at  that  time  occupit^ 
by  the  mort<]jagors.  The  action  was  commenced  apiinst 
Annie   M.   Stewart,  individually  and   as   administratrix, 
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nd  afterguards  the  appellants,  Martha  Stewart,  Margaret 
Itewart  and  Margaret  J.  Harm,  intervened,  and  P.  J. 
Slmen  was  substituted  as  administrator  of  the  estate  of 
lobert  R.  Stewart,  who  died  intestate  while  still  living  on 
he  property.  Margaret  Stewart  is  alleged  and  admitted 
o  have  been  the  wife  of  the  deceased  Robert  R.  Stewart, 
nd  Martha  Stewart  and  Margaret  J.  Harm  are  his  daugh- 
ers  by  the  said  Margaret  Stewart. 

It  appears  from  the  pleadings  and  evidence  that  the 
leceased,  Robert  R.  Stewart,  left  England  in  1881,  leav- 
ng  behind  him  the  above  named  daughters  and  his  wife, 
hen  and  ever  since  insane  and  incarcerated  as  insane  in 
m  asylum  there;  that  he  became  a  resident  of  this  state 
oon  after  and  kept  up  a  correspondence  with  his  daugh- 
ers  for  some  time;  that  he  acquired  the  property  in 
luestion  in  the  city  of  Lincoln  and  incumbered  the  same 
vith  a  valid  mortgage  before  he  commenced  to  occupy  it 
n  any  manner,  and  afterwards  commenced  to  live  on  the 
>roperty  with  the  defendant  Annie  M.  Stewart,  as  hus- 
}and  and  wife  under  the  guise  of  a  void  marriage;  that 
thereafter,  the  plaintiff  was  induced  to  lend  money  with 
pv^hich  to  pay  off  the  prior  mortgage,  taking  the  mortgage 
n  question  to  secure  its  repayment;  that  the  money  ad- 
vanced by  the  plaintiff  was  actually  paid  upon  the  prior 
lien  and  the  release  thereof  received  and  turned  over  to 
the  deceased  by  the  plaintiff ;  that  the  deceased,  Robert  R. 
Stewart,  and  the  defendant  Annie  M.  Stewart,  by  the  re- 
citals of  said  mortgage,  represented  themselves  to  be  hus- 
band and  wife,  and  that  the  defendant  Annie  M.  Stewart, 
B8  well  as  plaintiff,  believed  in  the  existence  of  such  rela- 
tion. 

The  district  court  found  for  the  plaintiff,  and  entered  a 
decree  of  foreclosure.  The  above  named  interveners,  and 
the  administrator,  seem  to  have  appealed.  The  brief  of 
appellants  is  signed  by  the  attorneys  only,  without  show- 
ing for  whom  they  appear,  but  the  interveners  and  ad- 
ministrator seem  to  have  given  the  supersedeas  bond,  and 
we  take  it  the  brief  is  for  them. 
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Appellants  contend  that  because  the  deceased  lived  o: 
the  property  and  was  married  when  the  plaintiflTs  mort 
gage  was  made,  the  mortgage  is  void  under  section  4  of  <nr 
homestead  act  [chapter  36,  Compiled  Statutes;  Annoiatel 
Statutes,  section  6203],  and  say  in  their  brief,  *'Api»4 
lants  make  two  points:  first,  the  appellee  was  not  enti:!*J 
to  subrogation;  second,  the  court  erred  in  adjudging  th^r 
the  premises  in  controversy  were  not  the  homestead  oi 
Kobert  Stewart/^ 

The  appellee  contends  that  the  occupancy  of  the  pn*f^ 
erty  by  the  mortgagors,  living  together  in  violation  of  law. 
could  not  make  it  the  homestead  of  the  dei^eased  iikt:- 
gagor;  that  the  presumption  that  the  home  of  the  husl^mi 
is  the  home  of  the  legal  wife  is  rebutted  by  the  evidtn'?**; 
and  that  if  it  be  true  that  the  mortgage  given  to  him  i? 
a  nullity,  he  is  entitled  to  the  lien  of  the  mortgage  lii^ 
money  paid  off,  by  subrogation. 

It  goes  without  saying,  that  a  court  of  equity  will 
scrutinize  the  record  very  carefully  and  minutely  aLd 
examine  a  wide  range  of  the  law  before  it  will  admit  itself 
powerless  to  prevent  the  inequity  attempted  by  the  ap^ 
pellants.  The  court  feels  no  sympathy  for  a  dantrhter 
that  will  reach  out  seven  thousand  miles  to  shake  the 
plaintiff's  lien  from  this  property  which  his  money  La*! 
relieved  from  a  pre-existing  valid  lien,  bj^  proving  thai 
her  father  died  an  unprosecuted  felon,  so  that  she  may  in- 
herit his  property  free  from  the  lien.  If  the  court  can  not 
reach  natural  justice  without  doing  violence  to  the  prin- 
ciples of  law  governing  its  action,  it  will  adhere  to  tlu^^* 
principles  and  say,  "The  law  allows  it^  and  the  ci>urT 
awards  it,"  but  we  do  not  think  equity  will  disappoint 
justice  in  this  case. 

There  is  no  room  for  contention  between  the  plaintiff 
and  the  interveners  about  the  fact  of  the  prior  niarriaire, 
because  of  the  admission  in  the  pleadings,  and  the  deter- 
mination of  the  case  must  turn  upon  the  interpretation  tt) 
be  given  the  statute  and  the  enforcement  of  the  principles 
of  equity  applicable  to  the  facta. 
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Some  of  the  provisions  of  our  homestead  act  are  as 
ollows:  Section  1  [Annotated  Statutes,  section  6200], 
►rovidos  for  a  homestead  "consisting  of  the  dwelling-house 
Q  which  the  claimant  resides."  Section  4  [Annotated 
statutes  6203]  reads:  "The  homestead  of  a  married  per- 
on  can  not  be  conveyed  or  incumbered  unless  the  in- 
itrument  by  which  it  is  conveyed  or  incumbered  is  ex- 
ecuted and  acknowledged  bj^  both  husband  and  wife." 

All  the  provisions  of  the  statute  are  entitled  to  a  liberal 
construction  for  the  purpose  gf  carrying  out  the  intention 
)f  the  legislature,  and  have  always  been  so  construed  by 
>ur  court.  If,  in  order  to  secure  its  benefits  to  the  persons 
for  whose  benefit  the  law  is  made,  a  construction  is  neces- 
sary and  can  be  reasonably  made  as  a  construction  of,  not 
an  addition  to,  the  statute,  that  should  be  adopted  and 
adhered  to,  even  though  there  be  cases  wherein  such  con- 
struction might  work  a  hardship  probably  never  contem- 
plated by  the  lawmakers. 

This  case  is  an  equity  case,  before  us  on  appeal,  w^here 
the  appellant  is  entitled  to  a  trial  de  novo^  and  it  becomes 
our  duty  to  examine  both  the  law  and  the  evidence  and 
arrive  at  such  conclusion  as  we  find  to  be  right  and  in 
accordance  wuth  law;  but  we  find  the  facts  are  hardly  in 
dispute  at  all,  therefore,  only  the  law  must  be  found  and 
applied.    In  addition  to  what  has  been  stated  as  the  con- 
tention of  the  parties,  there  is  this  question  involved  in 
the  case;    Can  the  interveners  claim  the  benefits  of  the 
release  of  the  prior  valid  lien  on  this  property,  secured  by 
the  use  of  plaintitT's  money,  procured  by  the  pretense  of 
an  apparently  valid  mortgage,  without  being  estopped  to 
deny  the  burden  attempted  to  be  imposed  by  the  same 
entire  transaction? 

There  are,  then,  three  questions  that  may  require  in- 
vestigation: (1.)  Was  plaintiff's  mortgage  valid?  If  it 
was,  the  decree  is  right  as  it  stands.  (2.)  If  plaintiff's 
mortgage  is  void,  then  is  he  entitled  to  be  subrogated  to 
the  benefits  of  the  lien  his  money  paid  off*  or,  if  it  be  not 
strictly  a  right  of  subrogation,  will  he  be  given  an  interest 
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in  the  property,  on  the  principle  of  equity  upon  wh'.: 
resulting  trusts  are  established,  to  the  extent  of  the  bene: 
ment  to  the  estate  produced  by  the  use  of  his  money,  pro- 
cured from  him  by  the  false  pretense  of  a  mortgage,  r- 
parently,  and  by  him  believed  to  be  good,  though  in  U'^ 
void?    If  he  shall  be  found  to  have  this  right,  we  will  tfc-i 
inquire  whether  the  decree  may  stand,  or  whether  we  ^ 
required  to  reverse  and  remand  the  ca^e  to  fix  the  amoiii 
of  siich  interest    (3.)  Have  the  interveners  estopped  thm 
selves  to  question  the  validity  of  plaintiff's  lien  by  iE>:s^ 
ing  on  retaining  the  benefits  of  the  release  and  oi>p*«5iiif 
subrogation,  thus  electing  to  hold  the  benefit  of  the  ti-as?- 
. action,  knowing  the  benefit  was  obtained  by  an  attempts 
fasten  the  biirden  of  the  new  mortgage  on  the  estata   t 
thev  have,  the  decree  should  stand  as  made. 

Taking  up  the  last  of  these  questions,   it  seems  to  n 
they  may  be  so  estopped  by  their  election.     Of  course  i: 
would  never  do  to  allow  the  homestead  of  a  married  pe: 
son  to  be  incumbere^d  or  conveyed  by   estoppel,  to  tif 
evasion  of  the  statute.    But  when  the  owner  died,  assum- 
ing  for  the  purposes  of  this  argument  that  this  propenr 
was  his  homestead,  it  passed,  under  section  17  [Annotated 
Statutes,  6216]  of  the  homestead  act,  to  the  intervecen 
free  from  any  necessity  of  continued  occupancy,  or  any 
restraints  upon  its  alienation,  and  they  are  in  a  position, 
with  reference  to  their  interest  in  the  property,  to  now 
create  an  equitable  estoppel  of  the  character  sugge^iteil. 
They  could  mortgage  or  convey  it  in  the  same  manner  a^ 
other  lands,  and  nothing  of  its  homestead  character,  aftei 
descent  cast  under  section  17,  remains,  except  its  exemp- 
tion from  pre-existing  debts.     See  Cooley  v.  Janicn,  54 
Neb.,  33;  Nehraiika  Loan  &  Trust  Co.  v.  Smassal,  38  Xek, 
516. 

In  Ball  V.  Hooper,  47  Neb.,  Ill,  it  is  held:  "WTiere  A. 
purchased  land  and  caused  it  to  be  conveyed  to  his  wife, 
he  giving  at  the  time  of  the  conveyance  a  mortgage  in  his 
own  name  upon  the  land  to  secure  a  portion  of  the  pu^ 
chase  money,  the  wife,  by  accepting  the  deed,  adopted  also 
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the  mortgage.  It  l>(H*anie  an  equitable  mortgage  upon  the 
land."  In  that  case  the  heirs  of  the  wife  were  contesting 
the  validity  of  the  mortgage  as  an  incumbrance  of  their 
mother's  estate  in  the  land.  While  this  holding  in  the 
case  cited  was  based  upon  the  fact  that  the  husband  was 
acting  as  the  agent  of  the  wife  in  the  transaction,  it  seems 
to  us  the  underlying  equitable  principle  is  the  same  in  the 
case  before  us.  In  this  case  the  husband  procured  the  re- 
lease, and  the  betterment  of  the  estate  interveners  are 
claiming  by  assuming  the  power  to  create  a  new  lien 
thereon.  Can  interveners  insist  on  holding  this  benefit 
without  thereby  consenting  that  in  equity  the  burden 
which  secured  the  benefit  shall  be  sustained? 

In  Clark  v.  Board  of  County  Commissioners  of  Saline 
County^  9  Neb.,  516,  this  court  quoted  from  Pimental  v. 
City  of  Ban  Francisco,  21  Cal.,  at  page  362,  this  language 
with  approval :  "The  legal  liability  springs  from  the  moral 
duty  to  make  restitution.  And  we  do  not  appreciate  the 
morality  which  denies  in  such  cases  any  rights  to  the  in- 
dividual whose  money  or  other  property  has  been  thus 
appropriated.  The  law  countenances  no  such  wretched 
ethics;  its  command  always  is  to  do  justice." 

Upon  the  question  of  plaintiff's  right  to  subrogation,  or 
right  to  trace  his  money  into  the  estate,  there  is  much  in 
reason  and  authority  to  sustain  his  position.  His  money 
was  obtained  for  the  ostensible  purpose  of  paying  off  a 
valid  lien,  and  was  so  applied;  it  was  obtained  on  a  con- 
tract to  give  him  a  new  valid  lien  on  the  property  for  his 
debt;  an  appai'ently  valid  lien  was  offered;  if  it  was  void, 
the  facts  making  it  void  were  known  by  the  mortgagor 
through  whom  the  interveners  claim  title  by  descent;  had 
the  void  character  of  the  mortgage  been  discovered  while 
the  money  was  in  the  control  of  the  mortgagor,  it  could 
have  been  recovered  as  a  trust  fund;  if  it  had  been  ex- 
pended to  enlarge  the  estate  by  purchasing  an  additional 
lot,  equity  would  establish  a  trust  thereon  in  plaintiff's 
favor,  because  it  had  been  obtained  by  fraud,  or  paid  upon 
a  mistake  of  fact;  and  because  instead,  it  was  paid  to  bet- 
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ter  the  estate  by  removing  a  valid  lien,  Le  surelv  m  -  . 
protected  to  the  extent  of  giving  him  a  lii^n  or  iuMvr 
the  estate  as  it  stands,  or  else  by  reviving  the  old  T^' 
his  use  by  subrogation. 

In  Hill,  Trustees,  144,  it  is  said:  "Wherever  t!-^ 
cumstances  of  a  transaction  are  such  that  the  j^ers** 
takes  the  legal  estate  in  property  can  not  also  eLJ'j 
beneficial  interest,  w  ithout  necee;sarily  violating  > 
established  principle  of  equity,  the  court  will  imn*^:- 
raise  a  constructive  trust,  and  fasten  it  up-Dn  tb?  ^ 
science  of  the  legal  owner,  so  as  to  convert,  him  b' 
trustee  for  the  parties  who,  in  equity,  axe  entitled  w 
beneficial  enjoyment," 

In  Bohn  Sash  d  Door  Co.  v.  Case,  42  Xeb.,  281.  tht ;' 
tion  of  the  right  of  a  mortgagee  to  be  siibrogutni  r* 
rights  of  the  holders- of  prior  mortgages  paid  by  iV 
fiideration  of  his  mortgage  is  discussed  at  some  lenj;ti 
while  the  court  held  in  that  case  that  the  ri^^ht  of  siil: •- 
tion  was  not  shown,  yet  the  discussion  of  the  quf>ti»i 
instructive.    The  trial  court  in  that  case  had  allowt^l^ 
rogation  as  against  the  holders  of  several  nie<.haiiit'>' >• 
on  the  ground  that  the  evidence  showed  that  che  liuldrr^ 
these  liens  were  virtually  chargeable  with  fraud  in  in- 
junction with  the  mortgagor  to  deceive  the  mortga^iri^  ^ 
to  induce  him  to  believe  in  the  non-exiwstence  of  their  1:  • 
prior  to  the  time  of  their  being  fikxl.    The  evidemv  in  ti' 
regard  was  examined  and  held  not  to  justify  such  iiiijio. 
and  therefore  subrogation  against  the  apix?llants  was  i 
nied  by  this  court. 

It  will  be  noticed  that  these  parties  who  rcrjisfrt]  tb 
right  of  subrogation  were  parties  who  did  not  claim  iinl'*' 
the  mortgagor  by  title,  or  interest  thereafter  a(M|ui>l 
and  were  not  therefore  in  privity  with  the  mort«:a;ror  a.*  to 
his  right,  title  and  interest  in  the  i)roperty  as  held  by  Mq 
at  the  time  the  mortgage  was  made.  In  the  case  M^vc 
us,  the  interveners  can  stand  in  no  better  plight  than  ih" 
deceased,  Robert  R.  Stewart,  as  their  claim  of  title  i> 
through  him  by  inheritance. 


\ 
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The  following  language  is  quoted  from  the  opinion: 
"What  was  regarded  as  the  pivotal  inquiry  in  that  case 
[Blodgett  v.  Hitt,  29  Wis.,  169],  is  indicated  by  the  follow- 
ing language  quoted  from  the. opinion:  *But  the  question 
is  not  alone,  What  is  the  natural  and  inherent  justice  of 
the  case?  but  it  is,  Are  the  principles  and  rules  of  equity 
jurisprudence,  as  recognized  and  enforced  by  courts  of 
equity,  sufficiently  broad  and  comprehensive  to  reach  the 
case,  and  compel  the  heirs  to  repay  the  sums  which  the 
defendant  has  thus  paid  for  their  J)enefit  before  they  will 
be  permitted  to  take  possession  of  the  land  in  contro- 
versy?' "  It  will  be  noted  in  this  language  that  the  con- 
clusion reached  could  not  have  been  attained  alone  on  the 
consideration  of  what  is  the  natural  and  inherent  justice 
of  the  case,  but  it  was  required  that  there  should  concur 
with  this  some  well  recognized  principle  of  equity  juris- 
prudence which  would  compel  the  heirs  to  repay  the  sums 
which  the  defendant  had  paid  out  for  their  benefit.  The 
consensus  of  all  the  cases  cited  to  sustain  the  subrogation 
in  favor  of  JeflPeries  &  Sons  is  that  there  must  exist  the 
equitable  principle  just  noted.  In  some  instances  this 
equitable  principle  forbids  that  heirs  shall  profit  by  in- 
valid administrators'  sales  made  under  misapprehen- 
sion, causing  such  invalidity.  So,  where  money  has  been 
advanced  by  way  of  loan  or  otherwise  because  of  miscon- 
ception of  the  condition  of  the  title,  it  has  been  held  that 
there  should  exist  the  right  of  subrogation  to  the  mortgage 
or  other  security  released  by  payment  of  the  money  ad- 
vanced. Of  this  class  was  Bctts  v.  Sims,  35  Neb.,  840.  In 
all  the  cases,  however,  it  is  noticeable  that  there  exists  a 
sufficient  basis  for  equitable  relief.  In  some  it  is  because 
of  mistake — a  well  recognized  equitable  ground  for  the 
interference  of  courts,  irrespective  of  whether  there  is  in- 
volved the  right  of  subrogation  or  some  other  right.  In 
another  class  of  cases  there  exists  the  right  of  subrogation 
because  of  the  intent  with  which  loans  have  been  made  for 
the  payment  of  prior  mortgages.  Of  the  class  just  men- 
tioned, the  case  of  Emmert  v.  Thompson,  52  N.  W.  Kep. 


j 
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(Miiin.)^  31,  is  an  example.    Because  in  this  case  there  v: 
concisely  stated  the  conditions  necessary    to   entitle  | 
subrogation  of  the  nature  just  mentioned,   the  folloTz.: 
language  is  quoted:  "The  better  opinion  noiir  is  that  • 
who  loans  his  money  upon  real  estate  security  for  t: 
express  purpose  of  taking  up  and  discharging  liens    ■ 
incumbrances  on  the  same  property  has  thus  paid  the  & 
at  the  instance,  request,  and  solicitation   of  the  debi-* 
expecting  and  believing,  in  good  faith,  that  his  secar: 
will  of  record  be  substituted,  in  fact  in   place  of  tk 
which  he  discharges,  is  neither  a  volunteer,  stranger,  m' 
intermeddler,  nor  is  the  debt,  lien,  or   incumbrance  i^ 
garded  as  extinguished,  if  justice  requires  that  it  shou .' 
be  kept  alive  for  the  benefit  of  the  person  advancing  tk- 
money,  who  thereby  becomes  the  creditor." 

The  case  of  Betts  v.  Siins,  cited  in  the  foregoing  opii- 
ion,  was  where  Betts  and  wife  were  attempting  to  qme 
title  to  their  homestead  against  the  defendant,  wb 
claimed  through  a  deed  to  the  premises,  void  because  ma^l^ 
only  by  the  husband.  While  holding  under  such  deed,  ik 
defendant  had  mortgaged  the  premises,  and  with  the  pnv 
ceeds  paid  off  valid  mortgages  existing  at  the  date  of  tit 
deed,  and  it  was  held  that  the  defendant  should  be  sulh 
rogated  to  the  rights  of  the  several  mortgagees,  and  tiat 
he  was  entitled  to  a  decree  of  foreclosure  in  the  action 
brought  to  quiet  plaintiflf's  title. 

Ayres  v.  Proha^co,  14  Kan.,  175,  was  where  the  hom^ 
stead  was  selected  from  the  property  of  the  wife,  fore- 
closure proceedings  had  been  had,  and  to  save  the  prop- 
erty by  satisfying  the  decree,  a  new  loan  was  made,  bat 
the  mortgage  attempted  to  be  given  to  secure  the  same 
was  found  to  be  void.  It  is  held  in  the  syllabus:  "And 
the  mortgage  being  void  as  to  the  wife  and  being  on  jproj^- 
erty  owned  by  her  and  occupied  by  herself  and  husband  as 
a  homestead,  the  mortgage  is  also  void  as  to  both  hasband 
and  wife." 

It  was  also  held  in  that  case  that  a  party  who  receireB 
an  involuntary  benefit  is  not  estopped  from  denying  the 
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validity  or  legality  of  a  pretended  instrument  made*  as 
security  for  the  money  resulting  in  such  benefit  It  was 
found  in  this  case  tliat  the  money  received  on  the  void 
mortgage  was  paid  in  discharge  of  the  decree  already  ren- 
dered, and  the  case  was  remanded  to  ascertain  the  amount 
so  expended;  the  court,  by  Valentine,  J.,  holding:  "It 
would  seem  that,  where  one  person  advances  money  with 
the  consent  of  the  owner  of  a  homestead  to  extinguish 
some  existing  lien  upon  such  homestead,  with  the  under- 
standing of  the  parties  that  the  person  so  advancing  such 
money  shall  acquire  a  lien  upon  such  homestead,  such 
person  will  in  equity  acquire  such  lien  to  the  extent  of  the 
money  so  advanced  and  so  used  to  extinguish  such  first 
mentioned  lien,  notwithstanding  the  instrument  claimed 
to  create  or  to  evidence  such  lien  in  favor  of  the  party  so 
advancing  the  money  may  be  void." 

Levy  V.  Martin^  48  Wis.,  198,  was  where  the  plaintiff 
had  taken  a  mortgage  from  the  executor  of  the  deceased 
owner  of  the  mortgaged  premises,  believing  that  the  mort- 
gage would  be  valid  because  of  proceedings  had  in  the  pro- 
bate court ;  such  proceedings  were,  however,  found  to  be  in- 
valid. The  money  was  borrowed  for  the  purpose  of  paying 
certain  valid  mortgage  and  tax  liens  upon  the  mortgaged 
property,  and  was  so  applied.  The  prayer  of  plaintiff's 
petition  is  in  part  as  follows :  "That  he  may  be  subrogated 
to  all  the  rights  of  Martin  under  said  $600  mortgage;  that 
the  satisfaction  of  said  mortgage  may  be  canceled,  and  the 
mortgage  declared  a  continuing  lien  upon  the  premises." 
In  the  pleadings  it  was  alleged  on  one  side,  and  denied 
upon  the  other,  that  the  executor  had  promised  to  secure 
an  assignment  of  the  pre-existing  mortgage.  It  is  said 
in  the  opinion :  "The  really  important  question  in  the  case 
is,  whether  the  plaintiff,  upon  the  undisputed  facts,  is 
equitably  entitled  to  a  prior  lien  to  the  extent  he  would  if, 
as  assignee,  he  were  foreclosing  the  |()00  Martin  mort- 
gage." And  again:  "But,  independent  of  any  agreement 
upon  the  subject,  it  is  insisted  that  the  plaintiff  has  an 
equitable  right  to  have  his  mortgage  declared  a  prior  lien ; 
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and  we  think  this  claim  must  be  sustained  to  the  esi^ 

of  the  amount  due  on  the  |600  mortgage,  and  the  tir 

paid  out  of  the  money  advanced  to  the  executors  bv  „ 

plaintiff.    The  grounds  for  that  relief  rest  upon  priBr-Y  -^ 

of  natural  justice  and  equity,  which  are  amply  vindi^^i- 

in  the  decisions  above  cited,  especially  in  the  exhaiisu" 

opinion  of  Mr.  Justice  Lyon  in  Blodgett  v.  Hilt  [29  W*-.] 

169].     The  plaintiff  loaned  his  money  to  the  executors  :^j 

pay  off  the  $600  mortgage  and  taxes,  which  were  m(^iz 

brances  upon  the  property,  and  confessedly  liens  priori: 

right  and  superior  in  ecjuity  to  any  lien  that  ilartin  a: 

quired  under  his  mortgages  of  1873-4.      This  |OtK)  mon 

gage  was  given  by  the  testator  and  wife  to  Martin  in  iSS^ 

was  past  due,  and  Martin  wanted  his  money.     The  pla* 

tiff  loaned  his  money  at  the  solicitation  of  the  exetBt^^Js 

to  take  it  up  and  relieve  the  estate.    It  is  true,  the  plaiLiif 

took  from  the  executors  at  the  time  the  $800  mort^v^e  rr 

suit,  relying  upon  the  validity  of  the  license  of  the  \r^ 

bate  court  of  Racine  county  authorizing  and  dirertius:  i'\ 

executoi*s  to  execute  that  mortgage  for  the  purpose  of  pr> 

curing  this  loan.     But  it  is  conceded  that  this  lioensti? 

defective  and  does  not  bind  the  heirs;  consequenily  tit 

security  upon  which  the  plaintiff  relied  has  practiealij 

failed.    Still  his  money  has  been  applied  to  the  dij^hars:? 

of  just  debts  against  the  estate,  and  he  has  the  prior  rigiii 

to  be  reimbursed  out  of  the  estate  to  the  extent  of  tie  Ib 

cumbrances  which  he  has  removed. 

"It  is  objected  that  in  furnishing  the  money  to  discharp 

these  incumbrances  he  was  a  mere  volunteer,  in  whose  b^ 

lalf  there  can  be  no  subrogation.    But  the  plaintiff  loaufi 

lis  money  at  the  request  of  the  executors,  relying  upon  ti^ 

alidity  of  the  mortgage  which  they  had  been  ordered  by 

le  probate  court  to  execute,  and  is  not  to  be  treated  as  a 

)lunteer  in  the  legal  sense  of  that  term.     The  case  of 

lod(]ctt  V.  Hitt,  is  decisive  upon  that  point    See  also 

lyne  v.  Hathaway,  3  Vt.,  212.'^ 

The  court  held:   "That  plaintiff,  as  security  for  his  ad- 
aces,  is  entitled  to  be  subrogated  to  M.'s  rights  as  mor*- 
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Lgee,  under  such  first  mortgage ;  and  this  not  only  against 
le  heirs,  but  also  as  against  M.'s  subsequent  mortgages." 
The  case  of  Jones  v.  Parker^  51  Wis.,  218,  was  a  case 
here  a  mortgagee  released  a  valid  existing  mortgage  on 
le  premises  involved,  taking  a  new  mortgage  for  the  debt, 
ad  it  appears  that  the  new  mortgage  was  void  as  to  the 
omestead  estate  and  dower  right  of  the  wife,  although  the 
rior  mortgage  was  valid  as  against  such  rights,  and  it 
rsB  held,  "That  equity  will  treat  said  substituted  mort- 
;age  as  continuing  to  the  plaintiflE  all  the  rights  he  had 
mder  the  original  mortgage  as  to  homestead  and  dower." 
In  The  Home  Savings  Bank  v.  Bierstadt^  168  111.,  618, 
►1  Am.  St.  Rep.,  146,  it  is  said  by  Phillips,  C.  J. :  "Subro- 
jation,  as  a  principle  of  equity  jurisprudence,  is  generally 
confined  to  the  relation  of  principal  and  surety  and  guar- 
intors,  or  to  a  case  where  a  person  is  compelled  to  remove 
\  superior  title  to  that  held  by  him  in  order  to  protect  his 
3w^n,  and  also  to  cases  of  insurers.    The  general  principle 
5f  subrogation  is  confined  and  limited  to  these  classes  of 
cases :  Bishop  v,  O'Connor^  69  111.,  431 ;  Borders  v.  Hodges j 
154  111.,  498.    Whilst  these  general  heads  include  the  doc- 
trine and  principles  of  subrogation,  that  doctrine  has  been 
steadily  expanding  and  growing  in  importance  and  extent 
in  its  application  to  various  subjects  and  classes  of  per- 
sons.   This  equitable  principle  is  enforced  solely  for  the 
accomplishment  of  substantial  justice,  where  one  has  an 
equity  to  invoke  which  can  not  injure  an  innocent  i)erson. 
The  right  of  subrogation  which  springs  from  the  mere 
fact  of  the  payment  of  a  debt,  and  which  is  included  under 
the  heads  first  above  stated,  is  what  is  termed  legal  subro- 
gation, and   exists   only    where    included   within    those 
classes.    Biit,  in  addition  to  this  principle  of  legal  subro- 
gation, there  exists  another  principle,  which  is  termed 
conventional  subrogation,  which  results  from  an  equitable 
right  springing  from  an  express  agreement  with  the  debtor, 
by  which  one  advances  money  to  pay  a  claim  for  the 
security  of  which  there  exists  a  lien,  by  which  agreement 
he  is  to  have  an  equal  lien  to  that  paid  off,  wher'^upon  he 
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is  entitled  to  the  benefit  of  the  security  which  he  has 
tied  with  the  expectation  of  receiving  an  equal  lien 
V.  The  New  Jvrscy  M.  R.  Co.,  31  N.  J.  Eq.,  105 ;  Tijrr 
Ward,  102  111.,  29;  Tradesmen's  BuihHng  AHSociail 
Thompson,  32  N.  J.  Eq.,  133." 

Wilton  V.  Mayberry,  75  Wis.,  191,  17  Am.  St.  Eep., 
is  a  case  where  the  plaintiff,  as  the  court  found,  ''in 
friendship,  without  any  selfish  interest  whatever,"  In 
money  with  which  to  pay  off  a  valid  existing  niortj:;i; 
the  premises,  and  which  was  actually  so  paid,  and 
mortga^  discharged  of  record,  under  an  agreement 
the  mortgagors  and  owners  of  the  property  would  est 
to  him  a  new  mortgage  for  the  amount  so  advanced,  \< 
tiff  in  confidence  paid  the  money  and  caused  the  j 
mortgage  to  be  released,  whereupon  the  owners,  ins 
of  giving  such  new  mortgage,  deeded  the  land,  with  in 
to  defraud  the  plaintiff,  to  the  defendant  John  R.  ] 
herry,  who  had  full  knowletlge  of  the  loan  and  the  aj 
ment  under  which  it  was  made.  The  plaintiff  broughi 
action,  setting  up  the  facts  and  praying  to  be  subro^ 
in  the  place  of  the  mortgagee  of  the  prior  valid  morij; 
The  defendants  demurred  generally,  and  stottd  upon 
demurrer.  It  was  contended  that  the  i)etition  sIio 
that  the  plaintiff  was  a  mere  volunteer  and  had  no  inic 
in  the  land  to  protect  and  could  not  be  subrogateij 
prayed.  The  court,  distinguishing  the  case  from  ci 
where  subrogation  is  sought  merely  because  tbe  mn 
borrowed  was  paid  in  extinguishing  a  lien  withoui 
understanding  or  agreement  or  expectation  that  the  cr 
tor  should  have  an  equal  lien  on  the  property,  held  x 
the  plaintiff  was-not  a  volunteer  and  was  entitled  to  t 
rogation  as  prayed. 

The  following  recent  decisions  all  sustain  the  righl 
subrogation  under  circumstances  which  render  them 
principle  authority  in  the  present  case,  and  several 
thein  are  directly  in  point.  Texas  Laud  rf  TjOan  Co. 
Blalorl-,  76  Tex.,  85,  13  S.  W.  Rep.,  12;  Soiilhrrn  Bii 
ing  &  Loan  Assoviaiion.v.  Page,  46  W.  Va.,  302;  FauU 
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Calloway,  123  Ala.,  325,  26  So.  Rep.,  504;  Markillie  v. 

Allen,  120  Mich.,  360,  79  N.  W.  Rep.,  568;  Backer  v. 

Pyne,  130  IndL,  288,  30  N.  E.  Rep.,  21 ;  Stevens  v.  King, 

84  Me.,  291,  24  Atl.  Rep.,  850 ;  Johnson  v.  Tootle,  14  Utah, 

482,  47  Pac.  Rep.,  1033;  Merchants  &  Mechanics  Rank  v. 

Tillman,  106  Ga.,  55,  31  S.  E.  Rep.,  794;  Frishee  v.  Frishee, 

86  Me.,  444,  29  Atl.  Rep.,  1115;  Emmert  v.  Thompson,  49 

Minn.,  386,  52  N.  W.  Rep.,  31;  Draper  v.  Ashley,  104  Mich., 

527,  62  N.  W.  Rep.,  707;  Union  Mortgage,  BoAxking  & 

Trust  Go.  V.  Peters  &  Trezevant,  72  Miss.,  1058,  18  Ro. 

Rep.,  497;  Dorra;h  v.  Hill,  73  Miss.,  787,  19  So.  Rep.,  961, 

and  Fowler  v.  Ma/us,  141  Ind.,  47, 40  N.  E.  Rep.,  66. 

There  are  many  cases  where  subrogation  has  been  de- 
nied, among  them  Bible  v.  Wisecarver,  50  S.  W.  Rep. 
[Tenn.],  670;  Brown  v.  Rouse,  125  Cal.,  645;  Carolina 
Interstate  Building  d  Loan  Ass^n  v.  Black,  119  N.  Car., 
323,  and  Rice  v.  Winters,  45  Neb.,  517,  but  most  of  them 
are  where  the  unfortunate  condition  of  the  party  seeking 
subrogation  is  due  to  negligence  or  mistake  of  law,  and 
we  have  not  discovered  any  case  where  the  equities  are  so 
strong  as  in  the  one  before  us  where  the  right  has  been 
denied. 

The  case  of  Ric^  v.  Winters,  supra,  was  where  a  mort- 
gagee whose  money  went  to  pay  a  first  lien  on  the  mort- 
gaged premises  while  there  existed  a  second  mortgage 
lien,  supposed  by  the  plaintiff  to  have  been  released,  when 
in  fact  the  record  showed  no  valid  release,  sought  sub- 
rogation. The  second  mortgagee  was  a  holder  for  value, 
and  this  court  declined  to  cut  him  out  of  his  right  to  hold 
his  first  lien  upon  the  premises,  and  refused  to  subrogate* 
the  plaintiff  to  the  benefits  of  the  mortgage  paid  off.  In 
the  case  before  us  the  interveners  are  not  holders  for  value, 
they  claim  under  the  deceased  mortgagor,  whose  fraud, 
willful  or  constructive,  whose  false  pretense,  willful  or 
unwitting,  but  nevertheless  false,  deceived  the  plaintiff  into 
parting  with  his  money,  and  they  stand  in  no  better  light 
than  he  would  if  alive  and  making  this  fight  for  himself. 

One  of  the  cases  cited  by  Ragan,  C,  is  /Etna  Life  Insur- 
59 
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ance  Co,  v.  Middlcporty  124  U.  S.,  534,  as  siistaininjr  tbt* 
propositions,   "(1)   That  the  person   seeking    its    bect'ii: 
must  have  paid  a  debt  due  to  a  third  party,  before  he  <md 
be  subrogated  to  that  party's  rights;  and    (2)    that  ia 
doing  this  he  must  not  act  as  a  mere  volunteer,  but  od 
compulsion,  to  save  himself  from  loss  by  reason  of  a  su- 
perior lien  or  claim  on  the  part  of  tlie  person  to  whom  lit? 
pays  the  debt,  as  in  cases  of  sureties,  prior  mortgages,  Hq^ 
The  right  is  never  at*corded  in  equity  to  one  who  is  a  mere 
volunteer  in  paying  a  debt  of  one  person   to  another." 
That  case  was  where  the  plaintiff  had  purehased   void 
bonds  issued  by  the  city  of  Middleport,  and  claimed  the 
benefits  of  subrogation  to  the  rights  of  the  holders  of  a 
debt,  due  from  the  city,  supposed  to  have  been  paid  by  the 
bonds.     The  plaintiff  bought  the  bonds  as  they  stood  in 
the  market  as  a  matter  of  speculation   or   investnioDt 
merely;  it  had  no  dealings  with  the  city,  had  paid  ni» 
money  to  the  city,  and  had  paid  no  debt  of  the  city;  the 
parties  to  whom  the  city  owed  the  debt  were  still  the  ow  d 
ers  of  the  claim,  and  the  plaintiff  was  held  not  entitled  to 
subrogation.    We  think  the  case  is  not  in  point  and  is  n«^t 
in  conflict  with  the  cases  herein  cited,  holding  that  a  pe^ 
son  standing  in  the  position  of  the  plaintiff  Gordon  is  no\ 
a  mere  volunteer. 

The  case  of  ^Vat8on  v.  Wilcox,  39  Wis.,  643,  also  ciieil 
by  Ragan,  C,  is  distinguished  by  the  Wisconsin  cases^ 
herein  cited. 

The  courts  of  Michigan,  long  since  the  case  of  KitrlwU 
i\  Miulf/etty  37  Mich.,  81,  cited,  have  adopted  the  principle 
of  subrogation  urged  in  favor  of  the  plaintiff  and  the  oasi.»  • 
of  Fort  Doihjc  Building  d  Loan  Association  v,  Scoit,  53  N. 
W.  l\ep.  [Ia.],  283  is  quoted  from,  on  page  284,  ns  follows: 
"It  was  well  understood  that  the  plaintiff  was  to  accept  a 
new  mortgage,  and  plaintiff  got  all  he  bargained  for. 
There  was  no  mistake,  except  that  the  plaintiff  failed  U} 
exercise  the  diligence  required  in  the  examination  of  the 
records,  and  therefore  failed  to  discover  the  existence  of 
the  judgment  and  the  sale  thereunder.  No  one  can  be 
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blamed,  but  be  must  suffer  loss,  simply  because  he  was 
negligent.  There  is  no  principle  that  will  allow  him  to 
take  advantage  of  that  to  the  injury  of  the  diligent";  and 
this  court  announced  the  law  in  the  third  paragraph  of 
the  syllabus  as  follows:  "The  doctrine  of  subrogation  is 
not  administered  bj  courts  of  equity  as  a  legal  right,  but 
the  principle  is  applied  to  subserre  the  ends  of  justice,  and 
to  do  equity  in  the  particular  case  under  consideration. 
It  does  not  rest  on  contract,  and  no  general  rule  can  be 
laid  down  which  will  afford  a  test  in  all  cases  for  its  ap- 
plication. Whether  the  doctrine  is  applicable  to  any  par- 
ticular case  depends  upon  the  peculiar  facts  and  circum- 
stances of  such  case.  South  Omaha  National  Bank  v. 
Wright  &  Baldicin,  45  Neb.,  23,  followed."  (The  case  fol- 
lowed granted  the  claim  of  subrogation.) 

We  are  of  the  opinion  that  "the  peculiar  facta  and 
circumstances  of  this  case"  are  such  as  to  render  the  equi- 
table doctrine  of  subrogation  applicable,  and  that  this 
holding  is  not  in  conflict  with  any  prior  holding  of  this 
court. 

In  view  of  our  holding  on  the  question  of  subrogation, 
it  may  not  be  necessary  to  decide  whether  or  not  the  plain- 
tiff's mortgage  is  void  as  a  mortgage  upon  the  homestead 
of  a  married  person,  for  the  plaintiff  is  only  interested  in 
his  lien,  and  whether  he  gets  it  by  his  mortgage  or  by 
subrogation,  or  tracing  a  trust  fund,  it  is  all  the  same  to 
him.  A  decision  of  the  homestead  question  involved  herein 
would  not  be  res  judicata  as  to  creditors  of  the  estate  of 
Robert  Stewart,  for  the  administrator  can  not  represent  or 
bind  them  by  being  a  party  to  this  case  and  therein  insist- 
ing that  the  property  involved  is  a  homestead,  which,  if 
true,  entirely  destroys  his  interest  therein.  It  may  well 
be  doubted,  if  the  living  together  of  the  mortgagors  in  the 
relation  existing  between  them,  with  no  member  of  any 
family  joining  in  the  occupancy,  and  no  residence  on  the 
property  by  the  deceased  at  any  time  when  the  illegal  con- 
ditions did  not  obtain,  can  make  the  property  "the  dwell- 
ing house  in  which  the  claimant  resides"  within  the  mean- 
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ing  of  the  statute.     Lane  v.  PhilipSj  69   Tex-,  241,  va? 
where  a  man  and  woman  were  living  upon  the  properf j  a* 
husband  and  wife,  but  in  fact  were  not  such,  and  in  tb- 
opinion  we  find  the  following  language :    'nt  is  veiy  clnir 
that  a  family,  such  as  is  contemplated  by  the  constitnti «; 
and  laws  exempting  the  homestead  from  forced  sale,  cas 
not  be  made  up  with  constitu tents  consisting  only  of  a 
man  and  woman  living  together,  as  were  the  appellant  aii 
the  woman  with  whom  he  lived.  ♦    ♦     ♦     To   constitutf 
a  family,  within  the  meaning  of  the  law  giving  the  L^oit^ 
stead  exemption,  the  persons  who  dwell  together  must  n^ 
in  the  fact  of  so  doing  be  violators  of  the  law  of  the  XamV 
A  similar  holding  is  found  in  Bell  v.  Kcach,  80  Ky,  ui 
page  44. 

In  the  Texas  case,  the  claimant  was  allowed  his  hfurir 
stead  because  of  minor  children,  recognized  as  his,  th<n:A 
in  fact  illegitimate.  Whitlock  v.  Gosson^.  35  Xeb.,  829,  «:& 
where  the  husband  of  an  insane  wife  remaining  in  the  stat** 
of  Illinois,  lived  with  his  children  on  the  land  in  quetitla 
This  was  held  to  create  a  homestead,  and  that  a  niortu'^^::'' 
made  by  the  husband  alone  was  void.  If  the  pniiKny 
involved  in  this  action  became  the  homestead  of  tlie  d^ 
ceased  Stewart  as  claimant,  because  of  the  facts  existing  \i 
relation  thereto,  then  the  plaintiff's  mortgage  is  tohI 
otherwise  it  is  good,  but  in  either  case  he  has  a  lien  tliat 
equity  will  enforce. 

We  think,  moreover,  that  the  evidence  and  pleading? 
sufficiently  establish  that  the  whole  of  the  mouev  Inan^J 
by  plaintiff  was  applied  to  the  payment  of  the  former 
ii)ortf!:age;  and  as  no  contention  is  made  that  the  ani(»uDt 
awarded  by  the  decree  is  wrong  that  his  lien  is  for  the  full 
amount  represented  thereby  and  that  the  decree  of  the 
district  court  should  stand  as  entered. 

We  therefore  recommend  that  the  judgment  of  the  dis- 
trict court  be  affirmed. 

Barnes  and  Albert,  CO.,  concur. 

Affirmed. 
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Thb  State  of  Nebraska^  bx  reu  Joseph  L.  Bakeb^  re- 
liATOR,  V.  Irving  F.  Baxter,  Judge  of  the  District 
Court  of  the  Fourth  Judicial  District  of  Ne- 
braska, respondent. 


Fqjed  Skptebcbbb  17,  1903.    No.  18,1 
Commlsflloneni  oplnioxL    Department  No.  8. 

1.  Pledges:      Fobxolosurx:     Judgment,   Pebsokax.:      Supebsedeas   as 

TO  FoBECLosuBE.  Where  a  decree  awards  the  plaintiff  a  personal 
judgment  against  the  defendants  and  also  directs  the  sale  of 
pledged  property  hy  way  of  foreclosure,  the  defendants  may 
supersede  that  portion  of  the  decree  proyiding  for  foreclosure  of 
the  pledge  without  superseding  the  money  Judgment 

2.  Pledges:     Fobeo!LOSube:     Sufebsedeas:     Discbetion  as  to  Amount 

AND  Conditions.  In  such  case,  it  is  in  the  discretion  of  the  dis- 
trict court  to  fix  the  amount  and  conditions  of  a  bond  to  be 
given  in  order  to  supersede  the  decree  of  foreclosure. 

3.  Pledges:     Fobeolosubx:      Sufebsedeas  r     Failuee   to   Fix   Condi- 

tions: Pbagtige.  R  the  district  court  fails  to  fix  the  conditions 
of  the  bond,  application  should  be  made  for  a  further  order,  and 
there  is  no  supersedeas  until  the  terms  of  the  bond  are  determined 
by  the  court  and  the  required  bond  is  giyen. 

4.  Pledgees:     Fobecijosure:      Sufebsedeas:      Failusb   to   Fix   Condi- 

tions: Pbejudice  When  Bond  Given  Affboved.  But  in  case  bond 
is  given  in  the  amount  fixed  and  upon  reasonable  conditions,  and 
the  district  court,  upon  motion  to  direct  an  order  of  sale,  ap- 
proves the  bond  given,  this  is,  in  effect,  equivalent  to  an  order 
fixing  the  conditions  as  stated  in  such  bond,  and  the  irregularity 
is  not  prejudicial. 

Application  for  writ  of  mandamus,    yfrit  denied. 
Brome  d  Burnett ,  for  relator. 

Hall  d  McOullough,  contra. 

Pound,  O. 

The  applicatioii  for  a  writ  of  mandamus  shows  that 
relator  obtained  a  decree  in  his  favor,  in  a  suit  pending  in 
the  district  court,  by  which  he  was  awarded  a  personal 
judgment  against  certain  defendants  and  also  an  order  of 
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judgment,  which  the  defendants  may  not  be  able  to  do,  in 
order  to  stay  order  of  sale,  pending  appeal  from  the  decree 
of  foreclosure,  which  they  may  be  able  and  anxious  to  do, 
if  permitted.  There  appears  to  be  precedent  for  supersed- 
ing part  of  a  decree  covering  more  than  one  subject.  Cov- 
ington Stock  Yards  Co.  v.  Keith,  121  TJ.  S.,  248.  And  this 
court  evidently  regarded  such  practice  as  admissible  in 
Johnston  v.  Craig,  61  Neb.,  98. 

From  the  amount  and  terms  of  the  bond  given,  it  is  evi- 
dent that  the  parties  intended  to  supersede  that  portion 
of  the  decree  providing  for  foreclosure  of  the  pledge.  To 
do  this,  ther  should  have  obtained  an  order  fixing  the  con- 
ditions of  the  supersedeas,  as  well  as  its  amount,  and  there 
could  be  no  supersedeas  until  the  terms  of  the  bond  were 
determined  by  the  court  and  the  required  bond  was  given. 
When  the  district  court  failed  to  fix  the  conditions  in  its 
order  fixing  the  amount,  application  should  have  been 
made  for  a  further  order.  Carson  v.  Jansen,  65  Neb.,  423, 
91  N.  W.  Rep.,  398.  But  a  bond  had  been  given  in  the 
amount  fixed  and  upon  reasonable  terms  appropriate  to 
the  case;  and  the  district  court,  upon  motion  to  direct  an 
order  of  sale,  approved  the  bond  given.  This  was,  in 
effect,  equivalent  to  an  order  fixing  the  conditions  as  stated 
in  such  bond,  and  the  irregularity  was  not  prejudicial, 
much  less  available  in  collateral  proceinlings.  The  amount 
and  conditions  of  the  bond  were  in  the  discretion  of  the 
district  court,  and  mandamus  is  not  a  proper  remedy  to 
review  its  exercise  thereof.  If  the  amount  is  insuflScient, 
application  to  this  court  by  motion  in  the  appeal  proceed- 
ings will  meet  the  case  sufficiently.  Tulleys  v.  Keller,  42 
Neb.,  788. 

We  recomend  that  the  writ  be  denied. 

DuFFiB  and  Kirkpatrick,  CO.,  concur. 

Writ  denied. 
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William  B.  Smith  m  al.  v.  The  County  of  Clay  in  th 
State  of  Nbbkaska. 

FILED  OCTOBEB  7,  1903.    No.  12,569. 
CommisaloDer'a  opinion.     Department  No.  8. 
CouBtles:    Salabt  of  Clerk:    Fces.    Mitchell  v.  CJav  County,  i>&  Ti.^ 
Rep.,  673,  followed. 
Eruor  from  the  flistrict  court  for  Clay  county.     Trie 
below  before  Stubbs,  J.    H-evcmd. 
S.  W.  Christ!/,  for  plaintitfs  in  error. 
Ambrose  G.  Epperson,  contra. 

POUKD,  C. 

This  case  was  submitted  with  Uitchcn  v.  Clm,  comt 

jji,l,  ,  96  N.  W.  Rep.,  673,  and  turnp  upon  su 

stiiu(iall.v  tbc  same  questions.  For  tlie  reasons  stated 
tlie  latter  case,  we  recommend  that  the  judgment  be  I 
vci-scd  and  the  cause  remanded. 

H.vBNra  and  O1.MIAM,  CO.,  concur  in  recommendu 
jmlgiiu'iit  of  reversal. 

The  inclement  of  the  district  court  is  reversed  and  t 

cause  remanded  for  further  proceedings  according  to  la 

In  arconlauce  with  the  decision  in  mtcliell  v.  Clay  Count 

9(i  N  W.  Rep.,  673. 

Reversed  and  bbma.ndkd. 

No™,-Tl..  orl.lo.  0II.J  m  a.  «..  roportod  .!«..  WW  o.  rob. 
ins  rev.r.ed  .nd  th.  Ooal  opiolon  1.  r.porM  In  M  N.  W.  Rep,.  « 
April  !1  IMt,  tie  c.e  reported  .Ki™  was.  on  rehein.s.  .1»  n»er 

„ver..l.  The  rel.earlos  opinion  In  Smi!«  ..  Counl,  »f  "W.  "por 
obove.  wllch  wu  delivered  by  the  conrl,  may  1»  <™»1  f  » J*. 
Hep.,  501.    Both  opinion,  will  »  roportal  U  th.  omoll  .tat.  reporO 

Retoiiteii. 
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Thomas  Gillispib  v.  Charms  Stappobd. 

Filed  Ootobeb  7,  1903.    No.  12,727. 
Ck>mmlBsioner's  opinion.    Department  No.  8. 

1.  KalicionB  Prosecution:    Pbobablb  Cause:     Statement  to  Counsel: 

Bona  Fides.  One  who  seeks  advice  of  counsel  with  reference  to  the 
commencement  of  a  criminal  prosecution  is  bound  to  act  in  good 
faith  In  the  matter.  He  is  required  to  make  to  reputable  counsel 
a  full  and  fair  statement  of  all  the  material  facts  known  to  him. 
If  he  has  reasonable  ground  for  believing  that  facts  exist  which 
would  tend  to  exculpate  the  accused  from  the  charge,  good  faith 
requires  that  he  shall  either  make  further  inquiry  with  reference 
to  these  facts  and  communicate  the  information  obtained  to 
counsel,  or  that  he  shall  inform  him  of  his  belief  of  their  exist- 
ence, in  order  that  he  may  investigate  with  reference  thereto 
and  take  into  account,  in  forming  his  opinion,  the  information 
obtained  with  reference  to  them.  He  is  not,  however,  required  to 
institute  a  blind  inquiry  to  ascertain  whether  facts  exist  which 
would  tend  to  the  exculpation  of  the  party  accused.  If  he  honestly 
believes  that  he  is  in  possession  of  all  the  material  facts  and  makes 
a  full  and  fair  statement  of  those  facts  to  the  counsel  and  acts  in 
good  faith  on  the  advice  given  him,  this  is  sufficient  to  protect 
him  from  the  charge  of  malicious  prosecution. 

2.  ICalicious  Prosecution:    Statement  to  Counsel  Insuffioient:    Bvi- 

DSNCB  Sufficient.  Evidence  examined,  and  held  to  show  that  a 
defendant  failed  to  make  a  full  and  fair  disclosure  to  his  counsel 
of  the  facts  known  to  him  prior  to  the  commencement  of  a  crim- 
inal prosecution. 

Ebbob  from  the  district  conrt  for  Douglas  county. 
Tried  below  before  Baxter^  J.    Affirmed^ 

W.  O.  Lambert^  for  plaintiff  in  error. 

A.  L.  Sutton  and  E.  R.  Leigh^  contra. 

Dtjppib^  O. 

On  a  certain  day  in  December,  1900,  one  C!oleson  and 
a  stranger  entered  the  place  of  business  of  the  plaintiff 
in  error,  Gillispie,  who  was  a  saloon-keeper  in  South 
Omaha,  Nebraska,  and  the  stranger  induced  the  plaintiff 
in  error  to  cash  two  forged  checks  aggregating  960  and 
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upwards  and  purporting  to  have  been  issued  by  the  Cudaij 
Packing  Company  to  two  of  its  employees.     Several  dajs 
afterwards  and  after  Gillispie  had  learned  of  the  forgerr 
Coleson  again  visited  the  saloon  and  was  accused  by  ikr 
former  with  being  in  confederacy  with  the  stranger  aoi 
threatened  by  him  with  prosecution  unless  he  should  lii^ 
close  the  name  and  identity  of  his  supposed  accompJiee. 
After  some  hesitation  and  apparent  attempt  at  eva^^irs 
Coleson,  under  the  stress  of  such  importunity,  gave  t> 
Gillispie  the  name  of  the  defendant  in  error,  Cbarlc-s  Sta/ 
ford,  as  that  of  the  party  guilty  of  the  transaction.    Staf 
ford  was  a  young  man,  then  and  for  a  considerable  tiu*^ 
previously  employed  by  one  Rushford,  a  respectable  traJe??- 
man  in  said  city  and  of  good  reputation  and  innocent 
Gillispie  at  once  and  without  making  further  inqnirr 
repaired  to  the  office  of  the  police  judge  and  prosecntir? 
attorney  of  the  city,  and  after  relating  to  them  the  for- 
going circumstances,  was  advised  by  the  attorney  to  veriij 
and  file  a  complaint  for  the  arrest  of  Stafford  upim  iL«- 
charge  of  forgery,  which  he  immediately  did  and  the  ar- 
cused  was  apprehended  and  thrown  into  jail  on  the  same 
evening.     Coleson  had  told  Gillispie  that  StaflFord  wa> 
employed  by  Rushford  whose  place  of  business  was  not 
far  distant  from  the  saloon.    Gillispie  saw  the  accused  at 
the  jail  on  the  evening  of  the  arrest,  but  on  account  of 
darkness  and  of  the  fact  that  the  features  of  the  latter 
were  obscured  by  coal  dust,  he  was  unable  to  satisfy  him- 
self as  to  his  identity  with  the  forger  without  the  assist- 
ance of  Coleson  who  was  not  present  and  whom  he  was 
unable  to  find.    At  nine  o'clock  on  the  following  mornin? 
Stafford  was  released  upon  bail  and  at  his  request  tin* 
case  was  continued  until  the  3d  of  January  and  after- 
wards until  the  9th  of  that  month.    On  the  latter  date  at 
the  police  court  all  three  of  the  parties  met  for  the  first 
time,  and  Gillispie  and  Coleson  agreed  that  the  accusoJ 
was  not  the  guilty  party  and  united  in  requesting  a  dis- 
missal of  the  prosecution  which  was  accordingly  don(»- 
This  action  was  then  begun  by  Stafford  against  Gillispie 
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for  damages  for  malioions  prosecution  and  resulted  in  a 
verdict  and  judgment  in  favor  of  the  former,  which  the 
latter  seeks  to  have  set  aside  by  this  proceeding  in  error. 

There  are  two  classes  of  exceptions  taken  to  instructions 
given  by  the  court  of  his  own  motion.  The  first  applies 
to  several  separate  instructions  but  will  be  sufficiently 
illustrated  as  to  all  by  the  criticism  applied  to  one  of 
them.  A  part  of  the  third  instruction  is  as  follows: 
"Probable  cause,  as  used  in  these  instructions,  is  the  ex- 
istence of  such  facts  and  circumstances  as  would  excite 
the  belief  in  a  reasonable  mind,  acting  on  the  facts  within 
the  knowledge  of  the  prosecution,  that  the  person  charged 
was  guilty  of  the  crime  for  which  he  was  prosecuted." 
Counsel  for  plaintiff  in  error  contends  that  this  instruc- 
tion  is  erroneous  because  not  qualified  by  the  insertion 
after  the  word  "prosecution'^  of  the  words  "under  like 
circumstances"  or  some  similar  expression,  so  as  to  ex- 
pressly call  the  attention  of  the  jury  to  the  fact  that  the 
defendant  may  be  supposed  to  have  been,  at  the  time  he 
caused  the  arrest,  laboring  under  some  mental  excitement 
due  to  the  fact  that  he  had  been  defrauded.  We  think, 
however,  that  such  an  amendment  would  have  accom- 
plished nothing  beyond  rendering  the  instruction  tauto- 
logical. In  this  and  the  remaining  instructions  assailed 
on  this  ground  the  attention  of  the  jury  was  called  to  the 

circumstances  tending  to  produce  in  the  mind  of  the  pros- 
ecutor a  belief  in  the  truth  of  his  accusation,  and  we  think 
that  the  jury,  having  heard  the  testimony  and  the  argu- 
ment of  counsel,  must  have  been  sufficiently  aware  that 
they  were  entitled  to  take  into  account  any  circumstances 
of  mental  perturbation  likely  to  confuse  the  judgment  or 
disarm  the  caution  of  an  ordinarily  prudent  man. 

The  remaining  instruction  attacked  by  counsel  for  plain- 
tiff in  error  is  the  following : 

"If  you  find  from  all  the  evidence  that  the  defendant 
did  not  at  or  before  the  time  he  commenced  the  prosecu- 
tion complained  of,  disclose  in  good  faith  all  the  facts  in 
connection  with  said  affair  within  his  knowledge  at  the 


time,  and  sach  facts  as  be  could  have  obtained  bj  the  nse 
of  ordinary  care  and  diligence  to  tbe  said  Henry  C.  Mur- 
phy, Esq.,  an  attorney  at  law,  then  such  consultation  with 
tbe  said  Murphy  and  in  acting  upon  tbe  advice  given  him 
by  said  Murphy  upon  the  representations  so  made  to  him 
by  the  defendant,  would  be  no  excuse  for  the  prosecution 
of  the  plaintiff,  and  would  be  no  defense  to  this  action.'' 

Tbe  specific  objection  made  to  this  instruction  is  to  the 
following  phrase  therein ;  "and  such  facts  as  he  could  have 
obtained  by  the  use  of  ordinary  care  and  diligence." 
There  are  cases  in  our  reports  which  seemingly  approve 
the  law  as  announced  in  this  instruction,  while  other 
cases  apjrarently  approve  a  different  rale. 

In  Turner  v.  O'Brien,  5  Neb.,  542,  Justice  Gantt,  at  page 
546,  in  speaking  of  the  rule  allowing  tbe  advice  of  an  at- 
torney to  be  urged  on  behalf  of  tbe  defendant,  observed : 
"And  for  the  reasons  stated  above,  the  testimony  of  the 
defendant,  in  r^pect  to  taking  tbe  advice  of  an  attorney 
in  relation  to  tbe  matter,  previous  to  the  commencement  of 
tiie  prosecution,  was  also  properly  admitted. 

"Bat  to  repel  tbe  imputation  of  malice  or  establish  prob- 
able cause,  by  such  evidence,  it  must  'appear  in  proof,  that 
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In  Jonasen  v.  Kennedy ^  39  Neb.,  313,  the  first  headnote 
is  as  follows:  ^'In  an  action  for  a  malicious  prosecution, 
in  order  that  reliance  upon  the  advice  of  counsel  may 
operate  as  a  defense,  it  must  be  made  to  appear  that  before 
instituting  the  prosecution  the  defendant  had  made  a  full, 
fair  and  true  statement  to  such  counsel  of  all  the  informa- 
tion in  his  possession,  and  that  he  instituted  the  prosecu- 
tion in  good  faith,  relying  upon  such  advice." 

These  two  cases  apparently  approve  the  rule,  that  ad- 
vice of  counsel,  taken  on  the  facts  known  to  the  defendant 
at  the  time,  is  suflBcient  as  showing  probable  cause  for  the 
prosecution:  But  in  Manning  v.  Finn,  23  Neb.,  511,  an 
instruction  was  approved  to  the  effect  that  advice  of  coun- 
sel, upon  facts  knoAvn  to  the  prosecutor,  was  not  suflRcient 
to  repel  the  presumption  of  malice  or  want  of  probable 
cause  unless  counsel  was  further  informed  of  such  facts 
as  the  use  of  ordinary  care  and  diligence  would  have  dis- 
covered. And  in  Peterson  v.  Reisdorph,  49  Neb.,  529,  and 
Jensen  v.  Halstead,  61  Neb.,  249,  this  court  again  appar- 
ently approved  instructions  requiring  the  defendant  to 
disclose  to  counsel  such  facts  as  could  have  been  obtained 
by  the  use  of  ordinary  care  and  diligence.  All  of  these 
cases  turned  however  upon  some  other  question  raised 
by  the  record  and  the  specific  objection  now  urged  against 
the  sixth  instruction  has  never,  so  far  as  we  have  been 
able  to  discover,  been  alleged  as  error  and  submitted  to  the 
court  for  determination. 

An  examination  of  the  opinions  from  other  states  leads 
us  to  believe  that  the  weight  of  authority  is  in  favor  of 
the  rule  requiring  the  defendant  to  inform  counsel,  not 
only  of  the  facts  within  his  possession  but  such  as  ordinary 
care  and  diligence  on  his  part  would  have  disclosed;  but 
courts  of  high  standing  have  adopted  what  appears  to  us 
as  the  more  reasonable  doctrine,  that  where  advice  of 
counsel  is  honestly  sought  and  the  facts  and  diligence 
used  in  discovering  those  facts  fairly  submitted  to  com- 
petent counsel,  that  his  advice  ought  to  be  a  protection 
to  the  party  and  proof  sufficient  that  he  had  probable 
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cause  to  institute  the  prosecution.    It  is  urged  against  this 
rule  that  by  its  enforcement  one  commencing  a  criminal 
prosecution  with  the  most  malicious  motives  and  entire 
want  of  probable  cause  might  shield  hiniself  behind  the 
advice  of  an  unscrupulous  or  incompetent  attorney.    In 
reply  to  this  it  may  be  said  that  dishonest  parties  often 
take  advantage  of  the  most  beneficent  legal  roles  in  an 
attempt  to  escape  punishment  or  damage  on  account  of 
their  wrong  doing,  and  the  fact  that  injustice  may  oc- 
casionally arise  because  of  a  rule  of  law  founded  on  reason 
and  public  policy  ought  not  to  operate  in  its  disfavor. 
Public  policy  and  the  enforcement  of  our  criminal  laws 
require  that  where  probable  cause  exists  to  believe  one 
guilty  of  a  criminal  oflfense  a  prosecution  therefor  should 
be  instituted ;  and  no  citizen  commencing  such  a  prosecn- 
tion  with  honest  motives  and  from  a  desire  to  enforce  tb€ 
laws  of  the  land,  should  be  made  liable  in  damage  because 
of  an  honest  mistake,  or  the  development  of  facts  in  the 
case  of  which  he  was  not  aware  at  the  time  of  instituting 
the  action.    We  also  think  that  the  attorney  who  may  be 
consulted  in  such  a  case  is  required  to  go  further  in  his 
opinion  than  to  give  his  judgment  upon  the  facts  disclosed 
to  him,  and  that  his  advice  covers  his  belief  as  to  whether 
sufficient  inquiry  has  been  made  by  the  defendant  to  as- 
certain other  facts  which  further  investigation  might  dis- 
close.   In  other  words :  the  advice  of  a  reputable  attorney 
that  probable  cause  exists  to  believe  the  defendant  guilty 
of  the  crime  charged,  includes  his  judgment  not  only  upon 
the  facts  known  to  the  defendant  at  the  time  and  dis- 
closed to  him,  but  also  that  the  defendant  has  exercised 
such  diligence  in  inquiry  and  investigation  as  to  make  a 
prima  facie  case  and  w^arrant  the  belief  that  further  ir 
quiry  was  not  necessary  and  would  develop  nothing  to 
rebut  what  was  already  known.     Advice  of  counsel  ii 
sought  to  ascertain  whether  a  criminal  action  should  h 
commenced  against  the  suspected  party  and  the  client's 
inquiry  in  legal  effect  is  this :    On  the  investigation  mad€ 
and  the  facts  discovered  should  I  commence  a  criminal 
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prosecution?  Tlie  later  cases  are  apparently  inclining 
to  this  view  of  the  law.  Johnson  v.  Miller,  29  N.  W.  Rep. 
[la.],  743;  HoUiday  v.  HoUiday,  55  Pac.  Rep.  [Cal.],  703; 
Smith  V.  hiifvpool  &  London  £  Globe  Ins.  Co.,  40  Pac. 
Rep.  [Cal.],540. 

The  question  whether  the  defendant  in  good  faith  sought 
the  advice  of  an  honest  and  reputable  attorney  and 
whether  he  fairly  disclosed  to  him  all  the  facts  within  his 
knowledge  or  that  he  had  reason  to  believe  existed  in  con- 
nection with  the  case  and  whether  the  attorney  gave  an 
honest  judgment  upon  these  facts,  is  one  which  should 
properly  go  to  the  jury.  The  question  of  collusion  be- 
tween the  attorney  and  client  in  these  cases  can  as  safely 
be  left  to  the  jury  as  can  the  question  of  collusion  and 
fraud  between  other  parties  in  other  cases;  and  assuming 
what  is  not  reasonable,  that  a  reputable  attorney  would 
lend  himself  to  the  prosecution  of  a  case  where  his  advice 
was  honestly  sought  and  where  no  probable  cause  existed 
for  the  prosecution,  no  doubt  can  exist  that  a  careful  in- 
vestigation will  disclose  such  a  state  of  facts  if  they  eri^t 
and  defeat  such  an  attempted  evasion  of  the  law.  While 
we  believe  that  the  sixth  instruction  was  erroneous  we 
also  think  that  it  was  error  without  prejudice.  The  record 
discloses  that  the  defendant  believed  that  Coleson,  upon 
whose  information  he  acted,  was  in  collusion  with  the  party 
who  passed  the  forged  checks,  and  that  he  threatened  Cole- 
eon  with  arrest  and  prosecution  if  he  did  not  disclose  the 
najiie  and  identity  of  that  party.  These  were  facts  which 
were  not  disclosed  to  his  attorney.  In  his  examination  in 
chief  Gillispie  was  asked  the  following  questions: 

Q.  State,  Mr.  Gillispie,  just  what  you  said  at  that  time 
and  upon  that  occasion  in  the  presence  and  hearing  of  Mr. 
Murphy  in  respect  to  the  complaint  which  you  afterwards 
filed? 

A.  I  said  that  he  was  pointed  out  to  me  as  the  man  that 
cashed  the  check  or  raised  the  check. 

Q.  What  else  did  you  say? 

A.  I  did  not  say  anything  else  only  I  would  like  to 
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IE  Mr.  Murphy  had  been  fold  tliat  Stafford  was 
as  the  man  who  passed  the  check  bnt  that  such  in 
tion  was  obtained  from  Coleson  under  a  threat  of 
and  prosecution  as  being  accessory  to  the  crime 
hardly  pi-obable  that  he  would  have  advised  the 
without  further  inquiry,  upon  the  mere  statement 
whom  the  circumstances  indicated  as  an  accompli* 
who  was  threatened  with  prosecution  in  case  he  d 
point  out  and  name  the  party  with  whom  he  acted 
perpetration  of  the  crime  The  natural  and  Teas 
inference  under  such  circumstances  is  that  Coleson 
name  some  one  in  order  to  avoid  the  immediate  thre 
arrest,  and  if  guilty  as  an  accomplice  in  the  crime  it 
at  all  probable  that  he  would  name  the  real  party  wl 
associated  with  him  in  its  perpetration. 

We  recommend  the  affirmance  of  the  judgment 
district  court. 

}j  0.,  concurs. 


John  E.  HansoNj  appellant,  v.  Hans  E.  Hans 
appelueb. 


POED  OCTOBEB  7,  1903.  No.  12,7<1, 
Commissi otier'a  opinion.     Department  No.  S, 


1.  Fftrtitlon:    Mobtaoe  bt  Tbbant:    Lien  oh  Iitierest  of  Oo 

In  ftn  action  for  partition.  In  wblcb  it  appears  that  the  1 
record  title  le,  and  bas  been,  in  one  of  the  teinants  in  c 
and  that  he  has  encumbered  the  property  lor  bis  own  ben< 
advantage,  It  Is  error  to  charge  the  Incumbrance  ita  a  lie 
tho  aliquot  Interest  of  his  ootenant. 

2.  Partition:   Tenancy  iu  C!ommob:   AccouNTmo:    PAJttiTERsnrp. 

In  an  action  tor  partition,  It  appears  that  the  parties  in  i 
are  not  tenants  In  common,  merely,  but  are  partners  In  tta 
It  is  proper,  upon  an  acconntlng.  to  charge  either  party  w 
value  of  his  Individual  use  and  occupation  ot  the  premises. 
S.  Partition:  Tenancy  in  Common:  Impkdvemests:  RKiMfirR.»ii 
Interest.  A  tenant  In  common  wbo  discharges  Incumbrai 
mahes  lasting  and  valuable  Improvements  upon  the  property 
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etrcnmstances  entitling  him  to  reimbursement,  li  emtitled  to  Ib^ 
tereet  upon  moneys  expended  in  so  doing. 

4.  Partition:  AoooxmTiiTo:  Dutt  of  Tbial  Ck)UBT  to  State  Account 
CSoKGiBELT.  When  an  action  in  partition  inyolves  an  accounting  of 
transactions  between  the  parties  extending  over  a  long  series  of 
years  it  is  the  duty  of  the  trial  court,  by  himself  or  a  referee,  t^ 
state  the  account  giving  the  items  or  classes  of  items  and  sums 
credited  and  charged  to  the  respective  parties  and  the  facts  in  his 
opinion  affording  a  reason  therefor,  so  that  this  court  may  form 
a  judgment  as  to  whether  the  conclusion  reached  is  Justified  by 
the  law  and  the  evidence. 

6.  Partition:  Transactions  Not  Ended:  LiQcitation  or  Actions.  The 
transactions  between  the  parties  with  respect  to  the  la:nd  In  ques- 
tion having  extended  over  a  long  term  of  years  and  appearing  not 
yet  to  have  ended,  the  statute  of  limitations  is  not  pleadable. 

Error   from    the   district  court   for   Wayne    county. 
Tried  below  before  Boyd^  J.    Reversed. 

Ira  D.  Marstouy  for  appellant 

A.  A,  Welch^  contra. 

"A  tenant  in  common  who  has  had  sole  possession  of 
land,  but  has  received  no  rent  therefor  from  third  persons, 
in  the  absence  of  any  a^eement  to  pay  rent,  is  not  liable 
for  the  use  and  occupation  of  the  land  to  a  cotenant  who 
has  never  demanded  possession."  Belknap  v.  Belknap,  41 
N.  W.  Rep.  [la.],  568;  Kean  v.  Connelly,  25  Minn.,  222; 
Hause  v.  Hause,  29  Minn.,  252,  13  N.  W.  Rep.,  43 ;  Var- 
num  V.  Leek,  23  N.  W.  Rep.  [la.],  151;  Everts  v.  Beach, 
31  Mich.,  136,  18  Am.  Rep.,  169;  11  Am.  &  Eng.  Ency. 
Law  [1st  ed.],  1099;  La  Barron  v.  Babcock,  122  N.  Y., 

< '  153;  Peck  v.  Carpenter,  7  Gray  [Mass.],  283;  Bolton  v. 

i^'  Hamilton,  2  W.  &  S.  [Pa.],  294;  Hamby  v.  Wall,  48  Ark., 
135;  3  Am.  St  Rep.,  218;  Keisel  v.  Earnest,  21  Pa.  St, 

'    90 ;  Ward  v.  Ward's  Heirs,  40  W.  Va.,  611,  52  Am.  St  Rep., 

'■',;  at  page  930;  17  Am.  &  Eng.  Ency.  Law  [2d  ed.],  690,  and 

'}<  cited  cases. 

[V       Action  in  the  form  of  an  equity  suit,  will  not  lie  by 

<>■  tenant  in  common  against  cotenant,  in  sole  possession 

60 
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of  the  premises,  to  recover  a  share  of  the  profits  resaltin: 
from  the  labor  and  money  of  the  defendant,  when  ilt 
plaintiflF  has  expended  neither,  and  has  never  elaiaiHC 
possession,  and  has  never  been  liable  for  contribntion  t 
case  of  loss.  Pico  v.  Coliinihct^  12  Cal.,  414,  73  Am.  Lh^- 
550  ;Isracl  v.  Israel,  30  Md.,  120,  96  Am.  Dec.,  571;  Cn*^ 
V.  Wiujijoner,  27  Ind.,  52,  89  Am.  Dec.,  493. 

The  Nebraska  cases  are  not  in  conflict  ^th  the  f«re 
going  authorities.  See  Mills  v.  Miller^  3  Neb.,  87;  A>^'* 
V.  Lynch,  18  Neb.,  586;  Oliver  v.  Lansing,  50  Xeb.,  iSj!. 
Names  v.  Names,  48  Neb.,  701. 

If  defendant  is  held  liable  for  the  rental  value  of  the 
premises,  no  interest  can  be  allowed,  for  no  demand  th^r^ 
for  was  made.  Names  i\  Names^.  48  Neb.,  701,  709;  1^:?* 
V.  Weyer,  46  Ohio  St,  66. 

Rents  and  profits  received  by  one  cotenant  con.^titnie 
merely  a  personal  charge  against  him,  and  g^ive  to  tb*: 
other  cotenant  no  lien  on  the  projierty  or  interest  of  Li? 
cotenant.  Neichold  v.  Smart,  67  Ala.,  326;  Clark  r 
Hcrshy,  52  Ark.,  473;  Brittinum  v.  Jones,  50  Ark.,  tuU; 
Bird  V,  Bird,  15  Fla.,  424,  21  Am.  Rep.,  296;  Buoh  r. 
Burch,  82  Ky.,  622. 

Ames,  C. 

For  more  than  twenty  years  last  past  the  plaintiff  anJ 
defendant  have  been  the  owners  in  joint  tenancy  or  tenaiioy 
in  common,  each  of  one-half  of  a  tract  of  land  in  Wayne 
county.  This  is  a  statutory  action  for  a  partition  witlj 
which  are  united  under  the  authoritv  of  3Iilh  r.  Milhr, 
3  Neb.,  87,  mutual  demands  for  an  accounting  for  mone>*s 
expcndcHl,  for  purchase  money,  improvements  and  taxts, 
and  of  rentals  received  and  of  the  value  of  use  and  oc- 
cupation during  the  times  the  parties  have  respectively 
occupied  the  premises  and  parts  of  them.  Referees  were 
appointed  x>ursuant  to  the  statute,  w^ho  reported  that  the 
lands  could  not  be  divided  without  great  prejudice  to  the 
owners,  and  their  report  was  confirmed  by  the  court  wiib- 
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out  objection,  but  no  reference  was  made  to  state  an  ac- 
.  count  between  the  parties  nor  was  any  stated  by  th^ 
court.  The  legal  or  record  title  to  the  land  has  at  all 
times  been  in  the  plaintiff,  and  while  he  was  in  separate 
occupancy  he  incumbered  the  same  by  mortgage  which  is 
^  held  by  a  third  party  in  good  faith,  and  which  as  to  the 
latter  is  conceded  to  be  a  valid  lien,  although  he  is  not 
a  party  to  the  action.  The  court  heard  a  large  mass  of 
testimony  concerning  the  transactions  of  the  parties  rela- 
tive to  the  land  and  the  various  sums  expended  by  them 
and  accruing  to  them  respectively,  and  finally  decreed  that 
each  was  the  owner  of  an  undivided  half  of  the  property 
subject  to  one-half  the  lien  of  the  mortgage,  and  that  the 
share  of  the  defendant  was  further  subject  to  a  lien  of 
f  1,056.73  in  behalf  of  the  plaintiff  for  a  balance  found  due 
him  upon  the  accounting,  and  directed  the  premises  to  be 
sold  and  the  proceeds  to  be  brought  into  court  for  distri- 
-    bution  accordingly.    The  plaintiff  appeals. 

How  the  court  arrived  at  either  of  these  conclusions  we 
ii  are  unable  to  ascertain.     So  far  as  appears  from  the 
record  the  money  borrowed  upon  the  mortgage  was  for 
\'   the  individual  use  and  advantage  of  the  plaintiff,  and  al- 
though the  lien  of  the  instrument  upon  the  whole  tract 
can  not  be  disturbed  to  the  prejudice  of  the  mortgagee,  as 
between  the  parties  to  the  action  it  is  clear  that  it  should 
be  discharged  at  the  expense  of  the  plaintiff  alone.    The 
suggestion  that  a  part  of  the  money  thus  obtained  may 
^    have  been,  and  probably  was,  used  to  pay  a  part  of  the 
purchase  price  of  the  land  has  no  bearing  on  this  ques- 
tion, because  the  plaintiff  has  a  distinct  lien  for  the  sum 
so  paid  without  reference  to  the  manner  in  which  he  ob- 
tained it.     With  respect  to  the  item  of  |1,056.73,  found 
as  a  balance  due  the  plaintiff,  there  is,  as  we  have  said, 
no  statement  of  the  accounts  between  the  parties.     In 
other  words,  there  is  no  finding  of  facts  upon  which  it  can 
be  based,  and  we  are  ignorant  how  the  result  was  arrived 
at    One  important  matter,  with  the  treatment  of  which 
by  the  court  we  are  unadvised,  but  which  has  been  de- 
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bated  before  us,  is  whether  the  parties  should  be  char?\ 
with  the  value  of  the  use  and  occupation  of  the  premise 
during  the  time  of  the  exclusive  occupancy  by  them  re- 
spectively.  The  defendant  contends  that  such  a  chai^ 
ought  not  to  be  made  because  of  the  general  rule  tbt 
one  joint  tenant  or  tenant  in  common,  is  entitled  to  q> 
joy  the  use  of  the  estate,  unless  he  wrongfully  excludes 
his  cotenant  from  a  like  enjoyment,  and  can  be  compelltd 
to  account  to  the  latter  only  for  such  rentals  or  revenues 
therefrom  as  he  has  received  from  third  persons. 

To  what  extent,  if  any,  this  rule  is  in  force  in  this 
state  we  do  not  feel  called  upon  to  decide  because  it  so!- 
ficiently  appears  from  the  pleadings  and  evidence  in  the 
case  at  bar,  that  the  interests  of  the  parties  in  the  pMs- 
ises  in  controversy  are  not  those  of  tenants  in  common 
merely,  but  rather  to  be  regarded  as  those  of  partners  and 
the  principles  of  accounting  applicable  to  the  latter  rela- 
tion should,  therefore,  be  employed  in  this  instance.  We 
are  disposed  to  think,  however,  that  Milh  v.  Miller,  saprtf 
and  subsequent  decisions  have  committed  this  court  to  the 
doctrine  that,  in  most  cases  of  tenancy  in  common,  tie 
value  of  exclusive  use  and  occupation  is  to  be  accountfd 
for  upon  final  settlement  and  the  balance  ascertained 
thereupon  is  to  be  charged  as  a  lien  upon  the  estate  ic 
the  lands  of  the  party  adjudged  to  be  indebted  for  the 
same.  Lynch  v.  Lynchy  18  Neb.,  586.  It  is  true  that  in 
Oliver  v.  Lansing ^  50  Neb.,  828,  the  validity  of  this  doe- 
trine  is  questioned  upon  tiie  ground  that  individual  iv- 
cupancy  of  one  tenant  in  common  is  not  necessarily  evi- 
dence of  a  denial  of  common  occupancy  by  bis  cotenant 
but  it  appears  to  us  that  this  distinction  is  more  meta- 
physical than  real.  There  may  be  situations  in  which 
common  occupancy  if  requested,  would  be  permissible,  bat 
we  opine  that,  in  most  instances,  under  modern  conditions 
of  society  and  business,  it  would  be  difficult  to  so  adjust 
affairs  that  two  bodies  could  occupy  the  same  place  at  the 
same  time.  Nor  can  we  see  any  equitable  reason  vhji 
under  circumstances  like  those  in  this  caae^  wbeo  one 
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tenant  in  common  has  enjoyed  the  exclnsire  use  of  joint 
prox>ert7  he  should  not  make  a  fair  recompense  therefor 
bo  his  copartner.  It  is  probable  that  no  inrariable  role 
:an  safely  be  laid  down,  but  that  the  decision  of  each  case 
must  depend  upon  its  own  peculiar  circumstances.  With 
respect  to  interest^  which  was  one  of  the  matters  dis- 
mssed  at  the  hearing,  it  seems  to  us  that  when  one  co- 
venant has  exx>ended  money  in  discharging  incumbrances 
%Bf  for  instance,  taxes  upon  the  common  proi>ert7,  he 
ihould  be  allowed  interest  upon  his  disbursements  at  the 
itatutory  rate.  We  can  not  in  principle  divorce  the  in- 
restment  of  the  use  of  his  money  from  the  investment  of 
:he  money  itself.  If  moneys  expended  for  betterments 
ire  treated  in  the  same  manner  and  the  rental  value  of 
Ae  lands,  including  improvements,  is  charged  in  the  ac- 
counts, we  think  as  near  an  approximation  to  justice  will 
>e  reached  as  is  attainable  under  the  circumstances.  If 
perishable  structures,  like  the  dwelling  house  and  stables, 
lave  deteriorated  with  the  lapse  of  years,  presumably  the 
ralue  of  their  use  has  gradually  diminished  proportion- 
ttely. 

The  defendant  seeks  the  repose  of  the  statute  of  limita- 
ions  but  we  think  it  ought  to  be  denied  to  him.  The 
Tansactions  between  the  parties  with  respect  to  this  land 
lave  extended  over  a  long  term  of  years  and  appear  not 
ret  to  have  terminated.  Neither  party  should  be  heard 
;o  complain  that  the  other  has  not  sooner  called  for  an 
iccounting  and  settlement  Both  parties  have  requested 
IS  to  try  the  case  de  novo,  or,  in  other  words,  to  examine 
;he  record  and  state  the  account  between  them.  This, 
ve  think,  is  asking  too  much  of  a  court  of  review  and  is 
I  task  which  this  court  is  less  competent  to  perform  in  a 
;ase  of  this  kind  than  is  the  trial  judge.  As  is  said  in 
Hills  V.  Miller  J  supra,  the  taking  of  such  an  account  is 
collateral  and  auxiliary  to  the  main  purpose  of  the  action, 
^hich  is  partition,  and  it  is  in  a  large  measure  clerical 
n  character.  It  is,  doubtless,  within  the  discretion  of  the 
irial  judge  to  perform  this  service  himself,  but  it  is  more 
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in  keeping  with  the  proprieties  of  judicial  procedure  ti 
refer  the  matter  for  an  ascertainment  of  the  facts  and  i 
settlement  of  the  respective  credits  and  debits,  and  for  t^ 
court,  upon  the  coming  in  of  the  report,  to  decide  up* 
the  correctness  of  the  principles  which   have,  been  ce 
ployed  and  affirm  or  correct  the  conclusions  of  the  referrf 
slh  the  occasion  may  demand.     At  all  events,  this  conn 
ought  not  to  be  expected  to  serve  in  the  capacity  of  i 
commissioner  in  chancery.     If  the  trial  court  sees  fit  to 
assume  these  functions,  which  it  is  entirely  proper  f*yr 
him  to  do,  it  is  incumbent  upon  him  to  do  what  woclii 
have  been  required  of  a  commissioner,  namely,  find  aod 
state  the  facts  according  to  which,  in  his  opinion,  ttf 
parties  are  to  be  justly  charged  or  credited  ^ath  particular 
items  or  classes  of  items  and  sums  nipon  the  account,  and 
state  the  account,  and  this  court  can  then  say,  as  in  oths 
cases,  whether  or  not,  in  its  opinion,  the  judgment  is  jus- 
tified by  the  findings  or  whether  the  findings  themselves 
are  invalidated  by  the  law  or  the  evidence,  and  may,  if  ii 
s^ees  fit,  revise  or  restate  the  account  as  the  evidence  aod 
the  law  may  seem  to  it  to  require. 

It  is  recommended  that  the  judgment  of  the  distrit^ 
court  be  reversed  and  the  case  remanded  for  further  fro- 
ceedings  according  to  law. 

DuFFiE  and  Ax.bert,  CO.,  concur. 

Beversed  and  remamied. 

Pound,  O.,  concurring. 

I  concur  fully  in  the  opinion  of  my  brother  Amis.  But 
it  seems  proper,  in  order  to  prevent  misconception,  to  no- 
tice the  contention  that  the  case  should  be  tried  de  woro  in 
this  court  upon  the  record  before  us.  As  a  general  rule, 
it  is  the  settled  practice  of  this  court  to  enter  a  new  jndff- 
nient,  or  to  direct  a  new  judgment  in  the  district 
court,  when  a  judgment  of  that  court  in  an  action 
in  equity  is  reversed  on  appeal.  But  an  exceptioD 
to   that   practice   is   no   less  well    settled   in   cases  ut 
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Tvhich,  for  some  reason,  it  appears  to  this  court  that  the 
interests  of  justice  will  be  subserved  by  remanding  the 
cause  for  further  proceedings,  demons  v.  Heelan^  52 
:Neb.,  287;  Mcdland  v.  Linton,  60  Neb.,  249;  Nebraska  Mo- 
litie  Plow  Co.  V.  Fuehring,  60  Neb.,  316;  Topjnng  v.  Jean- 
cttc,  64  Neb.,  834,  90  N.  W.  Rep.,  911 ;  Faulkner  v.  Sims, 

Neb., ,  94  N.  W.  Rep.,  113.    In  Faulkner  v.  Sims, 

it  was  said  that  the  cause  would  be  remanded  for  further 
proceedings  in  cases  where  the  former  trial  was  unsatis- 
factory.    I  do  not  think  chapter  125,  page  631,  Laws  of 
'    1903    [section  681a,  Code  of  Civil  Procedure],   was  in- 
tended in  any  way  to  affect  this  well  settled  and  salutary 
course  of  practice.    Cases  coming  within  the  exception  in 
question  are  not  within  tlie  purview  of  the  statute  as 
indi(*ated  either  by  its  language  or  by  the  obvious  purpose 
of  its  enactment.     The  statute  expressly  applies  to  "all 
appeals  from  the  district  court  to  the  supreme  court  in 
suits  in  equity,     »     »     »     wherein  review  of  some  or  all 
'    of  the  findings  of  fact  of  the  district  court  is  asked  by 
the  api)ellant,"  and  requires  this  court  "to  retry  the  issue 
or  issues  of  fact  involved  in  the  finding  or  findings  of  fact 
complained  of  upon  the  evidence  preserved  in  the  bill  of 
exceptions,  and  upon  trial  de  novo  of  such  question  or 
questions  of  fact  reach  an  independent  conclusion  as  to 
what  finding  or  findings  are  required  under  the  pleadings 
and  all  the  evidence."    Obviously  such  language  does  not 
require  us  to  try  a  case  de  novo  and  render  a  final  judg- 
ment in  this  court  where  questions  of  fact  were  not  de- 
termined in  \hQ  district  court  and  no  findings  were  made 
with  reference  thereto.     The  discretion  reposed  in  this 
court,  whether  to  remand  the  cause  for  a  new  trial  and 
further  findings  or  to  make  findings  and  render  a  judg- 
ment here,  is  not  interfered  with.    This  conclusion  is  still 
more  clear  when  a  reference  is  had  to  the  purpose  of  the 
statute.    Independently  of  the  statute,  it  was  the  practice 
where  the  issue  was  simple,  the  witnesses  were  few,  and 
the  testimony  taken  was  full  and  convincing,  for  this  court 
to  find  the  facts  and  direct  such  decree  as  its  determina- 
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tion  might  require,  although  the  district  court  had  male 
no  finding  upon  an  issue  deemed  by  this  court  to  l>e  con- 
trolling.   This  was  held  in  Sanely  v.  Crapenhoft^  1  Xtb 
[Unof.],  8,  95  N.  W.  Rep.,  352.    The  statute  was  not  ir- 
tended  to  confer  any  new  power  upon  this  court  nor  tt» 
require  it  to  adopt  any  new  or  different  procedure  wiii 
respect  to  the  judgment  to  be  entered  on  appeal.    It  was 
intended  to  meet  a  course  of  decision  whfch  had  sprung' 
up  of  recent  years,  in  which  the  court  had  announced  that 
findings  of  fact  upon  conflicting  evidence  would  n«)t  ^ 
reviewed,  and  that,  whenever  there  was  any  evidenee  in 
support  of  a  finding  of  fact,  such  finding  would  be  affirmed 
on  appeal,  the  court  doing  no  more  than  to  ascertain  ihai 
it  had  some  support  in  the  record.     Where  no  fin^llLi? 
have  been  made,  the  case  does  not  come  within  the  mib- 
chief  sought  to  be  reached  by  the  statute  and  is  not  witliin 
the  scope  of  the  language  used.    Hence  it  becomes  a  qiit^- 
tion  for  this  court,  in  the  exercise  of  its  discretion,  to 
determine  whether  the  ends  of  justice  will  be  sub-servt-J 
best  by  a  final  judgment  upon  the  evidence  before  it  in  the 
record  or  by  remanding  the  cause  for  findings  upon  fuller 
and  more  detailed  evidence  on  a  further  and  more  saii^ 
factoi'y  trial.     In  the  record  in  the  case  at  bar,  there  is 
much  to  suggest  that  counsel  misapprehended  the  legal 
principles  involved  and  that  on  another  trial  there  would 
be  further  evidence  material  to  the  accounting  which  is 
not  before  us.    As  pointed  out  in  Faulkner  v.  Sim-s,  stijirn. 
the  court  which  sees  afld  hears  the  witnesses  is  niiicli  IkI- 
ter  able  to  reach  a  satisfactory  conclusion  than  one  wbieh 
has  before  it  only  a  written  record  of  their  testiiu<»n}- 
The  principles  of  law  having  been  settled,  it  is  not  un- 
lilvcly  that  a  determination  of  the  issues  of  fact  involved 
in  the  accounting  upon  a  further  trial  would  be  satis 
factory  to  both  parties,  and  that  the  cause  would  not  again 
come  to  this  court.    Should  it  come  here  once  more,  if  the 
statute  requires  us  to  pass  upon  the  issues  of  fact  or  some 
of  them  de  novo,  nevertheless  it  does  not  rcH^uire  us  to  (lo 
so  without  the  assistance  of  full  and  detailed  flndinju*  of 
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fact  by  the  court  below,  unless  in  furtherance  of  justice 
tMs  court  in  its  discretion  sees  fit  so  to  do. 


Georgb  W.  Bradt,  appellant,  v.  Nexlson  Habtson  bt  ah, 

appedli4bes. 

I'lLED  OaroBEB  1,  1903.    No.  12,928. 
Commissioner's  opinion.    Department  No.  2. 

1.  Fraudulent  Oonveyances:  Gontsaot  to  Pubchase  Fbom  B^baudulkrt 

Grantee:  Notice:  Enfobcement.  One  wbo  claims  to  have  en- 
tered into  a  contract  for  the  purchase  of  land  from  a  fraudulent 
grantor,  with  notice  of  the  fraud  and  with  the  understanding  that 
the  fraudulent  grantee  will  convey  to  him,  can  not  enforce  the 
contract  against  such  grantee  or  those  claiming  under  him. 

2.  Fraudulent  Conveyances:  Contract  to  Purohask  I^bom  Fraudulent 

Grantee:  Delivert:  Evidence  Insufficient.  Evidence  examined 
and  held,  that  it  fails  to  establish  a  delivery  of  the  written  con- 
tract sued  upon. 

8.  Contracts:  Vebbai.  for  Purchase  of  Land:  Possession:  Fraudu- 
lent Conveyances.  A  verbal  contract  for  the  conveyance  of  land 
can  not  be  enforced  when  it  is  shown  that  no  change  of  possession 
has  taken  place  in  pursuance  thereof. 

Appeal  from  the  district  court  for  Holt  county.  Tried 
below  before  Westovbb,  J.    Affirmed. 

M.  P.  Kvnkaid,  for  appellant 

Arthur  F.  Mullen  and  M.  F.  Harrington,  contra. 

Glanvillb,  0. 

This  is  an  appeal  from  the  district  court  for  Holt  county, 
by  the  plaintiflF,  in  an  action  commenced  by  him  for  the 
specific  performance  of  a  contract  for  the  sale  of  certain 
land  in  that  county,  wherein  the  defendant  had  judgment. 
Prior  to  the  date  of  the  alleged  contract  the  title  of  the 
land  stood  of  record  in  the  name  of  defendant  George  M. 
Smith,  but  it  had  previously  belonged  to  the  defendant  Nel- 
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8011  Hartson.    The  contract  sought  to  be  enforced  is  allejred 
to  have  been  made  between  the  plaintiff  and  Haxtson.    T> 
plaintiflf's  testimony,  and  that  of  his  witnesses,  in  regart 
to  the  transaction,  if  true,  clearly  establishes  that  pri  ^r 
to  the  signing  of  the  alleged  contract,  and  in  the  nego:ii 
tions  leading  up  thereto,  the  defendant  Hartson  told  tb- 
plaintiff  that  the  title  to  the  land  was  in  the  name  of  th 
defendant  George  M.  Smith  but  that  Smith  did  not  hart 
a  dollar  in  the  land,  that  he  had  put  the  title  in  Smitli 
under  circumstances  and  for  purposes   that   clearly  es- 
tablish the  transfer  as  a  voluntary  and  fraudulent  cod 
veyance  of  the  property  to  Smith  in  trust  for  Hartson.    If 
this  be  true,  Hartson  had  no  interest  in  the  land  that  h? 
could  enforce  in  any  court  of  law  or  equity ;  neither  hsd 
he  any  interest  that  he  could  convey  to  the  plaintiff  la 
mere  volunteer  with  full  knowledge  of  the  fraudulent  char- 
acter of  the  alleged  trust  under  which  he  claimed  the  d*- 
fendant  Smith  held  the  title)  and  thus  empower  the  pine- 
tiff  to  enforce  the  trust. 

The  plaintiff  still  insists  that  the  evidence  establish^ 
the  above  stated  condition  of  fact  and  that  the  same 
entitles  him  to  the  relief  sought.  It  requires  neither  ar 
gument  nor  citation  to  make  the  statement  that  he  can  not 
prevail  under  such  circumstances,  and  because  of  tie 
above  facts,  satisfactory  to  this  court  and  the  bar  of  the 
state. 

There  is  another  reason  why  the  plaintiff  can  not  pre^ 
vail  while  basing  his  right  upon  the  alleged  written  c^in- 
tract  between  him  and  Hartson.  The  evidence  entireh" 
fails  to  show  that  the  contract  or  writing  was  ever  de- 
livered to  the  plaintiff;  it  never  came  into  his  posi^ession; 
was  signed  in  the  presence  of,  and  left  with,  a  Mr.  Bright 
of  O'Neill,  and  the  plaintiff  expressly  and  particularly 
insists  and  swears  that  Bright  was  never  his  agent  for  any 
purpose,  or  in  any  manner,  but  that  he  was  the  agent 
of  Hartson. 

It  is  reasonably  certain  from  the  wording  of  the  con- 
tract and  the  evidence  produced,  that  other  things  were 
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be  done  and  other  papers  furnished  before  the  contract 
ould  be  binding.  See  Wier  v.  Batdorf,  24  Neb.,  83, 
d  Soward  v.  MosSy  59  Neb.,  71. 

While  the  plaintiff  insists  that  he  took  possession  of  the 
operty  because  of  the  contract,  the  evidence  does  not 
tablish  this  fact,  for  he  was  already  in  possession  and 
iither  Hartson  nor  Smith  are  shown  to  have  done  any 
!t  which  could  be  construed  into  a  delivery  of  possession 
*  this  property  to  the  plaintiff  under  any  contract  for 
le  sale  thereof. 

The  plaintiff  and  his  witnesses  testify  that  sometime 
fter  the  alleged  making  of  the  contract  with  Hartson,  the 
efendant  Smith  came  to  his  place  and  claimed  to  be  the 
wner  of  the  land,  but  after  being  informed  by  plaintiff 
hat  he  had  purchased  it  from  Hartson  for  J400  and  that 
lartson  had  told  plaintiff  that  he.  Smith,  did  not  have 
.  dollar  in  the  land,  plaintiff  entered  into  a  verbal  con- 
ract  with  Smith  whereby  Smith  agreed  to  deed  him  the 
and  upon  the  payment  of  ?400  together  with  a  year's  in- 
ierest,  which  interest  it  seems  would  not  be  due  under  the 
contract  with  Hartson.     This  Smith  denies;  but,  if  es-  H 

ablished,  would  it  sustain  the  plaintiff's  action?  This 
contract  with  Smith  is  pleaded  in  the  way  of  an  estoppel 
n  the  reply.  The  title  was  in  Smith;  the  agreement,  if 
nade,  was  verbal ;  the  plaintiff  did  not  take  possession  of 
the  property  under  the  contract ;  no  money  was  ever  paid 
thereon ;  there  is  no  evidence  that  any  improvements  were 
put  on  the  land  in  reliance  upon  this  contract,  or  with  the 
knowledge  and  consent  of  the  defendant  Smith,  and  there 
is  nothing  in  the  evidence  which  tends  to  establish  any 
such  part  performance  of  this  alleged  verbal  contract  with 
Smith  as  would  take  it  out  of  the  statute  of  frauds.  See 
Lcuts  V.  North,  62  Neb.,  552,  where  it  is  held  by  this  court 
that, 

"In  order  to  justify  a  decree  of  specific  performance  of  a 
verbal  agreement  for  the  sale  of  real  estate,  the  acts  of 
part  performance  relied  on  to  escape  operation  of  the 
statute  of  frauds  must  be  clearly,  definitely  and  satisfac- 
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torily  shown,  and  it  must  also  appear  that  snch  acts  -^^  : 
done  with  reference  to,  and  in  pursuance  of,  the  contrar.  | 

"Continued  possession  by  a  tenant  is  not  Bnch  a  pAr> 
performance  of  a  rerbal  contract  for  the  purchase  of  laac  . 
as  to  take  the  case  out  of  the  statute  of  frauds.  Possession  / 
to  have  such  an  effect,  must  be  clearly  shown  to  refer  vi  * 
and  result  from,  the  contract  and   not   the   lease 

"The  fibove  rule,  held  to  apply  when  the  alleged  vendee 
was  occupying  the  land  as  a  former  owner.'* 

This  proposition  is  too  thoroughly  well  settled  by  ad- 
judications in  this  and  other  states,  to  need  farther  cfu- 
tion  in  support  thereof. 

The  plaintiff  can  not  then  prevail  in  this  action  becaoae 
of  any  such  verbal  contract  if  made. 

The  bill  of  exceptions  in  this  case  is  very  voluminous 
and  no  good  purpose  would  be  subserved  by  a  detailed  re- 
view of  the  evidence.  We  will  say,  however,  that  it  appears 
that  the  defendant  Hartson,  who  had  at  one  time  beea 
wealthy,  had  lost  nearly  all  of  his  property ;  that  he  wa« 
getting  old ;  that  he  had  at  one  time  been  in  an  insane  uj- 
lum ;  and  from  his  examination  on  the  witness  standi  we 
are  satisfied  that  his  mind  was  somewhat  shattered,  and 
that  the  plaintiff  is  not  entitled  to  a  reversal  of  the  case 
because  of  anything  strange  or  inconsistent  in  the  testi- 
mony of  the  defendant  Hartson;  and  that  Hartson's  evi- 
dence does  not  help  plaintiff  make  his  case. 

We  are  satisfied  that  the  findings  and  judgment  of  the 
trial  court  are  right,  and  upon  an  examination  of  the 
plaintiff's  evidence  alone,  would  have  felt  compelled  to 
make  the  same  decision.  The  plaintiff  has  failed  to  prore 
a  case  justifying  a  judgment  in  his  favor. 

Affibmedl 
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W.  Holmes^  appellant,  v.  Columbia  National 
Bank  bt  al.,  appbllhbs. 

Filed  Ociobeb  7,  1903.    No.  12,97S. 

Commissloner'B  opinion.    Department  No.  8. 

«  Infants:  Estates  of  DBCEDSirrs:  Judicial  Sales:  Minobs  Not 
Pabtibs:  Quietiko  Tituc  After  Majobttt:  Jthmment,  "Extent  of. 
An  administratrix  brought  an  action  hi  the  district  court  to  obtain 
leave  and  authority  to  carry  out  a  contract  made  by  the  decedent 
to  convey  certain  real  estate.  A  minor  heir  of  the  decedent  was 
not  made  a  party,  but  the  decree  entered  by  the  district  court 
contained  a  finding  that  "due  and  legal  notice  of  the  pendency  of 
the  petition  and  the  proceedings  herein  have  been  given  to  all 
parties  Interested  herein  and  In  said  estate."  The  decree  author- 
ised the  administratrix  to  convey  the  land  and  provided  that  In 
case  she  ftdled  to  do  so  the  decree  Itself  should  have  the  eftect  of 
a  conveyance.  In  an  action  brought  by  the  heir,  after  obtaining 
his  majority,  to  establish  his  title  to  this  land  the  defendants 
introduced  this  decree  in  evidence  and  relied  on  it  to  establish 
the  fact  that  the  heir  had  beein  served  with  notice  of  the  pend- 
ency of  the  action  in  which  it  was  rendered.  Held,  That  in  the 
absence  of  other  evidence  of  the  i>artles  served,  the  recital  in  the 
decree  could  not  be  extended  to  include  other  than  parties  to  the 
record  In  the  case. 

2.  Infants:  Bstatbs  or  Deokdewtb:  Judicial  Sales:  Kinobs  Not 
Pabties:  Quietzno  Tetlb  Aftbb  Majobttt:  Judoment:  Validitt 
ON  Ck>LLATERAL  Attaok.  The  docreo  above  referred  to,  being  en- 
tered in  a  case  to  which  the  heir  was  not  a  party  and  of  which  he 
had  no  notice,  is,  as  to  him,  absolutely  void  and  subject  to  collat- 
eral attack. 

8.  Infants:  Estates  of  Decedents:  Judgment  WiTHOxrr  Jubisdiction: 
Vacation  bt  Minor  After  Majobttt:  Defense  on  Mbbits.  By 
his  contract  the  decedent  had  agreed  to  convey  the  north  twenty 
acres  of  a  certain  forty-acre  tract  while  the  decree  of  the  court 
covered  the  east  twenty  acres  of  the  same  tract  Held,  That 
under  the  rule  in  this  state  a  Judgment  entered  without  jurisdic- 
tion would  not  be  vacated  or  set  aside  on  proceedings  taken  by  the 
defendant  therein  for  that  purpose  unless  a  defense  on  the  merits 
was  shown,  and  the  heir  in  this  case  not  having  shown  any  de- 
fense to  the  enforcement  of  the  contract  made  by  his  father  as  to 
ten  acres  of  the  land  covered  by  the  decree,  the  decree  as  to  that 
ten  acres  should  not  be  vacated  or  the  title  attempted  to  be  con- 
veyed thereby  disturbed. 

4.  Infants:   Estates  of  Decedents:    Judgment  Without  Jubisdiction: 
Vagultion  bt  Mi  nob  Afteb  Majoritt:    Refunding  Benefits.    By 
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an  agreement  made  between  the  administratrix  and  those  dais 
ing  under  the  contract  of  the  decedent  it  was  attempted  to  cl»ii^  | 
said  contract  -bo  that  the  east  instead  of  tlie  north  twenty  aff^  ». 
of  the  forty-acre  tract  was  to  be  conveyed  by  the  estate.  th€  tk  ^ 
ten  acres  of  the  rtorth  twenty  being  retained  by  the  esta*e  sbi  J 
sold  for  its  benefit.  A  sum  of  money  exceeding  $350,  paid  bf  :fe 
administratrix  on  a  contract  made  by  the  decedent  in  tis  H'- 
time,  was  returned  to  her  by  those  claiming  the  benefit  of  '^ 
decedent's  contract  to  convey  in  consideration  of  her  agreena' 
to  convey  the  east  twenty  acres  of  the  tract.  The  heir  lias  h*: 
the  benefit  of  this  money  and  of  the  west  ten  acr^  above  refeir?: 
to  and  should  not  be  given  the  ten  acres  wrongfully  incltded  ix 
the  decree  of  the  district  court  until  he  offers  to  do  equity  ^ 
refunding  the  amount  of  such  benefit 

Appeal  from  the  district  court  for  Lancaster  coniiTj. 
Tried  below  before  Frost^  J.    Revey^sed  upon  comJido'^ 

A.  O.  Chreenlee  and  Field  d  Andrews^  for  appellant 

George  W.  Holmes  was  not  named  as  a  partv  to  tl? 
suit  in  the  district  court  for  Lancaster  county  in  1S02.  T*' 
make  an  infant  a  party  to  a  suit,  he  must  be  named  3>  - 
party,  and  served  with  notice.  It  is  not  sufficient  to  niiii'- 
his  guardian  a  party.  Tucker  v.  Bean,  65  Me.,  352;  Srorj. 
Equity  Pleading  [10th  ed.],  section  70,  note;  10  Am  i 
Eng.  Ency.  Law  [1st  ed,],  686,  687,  dSd;  HugJies  v.  Jlov^fl 
33  Neb.,  703;  Sprague  v.  Haines,  4  S.  W.  Rep.  [Tex.;. 
371;  Freeman,  Void  Judicial  Sales  [4th  ed.],  scH*tion  IT. 

Judgment  without  jurisdiction  in  strict  compliance  wiri 
the  statute  as  to  minors,  is  void,  even  if  a  guardian  t?*i 
litem  be  appointed.  Freeman,  Void  Judicial  &iles  I^^ 
ed.],  section  16;  Clark  v.  Thompson ,  47  111.,  25. 

A  notice  directed  to  the  minor,  unless  the  suit  was  i*pR'1- 
ing  against  him  at  the  time,  would  not  give  the  court 
jurisdiction  over  him.  Freeman,  Judgments  [4th  eJ]* 
section  126;  South  Bend  Chilled  Plow  Co,  v.  Matiahan,  62 
Mich.,  143.  Appearance  by  a  general  guardian  is  vniil. 
Gibson  i\  Chouteau,  39  Mo.,  536. 

The  filing  of  an  answer  by  a  guardian  ad  litem,  when 
the  infant  has  not  been  served,  is  not  an  appearance  bj 
the  infant.  Ingersoll  v.  Mangam,  84  N.  Y.,  622;  Helm 
V.  Chadhourne,  45  Wis.,  60;  Brown  v.  Doivning,  20  Atl. 
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,ep.   [Pa.],  871;  Moore  v.  Starks,  1  Ohio  St,  369;  Cham- 
ers  t?.  Jones,  72  111.,  275. 

A  finding  of  jurisdiction  in  a  decree  is  not  necessarily 
inclusive  on  that  point.  Nothing  appearing  to  the  con- 
rary,  there  is  a  presumption  in  favor  of  the  jurisdiction 
f  courts  of  general  jurisdiction,  but  when  the  record 
hows  what  was  done  to  acquire  jurisdiction  nothing  else 
v'ill  be  presumed.  Freeman,  Void  Judicial  Sales  [4th 
cL.],  section  8;  Freeman,  Judgments  [4th  ed.],  section 
L23,  €t  seq.;  Belcher  v.  Chambers,  53  Cal.,  635;  Moore  v, 
^tarkSy  1  Ohio  St.,  at  page  372 ;  Benson  v.  Cilley,  8  Ohio 
3t.,  at  page  613. 

Even  in  courts  of  general  jurisdiction,  if  the  proceed- 
ing be  under  a  special  statute,  prescribing  the  procedure, 
the  presumption  of  jurisdiction  does  not  obtain.  Free- 
man, Judgments,  sections  123,  124;  Cray  v.  Larriniore,  2 
Abb.  [U.  S.  C.  C],  542;  Oalpin  v.  Page,  18  Wall.  [U.  S.], 
350;  Harvey  v.  Tyler,  2  Wall.  [U.  S.],  at  page  342.  This 
is  a  proceeding  under  a  special  statute. 

Edward  F.  Pettis,  contra. 

The  appellant  is  estopped  to  successfully  maintain  his 
claim.    "The  rule  is  diflferent  when  the  contract  has  been 
executed.     Then  the  quondam  infant,  or  anyone  assert- 
ing claim  in  his  right,  must  become  the  actor ;  and  coming 
into  court  in  quest  of  equity,  he  must  do  or  offer  to  do 
equity,  as  a  condition  on  which  relief  will  be  decreed  to 
him.    This  is  the  difference  between  asking  and  resisting 
relief."     Field,  Law  of  Infants,   19;   Commonwealth  v. 
Shuman's  Administrators^  18  Pa.  St.,  at  page  346;  Austin 
V,  Loring,  63  Mo.,  at  page  23;  Cnmmings  t;.  Powell,  8  Tex., 
at  page  93;  Kilgore  v.  Jordan,  17  Tex.,  341,  356;  Smith 
V.  Evans,  24  Tenn.,  70,  78;  Gwinn  v.  Williams,  30  Ind.,  374, 
377;  Rabbins  v.  Bates,  4  Gush.  [Mass.],  104;  2  Freeman, 
Judgments  [4th  ed.],  section  513. 

The  heirs  are  estopped  to  deny  the  validity  of  the  sale 
and  at  the  same  time  enjoy  the  benefits  of  the  sale  or  of 
the  purchase  money.     Jacoby  v,  McMahon^  174  Pa.  St., 
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133,  34  Atl.  Rep.,  286;  Daivkins  v.  Dawkins,  104  N.  Oi. 
301. 

E.  E.  Broion^  also  corUra. 

That  George  W.  Holmes  was  a  party  defendant  in  :L 
action  to  sell  the  real  estate  is  shoT^oi  both  by  the  pr 
ceedings  and  the  decree  itself.  The  service  then  can  i'l! 
be  regarded  as  irregular  and  the  decree  can  not  be  31 
tacked  collaterally. 

Infants  are  bound  by  proceedings  to  sell  real  estat-. 
though  they  are  not  nominally  made  parties  to  the  p^ 
ceedings.  Gibson  v.  Roll,  27  111.,  88;  Black,  Jud^irmtat.- 
[2d  ed.],  section  194. 

The  plaintiff  herein  has  nowhere  shown  or  atteniptpu 
to  show  that  he  has  a  defense  against  the  cause  of  Bcu^n 
set  out  in  the  petition,  upon  which  the  decree  now  sc»iicit 
to  be  set  aside  was  rendered,  at  least  no  conscionable  uV 
fense.  Black,  Judgments  [2d  ed.],  section  193;  Plhrrr. 
Torrence,  42  Neb.,  903;  Hughes  v.  H ousel,  33  Neb.,  ^t*j; 
Manfull  V.  Oraham,  55  Neb.,  645;  Bankers  lAfc  Im-  (^^ 
V.  Robhins,  53  Neb.,  44;  Freeman,  Judgments  I4tb  eiij. 
section  513. 

DUPFIB,  0. 

In  the  year  1890  F.  F.  Boose  and  others  organized  a  a^r- 
poration  known  as  the  "Normal  University  Building  A5- 
sociation."  Its  object  was  to  erect  buildings  and  maiiit;im 
a  school  near  the  t^ity  of  Lincoln  to  be  known  as  **Tli* 
Lincoln  Normal  University."  These  buildings  ^ert  to 
be  erected  on  the  southeast  quarter  of  section  32,  to^ii 
ship  10,  range  7  east,  in  Lancaster  county,  Nebniska.  ^  • 
W.  Holmes,  who  owned  160  acres  of  land,  being  the  north 
east  quarter  of  said  section  32,  appears  to  have  been 
greatly  interested  in  the  enterprise,  subscribed  for  sever 
thousand  shares  of  the  capital  stock  thereof,  and.  to- 
gether with  other  owners  of  real  estate  in  that  yicinit^; 
contracted  to  convey  to  the  corporation  by  way  of  dona- 
tion when  the  buildings  were  erected  twenty  acres  of  1^^ 
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in  the  second  suit  brought  In  the  same  or  another  court  of  concurrent 
jurisdiction,  the  plea  of  other  suit  pending  will  be  held  good."  The 
causes  of  action  in  the  prior  and  subsequent  suits  as  set  forth  in  this 
case  were  not  identical  and,  besides,  the  prior  suit  was  pending  when 
the  second  action  was  tried,  so  the  principle  involved,  while  akin 
thereto,  would  not  fall  wholly  within  the  rule  of  res  judicata.  In 
Hamilton  Nat,  Bank  v.  American  Loan  d  Trust  Co.,  66  Neb.,  67,  the 
rule  stated  in  the  syllabus  is  as  follows:  "In  order  that  a  judgment  in 
a  prior  suit  may  be  a  bar  to  a  subsequent  action,  it  must  appear  either 
by  the  record,  or  -by  clear  and  satisfactory  evidence,  that  the  identical 
issue  presented  by  the  subsequent  suit  was  involved  or  adjudicated  in 
the  prior  suit,  and  that  both  actions  are  between  the  same  parties  or 
their  privies."  In  this  case  also  the  cause  of  action  in  the  second  suit 
was  different  from  the  cause  of  action  in  the  first  and  the  rule  is  based 
on  the  one  adopted  in  the  case  of  Slater  v.  Skirving^  supra. 

This  rule  may  be  applied  also  in  the  case  of  Martin  v.  Abbott,  1  Neb. 
[Unof.],  59.  The  syllabus  in  this  opinion,  however,  is  as  follows:  **The 
rule  that  a  judgment  is  conclusive  upon  the  parties  to  it,  as  to  all 
matters  which  might  have  been  litigated  and  decided  in  the  action,  is 
limited  in  its  application  to  such  matters  only  as  might  have  been 
used  as  a  defense  in  that  action,  and  such  matters  as  if  now  con- 
sidered would  involve  an  inquiry  into  the  merits  of  the  former  judg- 
ment.'* In  the  case  of  Battle  Creek  Valley  Bank  v.  Collins,  3  Neb. 
[Unof.],  38,  the  causes  of  action  were  identical  and  Babnes,  C,  lays 
down  this  rule:  "A  judgment  in  a  former  s\ii\  will  be  a  bar  in  a 
second  action  between  the  same  parties  and  their  privies  involving 
the  same  subject-matters,  as  to  everything  which  the  record  shows  was 
within  the  scope  of  the  issues  litigated  in  the  former  action."  How- 
ever, Barnes,  C,  in  the  case  of  Malone  v.  Oarver,  3  Neb.  [Unof.],  710, 
cites  this  rule  again  in  a  case  where,  apparently,  the  causes  of  action 
in  the  former  and  subsequent  suits  are  not  identical.  The  rule  adopted 
in  the  opinion  just  preceding  this  note  is  also  consistent  with  the 
decision  of  Blater  v.  Skirving,  supra. — Repobter. 


The  Arabian  Horse  Company  v.  Eva  Bivens. 

Piled  Septembeb  17,  1903.    No.  13,052. 
Ck)mmissioner's  opinion.    Department  No.  1. 

1.  Trial:     Cboss-Examination :     Striking  Irresponsive  Answer.     It  is 

not  error  to  strike  out  an  irresponsive  answer  given  on  cross- 
examination,  especially  when  it  has  no  relation  to  the  issues  in 
the  case. 

2.  Appeal  and  Error:      Evidence   Sufficient:      Presumptions.     In   a 

trial  to  a  court,  where  the  finding  is  based  upon  sufficient  com- 
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ate  a  Normal  University  where  the  Lincoln  Normal  Uni 
versity  is  now  located,  and  in  order  to  bring  about  sucli 
location,  maintenance  and  locating,  it  is  necess^ary  to  do 
the  following  things: 

"1st.  To  erect  a  building  which  shall  cost,  including 
heating  apparatus,  not  less  than  $75,000. 

"2d.  To  equip  said  building  at  an  estimated  cost  oi 
$10,000. 

"3d.  To  erect  an  electric  light  plant  to  cost  not  less 
than  $2,500. 

"4th.  To  erect  a  power  house  to  cost  not   less  thaD 
$1,000. 

"5th.  To  erect  a  dining  hall  at  an  estimated  cost  of 
$10,000. 

*^e  propose  to  J.  H.  McGlay  and  E.  R.  Sizer,  if  they 
will  erect  said  buildings,  including  heating  apparatus. 
equip  the  same,  erect  said  electric  plant  and  power  house 
as  above  provided,  and  if  P.  F.  Roose  will  erect  said  d:a 
ing  hall, 

"Now,  therefore,  in  consideration  of  one  dollar,  the  re 
ceipt  whereof  is  hereby  acknowledged,  and  the  further  con- 
sideration that  said  J.  H.  McClay  and  E.  R.  Sizer  shall 
do  the  things  as  above  set  forth,  and  the  said  Boose  shall 
erect  said  dining  hall,  as  above  provided,  and  provide 
further  that  said  Normal  University  shall  be  opener!  mii 
or  before  September  6,  1892,  by  said  Roose,  and  providtd 
further  that  said  university  shall  be  maintained  and 
operated  by  said  Roose,  his  heirs  or  assigns,  for  a  ijeri^^d 
of  ten  years  from  September  6,  1892,  and  provided  f unht^r 
that  said  McClay  and  Sizer,  their  heirs  or  assigns,  shall 
own  and  hold  the  campus  and  said  buildings,  equipment 
electrict  light  plant  and  power  house,  until  the  expiration 
of  said  ten  years,  when  said  property  shall  become  the 
property  of  said  Roose,  his  heirs  or  assigns ;  provided  said 
university  shall  have  been  operated  as  aforesaid;  I  hereby 
agree  to  and  with  said  J.  H.  McOlay  and  E.  R-  Sizer,  and 
their  heirs  and  assigns,  to  convey  to  them  or  their  assijrns. 
by  general  warranty  deed,  free  and  clear  of  all  incum* 
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•ranees,  the  following  described  real  estate,  situate  in 
Lancaster  county,  Nebraska,  to  \\dt :  The  east  half  of  the 
loutheast  quarter  of  the  northeast  quarter  of  section  32, 
;ownship  10,  range  7,  Lancaster  county,  Nebraska.  Con- 
litioned : 

"1st.  That  the  |350  paid  by  me  shall  be  returned. 
"2d.  That  the  f3,000  signed  by  me  shall  be  returned 
paid. 

"3d.  That  all  expenses,  court  or  otherwise,  of  making 
this  transfer,  shall  be  paid  by  the  parties  to  whom  the 
warranty  deed  is  made. 

"4th.  That  neither  the  estate  of  W.  W.  Holmes  nor 
myself  shall  be  held  for  the  payment  of  any  stock  whatever 
in  the  Normal  University  by  whatsoever  name  called. 

"5th.  That  the  grantees  or  present  owners  shall  convey 
an  absolute  title  to  J.  H.  Mockett  to  the  following  de- 
scribed property: 

"The  southeast  quarter  of  the  northeast  quarter  of  the 
southeast  quarter  of  the  northeast  quarter  of  section  32, 
township  10,  range  7,  Lancaster  county,  Nebraska,  sim- 
ultaneously with  my  grant  to  J.  H.  McClay  and  E.  R. 
Sizer  or  assigns,  and  also  the  interest  on  the  |350  for  five 
months  at  ten  per  cent  be  paid  me. 

"Said  deed  to  be  executed  and  delivered  by  me  to  said 
J.  H.  McClay  and  E.  R.  Sizer,  or  their  assigns  within 
thirty  days  from  the  date  hereof,  provided  that  at  the  ex- 
ecution and  delivery  of  said  deed  to  the  above  land,  the 
said  J.  H.  McClay  and  E.  R.  Sizer  or  their  asagns  shall 
execute  and  deliver  to  me  a  bond  in  an  amount  equal  to 
the  value  of  said  land,  which  shall  guarantee  the  faithful 
performance  of  the  above  matters,  proposed  by  us  to  be 
done  and  performed  by  them,  and  provided  also  that  at  the 
same  time  the  said  P.  P.  Roose  shall  execute  and  deliver 
to  A.  Roberts  a  bond  in  the  sum  of  $25,000,  which  bond 
shall  be  to  said  A.  Roberts  in  trust  for  the  benefit  of  all 
persons  who  convey,  or  donate,  land,  money  or  other 
property  to  said  McClay  and  Sizer  for  the  purpose  afore- 
said; which  bond  shall  guarantee  the  faithful  performance 
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by  said  Roose  of  the  things  herein  to  be  done  ajid  pe^ 
formed  bv  him. 

"This  contract  is  executed  by  me  in  duplicate  and  is 
binding  on  my  heirs,  executors,  administrators  acd 
assigns. 

"Witness  my  hand  this  29th  day  of  January,  1892. 

"Emma  H.  Hoi^^iES. 

"J.  H.  MocKim. 

"Attest: 

"W.  H.  Stubblefield. 

"February  12,  1892.    Above  proposition  accepted, 

"SiZER  &  McClat.^ 

It  will  be  noticed  that  the  twenty  acres  described  in 
this  agreement  to  be  conveyed  to  McClay  and  Sizer  is  the 
east  half  of  the  forty-acre  tract  out  of  which  W.  W.  Holme> 
agreed  to  donate  the  north  twenty  acres.     In  this  connec 
tion  it  might  be  noted  that  W.  W.  Holmes,  after  his  ci>n- 
tract  to  donate  twenty  acres  to  the  university  associatioB. 
entered  into  a  contract  with  J.  H.  Mockett  by  wiiirh  bt 
agreed  to  sell  and  convey  to  Mockett  an  undivided  on*^ 
fourth  interest  in  all  the  lands  owned  by  hira  in  the  nortt 
east  quarter  of  said  section  32,  except  the  tT^^entr  acres 
donated  to  the  university,  and  we  presume  it  was  becaii?? 
of  his  interest  in  the  south  ten  acres  of  the  land  obtained 
under  this  contract  that  Mockett  joined  in  the  proposititm 
to  McClay  and  Sizer.     McClay  and  Sizer  completed  the 
buildings  in  the  manner  prescribed  in  the  Holmes-Mockett 
proposition  and  had  them  ready  for  occupiincy  al>out  St^p- 
teiuber  1,  1892,  and  a  school  was  conducted  in  said  build- 
iniis  until  their  destruction  by  fire  sometime  in  Doceml>er, 
1898.    After  the  completion  of  the  buildings  McClay  an4 
Sizer  called  upon  Mrs.  Holmes  for  a  deed  of  the  twenfj 
acres  described  in  her  proposition  and  as  she  was  willing 
to  convev  but  unable  to  do  so  without  an  order  of  thf 
proper  court,  proceedings  were  instituted  in  the  district 
court  of  Lancaster  county  for  the  purpose  of  obtaining  * 
decree  authorizing  her  to  convey  said  land.    The  i)elition 
in  that  case  is  entitled  as  follows:     "Emma  H.  Hobnes, 


roij.  4]  6EPTEMBEB  TERM,  1903.  901 

Holmes  y.  Colmnbia  Nat  Bank. 

^administratrix  of  the  Estate  of  W.  W.  Holmes,  Deceased, 
Plaintiff,  y.  Emma  H.  Holmes  and  Emma  H.  Holmes  as 
Gtuardian   of   George   W.    Holmes,    Minor,    Defendants. 
EJeorge  W.  Holmes,  the  minor  and  only  child  of  the  de- 
cedent, was  not  made  a  party  to  this  proceeding.     Pub- 
lication was  made  as  ordered  by  the  court  and  upon  the 
hearing  a  decree  entered  as  prayed.    Thereafter  McOlay 
and  Sizer  appeared  and  moved  for  leave  to  intervene  in 
the  ease,  to  have  the  decree  set  aside  and  a  guardian  ad 
Utem  appointed  for  George  W.  Holmes,  minor,  which  mo- 
tion was  sustained  by  the  court,  a  guardian  ad  litem  ap- 
pointed who  filed  an  answer  for  the  minor,  and  thereupon 
the  court  found  that  the  twenty-acre  tract  had  been  sub- 
divided into  lots  and  blocks,  the  blocks  numbered  from  1 
to  10,  and  directed  a  conveyance  of  all  of  said  blocks  ex- 
cept block  4,  containing  about  two  and  one-half  acres,  the 
decree  to  operate  as  a  conveyance  in  case  the  administra- 
trix failed  to  execute  a  deed.     This  decree  was  entered 
June  11, 1892,  and  since  that  date  McClay  and  Sizer  have 
claimed  to  be  the  owner  in  fee  of  said  premises  and  have 
made  conveyances  of  portions  of  the  same  to  the  other 
parties  defendant  to  this  action. 

Shortly  after  attaining  his  majority  and  on  May  3, 
1901,  the  plaintiff  commenced  this  action  to  quiet  title 
to  the  real  estate  claimed  by  the  defendants,  ailing  that 
the  defendants  asserted  title  to  the  property  in  question 
under  the  proceedings  above  set  out ;  that  he  was  the  only 
child  of  W.  W.  Holmes,  deceased,  who  held  title  at  the 
time  of  his  death ;  that  he  was  not  made  a  party  to  the 
suit,  was  not  bound  by  the  decree  therein  entered,  is  the 
owner  in  fee  of  said  premises  and  entitled  to  the  posses- 
sion thereof.     The  answer  of  the  defendants  is  too  long 
to  be  copied  into  the  opinion,  but  the  defendant  gives  a 
history  in  detail  of  the  proceedings  had  in  acquiring  title 
to  this  land,  of  the  connection  of  W.  W.  Holmes  with  the 
Normal  University,  his  agreement  to  donate  twenty  acres 
to  that  institution,  his  subscription  for  stock  in  the  corpo- 
ration, and  further  alleged  that  Mrs.  Holmes,  after  her 
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ippointment  as  administratrix,  paid  $350  on  said  stoi 
ubscription  which,  together  with  interest  thereon,  w-s 
efunded  to  her  by  Sizer  and  McClay  and  of  which  tk 
state  of  W.  W.  Holmes  and  the  plaintiff  hare  had  tL? 
>enefit ;  that  prior  to  his  death  W.  W.  Holmes  had  join^^d 
Q  the  execution  of  a  note  with  other  parties  to  the  BaaJ 
f  Crete  for  the  sum  of  |3,000;  that  Sizer  and  McGay 
ad   paid   this   note  under   their   agreement    witi  Mrs. 
lolmes,  of  which  plaintiff  and  the  estate  of  which  he  is 
he  sole  heir  has  had  the  benefit,  and  that  HoImes^s  suk- 
cription  for  $7,000  of  the  capital  stock  of  the  universitj 
as  been  released  to  the  benefit  and  advantage  of  the  es- 
ate,  and  that  the  plaintiff  has  not  tendered  or  offered  tf 
efund  to  the  defendants  the  amount  so  paid  and  has  K' 
tanding  in  a  court  of  equity  to  demand  the  relief  whii 
e  is  seeking.    They  also  make  their  answer  a  crosa-peii- 
ion  and  demand  equitable  relief  if  the  court  should  fiin: 
gainst  their  title  to  the  land  in  controversy.     Upon  tie 
earing  a  decree  was  entered  dismissing  the  plaintifTs  pe 
ition  and  he  has  taken  an  appeal  to  this  court. 
The  action  brought  by  Mrs.  Holmes  as  administratrii 
as  intended  undoubtedly  to  comply  with  section  335* 
f  chapter  23  of  the  Compiled  Statutes  of  1901  [  AnnotaraJ 
tatutes,  section  5185].    That  statute,  among  other  things. 
rovides :    "And  the  heirs  at  law,  devisees  or  other  lesal 
Bpresentatives  of  the  deceased  vendor,  when  not  plain- 
ffs,  must  be  made  defendants  in  the  action.''    That 
reorge  W.  Holmes  was  an  heir  of  the  estate  of  W.  W. 
[olnies  is  not  in  controversy,  and  that  he  was  not  made 
party  to  that  action  is  apparent  from  the  record.    As  to 
im,  we  think  the  court  had  no  jurisdiction  to  enter  a 
ecree  which  could  in  any  wise  affect  his  interest.    It  i^ 
me  that  a  guardian  ad  litem  was  appointed  for  hira  by 
le  court  but  the  great  weight  of  authority  is  to  the  effect 
lat  infant  defendants  must  be  properly  served  with  pro- 
3SS  and  that  until  this  is  done  the  court  has  no  jurisdic- 
on  over  them  and  the  appointment  of  a  guardian  ad 
tern  is  absolutely  void.     [See  cases  referred  to  in  20 
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Ency.  PI.  and  Pr.,  643].  Here  there  was  not  only  no 
service  upon  the  minor  but  he  was  not  made  a  party  to 
the  proceedings,  and  while  the  decree  treats  him  as  a  party 
and  specially  finds  that  all  parties  in  interest  have  been 
notified  of  the  proceedings,  we  are  not  disposed  to  adopt 
a  rule  which  allows  the  property  of  an  infant  to  be  dis- 
posed of  or  incumbered  unless  the  steps  pointed  out  for 
that  purpose  are  fully  complied  with. 

The    decree    contains    the    following    finding:     "The 
court  finds  that  an  order  to  show  cause  herein  was  duly 
made  on  the  25th  day  of  ilarch,  1892,  and  that  due  and 
legal  notice  of  the  pendency  of  the  petition  and  the  pro- 
ceedings herein  have  been  given  to  all  parties  interested 
herein  and  in  said  estate" ;  and  it  is  asserted  with  appar- 
ent confidence  that  this  finding  made  by  a  court  of  gen- 
eral jurisdiction  and  in  a  matter  properly  before  it,  is 
conclusive  as  against  a  collateral  attack.    We  understand 
the  rule  to  be  that  a  recital  in  the  judgment  or  decree  of 
a  court  of  general  jurisdiction  acting  within  its  common 
law  powers  that  due  service  of  the  summons  or  notice  had 
boen  made,  is  presumed  to  be  correct  in  the  absence  of  any 
showing  in  the  record  of  what  service  was  actually  made ; 
but  where  the  record  itself  shows  the  summons  or  notice 
and  the  return  of  service  made  thereon  it  will  prevail 
against  the  recitals  of  the  decree.    A  general  finding  in 
the  judgment  or  decree  of  a  court  of  record  is  limited  or 
restricted  to  the  process  actually  found  in  the  record  and 
on  collateral  attack  the  validity  of  the  judgment  will  de- 
pend on  the  sufficiency  of  the  service.    Michel  v.  Hicks,  19 
Kan.,  578;  Coan  v.  Cloxo,  83  Ind.,  417;  Gould  v.  Jacohmn, 
25  N.  W.  Kep.  [Mich.],  194;  Chicago,  B.  &  Q.  R.  Go.  v. 
Hitchcock  Gountij,  60  Neb.,  722. 

The  record  shows  an  order  of  the  court  directing  notice 
to  be  given  by  publication  in  the  Lincoln  Herald  of  the 
filing  of  the  petition  by  Mrs.  Holmes  as  administratrix 
and  that  the  case  was  set  for  hearing  on  April  2,  1892,  but 
the  contents  of  the  notice  and  to  whom  addressed  does  not 
appear.    It  is  said  by  appellees  that  here  was  an  attempted 


901  NEBRASKA  EEPORTS.      [Unofficui< 

Holmes  t.  Columbia  Nat.  Bank. 

service  which  the  court  before  whom  the  case  ^was  p«idii:  i 
examined  and  held  sufficient  and  that  under  these  cmni. 
stances  the  judgment  entered  in  the  case  is  not  void  Low 
ever  defective  or  irregular  the  service  may  be. 

No  one  will  dispute  that  such  is  the  law  if  service  is^* 
in  fact  attempted  on  George  W.  Holmes,  and  manv  ca*^ 
might  be  cited  in  support  of  the  rule  contended  fur  ai: 
which  is  aptly  stated  by  Judge  Dillon  in  Iscmcs  it  Adi  r. 
Pnce,  2  Dill.  [U.  S.],  3-17,  as  follows: 

"A  distinction  is  to  be  made  between  a  case  where  therr 
is  no  service  whatever,  and  one  which  is  simply  defectlTf 
or  irregular.  In  the  first  case  the  court  acquires  no  jurir 
diction  and  its  judgment  is  void;  in  the  other  case  if  -> 
court  to  which  the  process  is  returnable  adjudges  the  sfrr- 
ice  to  be  sufficient  and  renders  judgment  therein,  si:': 
judgi^iient  is  not  void,  but  only  subject  to  be  set  aside  bj 
the  court  which  gave  it,  upon  seasonable  and  proper  ip 
plication,  or  reversed  upon  appeal." 

The  same  principle  was  approved  by  this  court  ix 
Gaudy  v.  Jolly,  Swan,  Dew  &  Hardin,  35  Neb.,  711 ;  bat 
the  facts  here  shown  do  not  bring  this  case  within  the  priu 
ciple  of  the  rule  above  stated,  the  reason  being  that  ther? 
was  no  service  of  any  kind  attempted  on  George  W. 
Holmes,  the  minor,  or  such  at  least  is  the  presumption 
which  must  obtain.  Where  the  record  in  a  case  fails  to 
show  on  whom  the  summons  or  notice  was  served,  no  pr^ 
sumption  can  obtain  that  it  was  served  on  any  except  suck 
as  were  made  parties  defendant  to  the  action,  or,  more 
properly  stated,  the  presumption  is  that  none  but  partie* 
uade  defendants  in  the  case  were  served. 

It  is  said  that  the  finding  of  the  court  that  "due  an^I 
egal  notice  of  the  pendency  of  the  petition  and  the  pn*- 
eedings  herein  have  been  given  to  all  parties  interested 
erein  and  in  said  estate"  overcomes  this  presumption. 
Ve  can  not  agree  that  such  is  the  case.    If  the  recital  in  the 

^cree  was  si^eciflc  and  stated  as  a  fact  that  Gteorge  W. 

olmes  Ivad  been  served  \iith  the  notice,  we  concede  that 

dy  by  the  most  direct  and  positive  proof  could  the  fact 


^ 
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SO  found  and  set  forth  in  the  decree  be  overcome;  but  the 
court  went  no  further  in  its  findings  of  fact  as  to  service 
than  to  say  that  ^'all  persons  interested  herein''  had  been 
served. 

If  this  recital  is  given  the  effect  of  a  finding  that  all 
defendants  to  the  record  were  served,  it  is  as  far  as  it  can 
be  considered  a  statement  of  fact;  that  all  parties  "in- 
terested in  said  estate"  were  served,  is  but  a  legal  con- 
clusion which  can  not  be  held  as  a  finding  that  any  partic- 
ular person  not  named  in  the  record  was  notified  of  the 
proceedings*  The  decree  as  to  George  W.  Holmfjs  is,  we 
are  satisfied,  entirely  void. 

While  we  think  that  the  defendants  can  not  base  any 
title  to  the  land  in  question  under  the  proceedings  above 
recited,  they  still  have  equities  which  no  court  can  dis- 
regard. The  rule  prevails  in  this  state  that  a  judgment 
entered  without  jurisdiction  will  not  be  vacated  or  re- 
lieved against  unless  a  defense  on  the  merit  is  shown  to 
exist.    Hughes  v.  Housely  33  Neb.,  703. 

As  to  the  north  ten  acres  of  the  land  covered  by  the 
decree  of  the  district  court  in  the  case  of  Holmes^  Admin- 
istratrix, V.  Holmes,  Ouardian,  no  defense  upon  the  merits 
has  been  shown.    W.  W.  Holmes  in  his  lifetime  contracted 
to  convey  that'land  upon  conditions  which  have  been  sub- 
stantially performed,  and  while  the  court  had  no  juris- 
diction to  enter  the  decree  as  against  George  W.  Holmes, 
it  would  still  be  inequitable  and  unjust  to  interfere  with 
that  decree  or  to  quiet  title  to  the  land  in  the  plaintiff 
herein  who  has  shown  no  equitable  right  to  such  relief. 
As  to  the  south  ten  acres  covered  by  said  decree  it  was 
not  included  in  the  donation  contract  executed  by  W.  W. 
Holmes.    Neither  the  Normal  University  nor  McOlay  and 
Sizer  had  any  claim  of  title  thereto  and  the  administratrix 
had  no  right  to  substitute  that  ten  acres  for  the  northwest 
quarter  of  the  southeast  quarter  of  the  northeast  quarter, 
being  the  west  ten  acres  covered  by  Holmes's  donation  con- 
tract.   The  result  is  that  the  ten  acres  last  above  de- 
scribed have  been  sold  for  the  payment  of  debts  against 
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the  estate  and  the  plaintiff  as  sole  heir  of  the  estate 

had  the  benefit  of  its  value.    In  this  condition  of  kS 

he  has  come  to  this  court  asking  it  to  quiet  title  to 

I>ossessed  by  the  defendants  and  which  w^aa  taken  eirt 

knowingly  or  through  mistake  in  liea  thereof.    It  for: 

appears  to  our  entire  satisfaction  that  ^50  were  paid 

the  Normal  University  Association  upon  the  stock  s 

scription  of  W.  W.  Holmes  by  the  administratrix  of 

estate  and  that  Sizer  and  McClay   have  returned  tia 

amount,. together  with  interest  thereon  and  of  which  i^ 

sumably  the  estate  got  the  benefit.    One  of  the  best  kn*»-: 

of  equity  maxims  is  that  *^e  who  seeks  equity  must  i 

equity/'  and  the  books  are  full  of  reported  cases  in  wiiki 

the  courts  have  enforced  the  rule.    It  is  true  that  tie  Cr 

fendants  in  this  case  can  not  have  the  afl&rmative  rri  • 

prayed  in  their  cross-bill  for  the  reason  that  the  statsi 

of  limitations  which  binds  a  court  of  equity  as  veil  as  i 

court  of  law  has  put  it  beyond  the  power  of  the  coart  z 

give  them  any  affirmative  relief  in  the  w^ay  of  ordericf  * 

conveyance  by  the  plaintiff  of  the  t4ai  acres  last  above  i- 

scribed,  if  he  still  owns  the  same  or  a  return  of  the  in">; 

paid  by  McGlay  and  Sizer  to  the  administratrix  of  t^ 

estate  by  way  of  return  of  stock  subscription  paid.   Bit 

as  is  wdl  stated  by  Pomeroy  in  his  Equity  Jurisprudtnee. 

section  386 : 

The.  maxim  referred  to  "requires  the  plaintiff  to  3o 
^equity.'  According  to  its  true  meaning,  therefore,  tb^ 
terms  imposed  upon  the  plaintiff,  as  the  condition  of  b^ 
obtaining  relief,  must  consist  of  the  awarding  or  sei^:^" 
ing  to  the  defendant  something  to  which  he  is  just  It  en- 
titled by  the  principles  and  doctrines  of  equity,  althoi.;:' 
not  perhaps  by  those  of  the  common  law — ^somethinjr  ^^vrr 
which  he  has  a  distinctively  equitable  right.  In  nianj 
cases,  this  right  or  relief  thus  secured  to  or  obtained  hj 
the  defendant,  under  the  oi)eration  of  the  rule,  might  l^ 
recovered  by  him,  if  he  as  plaintiff,  the  x>arti^  being  n^ 
versed,  had  instituted  a  suit  in  equity  for  that  pnrp»>i^ 
But  this  is  not  indispensable,  nor  is  it  even  always  p<^ 
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able.  The  rule  may  apply,  and  under  its  operation  an 
equitable  right  may  be  secured  or  an  equitable  relief 
awarded  to  the  defendant,  which  could  not  be  obtained 
by  bim  in  any  other  manner, — that  is,  which  a  court  of 
equity,  in  conformity  with  its  settled  methods  either 
would  not,  or  even  could  not,  have  secured  or  conferred 
or  awarded  by  its  decree  in  a  suit  brought  for  that  pur^ 
pose  by  him  as  the  plaintiflP." 

A   fair  illustration  of  this  rule  obtains  where  under 
statutes  against  usury  which  make  void  all  usurious  debts 
and  obligations,  the  debtor  may  maintain  a  suit  in  equity 
for  the  pui-pose  of  procuring  an  usurious  bond  or  other 
security  to  be  surrendered  up  and  canceled;  but  this  re- 
lief will  only  be  granted  upon  the  condition  that  the  plain- 
tiff does  equity  by  repaying  to  the  creditor  the  amount 
which  was  actually  loaned  upon  the  security.    In  this  in- 
stance by  the  operation  of  the  principle  the  defendant  ob- 
tains a  relief  which  he  could  not  possibly  have  obtained 
in  any  other  manner;  for  if  he  had  sued  the  debtor  either 
at  law  or  in  equity  to  enforce  or  secure  and  recover  the 
debt,  the  defense  of  usury  would  be  a  complete  bar. 

In  the  case  we  are  considering,  while  the  bar  of  the 
statute  has  run  against  an  independent  action  on  the  part 
of  the  defendants  to  enforce  a  conveyance  of  the  west  ten 
acres  donated  by  W.  W.  Holmes,  a  court  of  equity  will 
not  be  so  unjust  or  unfair  to  them  as  to  require  them  to 
surrender  to  the  plaintiff  land  taken  in  lieu  thereof  while 
he  still  holds  or  has  had  the  benefit  of  land  which  in  equity 
belongs  to  the  defendants.    The  record  shows  that  upon  a 
settlement  with  his  guardian  the  plaintiff  receipted  for 
something  more  than  fl2,000  coming  to  him  from  his 
father's  estate.     This  was  but  a  short  time  prior  to  the 
commencement  of  this  action,  and  the  presumption  ob- 
tains that  he  still  has  that  money.    He  can  not  therefore 
in  equity  demand  from  the  defendants  possession  of  land 
which  he  claims  as  a  part  of  his  father's  estate  whije  still 
holding  lands  or  the  proceeds  of  lands  coming  to  him  from 
that  estate  to  which  the  defendants  are  equitably  entitled 
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and  for  which  these  other  lands  were  attempted  w  V 
exchanged. 

Relating  to  the  note  of  f3,000  due  the  Crete  Xarivi: 
Bank  signed  by  Mrs.  Holmes  and  others,  Trhich  3Ierir 
and  Sizer  claim  to  have  paid  and  discharged  under  tlK 
agreement  with  Mrs.  Holmes  of  date  February  2,  1S?1,  t- 
evidence  is  very  unsatisfactory.    It  may  be  and  it  is  pn^- 
ably  the  most  reasonable  theory  arising  from  the  fact*  i: 
evidence,  that  W.  W.  Holmes  in  his  lifetime  signed  wii 
others  a  note  for  that  amount  to  the  Crete  National  Bu* 
and  that  this  note  was  renewed  after   his   death,  Ur? 
Holmes  signing  it  in  place  of  her  deceased  husband   B^ 
evidence  is  not,  however,  sufficiently  plain  and  direct  r 
either  require  or  authorize  us  to  hold  that  such  va^  rk 
case.    The  books  of  the  Crete  National  Bank  would  t>? 
tainly  show  the  origin  of  the  note,  by  whom  ori^la.!; 
signed,  and  any  renewals  thereof  up  to  the  date  of  its  pa.- 
ment,  and  it  was  the  duty  of  the  defendants  if  they  it 
sired  to  establish  the  liability  of  the  Holmes  esuxie  f*f 
the  amount  of  the  note  or  any  portion  thereof  to  have  \^ 
duced  to  the  court  evidence  of  a  satisfactory  chara<:t^r  ^ 
the  real  facts  in  the  case.    Neither  do  we  think  that  .V^ 
Clay  and  Sizer  can  claim  anything  from  their  agrei^ma* 
to  release  Mrs.  Holmes  and  the  Holmes  estate  from  I  * 
bility  for  the  stock  subscription  of  seven  thousand  dollars. 

Their  own  testimony  shows  that  in  carrying  out  ib< 
work  which  the  association  had  abandoned  they  were  n^^t 
acting  as  a  corjwration  and  never  contemplated  issuici: 
stock  to  any  of  those  who  had  subscribed  for  stock  in  tL< 
Normal  association.  They  certainly  could  not  claim  anj 
thing  for  themselves  from  the  stock  subscription  made  bj 
Holmes  without  delivering  the  stock  subscribed  for.  I' 
is  probably  true  that  Holmes  or  his  estate  after  his  death. 
would  be  liable  on  his  stock  subscription  to  creditors  of 
the  corporation,  if  any  there  were,  after  its  assets  were  ex- 
hausted, but  no  such  conditions  are  shoira  by  the  erideuct^ 

We  hold,  therefore,  under  the  facts  established,  that 
he  plaintiff,  before  he  can  have  the  relief  prayed  in  hi9 
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11,  must  pay  to  McClay  and  Sizer  the  value  of  the  west 
:ii  acres  donated  by  W.  W.  Holmes  to  the  Lincoln  Normal 
niversity  Association  to  be  fixed  of  the  date  of  the  decree 
atered  in  the  case  of  Holmes^  Administratrix ,  v.  Holmes, 
uardian,  together  with  the  sum  of  f364.60;  with  interest 
aereon  from  May  21,  1892,  being  the  amount  paid  on  the 
lock  subscription  of  W.  W.  Holmes  and  refunded  by 
IcClay  and  Sizer,  and  recommend  that  the  case  be  re- 
tianded  to  the  district  court  with  directions  to  ascertain 
he  value  of  the  ten  acres  of  land  last  above  described  at 
he  date  above  stated  if  the  plaintiff  shall  elect  within 
ihirty  days  from  the  filing  of  this  opinion  (said  election 
to  be  filed  with  the  clerk  of  this  court)  to  pay  the  several 
sums  above  found  to  be  equitably  due  from  him  when  the 
amount  thereof  is  ascertained ;  and  in  that  event  to  enter 
a  decree  quieting  his  title  to  the  south  ten  acres  of  the 
twenty  acres  described  as  follows,  to  wit:  The  southeast 
quarter  of  the  southeast  quarter  of  the  northeast  quarter 
!of  section  32,  township  10,  of  range  7,  Lancaster  county, 
Nebraska,  and  in  case  the  plaintiff  fails  within  thirty  days 
)  to  elect  to  pay  said  sums,  that  in  that  event  the  decree  of 
f  the  district  court  shall  stand  affirmed. 

KiEKPATRiCK  and  Pound,  CO.,  concur. 

It  is  ordered  that  plaintiff  have  thirty  days  from  the 
:  filing  of  this  opinion  to  elect  to  pay  to  McClay  and  Sizer, 
or  to  the  parties  found  by  the  district  court  to  be  entitled 
thereto,  the  value  of  the  west  ten  acres  of  the  tract  do- 
nated by  W.  W.  Holmes  in  his  lifetime  to  the  Lincoln 
Normal  University  Building  Association,  being  the  north- 
west quarter  of  the  southeast  quarter  of  the  northeast 
quarter  of  section  32,  township  10,  range  7,  Lancaster 
county,  Nebraska,  the  value  thereof  to  be  found  as  of 
June  11,  1892,  and  the  further  sum  of  |364.60,  with  in- 
terest thereon  at  seven  i>er  cent,  per  annum  from  May  21, 
1892,  and  that  in  case  he  file  his  election  to  make  said  pay- 
ment with  the  clerk  of  this  court  within  thirty  days  from 
the  filing  of  the  opinion  in  this  case,  that  then  the  case  be 
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remanded  to  the  district  court  with  directions  to  ascertaii 

the  value  of  the  ten  acres  of  land  last  above  described  i&i 

to  enter  a  decree  quieting  plaintiff's  title  to  the  southea*! 

quarter  of  the  southeast  quarter  of  the  northeast  quam 

of  section  32,  toT^nship  10,  range  7,  upon  the  payment  d 

sums  above  specified. 

It  is  further  ordered  that  in  case  the  plaintifif  does  »^ 

file  his  election  to  make  payment  as  above  proTided  mtk- 

in  the  thirty  days  allowed  him  therefor,  that  then  and  ii 

that  case  the  decree  of  the  district  court  be  and  the  saa* 

shall  stand  affirmed. 

Reversed  upon  ooNDmoNi 

Note. — ^The  records  do  not  show  the  filing  by  the  plaintiff  ottnfk^ 
tion  to  make  the  iiayments  specified  in  the  aboTe  opinion  and  ^^ 
ment  The  case  was  pending  on  motion  for  rehearing  until  Air3  3 
1904,  when  a  rehearing  was  denied.  April  22, 1904,  a  mandate  wsa  ^* 
down  to  the  district  court  which  asserts  the  affirmance  by  this  coert « 
the  judgment  of  the  court  below. — ^Repqbteb. 


JOSEPH  F.  PARKINS  V.  THE  MISSOURI  PACIFIC  RAILWAT 

COMPANY. 

Note. — December  21,  1904,  an  opinion  on  second  rehearing  was  m 
by  Sedgwick,  J.,  Basnes,  J.,  dissenting.  In  the  case  of  ParHns «.  *» 
Mouri  Pacific  Railway  Co.,  reported  ante,  pages  1  and  13.  I»  ^ 
opinion  the  former  judgment  of  reversal  is  adhered  ta  The  syii** 
is  as  follows:  "Instructions  must  be  consistent  with  each  o^*^' JJJ 
if  upon  a  fair  construction  of  all  the  instructions  given  tn  tasetxj 
require  that  the  plaintiff  prove  substantive  facU  that  are  not  b«***®'J 
to  a  recovery,  such  instructions  are  erroneous."  This  ^^°^^|1. 
the  dissenting  opinion,  will  be  reported  in  the  official  reports  9JA 
be  found  in  101  N.  W.  Rep.,  1013.— BspoBasaL 
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SAM'I>ONMENT.    See  Homestead,  1.    Receivebs,  3. 

CCOUITT.    See  Appeal  and  Erbob,  21. 

.OOOITNT,  ACTION  ON". 

S-vidence  Sufficient.  Evidence  examined,  and  held  sufficient  to 
support  the  verdict  and  judgment  Cozad  Irrigation  Co. 
17.    Barnes 418 

lCCOITNT  books.    See  Evidence,  2. 

LCCOirNTINQ.    See  Partition,  1,  3. 

LI>EQirATE  REMEDY  AT  LAW.    See  Equitt.    Injunction,  3,  4. 
Mandamus,  1. 

BLI>VEBSE  POSSESSION.     See  Easements,  1.    Ejectment,  1,  2. 
Forcible  Entry  and  Detainer,  2.    Limitation  of  Actions, 
1.    QuiETiNo  Title,  1. 

1.  Boundaries:  Mistake  as  to:  Instructions.  It  is  not  neces- 
sary, in  telling  the  jury  that  a  holding  under  a  mistake  as 
to  the  true  boundary  may  be  adverse,  to  set  forth  all  the 
necessary  elements  of  adverse  possession^  WiUiama  v, 
Shepherdson 608 

2.  Boundaries:  Mistake:  Inolo&ube.  When  one  by  mistake 
enters  upon  aind  takes  possession  of  the  land  of  another, 
claiming  it  as  his  own  to  a  definite  and  certain  boundary, 
and  continues  in  the  open,  notorious  and  exclusive  pos- 
session thereof  under  such  claim,  for  ten  years  or  more,  he 
acquires  title  thereto  by  adverse  possession  although  the 
land  was  not  inclosed.     Brotonfield  v.  Bleekman 443 

3.  Elements:  Tacking:  Instructions.  It  Is  not  necessary 
to  restate  all  the  elements  of  adverse  possession  in  telling 
the  jury  that  the  period  of  possession  of  defendant  may  be 
tacked  to  that  of  his  grantors  to  make  up  the  statutory 
time.     Williams  v,  Shepherdson 603 

4.  Knowledge  of  Owner:  Instructions:  Ejectment.  An  in- 
struction that  requires  defendant's  possession,  in  order  to 
be  adverse,  to  be  such  as  "will  bring  to  the  knowledge  of  the 
real  owner  the  fact  that  the  one  in  possession  is  claiming 
ownership"  held  properly  refused.    WiUiams  v,  Bhepherdson^  608 

ADVICE  OF  COUNSEL.    See  Malicious  Pboseoution,  6,  7. 

AFXIDAVITS.    See  Appeal  and  Error,  36.    Attaohmert,  8,  9,  13, 
14.    New  Trial,  3.    Replevin,  1,  6. 

(Oil) 
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AlilENATION'.    See  Homestead,  2. 

AMENDKENTS.    See  Pleadinq«  1,  2,  7,  8.    Refle\'^in,  6. 

ANHCAIiS.    See  Replevin,  2. 

Damage  By:  Pleading:  Taxation  of  Dogs:  Statutes.  It 
an  action  based  on  the  provisions  of  section  18,  article  1  of 
chapter  4  of  the  Compiled  Statutes  [Annotated  Statutes, 
section  3219],  against  a  county  to  recover  damages  alleged 
to  have  been  sustained  by  reason  of  the  loss  of  sheep  killed 
by  dogs,  the  plaintiff  must  allege  that  the  county  board,  by 
resolution  spread  at  large  upon  the  records  of  its  proceed- 
ings, imposed  the  proper  tax,  and  provided  the  manner  and 
conditions  of  payment  to  persons  making  claims  against  the 
fund  created  thereby.    McCullough  v,  Colfax  County 543 

APPEAIi  AKD  EBBOE.  See  Contemfi.  Ck)NT&ACTS,  1.  Oousrs, 
1-3.  Evidence,  11,  Exceptions,  Bill  or.  Issues,  1,  2,  Jus- 
tices OF  the  Peace,  1.  Mobtoages,  11.  r "pebsedeas. 
Trial,  23,  24. 

1.  Assignments  as  to  Motion  for  New  Trial:  Pleading.  A 
judgment  will  not  be  reversed  for  errors  which  are  required 
to  be  assigned  on  a  motion  for  a  new  trial,  unless  it  is 
alleged  in  the  petition  in  error  and  shown  by  the  record 
that  tho  court  erred  in  overruling  such  motion.    Coxe  Bros. 

d  Co.  V,  Omaha  Coal,  Coke  and  Lime  Co ^^ 

2.  Assignments  as  to  Motion  for  ETew  Trial:  Pleading: 
Practice.  Where  defendant  challenges  the  court's  atten- 
tion to  such  defect  in  the  petition  in  error.  In  his  ^»ricf,  and 
orally  on  the  hearing,  the  above  rule  will  be  strictly  ad- 
hered to.  Coxe  Bros,  d  Co.  v.  Omaha  CoaX^  Coke  and  Liae 
Co *^- 

3.  Assignments:  Evidence.  Assignments  of  error  on  account 
of  receiving  and  rejecting  evidence,  although  too  general  to 
require  consideration,  examined,  and  held  not  to  coataifl 
reversible  error.    Parkins  v.  Missouri  P,  R,  Co * 

4.  Assignments:  Exceptions,  Bill  of,  and  Ruling  on  Motion 
roB  New  Trial  Wanting.  A  plaintiflE  who  has  been  de- 
feated upon  a  trial  in  the  court  below  by  a  general  finding 
of  issues  of  fact,  upon  petition,  answer  and  reply,  in  ^^^^ 
of  his  adversary,  and  who  prosecutes  error  without  having 
preserved  the  evidence  in  a  bill  of  exceptions,  and  withoat 
having  obtained  a  ruling  upon  a  motion  for  a  new  trial,  can 
assign  but  one  ground  of  error  in  this  court,  viz:  that  the 
answer  does  not  state  facts  constituting  a  defense  to  the 
petition.    Bemis  v.  McCloud '*' 

6.  Assignments:  Frivolous.  Assignments  of  error  held  with- 
out  merit  and  frivolous.    Moores  v.  Jones 
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€.  Assignments:  Must  Be  Specific.  •  Brrors  of  law,  to  be 
ayailable  to  the  party  complaining,  must  be  specifically  as- 
signed in  the  petition  in  error.    Bosserman  v,  Larson 107 

7.  Assignments:  New  Trial:  OvsBBULiNa  Motion  Fob.  Br- 
rors required  to  be  assigned  in  a  motion  for  a  new  trial,  will 
be  deemed  waived,  unless  the  ruling  eta  such  motion  is  as- 
signed as  error  in  this  court    Cole  v.  Adams  County 226 

Moores  v,  Jones S19 

Spence  v.  Apley 358 

8.  Assignments:  Nor  in  Briefs.  An  assignment  of  error  not 
noticed  in  the  briefs  will  be  deemed  to  have  been  waived. 
Bemis  V.  McCloud 729 

9.  Assignments:  SrsciFia  Alleged  errors  In  the  giving  of 
instructions  must  be  specifically  pointed  out,  or  they  cannot 

be  considered  by  the  supreme  court.    Cox  v.  Crow 434 

10.  Assignments:  Too  Qenisai..  An  assignment  of  error  that 
the  Judgment  is  contrary  to  law  is  too  vague  and  indefinite 
to  present  any  question  for  consideration  in  the  supreme 
court.    Bosserman  v,  Larson 107 

11.  Attachment:  Evidence  Sufficient.  The  Judgment  or  order 
of  a  district  court  on  a  motion  to  dissolve  an  attachment 
will  not  be  reversed  if  sustained  by  sufficient  competent 
evidence.    Werner  v.  Linsenmeyer 372 

12.  Briefs:  Statements  Too  General.  A  general  statement  In 
a  brief  that  the  court  erred  in  sustaining  objections  to  a 
certain  line  of  testimony,  without  indicating  where  the 
rulings  complained  of  are  to  be  found  in  the  record,  or  the 
nature  of  the  evidence  offered,  the  objections  made,  and  the 
rulings  thereon,  is  not  sufflciemt  to  call  for  any  examination 

of  the  matter  by  this  court.    Merrill  v,  Qarver 830 

13.  Complaint  Pirst  Made  on  Appeal:  Statutes.  Where  Is- 
sues have  been  made  and  trial  had  on  the  merits,  the  de- 
feated party  should  not  be  heard  to  complain  for  the  first 
time  on  appeal  in  this  court,  that  the  form  of  action  should 
have  been  by  petition  under  section  602  of  the  Ck)de  instead 

of  by  petition  in  equity.    MacCall  v.  Looney 716 

14.  Complaint  Pirst  Time  on  Appeal:  Judgment.  An  objec- 
tion to  a  petition  to  set  aside  a  default  Judgment  which 
alleges  that  the  Judgment  complained  of  was  rendered 
October  6th,  at  the  October,  1900,  term  of  court,  and  that  no 
knowledge  of  it  reached  the  defendant  till  May  following,  cm 
the  ground  that  it  does  not  show  that  the  October  term  had 
adjourned  at  that  time,  will  not  be  entertained  when  raised 
for  the  first  time  on  appeal  in  this  court  MacCall  v. 
Looney    716 

62 
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16.  Evidence  Conflicting.  Where,  in  an  action  before  a  jmtiee 
of  the  peace,  the  eyidefnce  was  conflicting  and  it  can  not 
be  said  that  his  Judgment  was  clearly  wrong,  tlie  order  of 
the  district  court,  on  a  proceeding  in  error,  sustaining  sucb 
judgment,  will  be  affirmed.    BuUard  v.  Lauffhlin ^' 

16.  Evidence  Conflicting:  Cbimiiyal  Law.  Where  tbe  evidenoe 
on  which  a  verdict  is  based,  in  a  misdemeanor  ease.  Is  con- 
flicting, and  it  appears  that  the  cause  was  submitted  to  the 
jury  under  proper  instructions,  such  verdict  will  not  be  set 
aside  unless  we  can  say  that  it  is  clearly  wrong.  Ever- 
son  V.  State l^ 

17.  Evidence  Conflicting:  Quieting  Titlb.  A  finding  on  odd- 
flicting  evidence  will  be  adhered  to  on  appeal,  unless  clearlj 
wrong.  Faulkner  v.  Sims,  —  Neb.,  — ,  94  N.  W.  Rep.,  113, 
Burton  v,  O*0onnor 5S4 

18.  Evidence  on  Appeal.  On  appeal  to  this  court,  as  distiih 
guished  from  proceedings  in  error,  evidence  excluded  by  the 
trial  court  will  not  be  considered.    Outhrie  v,  Guthrie '** 

19.  Evidence:  Ritlings  on  Admission.  Rulings  of  the  trial 
court  in  the  admission  and  exclusion  of  testimony  ex- 
amined, and  heldt  not  error.    Fidelity  Mut%ua  Fire  In^,  Co. 

V,  Lowe 15." 

20.  Evidence  Sufficient:  Pkesumptions.  In  a  trial  to  a  court, 
where  the  finding  is  based  upon  sufficient  competent  proot 
it  will  be  presumed  that  immaterial  evidence  was  disre- 
garded.   Dewey  v.  Allgire,  37  Neb.,  6.    Arabian  Horse  Co. 

V.  Bivens 8S 

21.  Evidence  Supports  Findings:  Account.  Where,  in  an  ac- 
tion for  an  accounting,  questions  of  fact  only  are  presented 
and  the  trial  court's  findings  are  supported  by  the  evidence, 
the  decree  will  not  be  disturbed.    Haslach  v.  Wolf 30^ 

22.  Exceptions,  Bill  of:  Authentication.  A  document  accom- 
panying a  transcript  will  be  disregarded  unless  authenti- 
cated by  the  certificate  of  the  clerk  of  the  district  court. 
Village  of  Holstein  v.  Klein 33 

23.  Exceptions,  Bill  of:     Contents:     Evidei^ce.     Unless   there 

is  a  bill  of  exceptions  containing  all  the  evidence,  this  court 
will  not  review  the  findings  of  fact  in  the  lower  court. 
Emery  v.  Hanna 491 

24.  Exceptions,  Bill  of:  Failube  to  File:  Pleading.  Whecn, 
after  issue  Joined,  there  has  been  a  trial  and  the  record 
recites  that  the  plaintiff  introduced  all  his  evidence,  which 
the  trial  court  found  to  be  insufficient  and  dismissed  the 
action,  the  judgment  will  not  be  reviewed  In  this  court  In 
the  absence  of  a  bill  of  exceptions,  although  it  also  recites 
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that  in  the  opinion  of  the  trial  Judge  the  petition  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  Ifo- 
Cowan  V.  Yotaw 370 

25.  Exceptions,  Bill  of.  Wanting:  Effect:  Pleadino.  On  an 
appeal  from  a  decree  of  the  district  court  where  there  is  no 
bill  of  exceptions  preserved  and  the  record  contains  nothing 
but  the  clerk's  transcript,  we  are  only  required  to  examine 
the  record  far  enough  to  ascertain  whether  or  not  the  plead- 
ings are  sufficient  to  sustain  the  decree.    Qrave  v.  Dineen. .  722 

26.  Exceptions,  Bill  of,  Wanting:  Effect:  Plbadino.  In  the 
absence  of  a  bill  of  exceptions  if  the  petition  or  pleading  on 
which  the  decree  Is  predicated  contains  sufficient  statements 
of  a  cause,  and  a  proper  prayer  for  the  relief  thereby  af- 
forded, questions  which  necessitate  a  reference  to  the  bill  of 
exceptions  will  not  be  considered  and  an  affirmance  of  the 
decree  is  proper.    Orove  v,  Dineen 722 

27.  Exceptions,  Bill  of.  Wanting:  Presumptions.  Where  bill 
of  exceptions  is  absent,  the  general  presumption  exists  that 
every  proceeding  essential  to  the  legality  and  validity  of  the 
Judgment  was  validly  taken.  And  where  on  any  contingency 
supposable  in  the  state  of  the  record,  the  decision  below 
might  Have  been  valid,  such  contingency  will  be  so  pre- 
sumed.   Orove  V.  Dineen 722 

28.  Exceptions,  Bill  of.  Wanting:  Ruling  Based  on  ESvidence. 
The  action  of  the  district  court  in  overruling  a  motion  to 
dismiss  an  appeal  for  failure  by  the  appellant  to  file  a 
transcript  in  time  will  not  be  reversed  where  it  appears  that 
such  ruling  was  based  on  evidence  and  the  evidence  has 
not  been  preserved  and  presented  to  this  court  by  a  bill  of 
exceptions.    Hagndom  v.  Wagoner 713 

29.  Findings:  Disputed  Questions  of  Fact.  The  findings  of 
a  trial  court  upon  disputed  questions  of  fact  will  not  be 
disturbed  if  sustained  by  sufficient  competent  evidence. 
Day  d  Frees  Lumber  Co.  v,  Bixby 154 

30.  Instructions  Befused.  It  is  not  error  to  refuse  an  instruc- 
tion requested  when  instructions  already  given  substantially 
cover  the  same  ground.    Morgan  v,  Sipne 115 

81.  Instructions:  Rulings  in  Giving  and  Refusing.  Rulings 
of  the  trial  court  in  the  giving  and  refusal  of  instructions 
€(xamined,  and  held,  not  erroneous.  Fidelity  MtUual  Fire 
Ins,  Co.  V,  Lowe 159 

82.  Instructions:  Vebdict:  Only  One  Possible.  In  a  case 
where  a  verdict  is  returned  for  the  defendant,  and  is  the 
only  one  which  caa  be  sustained,  errors  assigned  by  the 
plaintiff  on  account  of  giving  and  refusing  instructions  will 
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wrong  no  juror  should  hold  out  through  a  spirit  of  stub- 
bornness. Neither  should  a  juror  jKunnit  the  friendship 
or  admiration,  the  ill  feeling  or  prejudice,  he  may  enter- 
tain for  any  counsel  connected  with  the  case  to  influence 
him. 

"Considerable  time  has  been  consumed  in  the  trial  of 
this  case.  It  is  not  probable  that  further  evidence  can  be 
furnished  another  jury  in  the  trial  of  the  case  if  you  are 
finally  discharged  because  you  can  not  agree  and  the  case 
is  again  tried.  You  are  probably  in  as  favorable  a  posi- 
ti(m  to  d(M*ide  the  case  as  another  jury  can  be.  I  want  you 
to  realize  that  it  is  your  work  and  your  duty  to  decide  this 
case,  and  to  decide  it  correctly.  I  hoi)e  you  will,  on  retir- 
ing to  your  room,  do  so,  each*  with  the  honest  conscientious 
desire  to  agree  and  to  return  a  verdict  which  is  justified 
by  the  evidence  and  the  law,  and  which  will  meet  the  ap- 
probation of  your  own  conscience." 

In  regard  to  the  foregoing  instruction,  the  defendant 
first  contends  that  the  court  had  no  authority  to  instruct 
the  jury  after  they  had  retired,  except  upon  the  request  of 
the  jury  as  provided  by  section  287,  Code  of  Ci\il  Proced- 
ure. Such  is  not  the  rule.  This  court  has  held  that  the 
rtH-alling  of  the  jury  for  further  instructions  is  so  far 
within  the  discretion  of  the  trial  court  as  not,  of  itself,  to 
present  a  subject  for  review.  MvCJary  t?.  Stully  44  Xeb., 
175.  Thompson,  in  his  work  on  Trials,  volume  2,  section 
2363,  says  that  it  is  the  privilege  of  the  presiding  judge  to 
recall  the  jury  and  give  them  additional  instructions, 
until,  in  his  opinion,  he  has  fully  possessed  their  minds  of 
the  law  of  the  (*ase. 

Another  objection,  urged  against  the  last  instruction, 
is  that  it  had  a  tendency  to  cause  some  of  the  jurors  to 
abandon  their  personal  opinions  and  convictions  and  to 
force  a  verdict.  We  do  not  think  the  instruction  is  open  to 
that  objection.  It  is  a  well-known  fact  that,  after  a  pro- 
longtMi  controversy,  pride  of  opinion  is  apt  to  blind  the 
eyes  to  the  truth.  The  instruction  under  consideration 
was  well  calculated  to  impress  upon  the  jury,  that  they 
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quire  a  more  specific  statement  iB  a  pleading  does  not  appear 
to  have  resulted  In  prejudice  to  tbe  complaining  party,  sudi 
ruling  win  aflford  no  ground  of  complaint  OhikU  v.  Fer^ 
gu9<m  66 

42.  Pleadings  JTolnt:  Pabjudiob:  Nbw  Teial»  Motion  iob. 
"Where  two  defendants  join  In  a  motion  for  a  new  trial, 
and  also  file  a  Joint  petition  in  error  In  this  court,  the  Judg- 
ment win  be  affirmed  unless  the  record  dfacloses  error  preju- 
dicial to  both."  Bnmo  v.  Bpence,  66  Neb.,  638,  77  N,  W. 
Rep.,  64,  followed  and  approved.    Anderton  v.  HaU 494 

43.  Beeord  Incomplete:  PnKsuicFnons.  If  the  record  presented 
to  this  court  Is  not  complete,  and  If,  because  of  such  Incom- 
pleteness, It  Is  Impossible  to  determine  whether  the  judgment 
of  the  district  court  Is  right  or  wrong.  It  will  be  presumed 

to  be  right    Btedry  v.  Beck 390 

44.  Beeord  Xust  Show  AffirmatlTe  Error.  To  warrant  a  re- 
versal of  a  judgment  of  the  district  court,  reversing  an 
order  of  the  county  courts  error  must  affirmatively  appear. 
Btedry  v.  Beck 390 

46.  Time  for  Perfecting:  Rbqbivkb.  To  give  this  court  jurisdic- 
tion to  review  an  order  of  the  district  court  appointing  a 
receiver,  the  appeal  must  be  perfected  within  six  months 
from  the  entry  of  the  order.  Fir9t  Nat»  Bank  of  Button 
V,   A9hJey ' 186 

46.  Transcript  Incomplete:  Dnammon:  Jubisdiotiok  of  Dn- 
Tsior  Ck>UBT.  Defendant  In  error  appealed  from  a  judgment 
rejecting  Its  claim  against  the  plaintiff  In  error.  The  plain- 
tiff In  error  moved  the  district  court  to  dismiss  the  appeal 
because  the  transcript  brought  up  was  not  complete.  Instead 
of  suggesting  diminution  of  the  record.  HeJd^  that  the 
court  had  jurisdiction  and  did  not  err  In  overruling  the 
motion.  Estate  of  Woloott  v.  McOormick  Harvesting  Ma- 
chine Oo 766 

47.  Transcript  Incorrect:  Cobbbcxioit:  Docket  of  Justigb  as 
EivmsNGB.  If  a  transcript  of  the  proceeding  had  before  a 
justice  of  the  peace  is  incorrect,  the  district  court  will,  upon 
motion,  require  a  corrected  transcript  to  be  supplied;  and  it 
Is  not  error  to  deny  an  offer  to  place  In  evidence  the  original 
docket  of  the  justice,  the  party  making  the  offer  having 
previously,  upon  objectioii,  procured  the  exclusion  of  a 
transcript  of  such  proceedings.    Morgan  v,  Btone 116 

48.  Trial  by  Jury,  Bight  to:  Rxvikw  oh  Bbbqb.  The  question 
whether  a  party  is  entitled  to  a  Jury  trial  upon  an  issue 
presented  by  his  pleading  can  not  be  determined  upon  ap» 
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peal,  but  must  be. presented  hj  petition  in  error.     Hay  4 
Frees  Lumber  Co.  v.  Bixby ••..»... 1S4 

49.  Trial:  Csoss-BxAMiNATioir.  Where  misoondnet  of  oonnael 
is  not  charged,  error  can  not  be  predicated  upon  the  mere 
asking  of  a  question  upon  cross^zamination.  to  which  no 
answer  is  made  by  the  witness,  although  objection  is  made 
to  the  question  and  by  the  court  overruled.  Farmers  Jlf«- 
tual  Ins.  Co.  v..€ole • 1^ 

60.  Trial  Without  Jury:  InTSRSNOEB  of  Fact.  Inferences  of 
fact  drawn  by  a  trial  court  without  a  Jury«  will  not  be  dis- 
turbed by  this  court  unless  clearly  wrong.  Btocker  v.  Cod- 
dington 2^ 

61.  Verdict  Wrong.  Where  a  yerdict  is  clearly  and  manifestly 
wrong  it  will  be  set  aside  on  error.    Jackson  v.  McNatt.,,.    6 

62.  Waiver  of  Error.  A  party  can  not  be  heard  to  complain  in 
the  appellate  court  of  an  error  which  he  has  been  instru- 
mental in  bringing  about   Farmers  Mutuai  Ins.  Co.  v.  Cole, .  U? 

APPEABANCZL 

Jurisdiction:  Objections  SPECiFia  A  person  appearing  spe- 
cially, for  the  purpose  of  making  objections,  must  point 
out  specifically  the  defects  upon  which  he  relies.  Following 
Brown  v.  Qoodyear,  29  Neb.,  376.    Oretch  v.  Maxfield 256 

APPBAISAIi.    See  Attachment,  12.    Mobt6A0E8,  3-20. 

APPBOPBIATION.    See  Highways,  6. 

ASSESSMENTS.    See  Insurance,  5.    Taxation,  1,  %,  8,  17. 

ASSIGNMENTS.     See  Appeal  and  Ebbob,  1-10.     Conversion,  1. 
Judgment,  1.    Mechanic's  Liens^  5. 

€k>upoiis  Assigned  to  Third  Party:  Effect  on  MoB:TeAfiB. 
The  detaching  of  interest  coupons  from  a  bond  by  the  owner 
thereof  and  transferring  them  to  a  third  party,  operates  as 
an  assignment  pro  tanto  of  the  mortgage  which  secures  the 
entire  debt  2fevD  England  Loan  A  Trust  Co.  v.  Ao&itwoii, 
56  Neb.,  60,  76  N.  W.  Rep.,  415,  followed  and  approyed. 
Curtiss  V.  McOune  iSX 

ATTACHMENT.    See  Appeal  and  Bbbob,  U.    Taxaxiov,  16. 

1.  Action  on  Bond:  Alterations:  Fxndings:  E^vhikncb 
Sufficient.  Evidence  held  to  sustain  the  finding  that  the 
alterations  were  made  by  the  purported  signers  hotore  de- 
livery.   Waller  v.  Deranleau 417 

2.  Action  on  Bond:  Bvidengb:  ADKissranJTT  or  TJmxEBTAK* 
iNG.  An  attachment  undertaking  in  the  body  of  which  d^ 
fendants'  names  appear  as  obligators  la  admissible  in  eii' 
dence  although  at  the  bottom  appears  the  name  of  a  bank- 
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ing  company  of  which  they  were  respectively  president  and 
cashier,  with  a  penmark  erasure  through  it  and  the  ap- 
pearance  that  "by"  had  originally  been  written  before  each 
of  their  names,  and  "Pres."  after  one  and  ''cashier"  after 
the  other.    Waller  v,  Deranleau 497 

3.  Action  on  Bond:  Instructions  Approved.  Certain  in- 
structions examined,  and  held  not  open  to  the  objections 
raised  against  them.    Waller  v,  Deranleau 497 

4.  Action  on  Bond:  Parties:  Description:  Evidence.  Where 
it  is  alleged  and  sufficiently  appears  that  the  plaintiff  in  the 
suit  on  the  attachment  undertaking,  who  is  there  named  as 
"Luclen,"  is  the  real  defendant  and  the  one  whose  property 
was  seized  under  the  attachment,  it  is  not  sufficient  ground 
for  rejecting  the  evidence  of  the  record  in  the  attachment 
case  that  defendant  is  therein  designated  as  "Lewis,"  the 
evidence  in  the  present  case  showing  that  he  is  known  as 
"Lucien,"  "Lewis,"  and  "Lew."    Waller  v.  Deranleau 497 

5.  Action  on  Bond:  Payment:  Pleading:  Evidence.  Pay- 
ment is  a  defense  which  must  be  alleged  and  proved  in  an 
action  on  an  attachment  undertaking.    Waller  v.  Deranleau,  497 

6.  Action  on  Bond:  Pleading  Damages  and  Payment:  Di- 
recting Verdict.  The  fact  that  plaintiff  in  a  suit  on  an 
attachment  undertaking  did  not  in  terms  allege  that  the 
damages  for  which  he  sued  were  unpaid,  where  defendants 
answered  demying  the  damages  and  the  cause  of  action,  and 
setting  up  offsets,  and  allege  no  payment,  and  where  the 
evidence  shows  throughout  that  damages  have  always  been 
denied  and  are  unpaid,  does  not  entitle  the  defendant  to  an 
instruction  for  a  verdict  or  to  a  judgment  upon  the  plead- 
ings.   Waller  v.  Deranleau 497 

7.  Action  on  Bond:  Principal  and  Surety:  Set-off  and 
Counter-claim.  Sureties  on  an  attachment  undertaking 
allowed  the  benefit  of  legal  offsets  held  by  their  principal, 
who  was  not  a  party  to  the  action  against  plaintiff,  the 
principal  assenting  to  such  defense  and  assisting  in  present- 
ing it.    Waller  v.  Deranleau 497 

8.  Affidavits:  Pleading  Non-residenos:  Jurisdiction.  An 
affidavit  for  attachment  which  sCates  that  defendant  "has 
removed  from  the  state  of  Nebraska  to  the  state  of  Utah, 
where  he  now  resides,"  shows  sufficiently  the  non-residence 
of  defendant  to  give  the  court  jurisdiction  to  issue  an  at^ 
tachment    Citizena  State  Bank  of  Wood  River  v.  Porter. ...     73 

9.  Dissolntion:  Evidence  Coni-xicting:  AFFmAviTs:  Findings. 
On  disputed  questions  of  fact  tried  on  ex-parte  affidavits 
in  support  of  a  motion  to  dissolve  an  attachment,  the  find- 
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ings  of  the  trial  court  will  not  be  disturbed  unless  clf*ar!T 
agaitist  the  weight  of  the  evidence.  Fremont  Brewing  Ck*. 
V.    Pekarek    * 

10.  Dissolution  of  Prior:    Effect  on  Subsequent:     Co^TRisr- 
TioN.  First  Nat.  Bank  of  Pawnee  City  v.  Wishard ? 

11;  Evidence  Sufficient.    Evidence  examined,  and  held  sufficient 
to  sustain  the  finding  and  order  of  the  trial  court.     Wcrn^^ 

V.   Linsenmeyer    T 

Fremont  Brewing  Co.  v.  Pekarek ^J 

12.  Levy:  Requisites:  Appbaisai^  A  levy  of  attachment  hr 
leaving  at  the  attached  premises  a  copy  of  the  writ  with  a 
tenant  and  then  going  half  a  mile  and  getting  one  appraiser, 
and  then  going  three-quarters  of  a  mile  farther  to  get  an- 
other, and  then  telling  them  that  a  levy  had  been  made  on 
the  lands  in  question  and  swearing  them  and  making  ih* 
appraisement,  does  not  comply  with  section  205  of  the 
Code,  nor  make  a  valid  levy,  it  not  appearing  that  the  lery 
itself  was  in  the  presence  of  any  witness.  Citizens  State 
Bank  of  Wood  River  v.  Porter Tl 

13.  Process:  Service  by  Publication:  Affidavit  SuPTirrE_\T. 
Affidavit  for  publication  of  summons  against  a  non-resiJent 
defendant  examined,  and  held  sufficient.  Barnes  v.  Boston 
Investment   Co Z^ 

14.  Process:  Service  bt  Publication:  Jurisdiction:  Suffi- 
ciency OF  Affidavit.  An  objection  that  the  court  has  not 
obtained  jurisdiction  of  the  person  of  the  defendant  does 
not  present  the  question  of  the  sufficiency  of  an  affidavit  for 
publication  of  the  summons  In  an  action  of  attachment 
Barnes  v.  Boston  Investment  Co Si? 

15.  Vacation  of  Order  of  Confirmation:  Evidence  iNsiFriciENX. 
Evidence  examined,  and  held  insufficient  to  sustain  a  ruling 
of  the  trial  court  on  a  motion  to  vacate  an  order  of  con- 
firmation.    Lititon  V.  Cathers €41 

16.  Wrongful:  Evidence  Sufficient.  Evidence  held  sufficient 
to  sustain  a  finding  that  the  attachment  was  wrongfully 
issued.    Waller  v.  Deranleau i^' 

ATTORNEY  AND  CLIENT.    See  Judgment,  15.  16. 

BANKRUPTCY.    See  Fraudulent  Conveyances,  1. 

BANKS  AND  BANKING.    See  Trusts,  1. 

Mortgages:  Purchase  of  Decree  by  National  Bank:  Specu- 
lation: Injunction.  87nith  v.  First  National  Bajik  of 
Chadron,  45  Neb.,  444,  followed.  BUrChanan  v.  SaunU^s 
County  Nat.  Bank  41'^ 
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■ATn)Y.    See  Criminal  Law,  2.    Jubtiges  ov  the  Pka€B»  8. 

1.  Xhrideace  Sufficient.  EMdence  examined,  and  TieUd  Buffl- 
cient  to  sustain  the  verdict    Jeasen  v.  Donahue 838 

2.  XnatructionB  Approved.  InstructionB  examined,  and  held 
not  erroneous.    Jessen  v,  Donahue 838 

8.  Instructions  Approved.  Certain  instmctionB  examined, 
and  held  not  improperly  given.    Morgan  v.  Stone 115 

4.  Judgment:  Validitt:  Statutes.  A  judgment  rendered 
in  a  proceeding  under  chapter  37,  Compiled  Statutes,  is  not 
void  because  it  fails  in  express  terms  to  provide  for  the 
defendant  giving  security  for  the  payment  of  the  sums 
adjudged  against  him,  and  thereby  securing  his  liberty. 
Morgan  v.  Stone 116 

BEKEPICIAIi  ASSOCIATIONS. 

Certificates,  Delivery  of:  What  Cowstatuteb:  Iksurancb. 
On  the  facts  stated,  held,  that  a  member  of  a  fraternal  so- 
ciety had  fully  complied  with  the  rules  and  regulations 
thereof  and  that  the  delivery  of  his  certificate  by  such 
order,  to  an  officer  of  the  subordinate  lodge  of  which  he 
was  a  member,  was  a  delivery  to  him.  Tracy  v.  Supreme 
Court  of  Honor 189,  195 

BHiUS  and  notes,     see  Bvidengb,  8.    Fraud,  7.  8.    Patment. 

PLBADmO,  8.     USUBT. 

1.  Action  on  ,  Note:  Bvideicge  Sutfioient.  Evidence  ex- 
amined, and  found  sufficient  to  sustain  the  verdict  and 
judgment  rendered  thereon.    McCleneghan  v.  Norton 209 

2.  Consideration:  Agreement  to  Convey.  Constructioit.  A 
note,  in  the  usual  form,  contained  a  stipulation  on  the 
back  thereof  in  these  words:  "This  note  is  not  payable  until 
the  south  half  of  the  southeast  quarter  and  the  south  half 
of  the  southwest  quarter  of  section  twenty-six,  township 
28,  range  38,  is  deeded  to  M.  6.  Ganow."  Held,  (1)  That  the 
entire  instrument  did  not  of  itself  show  an  agreement  to 
convey  the  land  described  in  the  stipulation.  (2)  That  the 
defendant,  by  objecting  to  evidence  as  to  the  consideration 
for  the  note  on  the  ground  that  the  note  itself  showed  the 
consideration,  was  not  committed  to  the  theory  that  the 
consideration  for  the  note  was  such  agreement  to  convey. 
Enlow  Cattle  Co,  v.  Ganow 613 

3.  Contradicting  Terms:  Eh^iDENCB  of  Parol  Agreement.  The 
terms  of  a  promissory  note  can  not  be  contradicted,  altered 
or  varied  by  evidence  of  a  prior  or  contemporaneous  parol 
agreement  between  the  payor  and  the  payee.  Aultman, 
Miller  d  Co,  v.  Hawk 582 

4.  Directing  Verdict:  EJvidence  Insufficient.  Evidence  ex- 
amined, and  held  that  it  was  error  to  direct  a  verdict  for 

the  defendants.    Enlow  Cattle  Co.  v,  Qanow 513 
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defendant  sets  up  that  plaintiff,  through  his  agents,  fore- 
closed without  notice  to  or  kfiowledge  of  the  defendant 
and,  while  in  possession  under  such  foreclosure,  sold  a 
house  upon  the  land,  which  was  removed  by  the  purchaser. 
He  pleads  also  that  plaintiff's  agent  entered  into  an  agi'ee- 
ment  with  defendant  whereby  the  latter  was  to  convey  the 
land  in  consideration  of  f25  and  surrender  of  the  papers 
and  that,  in  pursuance  of  such  agreement,  he  executed  a 
deed  which  plaintiff's  agent  caused  to  be  recorded.  Trial 
was  had  to  the  court,  which  found  for  the  defendant.  Pro- 
ceedings in  error  are  brought  by  the  executors  of  the  plain- 
tiff, who  died  pending  suit 

The  answer  is  very  carelessly  drawn,  and  a  great  deal  is 
left  to  inference  or  intendment,  without  any  specific  alle- 
gation. As  its  sufficiency  was  challenged  at  every  stage 
in  the  lower  court,  we  have  some  doubt  whether  in  its 
present  form  it  will  sustain  a  judgment.  But  the  defenses 
which  the  pleader  was  evidently  endeavoring  to  state  are, 
in  our  judgment,  maintainable.  In  an  action  to  recover  a 
deficiency  after  foreclosure  of  a  mortgage,  the  mortgagor 
may  set  up,  by  way  of  counter-claim,  damages  sustained 
by  reason  of  waste  committed  by  the  mortgagee  in  pos- 
session. Smith  V.  Fife,  2  Neb.,  10.  Possibly  it  would  be 
better  to  say  that  the  mortgagor  might  treat  the  sale  of 
the  house  severed  from  the  freehold  as  a  conversion,  and, 
waving  the  tort,  maintain  a  set-off  in  quasiaojitv^Qt  to 
recover  the  value.  Wherever  one  might  waive  a  tort  and 
sue  in  assumpsit  at  common  law,  he  may  maintain  a  set- 
off under  the  Code  against  any  claim  arising  out  of  con- 
tract. Several  cases  which  really  involve  set-off  have, 
been  spoken  of  as  cases  of  counter-claim,  as  for  instance, 
Sheiblcy  v.  Dixon  County,  61  Neb.,  409.  But  the  question 
is  not  material  in  this  case.  A  trust  deed  executed  by  way 
of  security  is,  in  effect,  a  mortgage,  and  foreclosure  thereof 
out  of  court  by  sale  under  the  power  therein  contained 
conveys  no  title.  Comstock  v.  Michael,  17  Neb.,  288. 
Hence,  wliere  a  mortgagee  in  possession  under  such  a  sale 
disposes  of  buildings  upon  the  property  and  permits  them 
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to  be  removed  by  the  purchasers,  he  becomes  liable  for 
waste.  It  is  true  in  this  case  the  property  was  in  an  ad- 
joining state,  but  there  is  no  evidence  as  to  the  laws  of 
that  state  and,  in  the  absence  of  proof  to  the  contrary,  we 
must  presume  that  the  laws  of  that  state  are  the  same  as 
our  own.  Schmitt  d  Brother  Go.  v.  Mahoney,  60  Neb.,  20; 
Welton  V.  Atkinson,  55  Neb.,  674.  We  do  not  think,  how- 
ever, that  a  judgment  for  the  defendant  can  be  supported 
on  this  defense  alone.  The  plaintiff  credits  f200  as  the 
proceeds  ©f  trustee's  sale.  If  the  defendant  insists  the 
sale  was  invalid  the  plaintiff,  as  purchaser  at  the  sale,  is 
not  to  be  charged  with  that  sum.  The  damages  which  the 
evidence  will  fairly  show  upon  the  defendant's  counter- 
claim are  not  at  all  sufficient  to  wipe  out  the  whole  amount 
ef  the  note  and  interest. 

As  to  the  other  defense,  as  the  reply  is  a  general  denial, 
an  essential  part  of  defendant's  case  was  to  show  the 
contents  of  the  deed  he  claims  to  have  made  to  plaintiff, 
under  his  agreement  with  plaintiff's  alleged  agent.  He 
attempted  to  prove  this  by  testimony  that  he  had  ex- 
amined the  records  of  the  county  in  which  the  land  lay, 
where  he  found  it  recorded,  and  that  he  knew  its  con- 
tents, at  least  as  to  the  point  in  question,  only  from  in- 
spection of  such  record.  He  was  then  permitted  to  stii.e 
who  were  the  grantees,  as  shown  by  the  record.  Th.s 
evidence,  which  was  objected  to,  was  clearly  incompetent,  ^ 

and  will  not  support  the  findings  and  judgment.  The 
record  of  a  deed  may  be  shown  without  inquiry  as  to  the 
original  whene\er  the  evidence  as  a  whole  fairly  indicates 
that  the  original  is  not  in  the  possession  or  under  the  con- 
trol of  the  party  offering  such  proof.  Delancij  v.  Er rick- 
son,  10  Neb.,  492,  501;  Rupert  v.  Penncr,  35  Neb.,  587. 
But  in  such  case,  the  record  is  made  primary  evidence  by 
the  express  provisions  of  section  13,  chapter  73,  Compiled 
Statutes  [Annotated  Statutes,  section  10213],  and  hence 
the  rule  that  tliere  are  no  degrees  of  secondary  eviden  .'e 
does  not  apply.  Unless  properly  acknowledged  siibstanci- 
ally  in  accordance  with  the  statute,  the  deed  would  not 
58 
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be  entitled  to  record,  nor  the  rei*ord  admissible  in  evi- 
dence. Mtu'ivcll  V.  HigginSy  38  Neb.,  671.  The  evidence 
received  in  the  case  at  bar  does  not  even  purport  to  show 
that  the  record  claimed  to  have  been  examined  would  have 
be<»n  competent.  As  the  cause  was  tried  to  the  court,  there 
is,  of  course,  a  presumjjtion  that  this  evidence  was  not 
considered.  But  if  we  leave  it  out  of  account,  the  de- 
fendant's case  is  without  sui)port  in  a  material  respect. 

We  recommend  that  the  judgment  be  reversed  and  the 
cause  remanded  for  a  new  trial. 

DuFFiB  and  Kiukpatbick,  CO.,  concur. 

Reversed  and  remanded. 


Mary  A.  IIutciiixson,  appellee,  v.  Margaretha  Smidt 

et  al.,  appellants. 

Filed  September  17,  1903.     No.  13,138. 
Commissioner's  opinion.    Department  No.  1. 

1.  Mortgages:      F()KErT.()srRE:      Description:     Objectiox  After  Sale: 

pRE,jrDicE.  "On  proceedings  to  affirm  a  sale  of  mortgaged  prem- 
ises, no  objection  will  be  heard  founded  on  an  erroneous  or  im- 
perfect description  of   the   premises   in  any  of  the  proceedings, 

unless  it  be  alleged  and  shown  that  the  party  objecting  will  be 
prejudiced  thereby;  nor  in  cases  of  personal  service  or  appearance 
of  such  party  in  the  action,  and  such  erroneous  or  imperfect 
description  occurs  in  proceedings  before  judgment."  Cooper  t?. 
Foss,  15  Neb.,  515. 

2.  Mortgages:     Forkclosi  re:     Confirmation:     Objections:     Jurisdic- 

tion AT  CiiAMnKRs.  Jurisdiction  to  confirm  a  sale  carries  with  It 
jurisdiction  to  overrule  objections  to  it. 

Appeal  from  the  district  court  for  Douglas  county. 
Tried  below  before  Dickinson,  J,    Affirmed. 

George  A.  Magncij,  for  appellants. 

Crane  d  Boucher  and  Daniel  Horrigan,  contra. 
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ia  unsupported  by  the  eyidenoe  and  Is  clearly  wromg.    Par- 
Mn«  i;.  Missouri  P.  R.  Oo 1 

'Z.  Sreach:  Damages:  Bvidenob  Requixxd.  In  an  action  to 
recoYer  damages  against  a  railroad  company  for  refusing  to 
carry  out  a  contract  to  purchase  gravel  which  was  to  be 
called  for  when  wanted  and  to  be  in  the  judgment  of  the 
defendant's  superintendent  suitable  for  ballasting  the  road, 
where  the  making  of  any  objection  for  unsuitability  is 
denied,  it  is  asking  too  much  to  require  plaintift  both  to 
prove  an  ofter  of  gravel  to  which  no  objection  on  that  ground 
was  made  during  the  life  of  the  contract  and  also  that  the 
sravel  was  suitable.   Parkins  v.  Missouri  P.  R.  Oo 13 

S.  Breach:  Instbuotionb  Approved.  Instructions  examined, 
and  held  that  they  were  properly  given  and  fairly  submitted 
the  case  to  the  Jury.   Parkins  v,  Missouri  P.  R.  Oo 1 

4.  Construction:  I2vidbngb:  Ooittempobanbottb  Pabol  Aobeb- 
MSMT.  Where  a  contract  to  sell  machinery  and  put  it  in 
place  is  in  writing  and  free  from  ambiguity,  evidence  as  to 
a  prior  or  contemporaneous  parol  warranty  is  inadmissible. 
Kummer  v.  Dubuque  Turhine  and  Boiler  Mills  Oo 347 

6.  Construction:  Tmx  to  Rebate:  Sale  of  Government  Land: 
Resale  bt  Pubohaseb:  Rebate  bt  Qoveenment.  Appellee 
purchased  certain  lands  from  the  United  States  at  a  price 
much  above  their  appraised  value,  paying  one-fourth  of  the 
purchase  price  in  cash.  Before  any  further  payments  had 
been  made  he  sold  part  of  the  lands  to  appellants,  who  in  ad- 
dition to  cash  payment,  agreed  to  assume  and  pay  to  the  gov- 
ernment the 'unpaid  three-fourths  of  the  original  purchase 
price.  Prior  to  this  sale  appellee  and  other  purchasers  of  like 
lands  were  pressing  a  claim  to  have  the  government  remit 
from  the  purchase  price  of  their  lands  all  sums  in  excess  of 
the  appraised  value  thereof,  and  an  a  part  of  the  contract  of 
sale  from  appellee  to  appellants  it  was  agreed  that  if  the  gov- 
ernment should  make  this  rebate  appellee  was  to  receive  one- 
half  thereof  or  of  any  amount  of  which  rebate  should  be 
granted.  Hetdt  That  the  contract  was  valid  and  should  be 
enforced.    Oumaer  v.  Day 820 

6.  Evidence  of  Contemporaneous  Oral  Agreement.  Evidence 
of  a  .contemporaneous  oral  agreement  is  inadmissible  to 
contradict  or  vary  the  terms  of  a  written  contract    Peterson 

V,  Ferbrache   249 

7.  lOstake:  Refobmation  in  Bquitt:  Insurance.  Where  the 
IMurties  to  a  written  contract,  by  reason  of  a  misconception  of 
the  legal  import  of  certain  language  used  in  reducing  their 
contract  to  written  form,  fail  to  incorporate  therein  the 
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actnal  agreeraent  entered  tnto  between  tbein,   equitr  ^f 
grant  relief  In  a  proper  case  by  retormatlon  of  the  couin^ 
oonlormlng  It  to  tbe  Intention  of  the  p&rtlee.      C/onsin^ 
Oommercial  Vnian  AttuTanee  Oo^  lAmited.... 

8.  Verbal,  for  Purchase  of  Xand:  PoasEssion:  FRAxiar:^ 
CoNVETANcsa.  A  verbal  contract  for  the  canTey&nce  of  U;: 
can  not  be  enforced  when  it  Is  shown  that  do  cbange  of  jx* 
session  has  taken  place  Is  pursuance  thereoL  Bratit  v.  Hari^ 
son. 

9.  Varrant7:  Pabol  Evidehcb  or  SuBseQCBNT  W^AKaA^mEf- 
Adhissibiutt.  Parol  evidence  of  a  subseqn^t  a^sre^jne:^ 
whereby  the  seller  made  further  and  different  warrantJea.  ;■ 
order  to  Induce  the  bnyer  to  eiecute  notea  for  the  purctisc 
price,  notwithstanding  he  claimed  the  original  ivarraaty  rai 
not  compiled  with,  is  admissible,  McCormicle  Harpettm 
Machine  Co.   v.  Hiatt ! 

10.  Warranty:  Waiteb  of  Terms.  A  proTlslon  In  a  contract  (or 
sale  of  a  machine  that  It  shall  be  warranted  according  to  tit 
terms  of  a  written  warranty,  contained  therein,  "witbont 
addition  or  eraaure,"  does  not  preclude  an  agent  of  the  seUti 
from  waiving  such  terms  or  some  of  them  after  the  macbmc 
has  been  delivered.  McCormicle  Harveatinff  Machine  Co.  f. 
Biatt Si 

11.  Trltten:  Fkaitdulent  Repbesentations:  Pt.EADi:^o:  Eu- 
dence:  Admibsibiutt.  Where  s  written  contract  mac 
basis  of  an  action  la  Impeached  by  proper  pleadings  o 
ground  that  it  was  procured  by  the  fraud  of  the  plaintit 
dence  la  admissible  In  support  of  the  fraudulent  reprK 
Uons  alleged.    Bauer  v.  Taylor 

12.  Written:  Fraubulbht  Hbtbeskbtatios's:  Pleapi.vo: 
oence:  AuuissiBiuTT.  Fraud  must  be  specifically  at 
and  the  fraudulent  motive  charged  In  the  answer;  othei 
the  answer  will  be  Insufflclent  to  lay  the  basis  for  tb 
troductlon  of  testimony.  Modified  on  rehearing.  Baii> 
Taylor. 

OOBTEKIBUXION.    See  Attachment,  10. 

OONVEBSION. 

1.  Action  by  Assignee  of  BeUer:  AtmoN  fob  Puce  or  Pbofe 
The  assignee  of  One  who  has  Bold  property  which  hia 
been  paid  tor  has  only  an  action  for  Its  price.  He  cu 
recover  for  a  conversion.    Carl«on  v.  Jordan 

2.  Authorized  by  Plaintiff:  Action  fob  Pbice  or  P»opn 
No  action  for  conversion  will  lie  on  account  of  a  dlsposit 
of  property  which  plaintiff  admits  authorizing.    If  ha  hH 
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!«.         action,  it  is  for  the  price  of  the  property.    Carlson  v.  Jor- 
.^         dan    ; 859 

](  8.   Set-off  and  Counter-claim:  Evidence  Sufficient.    Evidence 
E  examined  and  found  to  support  the  verdict.    Ar^d^rson  v. 

Drees 474 

9  Ji  V  STBTANCES.    See  Homestead,  2,  3. 

SSPORATIONS.    See  Peincipal  and  Agent,  6. 

l£anufacturing:   Statutes.  Bolton  v,  Nehraska  Chicory  Co,,  -* 
Neb.,—,  96  N.  W.  Rep.,  148.  Chas^  v, Nebraska  Chicory  Co., .  755 

OSTS.    See  Mostqages,  55.    Tender,  1,  2.    Tbial,  18,  43,  46. 

1.  Judgment  tor,  Not  Final.  A  judgment  for  costs  only  is  not 
final  and  is  not  reviewable  in  this  court  Thompson  v.  Nelson,  687 

2.  Payment:  Peoof  of.  Tbe  testimony  of  the  witness  who 
paid  them  is  competent  proof  of  a  payment  of  costs.  Arabian 
Horse  Co.  v.  Bivens '823 

3.  Setaxing:  Discbetion:  Scope:  Statutes.  In  the  matter 
of  taxing  costs  "the  discretion  conferred  on  the  courts  by 
section  623  of  the  Code  is  not  an  arbitrary,  but  a  legal,  one, 
to  be  exercised  within  the  limits  of  legal  and  equitable  prin- 
ciples." Wallace  v.  Sheldon,  56  Neb.,  55,  76  N.  W.  Rep.,  418, 
followed  and  approved.  Albers  v,  Dillavou 340 

COUNTIES.  See  Sheriffs  and  Constables,  1.  Taxation,  3,  4. 
Waters  and  Water  Courses. 
1.  Jurisdiction:  Highways:  Records:  Lapse  of  Time.  When- 
ever it  becomes  necessary  to  invoke  the  record  of  proceedings 
of  an  official  tribunal  of  limited  powers  for  the  purpose  of 
establishing  a  substantive  right  or  title,  it  is  indispensable 
to  the  success  of  the  party  relying  thereupon  that  it  be  shown 
affirmatively  that  the  body  had  acquired  jurisdiction  of  the 
subject  of  its  action.    If  he  fails  so  to  do,  the  mere  lapse  of 

time  will  not  supply  the  omission.    Postal  v.  Martin 534 

2.  Salary  of  Clerk:  Fees.  Mitchell  v.  Clay  County,  96  N.  W. 
Rep.,  673,  followed.    Bmith  v.  Clay  County 872 

COUNTY  CTiETJIC.    See  Counties,  2. 

COTJBTS. 

1.  Appeal  and  3Srror:  Probate  Matters:  Jurisdiction.  Itk 
appeals  in  probate  proceedings  under  sections  42  to  48, 
chapter  20,  Compiled  Statutes  [Annotated  Statutes,  sections 
4806  to  4812],  the  district  court  acquires  Jurisdiction  of  the 

appeal  upon  filing  of  a  transcript    Rhea  v.  Brown 461 

1  Appeal  and  Error:  Probate  Matters:  Jurisdiction:  Supee- 
sii^s:  Estoppel.  But  the  district  court  has  jurisdiction 
after  the  transcript  is  filed  to  determine  whether  or  not  a 
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Gordon  v.  Stewart, 

Appellants  contend  that  because  the  deceased  lived  on 
the  property  and  was  married  when  the  plaintiff's  mort- 
gaj^e  was  made,  the  mortji:age  is  void  under  section  4  of  our 
homestead  act  [chapter  36,  Compiled  Statutes;  Annotated 

■ 

Statutes,  section  6203],  and  say  in  their  brief,  "Appel- 
lants make  two  points:  first,  the  appellee  was  not  entitled 
to  subrogation;  second,  the  court  erred  in  adjudging  that 
the  premises  in  controvei'sy  were  not  the  homestead  of 
liobert  Stewart." 

The  app(^llee  contends  that  the  occupancy  of  the  prop- 
erty by  the  mortgagors,  living  together  in  violation  of  law, 
could  not  make  it  the  homestead  of  the  deceased  mort- 
gagor; that  the  presumption  that  the  home  of  the  husband 
is  the  home  of  the  legal  wife  is  rebutted  by  the  evidence; 
and  that  if  it  be  true  that  the  mortgage  given  to  him  is 
a  nullity,  he  is  entitled  to  the  lien  of  the  mortgage  his 
money  paid  otT,  by  subrogation. 

It  goes  without  saying,  that  a  court  of  equity  wall 
scrutinize  the  record  very  carefully  and  minutely  and 
examine  a  wide  range  of  the  law  before  it  will  admit  itself 
powerless  to  prevent  the  inequity  attempted  by  the  ap- 
pellants. The  court  feels  no  sympathy  for  a  daughter 
that  will  reach  out  seven  thousand  miles  to  shake  the 
plaintiff's  lien  from  this  property  which  his  money  had 
relieved  from  a  pre-existing  valid  lien,  by  proving  that 
her  father  died  an  unprosecuted  felon,  so  that  she  may  in- 
herit his  property  free  from  the  lien.  If  the  court  can  not 
reach  natural  justice  without  doing  violence  to  the  prin- 
ciples of  law  governing  its  action,  it  will  adhere  to  these 
principles  and  say,  "The  law  allows  it,  and  the  court 
awards  it,"  but  we  do  not  think  equity  will  disappoint 
justice  in  this  case. 

There  is  no  room  for  contention  between  the  plaintiff 
and  the  interveners  about  the  fact  of  the  prior  marriage, 
because  of  the  admission  in  the  pleadings,  and  the  deter- 
mination of  the  case  must  turn  upon  the  interpretation  to 
be  given  the  statute  and  the  enforcement  of  the  principles 
of  equity  applicable  to  the  facts. 
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lAAW-^Oancluded. 
of  confirming  or  Impeaching  the  testimcny  of  the  complain- 
ing witness  at  the  trial;  bnt,  as  the  order  of  proof  is  largely 
within  the  discretion  of  the  trial  court,  held,  not  prejudicial 
error  to  admit  in  evidence  a  transcript  of  such  testimony  be- 
fore the  direct  examination  of  the  complaining  witness. 
Morgan  v,  Btane 115 

8.  PreUminary  Examination:  Waiver:  ElrFsar:  Intoxicatino 
LiQuoBs.  Waiving  a  preliminary  examination  in  a  misde- 
meanor case  cures  all  defects  in  the  warrant  upon  which  a 
defendant  is  arrested;  and  where  one  of  the  grounds  of  a 
plea  in  abatement  is  a  defect  in  the  warraait.  and  the  state, 
by  denial,  Joins  issue  thereon,  it  is  incumbent  upon  the  de- 
fendant, in  order  to  sustain  his  plea,  to  show  that  he  has  not 
waived  his  preliminary  examination.    Everaon  v.  State 109 

CBOPS. 

1.  Foreclosure:  Lien  tk  Lease:  Residue.  In  foreclosing  a 
lien  granted  upon  crops  by  the  terms  of  a  lease  it  is  compe- 
tent for  a  court  of  equity  to  refuse  to  retain  more  of  the 
crops  than  are  necessary  to  discharge  the  amount  due. 
Monnich  v.  Schwartz 811 

2.  Ownership:  Injunction:  EjVIdence  Sufficient.  Evidence 
examined,  and  held  sufficient  to  sustain  the  judgment  of  the 
district  court.    Dawson  County  Nat.  Bank  v.  Oldfather. . . .  368 

CBOSS-EX  ATVTTWATION.    See  Appeal  and  Ebbos,  49.    Trial,  8-6. 

DAMAGES.  See  Animals.  Attachment,  6.  Bbeach  of  Mabbiagb 
Pbomise,  1.  Contracts,  1,  2.  Fraud,  6.  Highways,  2-4,  6. 
Injunction,  1.  Landlobd  and  Tenant.  Licenses,  1.  Mu- 
nicipal Ck)BPOBATIONS,  1,  4.  Neouqence,  2,  4-6.  Pabtt 
Walls,  2.  Railboads,  1-6.  Replevin,  7.  Strkxt  Railboads, 
1,  2.    Tbial,  7. 

Punitive:  Failure  to  Caution  Jury  Against:  Libel  and  Slan- 
der. Failure  to  caution  the  jury  against  punitive  damages 
is  not  error  where  the  court  has  instructed  them  to  allow 
such  damages  as  "under  all  evidence  would  be  a  Just  com- 
pensation for  the  injury."    Whiting  v.  Carpenter 342 

DECEIT.    See  Fraud,  1. 

DECLABATIOKS.    See  Evidence,  6* 

DEEDS.    See  Evidence,  1, 10.    Mortgages,  27,  54. 

1.  Description:  EjVidence  nf  Aid  or.  The  description  in  a  deed 
may  be  aided  by  extrinsic  evidence.   Keplinger  v,  WooUey, . .  282 

2.  Execution  of:  Evidence  Confuctino.  The  sole  question  in 
this  case  is  the  execution  and  delivery  of  a  deed,  which  plain- 
tifC  says  was  given  him  by  a  third  party  as  the  deed  of  de- 

63 
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fendant,  and  which  was  lost  without  recording,  and  wUdi 
defendant  says  he  never  made  nor  deliyered  nor  reeetyed  a 
consideration  for.  The  decree  rendered  for  defendant  on  tbis 
conflicting  evidence  will  not  be  disturbed.    Potoer  v.  AUen. .  ^ 

DBFICIENCT.    See  Mobtgaoes,  28-32,  66. 

DBKAJID.    See  Replevin,  8. 

DESOEirr  AND  DISTEIBTTTiaK.    See  Hoicsstkad,  t. 

DESCBIPTION.  See  Attachment,  4.  Boundakieb,  2.  Deeds,  1* 
Ejectment,  3,  4.    Mobtoageb,  34,  35. 

DETECTIVES. 

Evidence:  Weight:  Instbuctions :  Intoxicatino  LiIQIK)bs.  An 
Instruction  cautioning  the  jury  as  to  the  welgbt  that  should 
be  given  to  the  evidence  of  detectives  examined,  and  held. 
that  it  did  not  invade  the  province  of  the  Jnry  and  was  prop- 
erly given,    Everson  V.  State ^^ 

DIBECTING  VEBDICT.  See  Attachment,  6.  Bnxs  and  Noras,  i 
Issues,  2.  Maucious  Prosecution,  1-8.  Rahboads,  i. 
Tbial,  8-11, 15. 

DISCEETION'.  See  Ck)NTiNUANGE,  1.  2.  Costs,  3.  Judqmcst,  S. 
Mortgages,  23.  New  Tbial,  1.  Pleading,  1,  7.  PtmoBS,  1 
Tbial,  19,  29. 

DIsmsSAL.    See  Coubts,  3.    Justices  of  the  Fxag^  1* 

DISTBESS.    See  Taxation,  6. 

EASEMEKTB.    See  Municipal  Ck>BPOBATiON8,  1. 

1.  Highways:  Adverse  Possession:  Evidencb  OoNrucmfi-' 
Appeal.  The  question  whether  the  public  has  aogulred  bf 
exclusive  adverse  possession  and  user  an  easement  for  higb- 
way  purposes,  is  one  of  fact  which,  when  decided  by  the  dis- 
trict court  from  conflicting  evidence,  will  not  ordinarily  be 
reexamined  upon  an  appeal.    Postal  v.  Martin ^ 

2.  Highways:  Evidence  of  Intent.  The  passive  permlaaion  by 
the  owner  of  lands  of  the  use  of  them  by  the  public  i»  not 

alone  evidence  of  an  Intent  to  dedicate  them  to  wich  use. 

SS4 

Postal  V.  Martin 

3.  Protection  of  Injunction:    Injunction  la  a  prtH^r  remedy 
to  protect  against  an  interference  with  the  enjoyment  ©'•■_, 
easement.    Keplinger  v.  Woolsey ..••  •^ 

4.  Removing  Obstructions.  A  party  aggrieved  may  peaceful 
remove  an  obstruction  from  the  enjoyment  of  an  easem^it 
without  committing  an  illegal  act   Keplinger  v,  WooJi^.-"  *^ 
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BJBCTMEKT.    See  Advebsb  Possession,  4.    Judoiobnt,  10,  11. 

1.  Adverse  Possession:  Bvidencb  SxTFFici£irr.  Byldence  held 
to  be  sufficient  to  sustain  general  finding  for  defendant  on 
each  of  the  two  defenses  disclosed  in  the  evidence.    Williams 

V.  Shepherdson 608 

2.  Adverse  Possession:  Pabtibs:  Husbaih)  and  Wite:  Home- 
stead. A  judgment  in  an  action  in  ejectment,  in  favor  of 
one  holding  the  paper  title  to  real  estate,  against  one  claim- 
ing by  adverse  possession,  is  not  binding  on  the  wife  of  the 
latter,  if  not  a  party  thereto,  in  a  subsequent  action  brought 
by  her  to  protect  her  homestead  rights  in  such  premises, 
where  it  appears  that  the  adverse  i>osse8Sion  had  ripened  into 
a  title  in  fee  before  the  action  against  her  husband  was 
brought     Silk  v.  McDonald 34 

3.  Description:  Pleading:  Constbuction.  Where  the  peti- 
tion in  an  ejectment  suit  contains  a  particular  description, 
by  courses  and  distances,  of  the  land  sought  to  be  recovered, 
such  description  will  prevail  over  a  general  statement  that 
the  land  is  a  part  and  parcel  of  a  certain  lot     Cuahing 

V,   Qonneaa 669 

4.  Description:  Pleading:  £<videngb.  Svidence  of  ownership 
and  right  to  the  possession  of  the  south  twenty  feet  of  lot 
155  in  the  village  of  Grafton  will  not  sustain  a  Judgment 
for  the  possession  of  a  tract  of  land  described  therein  as  com- 
mencing eighteen  feet  north  of  the  southeast  comer  of  lot 
155,  running  thence  east  forty  feet,  thence  north  two  feet, 
thence  west  forty  feet  thence  south  on  the  west  line  of  said 
lot  two  feet  to  the  place  of  beginning,  although  there  is  a 
general  statement  therein  that  the  tract  is  a  part  and  parcel 

of  said  lot.    Gushing  v.  Conness 669 

6.  Judgment,  Conclusiveness  of:  Two  Tbials.  With  the  ex- 
ception that  parties  are  entitled  to  two  trials  in  ejectment 
suits,  the  Judgments  in  such  actions  are  as  conclusive  as  in 
any  other.  Bryant  v,  Estabrook,  16  Neb.,  217.  Miles  v.  Bah 
kmtine 171 

6.  Bent:  Vebdict  Not  Excessive.  Evidence  examined,  and  held 
that  the  amount  of  the  verdict  for  rents  and  profits  of  the 
real  estate  in  question  was  not  excessive.  Miles  v.  Ballan- 
tine  171 

ELECTION.    See  Pleading,  6. 

ELECTION  07  REMEDIES.    See  Mobtgaobs,  82. 

EMINENT  DOHAIN.    See  Highways,  2-6.    Munioipal  Gobfoba- 

TIONS,  1. 

EQUALIZATION.    See  Taxation,  6-11. 
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EQUITY.    See  Chattel  MoBraAecB,  2.    Contsaots,  7.    TRLvmum 
Conveyances,  10.    Iksubawce,  10-13.   Judgment,  17. 

''Adequate  Bemedy  at  Law'':  iNJUNcnoiv.  The  term  '"ade- 
quate remedy  at  law"  means  a  remedy  which  is  plain  uid 
complete  and  as  practical  and  efficient  to  the  ends  of  joEtice 
and  its  prompt  administration  as  the  remedy  in  equicj. 
KepUnger  v.  Woolsey • ^ 

ESTOPPEL.    See  Coubts,  2.    Mobtqaoes,  24»  26,  42,  43.    Municipal 

COBFORATIONS,  11.     TbIAL,  87. 

EVTDENCE. 

Conflicting.    See  Appeal  and  Ebbob,  15-17.     Attachmksi;  1 
Deeds,  2.    Easements,  1.    Tbial,  16. 

OeneraL    See  Appeal  and  Ebbob,  3,  18,  19,  21,  23,  28,  47.  A^ 
tachment,  2,  4,  6.    Bills  and  Notes,  3.    Contbacts,  2. 4,  (, 

9,  11,  12.  Cbedtiors'  Suit.  Cbiminal  LiAW,  1,  2.  Dizd6.  1. 
DEixcnvEs.  Easements,  2.  Ejectment,  4.  Exckpfiojs, 
Bill  or.  Fobcible  Entby  and  Deiaineb,  1«  Fraud,  7. 
Fbaudulent  Conveyances,  3.    Gaming,  2.    Judgment,  2,  i 

10.  Malicious  Pbosecution,  4,  5.    Mobtqages,  1,  H.  3* 
Negligence,  1,  3.    New  Tbial,  2.    Pabty  Walls,  2.   Pixa> 

ING,  11.    PbINCIPAL  and  AoENT,  5.    QUIETINQ  Tttlb,  2.    Rah- 

BOADS,  2.  Replevin,  2.  Sales,  1-4.  Taxation,  17.  Tbial, 
2,  5,  8, 12-14,  16-19,  35,  38,  41.    Tbubts,  1.    Usuby. 

Insufficient.  See  Attachment,  15.  Bills  and  Notcs,  i 
Bbeach  of  Mabbiage  Pbomisb,  L  E^bauduucnt  Cosmx- 
ANCES,  5.  11.     Highways,  7.     Insttbancb,  1.    Municipal 

COBPOBATIONS,   2.      PbINCIPAL  AND  AgENT,   6.      STBZET  RUIf 
BOADS,  1,  2. 

Sufficient.    See  Account,  Action  on.   Appeal  Ain>  Ebboa  U,  ^' 

Attachment,  1,  11,  16.    Bastabdt,  1.    Bills  and  Notes,  L 

Conversion,  3.   Cbops,  2.   Ejectment,  1.    Fbaud,  2,  Tutif- 

XTUCNT  Conveyances,  4,  10.    Homestead,  7.    Insubasce,  12. 

Licenses,  2,  3.   Malicious  Pbosecution,  1-3,  7.  Mechasics' 

Liens,  7,  9.    Mortgages,  7,  18,  27,  28,  37,  44.    Pbi5cipal  a5D 

Agent,  2.    Quieting  Title,  L    Railboads,  3.  S.   Bss'uxis. 

4.    Sheriffs  and  Constables,  2.    Telegbaphs  axd  Tai- 

PHONES.    Tbespass.    Tbial,  9«  10,  42. 

L  Absence  of  Deed:    Introduction  of  Recobo.    The  record  ot 

a  deed  may  be  shown  without  ihquiry  as  to  tbe  origiDA^ 

whenever  the  evidence  as  a  whole  fairly  indicates  tiat  the 

original  is  not  in  the  possesion  or  under  the  control  of  tM 

party  offering  such  proof.    Staunchfield  v.  JetUter * 

8.  Account  Book  of  Decedent:  Charges  by  Hoc:  Adbisshoi^ 
ity:  Prejudice.  The  admission  in  eTidence  of  a  booksJ'Oi- 
ing  an  account  between  a  decedent  and  <me  who  htf  iU6d  * 
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rCB— Continuetf. 
daim  against  Ills  estate.  Is  not  prejudicial  error  where  all 
the  items  which  the  court  allowed  the  Jury  to  consider  are 
charges  made  by  the  decedent  against  the  claimant,  even 
thoui^  the  foundation  for  the  admission  of  such  book  as  a 
book  of  account  has  not  been  properly  laid.  Batate  of  Bmir 
nett  V.  Taylor ••• SCO 

8.  Ambiguous  Aets:  Intcztt.  Where  a  person's  acts  are  am- 
biguous, and  the  effect  thereof  depends  upon  the  intention 
with  which  they  were  done»  he  may  testify  as  to  his  reason 
for  doing  them.  McOormick  Harvesting  Machine  Co,  v. 
Hiait 5S7 

4.  OondusiTe:  StJBMisaioi?  or  Fact  to  Jttbt.  Where  a  material 
ftbct  is  conclusiyely  established  by  the  evidence,  it  is  not 
error  to  omit  or  refuse  to  submit  such  fact  to  the  Jury. 
Jesaen  v.  Donahue 838 

5.  Declarations  of  Beoedent:  Admissibilitt  Aoairst  Culdc- 
AiVT.  Declarations  in  his  own  favor  made  by  a  decedent  in 
his  will  are  not  admissible  in  favor  of  his  estate  against  a 
party  filing  a  claim  against  the  estate.    Batate  of  Bennett 

V.  Taylor 800 

6.  Bzpert  Testimony  From  Non-Bxpert  Witness:  Admissi- 
bilitt. E3vidence  examined,  and  held  that  an  objection  to 
a  question  put  to  a  non-expert  witness  on  a  trial  before  a 
Justice  of  the  peace,  which  clearly  called  for  his  conclusion 
or  opinion  and  not  a  statement  of  fact,  was  properly  sus- 
tained.   Bullard  v,  Lauffhlin • 697 

7.  Presumptions:  Laws  or  Fobeion  States.  It  is  presumed 
that  the  laws  of  another  state  are  the  same  as  our  own  in 
absence  of  proof  to  the  contrary.    Btaunchfield  v,  Jeutter. . .  847 

8.  Prima  Fade:  Bills  and  Notes:  Pboduotion  at  Trial:  Pat- 
ment:  REPLEviif.  In  an  action  in  replevin  by  a  mortgagee^ 
the  production  at  the  trial,  from  the  possession  of  the  plains 
tifT,  of  the  notes  evidencing  the  debt  and  payable  to  him,  is 
prima  facie  evidence  that  they  have  not  been  paid.   Beagney 

V,  Oaae  Threshing  Machine  Oo 7S3 

9.  Production  of:  Ck>insAOTS.  The  particular  place  where 
witness  put  an  executed  contract  after  settlement  with  re- 
gard to  it  is  immaterial  where  all  the  essential  facts  as  to 
it  and  its  custody  are  in  evidence  s&d  undisputed.  Araibian 
Horse  Oo,  v.  Bivens 821 

10.  Becord  of  Deed:  When  Pbimabt:  Statutes.  Where  the 
record  of  a  deed  is  primary  evidence,  by  virtue  of  section  II, 
chapter  73,  Compiled  Statutes  [Annotated  Statutes,  section 
10218],  the  rule  that  there  are  no  degrees  of  secondary  evi- 
dence does  not  apply.    Btaunchfield  v.  Jeutter 847 
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KVUDENOE— Oonclikled. 

11.  Sufflcient:  Afpeai.  and  Ekbob.  A  yerdlct  and  Jodgznect 
thereon  will  not  be  disturbed  In  this  coort;  If  mstained  bj 
sofflcient  competent  eyldenoe.  Cozad  Irrigation  Co,  v. 
BameM  • ^ 

12.  Tranaeiipt  of  Reporter's  Hotes  of  Vormar  Trial:  Aoks- 
bibujtt.  "The  law  makes  no'proTisicm  for  the  certificatioa 
by  the  shorthand  reporter  <^  the  proceeding  of  the  distria 
oourt»  hence  a  transcript  of  his  notes,  although  acowipaiiied 
by  a  formal  certificate,  is  not  admissible  as  indepeudeoi 
eyidence."  Smith  v.  State,  42  Neb.,  356.  60  N.  W.  Rep..  5Sa. 
followed  and  approved.    Jordan  v,  ffoioe. .••••••..•• ^ 

BXCEPTI0N8,  BILL  OF.  See  Apfbal  ahd  Baaom,  1  »-S8, 36. 
Evidence  in  Support  of  Motion:  AppsAii  ajid  Ebbob.  T!m 
evidence  upon  which  the  trial  court  acted  in  oTerruliii^t 
motion,  not  being  preserved  in  a  bill  of  exoeptions,  and  sucfc 
evidence  being  necessary  to  a  determination  of  the  parUcolar 
error  complained  of,  the  ruling  of  the  trial  court  vlll  sot 
be  disturbed.    Cox  v.  Grow ••• •« ^ 

EXECUTION.    See  Cbkdhob's  Suit.    Judquxnt,  6. 

EXECUTOBS  AND  ADlONISTBATOBa    See  Tkial,  10. 
EXEMPTIONS.    See  Homestead,  7,  8.    Judgment,  1. 
EXPEBT  TESTIMONY.     See  Evidence,  6. 
FALSE  BEPBESENTATI0N8.    See  Fraud,  ^4,  €. 
FEES.    See  Counties,  2.    Injunction,  1.    Insukancb,  6. 
FINBINGHS.     See  Appeal  and  Ebbob,  29,  40.    ATTACHiccn',  1,  ^ 
Mechanics'  Liens,  7.    Negligence,  3.     Tblal»  46w 

FIBE&    See  Railboads,  1-3. 

FOBCIBLE  ENTBY  AND  DETAINER. 

1.  Judgment:  Pabol  Evidence  as  to  Basis  Foa  Ttroi  erf- 
dence  is  admissible  to  show  that  a  finding  of  "not  ga^^ 
in  such  an  action  is  based  only  upon  want  of  serrice  of 
notice  to  quit    BurkJiolder  v.  Hollicheck ^ 

2.  liandlord  and  Tenant:  Tttlb.  In  an  action  for  forcitie 
detainer  by  a  lessor  against  his  lessee  holding  OTer  his  tena. 
the  latter  can  not  be  permitted  to  assert  a  right  of  poi- 
sesslon  u)ider  a  title  paramount  and  adyerse  to  CliEt  of  tbi 

AM 

former.    Wilson  v.  Lyons ^ 

8.  Notice  to  Quit:  Sebvicb  Insufucdent:  SubsbqW^  ^ 
TioN.  Where  the  plaintiff  fails  in  an  action  of  fo^^ 
entry  and  detainer,  because  of  want  ci  service  of  ^ 
statutory  notice  to  quit,  the  Judgment  la  not  a  ^  ^ 
another  action  of  the  same  kind,  aftw  such  ^^^  ^eg 
been  serred.    Burkholder  v.  HoUidheeh • " 
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Z^OBEIOlf  IftAWS.    See  Evidence,  7. 

Z'BAnD.    See  Fraudulent  Conveyances,  4,  5,  9.   Mobtqagbs,  19,  20. 
Pbincipal  and  Agent,  5. 

1.  Deceit:  Waerantt:  Distinctions.  An  action  of  deceit  is 
an  action  separate  and  distinct  in  its  nature  from  an  action 

\  for  a  breach  of  warranty  and  it  will  lie  in  cases  where 
there  is  a  warranty  as  well  as  where  there  is  none.  Hitchr 
cock  V.  Oothenburg  Water  Power  and  Irrigation  Co 620 

2.  FalBe  Bepresentations:  Evidence  Sufficient.  EMdence  ex- 
amined, and  held  sufficient  to  sustain  the  judgment.  Hitch- 
cock V.  Gothenburg  Water  Power  and  Irrigation  Co 620 

3.  False  Bepresentations:  Instructions  Criticised:  Preju- 
dice. Instructions  criticised,  but  held  not  prejudicial.  HitcTi- 
cock  V,  Gothenburg  Water  Power  and  Irrigation  Co 620 

4.  False  Bepresentations:  Knowledge  of  Falsity.  In  an  ac- 
tion for  false  representations,  it  is  not  necessary  to  prove 
that  defendant  actually  knew  the  representations  to  be  false 
at  the  time  he  made  them.    It  is  sufficient  if  the  representa- 

1  tions  were  in  fact  false  and  plaintiff  relied  upon  them  as 
being  true  to  his  damage.  Hitchcock  v.  Gothenburg  Water 
Power  and  Irrigation  Co 620 

5.  Limitation  of  Actions:  Applicability  to  Realty.  Section 
12,  of  the  Code  of  Civil  Procedure,  which  bars  actions  for 
relief  on  the  ground  of  fraud  within  four  years  from  the 
discovery  of  the  fraud,  applies  to  actions  based  on  fraud 
affecting  the  title  to  real  estate  as  well  as  to  actions  affect- 
ing the  title  to  personalty.    Kohout  v.  Thomas 80 

6.  Misrepresentations:  Damages:  Intent.  Where  one  has 
made  representations  of  fact  shown  to  be  false  upon  which 
the  other  i>arty  has  relied  to  his  damage,  the  intent  or  good 
faith  of  the  party  making  the  representations  Is  immaterial 
in  an  action  by  the  injured  party  to  recoup  his  damages,  or 
in  an  action  by  the  former  where  the  latter  pleads  the  fraud 

of  the  plaintiff  as  a  defense.    Bauer  v,  Taylor 710 

7.  Signature  Obtained  by  Fraudulent  Bepresentations:  Neg- 
ligence: Bills  and  Notes:  Evidence  Required.  Where 
the  fraud  in  obtaining  the  signature  of  the  maker  is  estab- 
lished, it  is  sufficient  for  the  maker  to  show  that  he  was 
free  from  fault  and  negligence  in  signing  the  instrumentp 
and  he  is  not  required  to  show  that  he  is  not  chargeable 
with  "misplaced  confidence  in  others."  Dinsmore  d  Co.  v, 
Stimbertf  12  Neb.,  433,  modified.     Shenandoah  Nat.  Bank 

V.  Gravatte 691 

9«  Signature  Obtained  by  Fraudulent  Bepresentations:  Neg- 
^gengb:     Bills   and  Notes.     Where  the  signature  of  a 
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FBAXTD — Concluded, 

I)erson  is  obtained  to  a  promissory  note,  which  he  is  unable 
to  read,  by  false  and  fraudulent  representations,  whereby  be 
is  induced  to  believe  that  he  is  merely  signing  a  receipr, 
the  note  can  not  be  enforced,  even  In  the  hands  of  a  hona 
fide  holder,  where  it  appears  that  the  maker  was  without 
any  fault  or  negligence  in  signing  the  instrument.  Shenan- 
doah Nat.  Bank  v.  Oravatte »*- 

FBAUDSy  STATUTE  OF.     See  Vendor  and  Pubchaser. 

Parol  Acceptance  of  Written  Offer:    Bbokebs.     Parol  accept- 
ance of  an  offer  in  writing  does  not  constitute  a  contract 
in  writing  subscribed  by  both  parties  within  the  purv^iew^ 
of   section  74,   chapter   73,   Compiled    Statutes    [Annotated 
Statutes,  section  10258].    Spence  v.  Apley SC? 

PBAUDULENT    CONVEYANCES.      See    Contracts,    8,    11.    12. 
Homestead,  5. 

1.  Bankruptcy:  Preference  Wrrnix  Four  Months :  Statutks, 
In  an  action  by  a  trustee  in  bankruptcy  to  recoTer,  under 
section  60  of  the  bankrupt  law,  the  amount  of  a  preference 
given  within  four  months  of  the  filing  of  a  petiiion  m 
bankruptcy,  held  error  to  instruct  the  jury  that  it  is  sufficient 
to  prove  that  the  defendant  had  reasonable  cause  to  be^ 
lieve  the  bankrupt  was  insolvent  "or  that  it  was  acquainted 
with  facts  as  to  the  condition  of  said  company  thai  wocid 
lead  to  a  reasonable  doubt  of  its  solvency."  Farmers  rf 
Mechanics  Bank  of  Havelock  v,  Wilson f^C-S 

2.  Consideration.  A  deed  for  $300,  by  one  much  involved 
financially,  to  his  brother-in-law  of  property  worth  ad- 
mittedly $1,000,  and  probably  more,  which  the  latter  con- 
veys the  following  day  to  the  grantor's  wife  in  considera- 
tion of  $250,  is  not  for  a  sufficient  valuable  consi  derail  on 
as  against  the  grantor's  creditors.     Omaha  Brewing  A^s'n 

V.    Zeller IS* 

3.  Consideration:  Husband  and  Wife:  Evidence.  Evidence 
examined,  and  held  to  show  that  the  consideration  for  the 
conveyance  of  a  certain  city  lot  moved  from  the  husband 
and  that  the  title  thereto  was  taken  in  the  name  of  the 
wife,  for  the  purpose  of  placing  it  beyond  the  reach  of  the 
creditors  of  the  former,  and  of  hindering  and  delaying  them 
in   the   collection   of   their   debts.     Kearney   County   Bank 

V,  Dullenty 735 

4.  Consideration:  Undue  Influence:  Evidence  Sun-ictE-vr. 
Evidence  contained  in  the  bill  of  exceptions  examined  and 
heldf  that  the  consideration  for  the  convejTince  sought  to  be 
set  aside  for  fraud  and  undue  influence,  was  aJequate. 
Tichy  V.  Simicek 61*7 
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VSLJLJrDJrLEJSn  CONVETANCES— Ooncl«<feil. 

6.  Contract  to  Purchase  From  Fraudulent  Grantee:  DsLiviaiT: 
BviDENCE  Insufficient.  IMdence  examined  and  held,  that 
it  fails  to  establish  a  delivery  of  the  written  contract  sued 
upon.    Br<idt  v,  Hartaan •••• 889 

6.  Contract  to  Purchase  From  Fraudulent  Grantee:  Nonci: 
Enfobcembnt.  One  who  claims  to  haye  entered  into  a  con- 
tract for  the  purchase  of  land  from  a  fraudulomt  grantor, 
with  notice  of  the  fraud  and  with  the  understanding  that 
the  fraudulent  grantee  will  convey  to  him,  can  not  enforce 
the  contract  against  such  grantee  or  those  claiming  under 
him.    Bradt  v.  Hartson 8M 

7.  Debt  of  Grantor  to  Grantee:  Subplus,  Disposition  of.  In 
the  absence  of  homestead  rights,  the  value  of  the  premises 
in  the  wife's  possession,  to  the  extent  at  least  of  all  in 
excess  of  the  $300  actually  due  the  first  grantee,  would  be 
subject  to  the  grantor's  prior  indebtedness.  Omaha  Breu)- 
ing  AsB'n  v.  Zeller 198 

8.  Decree  Correct.  Held,  that  the  decree  ot  the  trial  court  con- 
forms to  the  findings  and  should  be  ttfflrmed.  Tichy  v. 
Simicek  597 

9.  Imbecility:  Undue  Influence.  In  absence  of  fraud,  or 
undue  influence,  mere  imbecility  or  weakness  of  mind  will 
not  avoid  a  contract  or  deed.    Tichy  v.  Simicek 697 

10.  One  Must  Seek  Equity  with  Clean  Hands.  Evidence  ex- 
amined, aaid  held  sufficient  to  sustain  the  Judgment  of  the 
trial  court    Parker  t;.  Parker 692 

11.  Physicians  and  Surgeons:  Confidental  Relations:  E«vi- 
dence  Insufficient.  The  fact  that  a  physician  interested 
in  the  conveyance  sought  to  be  set  aside,  gave  the  person 
who  made  it  professional  treatment  some  two  months  be- 
fore the  transaction  complained  of  took  place,  and  again 
about  four  months  thereafter,  is  not  sufficient  to  establish 
the  existence  of  the  confidential  relation  of  physician  and 
patient  at  the  time  the  conveyance  was  made.  Tichy  v, 
8imicek   : 697 

12.  Belatives:  Bona  Fides:  Bubden  of  Pboof.  Transfers  of 
property  between  relatives,  whereby  creditors  have  been 
hindered,  delayed  or  defeated  in  the  collection  of  their 
claims,  will  be  closely  scrutinized,  and  the  burden,  is  upon 
those  claiming  under  such  transfers  to  show  the  good  faith 
thereof;  and  this  rule  applies  to  a  mortgagee  who  stands  to 
the  mortgagor  in  the  relation  of  brother-in-law.  Marcus  v. 
Leake 364 

13.  Belatives:  Intent:  Bukdbn  of  Proof:  Instbuctions.  In- 
structioa  examined,  and  held  not  to  be  erroneous.  Mar- 
cus V.  Leake 354 
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nULUDXriiBHT  SEFBESEKTATIONS.    See  FftAim,  7,  S.     LtAin- 
LORD  AHD  Tenant. 

VBEEHOIiDEBS.    See  Mobtqaoib,  €,  8. 


1.  Waspen:  Contbactb:  Nones  or  IUpudiation.  It  is  not 
necessary  that  a  defendant,  who  asserts  that  the  contract 
sued  Ob  Is  a  wagering  contract  and  unenforceable  as  such. 
glye  notice  to  the  other  party  of  his  Intention  to  repudiaie 
the  contract    Merrill  v.  Oarver S3' 

2.  Wagers:  KvmsNOK  of  Pubohaseb*8  Abilitt  to  Handle  Geafs. 
On  an  issue  whether  a  contract  for  the  purch^ase  of  20, GX' 
bushels  of  wheat  was  a  wagering  contract,  evidence  that 
the  alleged  purchaser  was  not  a  miller  or  dealer  in  grain  and 
had  no  use  for  or  means  of  handling  the  grain  purported 
to  be  purchased,   that  he  was  an  electrical    engineer  of 
small  means,  and  that  the  alleged  seller  had  reason  to  knov 
that  he  had  no  property  or  means  to  enable  him  to  meet  the 
purchase  price  of  such  an  amount  of  grain,  or  any  reasonable 
pioportiotti  thereof,  is  admissible.    iferriZI  v.  Oarver S^ 

OUA&ANTY.    See  Bills  Ain)  Notes,  6.    MoBxa^OBS,  44. 

HIGHWAYS.    See  CoxjirrJEa,  1.    Easements,  1.  2. 

1.  Consent  Boad:  Proceedings  of  Boaju>.  Proceedings  of  the 
oounty  board  of  county  commissioners  examined,  and  heU 
insul&cient  to  establish  a  consent  road.   Horn  v.  Williamson.  T^ 

2.  Damages:  Action  fob:  Defense:  Eionbnt  Domain.  The 
fact  that  the  persofn  who  owned  the  land  when  the  resolu- 
tion was  adopted,  asked  leave  to  present  a  claim  for  dam- 
ages, which  request  was  refused  by  the  board,  and  an  str 
tempted  appeal  from  such  refusal  has  been  dismissed.  It 
no  defense  to  an  action,  by  the  owner  of  the  land  at  the 
time  the  road  was  actually  opened,  to  reoover  his  damage 
therefor.    Hogaett  v.  Harlan  County • 3lo 

8.  Damages:  Eminent  Domain:  Constitution.  Section  21 
of  article  1  of  the  constitution  provides  that  private  property 
can  not  be  taken  or  damaged  for  public  use  without  just 
compensation.  Therefore  a  landowner  can  not  be  required 
to  surrender  his  land  for  a  public  road  until  his  damages 
are  first  ascertained,  and  either  paid  or  proper  provision 
made  for  their  payment    Hogaeii  v.  Harlan  County 

4.  Damages:  When  Aoobue:  Eminent  Domain.  Damages 
for  lands  appropriated  for  a  highway  accrue  at  the  date  of 
the  condemnation  proceedings,  without  regard  to  the  time 
when  the  road  Is  actually  opened.  Following  Harlan  Countjf 
V.  Ho ff sett,  60  Neb.,  862.    Hogaett  v.  Harlan  County * 
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5.  Establisliment  of:  Afpbopriatiotv,  Whsic  Takes  Pla.ob: 
Bminent  Domain.  Where  a  resolution  Is  adopted  by  a 
board  of  county  commissioners  or  supervisors  preparatory 
to  establishing  a  road  within  a  county  for  which  they  are 
acting,  either  without  Jurisdiction  or  without  having  pn^- 
ceeded  upon  proper  notice  to  ascertain  the  damages  to 
property  owners  caused  thereby,  and  without  having  paid 
such  damages  or  made  suitable  provision  for  their  pay- 
ment, the  appropriation  does  not  take  place  until  the  road 

is  actually  opened  for  public  use.    Hogsett  v.  Harlan  Oaunty,  3t0 

6.  Establishment  of:  Damages,  When  Accbub:  EMmsNT 
Domain.  In  such  a  case  the  right  to  recover  the  damages 
accrues  to  the  person  who  owns  the  land  when  the  road  is 
actually  opened.    Hogaett  v,  Harlan  County. . » 310 

7.  Prescription:  Evidence  Insufficient.  Evidence  examined, 
and  held  insufficient  to  show  the  establishment  of  a  public 
road  by  prescription.    Horn  v,  Williamson • 763 

HOLIDAY.    See  Pbocesb,  1. 

HOMESTEAD.    See  Ejectment,  2.    Fbaxtdulent  Convxtangbb,  7. 
Regeivebs,  3.    Taxation,  16. 

1.  Abandonment:  Intention;  Reoccupation.  An  intention 
to  abandon  a  homestead  and  an  actual  leaving  must  con- 
cur In  order  to  deprive  a  debtor  of  homestead  rights,  and 
where  no  new  homestead  premises  have  been  acquired,  and 
the  occupation  of  former  ones  has  been  resumed  before 
judgment,  the  fact  that  the  debtor  resided,  as  he  says  for 
business  reasons,  for  nearly  six  years  elsewhere  and  was 
registered  as  a  voter  in  an  adjoining  city,  does  not  con- 
clusively show  an  abandonment  of  the  homestead.  Omaha 
Brewing  A8S*n  v,  Zeller, 198 

2.  Alienation:  Pubghase  of  Other  Land:  Convetanoe  to 
Wife.  The  debtor  may  Invest  the  proceeds  of  sale  of 
homestead  In  other  land  at  any  time  within  six  months  after 
the  alienation  thereof,  or  may  exchange  it  for  other  land, 
and  cause  the  same  to  be  conveyed  to  his  wife«  and  she 
will  be  entitled  to  hold  such  land  to  the  amount  of  |2,000, 
free  and  clear  of  his  debts.    Bcheel  v.  Lackner 221 

8.  Claimant:  Incumbranges,  Deddotion  of:  Subsequent 
LiEN-iiOLDERs:  TAXATION.  Ail  to  subsoquent  lien-holders, 
homestead  claimant  is  entitled  to  |2,000  of  the  proceeds 
without  deduction  of  incumbrances,  and  the  lien-holders 
can  get  no  greater  right  by  neglecting  to  pay  taxes  for  the 
protection  of  their  liens  than  it  they  had  paid  them.    BcOcer 

V.  Orand  Island  Banking  Co 100 
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STEAD— ConcZtMled. 
daimaiit:  Lien-holdeb,  Son  as:  Mobtqagee  m  Pos8» 
bion:  Taxation.  A  lien-holder  liylns  in  the  family  of  « 
homestead  claimant  who  is  in  possession  of  the  propaiy 
as  a  homestead,  is  not  to  be  deemed  a  mortgagee  in  poses- 
sion,  accountable  for  rents  and  profits   or   liable  to  pa? 

taxes  as  such.    Baker  v.  Orand  Island  Banhing^o I* 

Fraudulent  Conveyances:  The  homestead  of  a  debtor  to 
the  extent  and  value  of  |2,000  is  not  the  subject  of  frauds 
lent  alienation.    Bcheel  v.  Lackner 2r 

Husband  and  Wife:  Seoond  Makbiaoe  Vom:  Effict: 
Descent  and  Distexbution.  One  S.,  haying  children*  00! 
minors,  and  an  insane  wife,  at  all  times  residents  of  Eb^* 
land,  owned  a  dwelling  house  and  lived  therein  with  a 
woman  with  whom  he  had  entered  into  a  void  manias 
x>ntract  After  the  death  of  S.,  his  ciiildren  and  true 
¥idow  claimed  the  property  by  descent  as  having  been  the 
lomestead  of  S.    That  it  was  his  homestead,  doubted,  bit 

ot  determined.    Gordon  v.  Stewart ^ 

itle:  Exemption:  Evidence  Sufficient.  Evidence  a- 
nined,  and  held  sufficient  to  sustain  the  findings  and  ind- 
ent of  the  trial  court.    Perry  Live  Stock  Commission  Ca 

Biggs «• 

tie:       Husband     and     Wife:       Estates:       BxEHPnoi. 

tiere  title  to  the  homestead  is  in  the  husband  at  the  time 

his  death,  its  value  above  the  homestead  exemption  ti 

)le  for  the  satisfaction  ol  claims  duly  allowed  ag&isit 

estate.    Perry  Live  Stock  Commission  Co.  v.  Biggs ^ 

D  AND  WIFE.     See  Ejectment.  2.     PBAUDUi«rr  Cos- 
CYANCES,  3.     Homestead,  6.    Mobtgages,  45. 
r    and     Purchaser:      Ck)NSiD£RATioN:       PBEsnirnosa. 
tre  land  has  been  by  a  man  and  wife  conveyed  to  a 
I  party  for  a  full  expressed  consideration,  and  by  thAt 
I  party   to  the  wife  for  a  slightly  greater  expressed 
deration  by  a  deed  of  a  few  days'  later  date,  and  it  is 
3d  that  both  deeds  were  without  consideration,  but  the 
ition  is  denied,  it  can  not  be  presumed,  in  the  absen* 
proof  on  the  subject,  that  the  deeds  were  withooi 
leration  and   made  merely   to  put  the  title  In  ti» 
name.    Citizens'  State  Bank  of  Wood  River  v.  Porter. » 

ENT.    See  Gbiminal  Law,  2. 

GKTS.    See  Pabtition,  4. 

of  Decedents:  Judombnt  Without  Jubtsdichoh: 
N  BY  MiNOB  ArasB  Majobitt:  Defense  ox  BW* 
contract  the  decedent  had  agreed  to  convey  the  noril 
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twenty  acres  of  a  certain  forty-acre  tract  while  the  decree 
of  the  court  covered  the  east  twenty  acres  of  the  same  tract 
Heldt  That  under  the  rule  In  this  state  a  Judgment  entered 
without  Jurisdiction  would  not  be  yacated  or  set  aside  on 
proceedings  taken  by  the  defendant  therein  for  that  purpose 
unless  a  defense  on  the  merits  was  shown,  and  the  heir  In 
this  case  not  having  shown  any  defense  to  the  enforce- 
ment of  the  contract  made  by  his  father  as  to  ten  acres 
of  the  land  covered  by  the.  decree,  the  decree  as  to  that 
ten  acres  should  not  be  vacated  or  the  title  attempted  to 
be  conveyed  thereby  disturbed.  HolmcM  v,  Oolumhia  Nat, 
Bank    893 

2.  Bstates  of  Decedents:  Judomcnt  WrrHour  Jubisdiotion: 
Vacation  bt  Minob  Aftbb  Majobttt:  Rbfunoiivo  Bbns- 
nrs.  By  an  agreement  made  between  the  administratrix 
and  those  claiming  under  the  contract  of  the  decedent  It 
was  attempted  to  change  said  contract  so  that  the  east 
instead  of  the  north  twenty  acres  of  the  forty-acre  tract 
was  to  be  conveyed  by  the  estate,  the  west  ten  acres  of 
ttie  north  twenty  being  retained  by  the  estate  and  sold  for 
its  benefit  A  sum  of  money  exceeding  |350,  paid  by  the 
administratrix  on  a  contract  made  by  the  decedent  In  his 
lifetime,  was  returned  to  her  by  those  claiming  the  ben- 
efit of  the  decedent's  contract  to  convey  In  consideration 
of  her  agreement  to  convey  the  east  twenty  acres  of  the 
tract  The  heir  has  had  the  benefit  of  this  money  and  of 
the  west  ten  acres  above  referred  to  and  should  not  be 
given  the  ten  acres  wrongfully  Included  in  the  decree  of 
the  district  court  until  he  offers  to  do  equity  by  refunding 
the  amount  of  such  benefit  Holmes  v,  Oolumhia  Nat. 
Bank    893 

8.  Estates  of  Decedents:  Jxtdigial  Sales:  Minobs  Not 
Pabties:  Quieting  Title  Afteb  Majobitt:  Judgment,  Ex- 
tent or.  An  administratrix  brought  an  action  in  the  dis- 
trict court  to  obtain  leave  and  authority  to  carry  out  a 
contract  made  by  the  decedent  to  convey  certain  real  estate. 
A  minor  heir  of  the  decedent  was  not  made  a  party,  but  the 
decree  entered  by  the  district  court  contained  a  finding  that 
"due  and  legal  notice  of  the  pendefncy  of  the  petition  and  the 
proceedings  herein  have  been  given  to  all  parties  interested 
herein  and  In  said  estate."  The  decree  authorized  the  ad- 
ministratrix to  convey  the  land  and  provided  that  in  case 
she  failed  to  do  so  the  decree  Itself  should  have  the  effect 
of  a  conveyance.  In  an  action  brought  by  the  heir,  after  ob- 
taining his  majority,  to  establish  his  title  to  this  land  the 
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defendants  Introduced  this  decree  in  evldenoe  and  relied 
on  it  to  establish  the  fact  that  the  heir  had  been  serred 
with  notice  of  the  pendency  of  the  action  in  -which  it  vas 
rendered.  Held,  That  in  the  absence  of  other  evidence  of 
the  parties  served,  the  recital  in  the  decree  could  not  le 
extended  to  include  other  than  parties  to  the  record  in  the 
case.    Holmes  t?.  Columhia  Nat.  Bank SS'' 

4.  Estates  of  Decedents:  Judicial  Salcb:  Mikobs  Not 
Pasties:  Quietino  Titlb  Afteb  liAJOBirr:  Juuomkst: 
Vauditt  on  Collateral  Attack.  The  decree  above  re- 
ferred to.  being  entered  in  a  case  to  whi<A  the  heir  was 
not  a  party  and  of  which  he  had  no  notice,  is.  as  to  him. 
absolutely  void  and  subject  to  collateral  attach.  HoJmeM 
V.  Columbia  Nat,  Bank in 

ISTJTTKCTION.     See  Banks  and  Banking.     Chattkl  MoKroAOBs, 

I.  Cbops,   2.     Easements,   3.     Bquitt.     Insurancx,   10, 

II.  Mobtoaqes,    26,    62.     Municipal   Ck>BFOBATiQNSy    11. 
Process,  2.    Taxation,  2.  6.    Trespass. 

1.  Ancillary  Proceedings:  Fees  op  Counsel  as  Damages.  A 
recovery  of  counsel  fees  for  the  trial  of  a  case  will  not  be 
allowed  as  an  element  of  damages  for  an  injunction  wrong- 
fully obtained  if  the  injunction  proceedings  be  only  an- 
cillary to  the  main  case.    Barr  v.  Post *...    H 

2.  By  General  Creditor:  To  Prevent  Tsanster  op  Pbofektt. 
"A  mere  general  creditor,  who  has  not  reduced  his  claim  to 
Judgment,  can  not  maintain  an  action  to  enjoin  a  debtor 
from  transferring  his  property."  OrotoeU  v.  Horaoek^  li 
Neb.,  622.    Adams  v.  MUler 4t4 

Z.  Possession:  Right  Doubtful:  Adequate  Rricedt  at  Lav. 
Where  both  the  possession  and  right  of  possession  are  in- 
volved in  doubt  the  doubt  should  be  resolved  by  a  legal  in- 
vestigation and  not  by  an  action  in  equity  to  restrain  one 
of  the  parties  from  entering  upon  the  premises.  Stone 
V.  Snell 4ii^ 

4.  Quieting  Title:  Pleading :  Adequate  Remedy  at  Law. 
Petition  examined  and  held  to  affirmatively  show  that  peti- 
tioner had  an  adequate  remedy  at  law  which  he  neglected 
to  pursue,  and  that  it  therefore  fails  to  state  a  cause  of 
action  for  equitable  relief.  Hobaon  v.  Cummins,  57  Neb^ 
611,  followed.     Hess  v.  Lell 76 

6.  Belief  on  Ghrounds  Ontside  Pleadings:  Relief  can  not  be 
claimed  by  the  plaintiff  in  such  injunction  proceedings  on 
grounds  outside  of  the  pleadings.    Bemis  v.  MoCUmd B 

INSANITY.    See  Malicious  Prosecution,  4,  5. 
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IKSFECTIOK.     See  Tbial,  19. 

XKSTBTJCTIONS. 

'  Approved.  See  Bastardy,  2.  3.  Contracts,  3.  FRAVumJon 
Ck>NyKTANOES,  13.  Judgment,  11.  Libbl  and  Slandeb,  1. 
Trial,  21,  27,  31.  32. 

Disapproved.     See  P^baud,  3.    Trial,  20,  22. 

General.  See  Adverse  Possession,  1,  3,  4.  Appeal  and  EIbbob, 
30-33.  Attachment,  3.  Detectiveb.  Neoliqencb,  1»  8. 
Pleading,  3.    Trial,  1.  3,  23-26,  28-30,  33,  38,  46. 

IK'STTBAKCE.    See  Benetioial  Associations.    Contracts,  7. 

1.  Agency:  Authorttt  of  Agent:  Evidence  Insufficient. 
Evidence  examined  and  found  insufficient  to  sustain  the 
verdict  and  judgmefnt.  Phasnix  Ins,  Co.  of  Brooklyn  v. 
Radford    282 

2.  Ag^ency:  Authoritt  to  Cancel  Policies.  There  is  no  pre- 
sumption that  an  agent  of  an  insurance  company  authorized 
to  solicit  ihsurance,  has  authority  to  cancel  policies  of  in- 
surance upon  request  of  the  insured.  Phcsnix  Ins,  Co,  of 
Brooklyn  v,  Radford 232 

3.  Application:  Principal  and  Agent:  Bntrt  of  False  An- 
swers BT  Agent:  Liability  of  Pbincipal.  An  agent  for  an 
insurance  company,  authorized  to  solicit  insurance,  and  re- 
ceive, fill  out  and  transmit  applications  for  insurance,  binds 
the  company  which  he  represents  in  all  knowledge  received 
by  him  in  the  filling  out  of  the  application;  and  where  an 
applicant  in  good  faith  states  the  answers  truthfully,  and 
the  agent  with  knowledge  of  the  facts,  enters  false  answers, 
and  the  policy  is  issued  thereon,  the  wrong  of  the  agent 
will  be  imputed  to  his  principal,  and  the  company  will  b« 
estopped  by  the  statements  of  its  agent.  Fidelity  Mutual 
Fire  Ins.  Co.  v.  Lowe 169 

4.  Application:  Pbingipal  and  Agent:  Policy:  Sffeot  oh 
Pbiob  Acts  of  Agent.  Persons  dealing  with  an  agent  of 
an  insurance  company  are  not  bound  by  latent  restrictions 
upon  his  powers;  nor  can  restrictions  stated  in  the  policy 
subsequently  issued  relate  back  to  the  acts  of  the  agent  in 
and  about  the  preparation  of  the  application  for  insurance. 
Fidelity  Mutual  Fire  Ins,  Co,  v.  Lowe 159 

6.  Assessments:  Non-Payment:  Cancellation  of  Policy.  A 
mutual  insurance  company  may  suspend  or  cancel  a  policy 
of  insurance,  issued  to  one  of  its  members,  for  non-paarment 
of  an  assessment  or  premium  where  its  by-laws  and  the 
policy  provide  for  such  action.  Merchants  d  Manufactur- 
ers Mutual  Ins.  Co,  v.  Baker 384 
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INSTTRANCE— Continued. 

6.  Attorneys'  Fees:    Objection  Fibst  in  Afpeixatb  Conrr.     In 
an  action  agaitist  an  insurance  company,  under  sections  43 
and  45,  article  1,  chapter  43.  Compiled  Statutes,  1899   [An- 
notated Statutes,  sections  6474,  6476 J,  the  court  upon  appli- 
cation and  after  a  hearing,  adjudged  that  $100  was  a  reason- 
able attorney's  fee,  and  taxed  the  same  against  defendant. 
who  thereupon  filed  objections,  which  were  avermled.    Held. 
That  an  objection  urged  for  the  first  time  on  error  in  this 
court,  that  there  was  no  proof  that  the  fees   taxed   were 
reasonable,   can  not  be  considered.     Fidelity  Mutual  Firt 
Ins.  Co.  V.  Lowe IS:- 

7.  Cancellation:  Reinstatement  Afteb  LiOSS.  When  the 
policy  has  been  canceled  and  notice  of  that  fact  has  been 
given  to  the  assured  and  the  agent  and  a  considerable  time 
thereafter  the  building  described  therein  is  destroyed  bj 
fire,  the  company  can  not  be  compelled  to  accept  paymeni  of 
the  premium,  reinstate  the  policy  and  thus  render  it^lf 
liable  for  the  loss.  Merchants  d  Manufacturers  Mutual  Ins, 
Co,  V.  Baker Z^A 

8.  Conflict  of  Laws:  Specific  Aixboatxcns.  Where  one  bases 
his  rights  upon  an  alleged  conflict  between  an  earlier  and  a 
later  act  of  the  legislature,  he  should  specifically  point  oat 
the  confiict  relied  upon.    Farmers  Mutual  Ins.  Co,  v.  Cole...  I> 

9.  Conflict  of  Laws:  Statutes:  Construction.  Section  41 
chapter  43,  Compiled  Statutes,  1899,  and  section  51  et  s^q. 
of  chapter  43,  Compiled  Statutes,  1899  [chapter  33,  page 
272,  Laws  of  1891;  Annotated  Statutes,  section  6474  and 
section  6506  et  seq.],  examined,  and  held  that  there  is  no 
such  conflict  between  the  two  acts  as  to  preclude  the  appli- 
cation of  the  former  to  insurance  companies  organized  under 
the  latter  act    Farmers  Mutual  Ins.  Co.  v.  Cole ISO 

10.  Contracts:  Mistake:  Law  Action:  Injunction:  Ref- 
ormation IN  Equity:  Change  of  Thex>by  of  Parties,  a 
party  can  not  adopt  one  theory  of  his  case,  proceed  to  judg- 
ment thereon,  and  if  such  judgment  is  adverse,  relitigate  his 
case  upon  a  new  theory;  but  this  principle  does  not  apply 
to  a  suit  in  equity  on  the  ground  that  the  plainiifT  has 
commenced  an  action  at' law,  where  the  object  and  purpose 
of  the  equity  suit  are  to  stay  the  prosecution  of  the  law 
action  until  the  contract  there  sued  upon  can  be  reformej 
on  account  of  mistake;  the  two  actions  not  being  incon- 
sistent, but  one  is  auxiliary  to  and  dependent  upon  the 
other.   Lansing  v.  Commercial  Union  Assurance  Co..  Limited,  140 

11.  Contracts:  Mistake:  Law  Action:  Injunction:  Rff- 
ormation  in  Equity:  Consolidation  of  Actions.  AVhere 
an  action  at  law  has  been  commenced  on  a  fire  insurance 
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ZKSUBANCE— Oontinued. 

policy,  and  after  the  defendant  has  answered,  it  appears 
that  a  recovery  can  not  be  had  thereon  in  the  law  action 
on  account  of  a  mutual  mistake  of  the  parties  to  the  in- 
surance contract,  equity  will,  at  the  instance  of  the  plain- 
tiff, stay  the  prosecution  of  the  action  at  law,  and  entertain 
a  bill  to  reform  the  policy,  consolidating  the  two  actions* 
and  render  judgment  for  the  sum  found  due  on  the  policy 
as  reformed.  Lansing  v.  Commercial  Union  Assurance  Co.^ 
Limited   140 

12.  Contracts:  Mistake:  Reformation  in  Equitt:  Evidence 
Sufficient.  A  bill  in  equity,  seeking  reformation  of  an 
Insurance  policy,  alleged  that  by  mistake  of  fact  and  by 
error  the  policy  was  issued  in  the  name  of  the  "estate  of 
W.  C.  H."  It  appeared  that  both  parties  knew  the  status  of 
the  title,  but  through  a  mistake  as  to  the  legal  import  of  the 
language  used,  the  policy  was  made  to  run  In  the  name  of 
one  not  the  owner.  Held^  That  the  evidence  was  sufficient 
to  sustain  a  decree  of  reformation.  Lansing  v.  Commer- 
cial Union  Assurance  Co.,  Limited 140 

13.  Contracts:  Refobmation  in  Equitt.  Lansing  v.  Milwaukee 
Mechanics*  Ins.  Co 161 

14.  Eorfeiture:  Conveyance  and  Reconveyance  Befobe  Loss. 
A  conveyance  of  property  in  violation  of  restrictions  in  an 
insurance  policy  is  of  no  importance  if  the  property  Is  re- 
conveyed  before  a  loss.  German  Mutual  Fire  Ins.  Co.  v. 
Fox  833 

15.  Forfeiture:  Conveyance  fbom  One  Joint-Owneb  to  Otheb. 
A  conveyance  of  real  estate  by  one  joint-owner  to  the  other, 
which  has  been  insured  in  their  joint  names,  is  not  a  viola- 
tion of  a  forfeiture  clause  in  the  policy  providing  that  it 
should  be  void  if  the  property  was  sold,  transferred  or  en- 
cumbered.   German  Mutual  Fire  Ins.  Co.  v.  Fox 833 

16.  Knowledge  of  Breach  of  Policy:  Waiveb  of  Fobfeitube. 
''Where  an  insurance  company,  with  knowledge  of  a  breach 
of  the  conditions  by  the  insured,  fails  to  declare  a  forfeiture 
of  the  policy  and  continues  to  recognize  its  liability  by 
demanding  proofs  of  loss,  it  waives  the  defense  based  upon 
such  breach  of  policy."  Home  Fire  Ins.  Co.  v.  Phelps,  51 
Neb.,  623,  71  N.  W.  Rep.,  303,  followed  and  approved.  Fi- 
delity Mutual  Fire  Ins.  Co.  v.  Murphy 578 

17.  Liability  Denied:  Waheb  of  Pboofs  of  Loss:  ^  Contbacts. 
Where  an  insurance  company  denies  all  liability  on  a  policy 
on  the  ground  that  it  was  not  in  force  at  the  time  the  loss 
occured,  it  waives  all  question  whether  proper  and  sufficient 
proofs  of  loss  have  been  furnished.  Lansing  v.  Commer- 
cidl  Union  Assurance  Co.,  Limited , 140 
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18.  Hembershlp  During  Negotiations:  Acts  of  Agett:  Lu- 
BiLiTY  OF  Principai..  The  holder  of  a  certificate  of  insnranc? 
in  a  mutual  insurance  company  under  the  act  of  ISdl,  while 
in  legal  theory  he  is  a  member  of  tlie  company,  does  not 
become  such  until  the  poHcy  is  issued;  but  during  the 
negotiations  for  insurance,  the  agent  of  a  mntual  compaiij 
stands  upon  the  same  basis  as  the  agent  of  a  stook  com- 
pany, and  his  acts  are  equally  binding  upon  his  principil 
Fidelity  Mutual  Fire  Ins,  Co.  v,  Lowe ^ 

19.  Principal  and  Agent:  Payment  to  AcEirr:  Cakcellatiok 
OF  Policy.  Where  a  policy  is  issued  and  sent  to  a  soliciting 
agent  who  has  only  limited  power  to  bind  the  company,  to 
be  delivered  by  him  to  the  insured,  and  is  accompanied  by 
a  statement  of  the  amount  due  as  the  advance  assessmmt 
or  premium,  which  is  not  remitted,  the  company  may  canf?el 
the  policy,  after  due  notice  of  the  fact  of  non-payment  iM 
of  its  intention  to  do  so  has  been  given  to  the  agent  oi 
the  assured,  notwithstanding  such  agent,  without  its  knowl- 
edge, may  have  money  in  his  hands  belonging  to  the  assured 
out  of  which  he  had  agreed  to  pay  the  premium.  ^^• 
chants  d  Manufacturers  MutucU  Ins.  Co.  v.  Baker '■' 

20.  Statutes:  Constitutionality.  Section  45,  chapter  43,  Ccb> 
piled  Statutes,  1899  [Annotated  Statutes,  section  6476],  H 
constitutional.  Farmers  d  Merchants  Insurance  Co.  v.  Dov- 
ney,  62  Neb.,  213,  86  N.  W.  Rep.,  1070,  adhered  to.  fonsffi 
Mutual  Ins.  Co.  v.  Cole ^^ 

21.  Statutes:  Constitutionauty:  Contracts.  Section  4^- 
chapter  43,  Compiled  Statutes,  1899  [Annotated  Statutes.  s«c- 
tion  6476],  is  constitutional  and  valid.  Lancanshxre  Us- 
ance Co.  V.  Bush,  60  Neb.,  116.  Lansing  v.  Commercial  Union 
Assurance  Co.,  Limited 

Iin?EKT.    See  Basements,  2.    Evidence,  3.    Fraud,  6.  TnkV^m^ 
Conveyances,  13.    Homestead,  1.    Libel  and  Sla^iux  *• 

INTEREST.     See  Bills  and  Notes,  5.     Mortgages,  55.    PaHI- 
tion,  4. 

INTOXICATING  LIQUORS.  See  Criminal  Law,  1,  3.  UKTwrnns. 

1.  Mandamus  to  Compel  Hearing:  Record  examined,  and  held 
to  show  no  error,  aiid  that  the  writ  of  mandamus  was  ^ig^^ly 
granted  by  the  district  court.    Moores  v.  State ' 

2.  Remonstrance:  Form:  Filing:  Statutes.  A  protest  > 
dressed  to  a  board  empowered  to  grant  saloon  licenses  vtf 
sent  by  mail,  and  received  prior  to  any  action  granting  JJ 
license  protested  against  The  board  took  cogniyanw  « 
the  same  and  ordered  it  preserved  in  the  files  of  Iw  ^ 
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Beld,  That  the  protest  was  "filed'*  in  the  proper  office  within 
the  meaning  of  the  law,  and  that  it  hecame  the  duty  of  the 
board  to  "appoint  a  day  for  hearing  the  case"  under  the 
requirements  of  section  3,  chapter  50,  Compiled  Statutes 
[Annotated  Statutes,  section  7162].    Moores  v.  State 781 

ISSUES.    See  Appeal  Ain)  Ebbob,  34,  85.    Negligence,  6.    Stipula- 
tions.   Trial,  1,  34.  * 

1.  On  Appeal:  Pleading  New  Defense:  Rescission.  Where 
the  defense  of  rescission  is  not  contained  in  the  answer  on 
which  a  cause  is  tried  In  the  county  court,  on  a  motion  for 
that  purpose,  such  defense  should  be  stricken  from  the 
answer  in  the  district  court  Bloan  Commission  Co.  v. 
Fry  d  Co 647 

2.  On  Appeal:  Pleading  States  No  Defense:  Directing  Veb- 
DicT.  If  the  answer,  when  thus  reformed,  does  not  state  a 
defense,  it  is  proper  for  the  court  to  direct  a  verdict  for  the 
plaintiff.    Sloan  Commission  Co,  v.  Fry  d  Co 647 

JOIKDEB.     See  Justices  of  the  Peace,  2. 

JUDGMENT.  See  Appeal  and  Ebbob,  14.  Bastabdt,  4.  Costs,  1. 
Ejectment,  5.  Fobcible  Bntby  and  Detainer,  1.  Infants, 
1-4.  Justices  of  the  Peace,  2.  Mechanics'  Liens,  8. 
Pledges,  1.    Stipulations.    Taxation,  16. 

1.  Assignments:  Evasion  of  Exemptions.  Evidence  examined, 
and  held  sufficient  to  show  that  an  assignment  of  a  judg- 
ment was  not  hona  fide,  but  was  colorable  and  made  for  the 
purpose  of  evading  the  exemption  laws  of  this  state.  Frie- 
den  V.  Conkling 814 

2.  Conforming  to  Inadmissible  Evidence.  A  decree  will  not 
be  reversed  because  it  fails  to  conform  to  evidence  appear- 
ing in  the  record  but  not  admissible  under  the  pleadings. 
Omaha  Oil  d  Paint  Co.  v.  Greater  America  Exposition 275 

3.  Default:  Vacation:  Pleading:  Pbesuhptions:  DiscBsnoir. 
Where  a  defendant  files  a  motion  to  set  aside  a  judgment 
rendered  against  him  by  default,  he  must  not  only  accom- 
pany his  motion  with  a  duly  verified  answer,  showing  a 
meritorious  defense,  but  must  also  state  a  satisfactory 
reason  excusing  his  default,  and,  in  the  absence  of  the 
latter  showing,  it  will  not  be  presumed  that  the  trial  court 
abused   its   discretion   in   overruling   the   motion.     Ohilda 

V,  Ferguson 65 

4.  Eridence  as  Between  Third  Parties.  As  between  third 
parties  a  judgment  is  not  of  itself  proof  of  any  of  the  facts 


948  INDEX. 

necessary  to  support  it  as  Between  the  parties  to  it   Citir 
zens  State  Bank  of  Wood  River  v.  Porter t^ 

5.  Execution  in  District  Court  on  Appeal:  Claims  Against 
Estate.  The  judgment  of  a  district  court,  entered  oo  an 
appeal  taken  from  the  county  court  in  the  matter  of  a  claim 
filed  against  the  estate  of  a  decedent,  should  not  award  the 
issuance  of  an  execution  to  satisfy  the  judgment  Esi5te 
of  Bennett  v,  Taylor p ^ 

6.  Handate:  Presumptions  as  to  Distbict  CJourt.  On  a  show- 
ing of  time  and  opportunity  to  do  so  the  presumption  ob- 
tains that  a  district  court  has  performed  its  duty  in  enterio^ 
such  judgment  as  is  required  hy  the  terms  of  a  mandate  from 
this  court    Ahhott  v.  Lane ^^ 

7.  Mistake  in  Benderlng:  Collateral  Attack.  Where  a  court 
has  power  to  grant  the  relief  sought  in  a  proper  case,  a  mis- 
take in  doing  so,  in  an  improper  hut  similar  case,  will  not 
render  the  entire  proceedings  void  and  subject  the  jucg- 
ment  to  a  collateral  attack.    Fergus  v.  Oagnon ** 

8.  Modified.    Third  and  fourth  paragraphs  of  the  syllabus  in  ^ 
former  opinion  modified.    Bauer  v.  Taylor 'i^^^  ■ 

9.  Not  on  Merits.  A  judgment  which  disposes  of  a  con- 
troversy otherwise  than  upon  the  merits  is  not  available 
on  a  plea  of  res  judicata,    Walsh  v,  Walsh ^^^ 

10.  Bes  Judicata:  Collateral  Attack:  ESvidenck  Ikpeachi5«: 
Ejectment.  The  court  having  jurisdiction  of  the  parties  aai 
the  subject-matter  in  a  former  action,  the  judgment  therein 
is  conclusive  and  is  not  subject  to  collateral  attack  wben 
introduced  in  another  proceeding  involving  the  same  mat- 
ters between  the  same  parties,  and  evidence  offered  for  the 
purpose  of  impeaching  its  validity  was  properly  excluded. 
Miles  V.  Ballantine 

11.  Bes  Judicata:  Instruction  Approved:  EJjectjce^t.  Se^'it 
That  an  instruction  by  which  the  jury  were  told  that  the 
judgment  in  a  former  suit,  which  was  introduced  In  evi- 
dence, was  binding  upon  the  plaintiffs,  and  was  a  bar  to  their 
prosecution  of  this  suit,  was  properly  given.  MHa  p-  ^ 
Ballantine  

12.  Bes  Judicata:  Pasties  and  Subject-Mattke  Idhstkai. 
Where  the  claim  or  demand  involved  in  a  suit  is  identical 
with  the  claim  or  demand  in  a  former  action,  and  the 
parties  to  both  suits  are  practically  the  same,  the  judgineflt 
in  the  former  action  constitutes  an  absolute  bar  to  the  pros- 
ecution  of  the  latter.    Miles  v,  Ballantine 

13.  Bes  Judicata:  Question  Directly  Involved.  A  Judgment 
of  a  court  of  competent  jurisdiction  upon  a  question  directly 
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involyed  in  one  suit  is  oondusiye  as  to  that  question  in 
another  suit  between  the  same  parties.  Schlemme  v,  Ofnaha 
Oas  Mfg,  Oo \ 817 

14.  Bes  Judicata:  Soofb  ov  Rule.  When  a  second  suit  is  upon 
the  same  cause  of  action  and  between  the  same  parties  as 
the  first,  the  Judgment  in  the  former  is  conclusive  in  the 
latter  as  to  every  question  which  was  or  might  have  been 
presented  and  determined  in  the  former.  Schlemfne  v. 
Omaha  Qas  Mfg.  Co 817 

16.  Vacation  After  Term:  Attobnkt  Ain>  Client:  Misundek- 
8TAKDINQ  OF  Attobnbt  AS  TO  Bmflotment.  A  misuudor^ 
standing  between  home  attorneys  of  a  defendant,  sued  in  a 
county  more  than  two  hundred  miles  from  his  residence, 
where  service  was  obtained  through  his  temporary  presence 
there,  and  attorneys  at  the  place  of  suit,  by  reason  of  which 
the  latter  supposed  that  their  employment  was  only  tem- 
porary and  preliminary,  but  the  former  and  the  defendant 
regarded  it  as  general  and  for  the  entire  case,  for  which 
reason  a  valid  defense  of  presentation  and  a  judgment  was 
rendered  on  an  ex  parte  hearing,  is  sufficient  ground  for 
setting  the  judgement  aside  on  petition  after  the  term, 
where  the  defendant  has  acted  with  reasonable  diligence  in 
preparing  his  defense  and  with  promptness  on  learning  of 
the  judgment.    MacCall  v.  Looney 715 

16.  Vacation  After  Term:  Misundebstanding  of  Attorney: 
Pleading:  Evidence  Sufficient.  Such  a  misunderstanding, 
held  to  be  sufficiently  set  forth  in  the  pleading,  and  the 
court's  finding  that  it  existed  sustained  by  the  evidence. 
MacOall  v,  Looney 715 

17.  Vacation  After  Term:  Statutes:  Equrrr.  The  provisions 
of  section  602  of  the  Code  of  Civil  Procedure  are  concur- 
rent with  equity  jurisdiction  to  relieve  against  judgments 
after  the  term  at  which  they  are  rendered.  MacCaU  v, 
Looney    ^ • 716 

18.  Vacation  During  Term.  A  court  of  general  Jurisdiction 
has  discretionary  power  to  vacate  or  modify  its  own  orders 
and  judgments  at  any  time  during  the  term  at  which  they 
were  rendered,  upon  being  satisfied  that  such  action  will 
be  in  furtherance  of  Justice.  Bradley  v.  Slater,  55  Neb., 
884.    Ooxe  Bros,  d  Oo,  v.  OmaJm  Ooal,  Ooke  d  Lime  Oo..*.  412 

JUDICIAIi  SALES.    See  Infants,  3.  4« 

Bidding,  Agreements  in  Begard  to.  An  agreement,  by  which 
one  bidder  was  to  bid  on  two  tracts  and  one  of  them  for 
another  party  who  was  present,  and  the  latter  was  to  take 
the  lease  if  the  land  was  secured  under  the  bld«  is  not 
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the  lessor  to  enter  Into  a  lease,  may.  In  an  action  by  the 
landlord  for  rent,  recoup  the  amount  of  the  damages  suf- 
fered by  him  by  reason  of  the  fraud.    Bauer  v.  Taylor, ...  701 

IiAST  CLEAB  CHANCE.    See  Negltoekce,  4. 

liA'W  OF  THE  CA8E.    See  Taxation,  14. 

lilBEI*  AND  SLANDEB.     See  Damages. 

1.  InstructlonB  Approved.  Instructions  In  an  action  for 
slander  examined  atid  approved.    Whiting  v.  Carpenter 342 

2.  Intent.  It  is  not  necessary  in  such  ati  action  to  show  that 
the  words  complained  of  were  uttered  with  the  intent  to 
injure  and  defame  plaintiff.    Whiting  v.  Carpenter 342 

lilCENSES. 

1.  Duty  of  Licensor  to  Licensee:  Damaqes:  Pebsonal  Ik- 
jufiiES.  Where  one  enters  upoti  the  premises  of  another  with 
his  consent  but  without  an  Inyitatlon  and  not  in  the  dis* 
charge  of  any  public  or  private  duty,  he  is  a  bare  licensee 
and  the  occupier  of  the  premises  owes  no  duty  to  him  as 
long  as  no  wanton  or  willful  injury  is  inflicted  upon  him 

•      by  the  licensor  or  his  servant-s.     Ohesley  v.  Rochet  or  d  d 
Oould   768 

2.  Personal  Injuries:  Evidexge  Sufficient.  Plaintiff's  evi- 
dence examined,  and  held  to  show  that  he  was  at  the  time 
of  the  injury  complained  of  a  bare  licensee  on  defendant's 
premises.    Chesley  v.  Rocheford  d  Qould 768 

3.  Personal  Injuries:  Evidence  Sufficient.  Evidence  ex- 
amined, and  held  to  sustain  the  former  conclusion  that 
plaintiff  was  a  bare  licensee  on  the  premises  where  he 
was  injured,  who  took  the  risk  of  them  as  he  found  them. 
Chesley  t?.  Rocheford  d  Oould 777 

LIENS.    See  Crops,  1.    Homestead,  3,  4.    Mobtgages,  1,  2,  24,  41. 

PABTmON,   2.      SUFEBSEDEAS.      TAXATION,   1,  16.      TbUSTS,   2. 

LIHITATIOSi    OF  ACTIONS.     See   Fraud,   5.     Municipal   Cobt 
POBATiONS,  1.    Partition,  6.    Supersedeas. 

1.  Adverse  Possession:  Meaninq  of  Statute.  It  has  for 
many  years  been  the  established  doctrine  of  this  court  that 
the  statute  of  limitations^  with  reference  to  real  property, 
is  neither  a  statute  of  presumptions  nor  one  of  repose,  but 
that  the  continued,  exclusive,  open,  notorious  and  adverse 
possession  of  lands  for  the  period  of  limitations  operates,  of 
itself,  as  a  grant  of  all  adverse  titles  and  interests  to  the 
occupant.    Postal  v,  Martin -. 634 

2.  When  a  Oood  Defense.  The  defense  of  the  statute  of  11  mi  tap 
tions,  if  available  at  the  time  of  the  commencement  of  the 
original  action,  is  a  good  defense.    Strowhridge  v.  Miller, , ,  449 
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MALICIOUS  PBOSECUTION. 

1.  Directing  Verdict:  Evidence  Sufficient.  Evidence  ex- 
amined, and  held  to  sustain  the  action  of  the  trial  court  is 
directing  a  verdict  for  defendant.  Sudborough  v,  Paci/ic 
Express  Co 51S 

2.  Directing  Verdict:  EJvidence  Sufficient :  Probable  Cause. 
Where  the  evidence  in  an  action  for  malicious  prosecution, 
showing  that  the  defendant  had  reasonable  and  probable 
ground  for  believing  plaintiff  guilty  of  the  crime  charged 
against  him,  is  of  such  a  character  that  reasonable  minds 
could  not  differ  as  to  the  conclusion  to  be  drawn  therefrom^ 
it  is  not  error  for  the  court  to  direct  a  verdict  for  defend- 
ant.   Sudborough  v.  Pacific  Express  Co 515 

3.  Directing  Verdict:  Evidence  Sufficient:  Pbobabi.b  Causi. 
In  an  action  for  malicious  prosecution,  if  there  is  sufficient 
iQ  undisputed  evidence  to  show  probable  cause,  the  trial 
court  should  direct  a  verdict  for  the  defendant,  althougli 
some  of  the  facts  bearing  on  that  issue  may  be  in  dispute 
Figg  v.   Hanger 7?2 

4.  Probable  Cause:  Insanity:  Evidence.  A  finding  by  com- 
missioners of  insanity  that  a  person  brought  before  them 
is  insane  is  prima  facie  evidence  of  probable  cause  for  the 
proceeding,  although  not  conclusive.    Figg  v.  Hanger 71! 

5.  Probable  Cause:  Insanity:  Pbesumftions:  Bvdyi^ck. 
While  the  plaintiff  is  not  restricted  to  a  direct  atfack,  ms, 
for  instance,  proof  of  fraud,  collusion  or  perjury,  but  may 
establish  want  of  probable  cause  by  any  form  of  competent 
and  sufficient  proof,  the  presumption  arising  from  the  find- 
ing of  the  commissioners  in  such  a  case  must  be  overcoai« 
by  evidence  sufficient  to  destroy  its  probative  force.     Figg 

V,  Hanger 712 

6.  Probable  Cause:  Statement  to  Counsel:  Bona  Fides.  Om 
who  seeks  advice  of  counsel  with  reference  to  the  com- 
mencement  of  a  criminal  prosecution  is  bound  to  act  in 
good  faith  in  the  matter.  He  is  required  to  make  to  reput- 
able counsel  a  full  and  fair  statement  of  all  the  materiAl 
facts  known  to  him.  If  he  has  reasonable  ground  for  be- 
lieving that  facts  exist  which  would  tend  to  exculpate  the 
accused  from  the  charge,  good  faith  requires  that  he  shall 
either  make  further  inquiry  with  reference  to  these  facta 
and  communicate  the  information  obtained  to  counsel,  or 
that  he  shall  inform  him  of  his  belief  of  their  existence^ 
in  order  that  he  may  investigate  with  reference  thereto  and 
take  into  account,  in  forming  his  opinion,  the  information 
obtained  with  reference  to  them.  He  is  not.  however,  re- 
quired  to  institute  a  blind   inquiry  to  ascertain  whether 
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facts  exist  which  would  tend  to  the  exculpation  of  the  imrty 
accused.  If  he  honestly  believes  that  he  is  in  possession 
of  all  the  material  facts  and  makes  a  full  and  fair  state- 
ment of  those  facts  to  the  counsel  and  acts  in  good  faith 
on  the  advice  given  him,  this  is  sufficient  to  protect  him 
from   the   charge   of   malicious   prosecution.     CHUiapie   v. 

Btafford  8T3 

7.  Statement  to  Counsel  Insufficient:  Evidence  Sufficient. 
Evidence  examined,  and  held  to  show  that  a  defendant  failed 
to  make  a  full  and  fair  disclosure  to  his  counsel  of  the  facts 
known  to  him  prior  to  the  commencement  of  a  criminal 
prosecution.    Oillispie  v.  Stafford 873 

ICANDAMTrS.     See   Collbqxs   and   Univebsities,   2,   3.     Intoxi- 
,  GATING  Liquors,  1.    Municipal  CJorporations,  2,  8. 

1.  Adequate  Bemedy  at  Law:  Statutes.  Section  646  of  the 
Code  of  Civil  Procedure  prevents  the  issuance  of  a  man- 
damus in  any  case  where  the  relator  has  a  plain  and  ade- 
quate remedy  in  the  ordinary  course  of  law.  Moorea  v. 
State 235 

2.  Public  Lands:  Leasing:  Qu^be.  Whether  any  mandamus 
will  lie  to  control  action  of  the  state  commissioner  of  pub- 
lic lands  and  buildings  in  determining  to  whom  he  will 
make  lease  of  public  school  lands,  qwgre.    State  v,  FolJmer. .  876 

MEASTTBB  OF  DAJJCAGES.    See  Bbeach  of  MAiutiAaE  Promise,  2. 

1CECHANIC8'   LIENS.     See   Mortqages,    46.     Payment.     Prin- 
cipal AND  Agent,  2.    Trial,  40. 

1.  Against  Building:  Foreclosure:  Sale:  Subsequent  Pux- 
ohase  of  Land  bt  Defendant:  Removal  of  Bun.DiNo.  After 
the  confirmation  of  the  sale,  made  on  the  decree  in  the  fore- 
closure suit,  the  defendant  therein,  who  purchased  the  ma- 
terial and  erected  the  building,  can  not,  by  purchasing  the 
land,  prevent  the  removal  thereof.    ShuU  v.  Best 212 

2.  Against  Building  Separate  from  Land.  One  who  furnishes 
material,  under  contract,  to  a  person  in  possession  of  a 
tract  or  lot  of  land  with  which  to  erect  a  house  or  other 
building  thereon,  in  case  such  person  does  not  become  the 
owner  of  the  premises,  may  have  a  mechanics'  lien  on  such 
building  separate  from  the  land  on  which  it  is  situated. 
Pickens  v.  Plattsmouth  Land  and  Investment  Co.,  31  Neb., 
585.     Shull  V.  Best 212 

8.  Against  Building:  Title  of  Purchaser.  Replevin.  One 
purchasing  the  building  at  a  sheriff's  sale,  under  a  decree 
fixing  a  lien  upon  the  building  alone,  upon  a  confirmation 
of  the  sale,  obtains  title  thereto  as  between  the  parties  to 
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Hanson  y.  Hanson. 

If  Mr.  Murphy  had  been  told  that  Stafford  was  named 
B»  the  man  who  passed  the  check  but  that  such  informa- 
tion was  obtained  from  Coleson  under  a  threat  of  arrest 
and  prosecution  as  being  accessory  to  the  crime,  it  is 
hardly  probable  that  he  would  have  advised  the  arrest 
without  further  inquiry,  upon  the  mere  statement  of  one 
whom  the  circumstances  indicated  as  an  accomplice,  and 
who  was  threatened  with  prosecution  in  case  he  did  not 
point  out  and  name  the  party  with  whom  he  acted  in  the 
J  ^  perpetration  of  the  crime.     The  natural  and  reasonable 

*  inference  under  such  circumstances  is  that  Coleson  would 

name  some  one  in  order  to  avoid  the  immediate  threatened 
arrest,  and  if  guilty  as  an  accomplice  in  the  crime  it  is  not 
at  all  probable  that  he  would  name  the  real  party  who  was 
associated  with  him  in  its  perpetration. 

We  recommend  the  aflSrmance  of  the  judgment  of  the 
district  court 

AiiBEET^  0.9  concurs. 

Affibmed. 


& 


John  E.  Hanson,  appellant,  v.  Hans  E.  Hanson^ 

APPELLEae. 


Filed  Octobeb  7,  1903.  No.  12,741. 
Commissioitier'B  opinion.    Department  No.  8. 


1.  Partition:    Mortage  by  Tenant:    Lien  ok  Intebest  or  Cotenant. 

In  an  action  for  partition,  in  which  it  appears  that  the  legal  or 
record  title  is,  and  has  been,  in  one  of  the  tenants  in  common 
and  that  he  has  encumbered  the  property  for  his  own  benefit  and 
advantage,  it  is  error  to  charge  the  incumbrance  as  a  lien  upon 
the  aliquot  interest  of  his  cotenant. 

2.  Partition:   Tenancy  in  Common:   Accounting:   PAitTNESSHip.  When 

in  an  action  for  partition,  it  appears  that  the  parties  in  interest 
are  not  tenants  in  common,  merely,  but  are  partners  in  the  land, 
it  is  proper,  upon  an  accounting,  to  charge  either  party  with  the 
value  of  his  individual  use  and  occupation  of  the  premises. 

Z,  Partition:  Tenancy  in  Common:  Improvements:  Reimbursement: 
Interest.  A  tenant  in  common  who  discharges  incumbrances  or 
makes  lasting  and  valuable  improvements  upon  the  property  under 
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iCORT GAGES.     See  Assignments.    Banks  and  Banking.    Build- 
ing AND  Loan  Associations.    Mechanics'  Liens,  9.    Pabti* 

TION,  2.      SUFEBSEDSAS.      TAXATION,  15.     TRUSTS,  ^  4. 

1.  Poreclosure:  Agbbement  to  Pboi'ect  Lien-Holdeb:  Shebiff's 
Return.  Evidence  tending  to  show  an  arrangement  whereby 
property  purchased  at  foreclosure  sale  by  a  prior  lien-holder 
was  to  be  held  for  the  benefit  of  a  subsequent  lien-holder 
and  that  the  latter  afterwards  became  the  beneficial  owner 
thereof  by  a  conveyance  pursuant  to  such  arrangement,  does 
not  contradict  or  vary  the  sherifT's  return  setting  forth  the 
sale  and  the  sum  realized  therefrom.    Emery  v.  Hanna 491 

2.  Foreclosure:  Amounts  and  Priorities  of  Liens  Fixed:  Title 
OF  Purchaser.  Where  a  decree  of  foreclosure  on  behalf  of 
plaintifT  and  various  cross-petitioners  fixed  the  respective 
amounts  and  priorities  of  a  large  number  of  liens,  a  pur- 
chaser, on  sale  and  confirmation  of  such  decree,  takes  title 
to  the  land  involved  divested  of  the  liens  of  all  parties  to 
the  suit,  although  the  money  realized  on  the  sale  may  be 
insufficient  to  satisfy  the  junior  liens.    O'Brien  v,  Kluever. .  571 

3.  Foreclosure:  Appraisal:  CJopt  Deposited  "Forthwith."  A 
copy  of  the  appraisal  is  deposited  "forthwith"  in  the  mean- 
ing of  the  statute  if  filed  the  day  following  the  appraise- 
ment   Wheldon  v.  Comett 421 

4.  Foreclosure:  Appraisal:  Deduction  of  Void  Taxes.  The 
fact  that  city  taxes  still  standing  on  the  treasurer's*  books 
as  a  lien  on  the  property  were  certified  by  him  to  the  ap- 
praisers and  deducted  from  the  value  of  plaintiff's  interest, 
will  not  avoid  the  appraisement,  though  in  an  action  between 
other  parties  some  taxes  of  the  same  levy  have  been  held 
void.    Adler  d  Bona  Clothing  Co,  v.  Hellman 667 

5.  Foreclosure:   Appraisal  Defective.    Swift  v,  Boyle 846 

6.  Foreclosure:  Appraisal:  Disinterested  Freeholder.  One 
of  the  appraisers  at  a  judicial  sale,  a  long  time  prior  to 
the  appraisement,  had,  on  behalf  of  another,  inquired  of 
the  owner  of  the  land  his  price  for  the  same,  and  of 
the  owner  of  the  decree  his  price  for  the  decree^  The  nego- 
tiations were  dropped,  the  appraiser  by  affidavit  stating  that 
these  dealings  with  reference  to  the  land  had  in  no  way 
influenced  his  Judgment  in  appraising  the  property.  Held, 
That  the  trial  court  did  not  err  in  refusing  to  vacate  the 
sale  on  the  ground  that  the  appraiser  was  not  a  disinterested 
freeholder.    First  Nat.  Bank  of  North  Platte  v.  Tyler 63 

7.  Foreclosure:  Appraisal:  B^vidence  Sufficient.  Evidence 
on  the  objection  that  the  property  was  appraised  too  low 
examined,  and  held  to  sustain  the  order  of  confirmation. 
Moore  v.  Homshy *. 682 


X 
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8.  Foreclosure:  Appraisal:  Grantee  of  Deed  as  Fseeholdo. 
Where  pie  return  to  an  order  of  sale  nnder  foreclosure 
recites  that  the  appraisers  were  freeholders,  the  order  of 
confirmation  will  not  be  reversed  on  appeal  because  one  ol 
the  appraisers  is  shown  not  to  have  received  a  deed  for 
his  land,  he  having  purchased  the  same  and,  apparenUj, 
residing  thereon.    Wheldon  v.  Cornett ^^ 

9.  Foreclosure:  Appraisal:  Objections.  Objections  made  to 
an  appraisement  and  sale  of  real  estate  under  a  decree  of 
foreclosure  examined,  and  held  to  show  no  valid  objections 
to  the  same.    Hartwick  v.  Woods 1** 

10.  Foreclosure:   Appraisal:   Objections  Afieb  Sale.    Gcrdner 
V,  Hagermafk. 5^ 

11.  Foreclosure:  Appraisal:  Objections:  Evidence:  Pseju- 
dice:  Appeal.  Where  the  evidence  offered  in  support  ^ 
the  objections  is  of  such  a  character  as  to  warrant  a  finding 
that  the  Irregularities  complained  of  were  without  prejadkt 
to  the  party  resisting  confirmation,  an  order  overrullDg  soch 
objections  and  confirming  the  sale  will  not  be  disturbed  on 
appeal.    Union  Savings  Bank  v.  Lincoln  Normal  University. .  "i^ 

12.  Foreclosure:  Appraisal:  Objections,  How  Made.  Objec- 
tions should  be  made  in  such  language  as  to  indicate  with 
reasonable  certainty  the  specific  objections  relied  upon. 
Union  Savings  Bank  v.  Lincoln  Nornusl  University ^ 

13.  Foreclosure:  Appraisal:  Objections,  Time  for.  Jtftfrray  i?. 
Romine    

14.  Foreclosure:  Appraisal:  Objections  too  General.  In  the 
sale  of  real  estate,  under  a  decree  of  foreclosure,  an  objec- 
tion that  the  appraisement  "is  irregular  and  not  in  accord- 
ance with  law,"  is  too  general  to  merit  consideration.  Bird 
v.  McCreary ^ 

15.  Foreclosure:    Appraisal:    Objections,  When  Made.  Obje^ 
tions  to  the  appraisement  of  property  to  be  sold  at  judicial  ^ 
sale,  to  be  available,  must  be  made  before  the  sale.    Vnio* 
Savings  Bank  v,  Lincoln  Normal  University.*,. ' 

16.  Foreclosure:  Appraisal:  Qualification  of  APFiiJSBs: 
Receiver.  The  mere  fact  that  the  two  appraisers  have  &y^ 
evidence  on  plaintiff's  behalf  as  to  the  value  of  the  property 
at  the  trial  of  the  action  in  which  the  sale  is  bad  and  in  > 
hearing  as  to  the  appointment  of  a  receiver  for  it,  does  not 
disqualify  them  to  act  as  appraisers.  Adler  d  Bons  ClolftwV  ^ 
Co.v.Hellman *"  "' 

17.  Foreclosure:   Appraisal:   Sale.    WiUon  v.  Nevk 

18.  Foreclosure:   Appraisal:   Valuation:   Bvidsnce  SuFHcntst- 
Evidence  on  the  question  of  the  value  of  the  pfemiae*  o* 
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amlned,  and  held  gufflcient  to  uphold  the  appraisement 
Bird  V.  McCreary  183 

19.  Foreclosure:  Appraisal:  Valuation:  Fraud.  On  the  hear- 
ing of  a  motion  to  confirm  the  sale  of  real  estate,  it  appeared 
that  the  value  of  the  land  as  fixed  by  the  appraisers  was 
$4,000.  Seven  witnesses  fixed  the  value  at  $4,800,  and  five 
fixed  it  at  $3,200.  Held,  That  the  ruling  of  the  trial  court, 
sustaining  the  appraisement,  was  not  erroneous.  First  Nat, 
Bank  of  North  Platte  v,  Tyler 63 

20.  Foreclosure:    Appraisal:    Valuation:    Fraud.     Testimony 
to  show  that  the  valuation  of  real  property  offered  at  Judicial 
sale  was  fixed  too  low  by  the  appraisers  where  fraud  or 
collusion  does  not  appear,  will  not  avail  to  set  aside  the- 
appraisement  or  a  sale  under  it.    Adler  d  Sons  Clothing  Co. 

V.  Hellman 657 

21.  Foreclosure:  Certificates  of  Liens:  Waiver.  Certificates 
of  liens  against  lands  sold  upon  execution,  as  provided  for 
by  the  Code  of  Civil  Procedure,  are  for  the  benefit  of  the 
plaintiff  and  purchaser,  and  may  be  waived.  If  they  are 
waived,  it  is  not  error  for  the  sheriff  to  proceed  with  the 
sale  without  them.    Moore  v.  Hornshy 682 

22.  Foreclosure:  Confir&lation :  Objections:  Jurisdiction  at 
Chambers.  Jurisdiction  to  confirm  a  sale  carries  with  it 
Jurisdiction  to  overrule  objections  to  it.  Hutchinson  v. 
Smidt 850 

23.  Foreclosure:  Contracts  of  Sale  of  Realty:  Strict  Fore- 
closure: Discretion.  Applications  for  strict  foreclosure  of 
contracts  for  the  sale  of  lands  are  addressed  to  the  sound 
legal  discretion  of  the  district  court,  and  such  foreclosures 
will  be  granted  in  cases  where  it  would  be  unjust  and  in- 
equitable  to  refuse  them.    Grove  v.  Dineen 722 

24.  Foreclosure:  Decree  in  Rem:  Estoppel  of  Party  in  Subse- 
quent Action.  After  a  Judgment  or  decree  in  rem  a  party 
to  the  record,  who  is  duly  served  with  process  and  appears 
personally  therein,  is  estopped  from  asserting  any  claim 
or  defense  contrary  to  the  terms 'of  the  decree.  Nebraska 
Loan  d  Trust  Co.  v.  Domon 334 

25.  Foreclosure:  Decree:  Record:  Signature  of  Judge.  The 
signature  of  the  presiding  Judge,  to  a  decree  or  the  record, 
is  not  essential  to  the  validity  of  the  decree.  Cfallentine  v. 
Cummings 690 

26.  Foreclosure:  Deduction  of  Void  Tax  Lien:  Injunction 
Against  C'  t-ction  of  Tax  :  Estoppel,  While  a  purchaser 
at  an  execution  sale  takes  the  real  interest  of  the  debtor, 
and  is  not  necessarily  concluded  by  the  appraisemefnt,  yet. 
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re  the  amount  of  a  tax  U^i,  which  has  not  hem  nfo- 
ed  or  included  In  the  decree,  has  been  deducted  from 
gross  appraised  value  of  the  property  hy  the  apprateen^ 
the  purchase  Is  made  for  leas  than  two-thirds  of  the 
IS  appraised  value,  upon  the  assumption  that  sndi  tues 
a  valid  lien,  the  purchaser  taking:  advanta^  of  the 
iction  thereof  will  be  presumed  to  have  undertaken  to 
such  taxes,  and  will  not  be  heard  to  deny  their  validity 
n  equitable  proceeding  seeking  to  enjoin  their  cbllectioB. 
iha  Savings  Bank  v.  City  of  Omaha ^ 

xslosure:  Deed  Absolute  on  Face:  ESvidence  Suriczest. 
ience  examined,  and  held  sufficient  to  sustain  the  decree 
le  trial  court    Eckmann  v.  Turner iM 

xslosure:  Deficiency:  Covebtube:  Evidence  Sunicit^r. 
Ience  examined,  and  held  sufficient  to  sustain  the  rcliii? 
le  trial  court  denying  the  motion  for  a  deficiency  jcdg- 
t    Morris  t?.  Linton 55^ 

^closure:  Deficiency:  Covertuke:  Pleading:  BuiDsy 
*B00F.  Where  a  deficiency  Judgment  is  sought  against 
arried  woman,  who  denies  that  the  note  and  mortgage 
i  which  the  judgment  is  sought  were  executed  by  her 
iny  one  legally  representing  her,  and  that  she  nerer 
Ived  any  consideration  for  the  note,  the  burd^i  la  npc^ 
plaintifT  to  show  facts  which  will  create  a  personal  Usr 
T  of  the  defendant    Morris  v.  Linton ^ 

closure:  Deficiency :  Rendebed  at  Subsequent  Tssh: 
•.DICTION.  Prior  to  the  passage  of  the  act  of  1897,  rclatiw 
dgments  for  deficiency  in  ac  Jons  for  the  foreclosure  of 
;ages,  the  court  did  not  lose  jurisdiction  to  rend€r 
a  judgment  by  failure  to  exercise  ^it  at  the  term  ftt 
:  the  sale  of  the  mortgaged  premises  was  confirm^ 
jr  V.  Bender '^ 

osure:      DEFiciENur:      Set-ott    aito    CouNTE»cL%tt' 

:.    In  an  action  to  recover  a  deficiency  after  foreclosure 

ortgage,  the  mortgagor  may  set  up,  by  way  of  counte^ 

damages  sustained  by  reason  of  waste  committed  tuf 

rtgagee  in  possession.    Staunchfield  v,  Jeutter,, ^ 

Msure:  Deficiency:  Statutes:  CJoNSTBUcnoN:  Elh> 
f  Remedies.  Section  848  of  the  CJode  of  Civil  Pw- 
as  amended  by  the  act  of  1897,  whan  taken  In  om- 
with  the  remainder  of  the  title  of  which  it  Is  a  part, 
bute  compelling  an  election  of  remedies  and  is  loop- 
upon  a  suit  begun  before  it  went  Into  effect  Ffoth 
fe  d  Trust  Co,  of  Philadelphia  v.  Brunner ^ 
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33.  ForecloBTire:  Deposit  by  Purchases.  Order  of  the  district 
court  confirming  a  judicial  sale  examined  and  found  regular. 
Cumminga  v.  Hart 20 

34.  Foreclosure:  Descbiftion:  Objection  Afteb  Sale:  Preju- 
dice. "On  proceedings  to  afilrm  a  rale  of  mortgaged  premises, 
no  objection  will  be  heard  founded  on  an  erroneous  or  im- 
perfect description  of  the  premises  in  any  of  the  proceedings, 
unless  it  be  alleged  and  shown  that  the  party  objecting  will 
be  prejudiced  thereby;  nor  In  cases  of  personal  service  or 
appearance  of  such  party  in  the  action,  and  such  erroneous 
or  imperfect  description  occurs  in  proceedings  before  judg- 
ment." Cooper  V,  Fosa,  16  Neb.,  515.  Hutchinaon  v.  8midt,.,  850 

35.  Foreclosure:  Description:  Sale  or  Separate  Tracts. 
Where  a  decree  of  foreclosure  provides  that  the  land  shall 
be  sold  in  separate  tracts,  and  the  notice  of  sale  gives  a 
separate  description  of  each  of  such  tracts,  the  omission  to 
state  in  the  tioUce  that  the  tracts  are  to  be  separately  sold 
is  not  a  valid  objection  to  confirmation.  Eldridge  v, 
Weaieraki 617 

36.  Foreclosure:  Evidence  of  "Action  at  Law":  For  Whose 
Benefit:  Prejudice.  Proof  of  the  allegation  that  no  pro- 
ceeding at  law  has  been  had,  in  a  suit  to  foreclose  a  real 
estate  mortgage,  is  required  for  the  benefit  of  the  mortgagor. 
The  omission  of  proof  of  this  allegation  in  a  contest  between 
lienors  is  at  most  error  without  prejudice.  Chaffee  v,  Sehea- 
tedt 740 

37.  Foreclosure:  Evidence  Sufficient.  Evidence  examined,  and 
held  to  sustain  the  order  denying  confirmation  of  a  fore- 
closure sale.    Outhrie  v,  Guthrie 865 

O'Brien  v.  Kluever 671 

Arabian  Horae  Co.  v,  Bivena 828 

38.  Foreclosure:  For  Part  of  Debt:  Effect  on  Lien.  If  a 
mortgage  is  foreclosed  as  to  a  portion  of  the  debt  secured, 
all  being  due,  and  all  the  mortgaged  property  is  sold,  third 
persons  are  justified  in  believing  that  the  remainder  has 
been  paid,  and  the  lien  of  the  mortgage  is  terminated  as  to 
creditors  and  purchasers  holding  under  the  foreclosure  sale. 
Nehraaka  Loan  d  Truat  Co,  v.  Haakell. 330 

39.  Foreclosure:  Fob  Part  of  Debt:  Effect  on  Lden:  Re- 
demption. But  if,  on  foreclosure  as  to  a  portion  or  an  in- 
stallment, the  mortgagor  redeems  before  sale  under  the 
decree,  it  is  as  if  there  had  been  no  foreclosure,  and  fore- 
closure may  be  had  and  the  land  may  be  sold,  subsequently, 
for  satisfaction  of  the  other  installments.    Nehraaka  Loan 

d  Truat  Co.  v.  Haakell 8S0 
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40.  Foreclosure:  For  Part  of  Debt*  iRRBGirLABmKs:  Cc»ihc- 
TiON.  Error  or  irregularity  In  foreclosing  a  mongage  is 
to  interest  coupons  only,  subject  to  the  principal  note,  ite 
record  showing  that  the  principal  note  was  held  by  th» 
plaintiff  and  was  due,  can  be  availed  of  only  in  d\n<i 
proceedings  for  that  purpose.  Nebraska  Loati  d  Trust  Co, 
V.  Haskell S 

41.  Foreclosure:  Fob  Part  of  Debt:  Liens.  The  forerlosnre 
of  a  mortgage  for  the  interest  only  on  the  principal  debt 
secured  thereby,  where  the  whole  debt,  both  principal  and 
interest,  is  due  and  payable  at  the  time  of  such  foreclosiire, 
ordinarily  exhausts  the  lien  of  the  mortgage,  and  Is  a  tar 
to  a  second  foreclosure  suit  Nebraska  Loan  rf  Trust  Co.  p. 
DoMon 22 

42.  Foreclosure:  For  Part  of  Debt:  Subject  to  Balance:  De- 
cree AS  Bab  to  Second  Foreclosure:  Estoppel^  But  where 
the  decree  in  such  former  suit  specifically  provides  tha 
it  is  subject  to  the  mortgage  lien  for  the  principal  debt,  and 
that  the  sale  shall  be  made  subject  thereto  as  a  first  Ilex 
the  parties  to  the  record  are  estopped  to  plead  the  decree 
as  a  bar  to  a  second  foreclosure  to  obtain  the  payment  of 
said  principal  sum.    Nebraska  Loan  d  Trust  Co,  v.  Domon..  ^^ 

43.  Foreclosure:  For  Part  of  Debt:  Subject  to  Balancx:  Re- 
demption: Estoppel  to  Complain  of  Irregularity  in  Deitix 
Hence  where  a  decree  foreclosing  a  mortgage  as  to  certain 
coupon  notes  expressly  provided  that  the  amount  due  oq 
said  coupon  notes  was  a  lien  subject  to  the  amount  of  tbe 
^incipal  note,  then  due,  which  was  a  first  lien,  and  ordered 
a  sale  subject  to  the  first  lien  of  such  principal  note,  acd 
the  mortgagor  redeemed  before  sale^  neither  he  nor  a  sai»- 
sequent  purchaser  of  his  interest  may  question  the  regularitr 
of  the  provision  in  the  decree  thereafter  nor  assert  ttat 
the  decree  operated  to  extinguish  the  entire  lien.  Nelraalo 
Loan  d  Trust  Co.  v.  Haskell ^^' 

44.  Foreclosure:  Guaranty:  Evidence  Sufficient.  Evidenc? 
examined,  and  held  sufRcient  to  support  the  judgment  of  tbe 
trial  court.    Anderson  v.  Hall ^-^ 

45.  Foreclosure:  Lien  Paid  by  Stranger:  Husband  and  Wijx: 
Second  Marriage  Void:  Subrcxjation.  The  property  was 
incumbered  by  a  valid  mortgage  lien;  plaintiff  loaned  S- 
money  with  which  the  lien  was  paid  off  and.  in  good  faith, 
took  a  mortgage  on  the  property  executed  by  S.  and  ibe 
woman  with  whom  he  was  living,  as  husband  and  wife. 
Held,  That  plaintiff  has  a  lien  on  the  property  for  the  money 
loaned  and  so  used,  either  by  virtue  of  his  mortgrage  or  ihii 
by  subrogation,  he  has  such  lien  by  virtue  of  the  Uen  so 
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paid.  Held  further.  That  plaintiff  was  not  a  mere  Tolnnteer, 
and  that  claimants  may  not  avoid  his  mortgage,  and  retain 
the  benefit  of  the  release  of  the  prior  valid  Hem.  Gordon 
V.  Stewart 862 

46.  Foreclosure:  Mechanics'  Liens:  Pbiobities:  Conteacts. 
The  lien  of  an  ordinary  mortgage  is  not  subordinate  to 
mechanics'  liens,  because  the  money  which  it  was  given  to 
secure  was  loaned  for  the  purpose  of  improving  the  mortr 
g^ged  premises  and  under  an  express  contract  that  It  should 
be  so  used.  Henry  d  Coatsworth  Co.  v.  Halter,  58  Neb.,  685, 
followed  and  approved.    Chaffee  v.  Sehestedt 740 

47.  Foreclosure:  NoncK  of  Sale,  Contents  of.  It  Is  not  essen- 
tial that  a  notice  of  sale,  under  a  decree  of  foreclosure, 
should  state  the  amount  due  on  the  decree.  Ckitlentine  v, 
Cumminga 690 

48.  Foreclosure:  Notice  of  Suit  to  Tenant  Undeb  Oral  Lease. 
A  tenant  under  an  oral  lease  for  one  year  made  prior  to 
service  of  process  In  a  foreclosure  suit  who  afterwards, 
on  expiration  of  the  term,  enters  Into  another  oral  lease 
pending  suit,  is  charged  with  notice  of  the  suit  and  takes 
subject  to  such  decree  as  may  be  rendered  against  his  lessor. 
McLean  v.  McCormick 187 

49.  Foreclosure:  Objections  Not  Raised  Below.  Nebraska 
Loan  d  Trust  Co.  v.  Coming 364 

50.  Foreclosure:  Obdeb  of  Sale:  Decbeb  Attached.  It  Is  not 
a  valid  objection  to  a  confirmation  of  such  sale  that  a  copy 
of  the  decree  was  not  attached  to,  or  Incorporated  in,  the 
order  of  sale.    Cfallentine  v.  Cummings 690 

61.  Foreclosure:  Obdeb  or  Sale:  Seal.  The  failure  of  the 
clerk  to  attach  his  seal  to  the  order  of  sale  until  after  the 
sale  has  taken  place  is  not  fatal.    Wheldon  v,  Comett 421 

52.  Foreclosure:  Pubchase  by  Pabtt:  Injunction,  Violation 
of:  Ck>NFiBMATioN.  ■  The  fact  that  a  party  to  the  action, 
who  afterward  became  the  purchaser  of  the  property,  vio- 
lated an  injunction,  prior  to  the  sale,  in  regard  to  the  prop- 
erty covered  by  the  decree,  is  not  of  itself  sufficient  ground 
for  refusing  confirmation.    Union  Savings  Bank  v.  Lincoln 

Normal  University 70 

3.  Foreclosure:  Redemption:  Repudiation  of  Pabt  of  Db- 
cbee.  a  party  to  a  decree  of  foreclosure  who  redeems  there- 
from will  not  be  permitted  to  claim  under  one  portion  of 
the  decree  and  repudiate  the  remainder.  Nebraska  Loan 
and  Trust  Co.  v.  Haskell 330 

54.  Foreclosure:  Sale  bt  Purchabeb  Pending  Appeal:  Grantee's 
Right  to  Shebiff's  Deed.    A  quit-claim  deed  by  a  purchaser 

65 
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tion  might  require,  although  the  district  court  had  made 
no  finding  upon  an  issue  deemed  by  this  court  to  be  con- 
trolling.    This  was  held  in  Sanely  v.  Crapenhoft,  1  Neb. 
[Unof.],  8,  95  N.  W.  Rep.,  352.     The  statute  was  not  in- 
tended to  confer  any  new  power  upon  this  court  nor  to 
require  it  to  adopt  any  new  or  different  procedure  with 
respect  to  the  judgment  to  be  entered  on  appeal.    It  was 
intended  to  meet  a  course  of  decision  whfch  had  sprung 
up  of  recent  years,  in  which  the  court  had  announced  that 
findings  of  fact  upon  conflicting  evidence  would  not  be 
review(»d,  and  that,  whenever  there  w^as  any  evidence  in 
supiK)rt  of  a  finding  of  fact,  such  finding  would  be  aflSrmed 
on  apiK^al,  the  court  doing  no  more  than  to  ascertain  that 
it  had  some  support  in  the  record.     Where  no  findings 
have  l)(H»n  made,  the  case  does  not  come  within  the  mis- 
chief sought  to  be  reiiched  by  the  statute  and  is  not  within 
the  scope  of  the  language  used.    Hence  it  becomes  a  ques- 
tion for  this  court,  in  the  exercise  of  its  discretion,  to 
determine  whether  tlie  ends  of  justice  will  be  subserved 
best  by  a  final  judgment  upon  the  evidence  before  it  in  the 
record  or  by  remanding  the  cause  for  findings  upon  fuller 
and  more  detailed  evidence  on  a  further  and  more  satis- 
factory trial.     In  the  record  in  the  case  at  bar,  there  is 
much  to  sugg(»st  that  counsel  misapprehended  the  legal 
principles  involved  and  that  on  another  trial  there  would 
be  further  evidence  material  to  the  accounting  which  is 
not  before  us.    As  pointed  out  in  Faulkner  v.  Sim^^  supra, 
the  court  which  s(h\s  and  hears  the  witnesses  is  much  bet- 
ter able  to  reach  a  satisfactory  conclusion  than  one  which 
has  before  it  only  a  written  record  of  their  testimony. 
The  principles  of  law  having  been  settled,  it  is  not  un- 
likely that  a  determination  of  the  issues  of  fact  involved 
in  the  accounting  upon  a  further  trial  would  be  satis 
factory  to  both  parties,  and  that  the  cause  w^ould  not  again 
come  to  this  court.    Should  it  come  here  once  more,  if  the 
statute  requires  us  to  pass  upon  the  issues  of  fact  or  some 
(jf  them  (le  novo,  nevertheless  it  does  not  r<xiuire  us  to  do 
so  without  the  assistance  of  full  and  detailed  findiuffs  of 
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tached  to  an  office  so  that  by  the  lapse  of  time  and  the  opera- 
tion of  law  a  fixed  sum  will  become  due  the  Incumbent,  do 
not  disclose  a  right  to  a  mandamus  to  compel  a  city  or  its 
officers  to  issue  a  warrant  for  salary.    Moores  v.  State 235 

4.  Personal  Injuries:  Damages:  Diligence:  Negligence.  A 
plaintiff  injured  by  the  negligence  of  another  can  not  re- 
cover for  damages  which  he  might  have  avoided  by  the  use 
of  reasoinable  and  ordinary  diligence  in  seeking  to  effect  a 
cure;  but  if  his  course  was  not  unreasonable  in  view  of  his 
age  and  circumstances  and  the  nature  of  the  original  in- 
Jury,  a  recovery  will  not  be  defeated.  Yillage  of  Atkinson 
V.  Fisher 21 

6.  Personal  Injuries:  Negligence  Ck>NTaiBUTOBT.  On  the  facts 
shown  in  the  opinion,  held,  that  the  question  of  contributory 
negligence  was  for  the  Jury.  City  of  South  Omaha  v,  Tay- 
lor   757 

€.  Personal  Injuries:  Negligence:  Pbiob  Knowledge  of  De^ 
fect  in  Street.  That  one  injured  in  consequence  of  a  de- 
fect In  a  street  had  knowledge  of  the  defect  b^orehand, 
does  not,  per  se,  establish  negligence  on  his  part  but, 
ordinarily,  is  merely  one  of  the  circumstances  to  be  taken 
into  account  by  the  Jury  In  determining  whether  there  was  a 
lack  of  due  care.    City  of  South  Omaha  v,  Taylor 757 

7.  Streets:  Cubbing:  Charge  on  Abutting  Property:  Stat- 
utes. Under  the  act  of  1887,  when  the  city  has  ordered  a 
street  paved  it  may  curb  and  gutter  the  same  and  make 
the  expense  thereof  a  legal  charge  upon  the  abutting  real 
estate.    City  of  Omaha  v.  Gsantner 52 

8.  Streets  Defective:  Repairs.  City  of  Lincoln  v,  Calvert,  39 
Neb.,  305,  followed.    Village  of  Atkinson  v.  Fisher 21 

9.  Streets:  Paving,  Petition  fob:  Charge  on  Abutting  Pbop- 
ebtt:  Statutes.  The  act  of  1887,  section  69,  chapter  12a, 
Compiled  Statutes,  1887,  Incorporating  metropolitan  cities, 
authorized  any  such  city  to  jmve  any  street,  alley  or  avenue 
within  its  limits,  either  with  or  without  a  petition  of  the 
property  owners  representing  a  majority  of  the  feet  frontage 
abutting  on  such  street,  £llej  or  avenue;  but  without  such 
petition  the  city  could  tiot  make  the  cost  of  paving  a  charge 
against  the  abutting  property.  Following  Orr  v.  City  of 
Omaha,  2  Neb.   (Unof.),  771,  90  N.  W.  Rep.,  301.     City  of 

,  Om^ha  V,  Gsantner 52 

10.  Streets:  Pebsonal  Injuries:  Diligence  to  Avoid.  All  per- 
sons traveling  along  streets  must  use  ordinary  care  to  avoid 
injury  at  all  times;  clrcumstatices  may  bear  upon  the  ques- 
tion whether  there  was  ordinary  care  in  a  particular  case. 
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son  Hartson.  The  contract  sought  to  be  enforced  is  alleged 
to  have  been  made  between  the  plaintiflf  and  Hartson.  The 
plaintiflf's  testimony,  and  that  of  his  witnesses,  in  regard 
to  the  transaction,  if  true,  clearly  establishes  that  prior 
to  the  signing  of  the  alleged  contract,  and  in  the  negotia- 
tions leading  up  thereto,  the  defendant  Hartson  told  the 
plaintiff  that  the  title  to  the  land  was  in  the  name  of  the 
defendant  George  M.  Smith  but  that  Smith  did  not  have 
a  dollar  in  the  land,  that  he  had  put  the  title  in  Smith 
under  circumstances  and  for  purposes  that  clearly  es- 
tablish the  transfer  as  a  voluntary  and  fraudulent  con- 
veyance of  the  property  to  Smith  in  trust  for  Hartson.  If 
this  be  true,  Hartson  had  no  interest  in  the  land  that  he 
could  enforce  in  any  court  of  law  or  equity;  neither  had 
he  any  interest  that  he  could  convey  to  the  plaintiff  (a 
mere  volunteer  with  full  knowledge  of  the  fraudulent  char- 
acter of  the  alleged  trust  under  which  he  claimed  the  de- 
fendant Smith  held  the  title)  and  thus  empower  the  plain- 
tiff to  enforce  the  trust. 

The  plaintiff  still  insists  that  the  evidence  establishes 
the  above  stated  condition  of  fact  and  that  the  same 
entitles  him  to  the  relief  sought.  It  requires  neither  ar- 
gument nor  citation  to  make  the  statement  that  he  can  not 
prevail  under  such  circumstances,  and  because  of  the 
above  facts,  satisfactory  to  this  court  and  the  bar  of  the 
state. 

There  is  another  reason  why  the  plaintiff  can  not  pre- 
vail while  bailing  his  right  upon  the  alleged  written  con- 
tract between  him  and  Hartson.  The  evidence  entirelv 
fails  to  show  that  the  contract  or  writing  was  ever  de- 
livered to  the  plaintiff;  it  never  came  into  his  possession; 
was  signed  in  the  presence  of,  and  left  with,  a  Mr.  Bright 
of  O'Neill,  and  the  plaintiff  expressly  and  particularly 
insists  and  swears  that  Bright  was  never  his  agent  for  any 
purpose,  or  in  any  manner,  but  that  he  was  the  agent 
of  Hartson. 

It  is  reasonably  certain  from  the  wording  of  the  con- 
tract and  the  evidence  produced,  that  other  things  were 
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general  experience  and  observation  of  ordinarily  sane  and 
prudent  men,  and  when,  moreover,  there  are  not  present 
other  circumstances  tending  to  obscure  the  usual  and  direct 
connection  between  cause  and  effect  or  to  disturb  the  or- 
dinary relation  between  antecedent  and  consequent;  when, 
in  short,  from  want  of  any  more  definite  phrase,  it  may  be 
said  that  "common  sense"  would  have  been  sufficient  to  have 
assured  him  of  safety  or  warned  him  of  danger,  the  ques- 
tion  whether  he  was  negligent  is  one  of  law  for  the  court 
and  not  one  of  fact  for  the  Jury.  Chicago,  B.  d  Q.  R.  Co, 
V.  Littey 286 

6.  Withdrawing  Issue  from  Jury:  Damaosb:  Railroads. 
When,  in  an  action  to  recover  damcges  for  an  alleged  negli- 
gently inflicted  injury,  there  is  evidence  tending,  to  prove 
contributory  negligence  by  the  party  injured^  it  is  error  for 
the  court  to  withdraw  that  evidence  from  the  jury  by  an 
instruction  which  in  substance  directs  a  verdict  for  the 
plaintiff.    Chicago,  B.  d  Q.  R.  Co.  v.  lAlley 286 

H^EW  TRTATi,     See  Appeal  and  Bbbob,  1,  2,  4,  7,  37-40,  42. 

1.  Motion  Overruled:  Vagatioit  of  Obdbb:  Dibcbetion.  Record 
examined,  and  held,  that  it  does  not  appear  that  the  court 
was  guilty  of  an  abuse  of  discretion  in  setting  aside  the 
order  overruling  the  motion  for  a  new  trial.  Coxe  Bros,  d 
Co.  V,  Omaha  Coal,  Coke  and  Lime  Co 412 

2.  Newly-Discovered  Evidence:  Tims  ov  Filing  Motion.  A 
motion  for  a  new  trial  on  the  ground  of  newly-discovered 
evidence  must  be  filed  at  the  term,  but  not  necessarily  with- 
in three  days  from  the  date,  of  the  rendition  of  the  judgment 
complained  of.    Chadron  Loan  and  Building  A8»*n  v,  Boott..  694 

3.  Time  of  Submission  of  Motion:  Affidavits.  A  motion  for 
a  new  trial  duly  filed  within  the  time  prescribed  by  statute 
at  one  term  of  court  may  be  heard  and  decided  at  a  subse- 
quent term,  and  if  affidavits  are  required  for  its  support  th^ 
may  be  filed  at  any  time  before  its  final  submission.  Chad- 
ron Loan  and  Building  As^n  v.  Boott • 694 

NOTICE.    See  FoBcmu:  Entbt  akd  DETAnnm,  8.    FiAUDULEirr  Con- 

VK7AHGB8,    6.      MOBTGAQfiS,    47,    48.      PlXADINO,    8.      USUBT. 
WASBANTr,  2. 

0B8TBTJ0TZ0KS.    See  Basxhxntb,  4. 

0WNEB8HIP.    See  Rsplkvin,  6.    Teudobaphs  and  Telbphonbs. 

FABTIES.     See  Attachment,  4.     Bjxgtmxnt,  2.     Infants,  8,  4. 
JuDOiOBNT,  12.    Justices  of  the  Peace,  2. 
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1.  Accoimtiiie^:  Duty  op  Tbial  Cottbt  to  Stjlte  Aooouitt  Oojf- 
GisELY.  When  an  action  in  partition  Involves  an  aoooTintiBg 
of  transactions  between  the  parties  extending  over  a  iras 
series  of  years  it  is  the  duty  of  the  trial  oourt,  by  himaeU  or 
a  referee,  to  state  the  account  giving^  the  items  or  classes 
of  items  and  sums  credited  and  charged  to  the  respectin 
parties  and  the  facts  in  his  opinion  affording  a  reason  then- 
for,  so  that  this  court  may  form  a  judgment  as  to  whether 
the  conclusion  reached  is  Justified  by  the  law  and  the  6¥i- 
dence.    KauBon  v.  Hanson , t^ 

2.  Mortgage  by  Tenant:  Lien  on  Intebest  of  CoTBHAirr.  In 
an  action  for  partition,  in  which  It  appears  that  the  lega^ 
or  record  title  is,  and  has  been«  in  one  of  the  tenants  ii 
common  and  that  he  has  encumbered  the  property  for  hii 
own  benefit  and  advantage,  it  is  error  to  charge  the  incus- 
brance  as  a  lien  upon  the  aliquot  interest  of  his  coteoimt. 
Hanson  v.  Hanson ® 

3.  Tenancy-  in  Common:  AccouNrma:  PAarNEBSHiP.  Wlia 
in  an  action  for  partition,  it  appears  that  the  parties  In  in- 
terest are  not  tenants  in  common,  merely,  but  are  partners 
in  the  land,  it  is  proper,  upon  an  accounting,  to  cbarge 
either  i>arty  with  the  value  of  his  individual  use  and  occQpB- 
tion  of  the  premises.    Hanson  v.  Hanson ^^ 

4.  Tenancy  in  Common:  iMPBOVificEivTs:  RKiHBUBSEifcrr:  Ik- 
TEBEST.  A  tenant  in  common  who  discharges  incumbrtnces 
or  makes  lasting  and  valuable  improvements  upon  the  prop- 
erty under  circumstances  entitling  him  to  reimbursement,  la 
entitled  to  interest  upon  moneys  expended  in  so  doing.  Ee^ 
son  V.  Hanson ^ 

5.  Transactions  Not  Ended:  Limitatiok  of  Acnoira.  ^ 
transactions  between  the  parties  with  respect  to  the  tafi^  ^ 
question  having  extended  over  a  long  term  of  yean  m^ 

appearing  not  yet  to  have  ended,  the  statute  of  limitatioja 

ISO 

is  not  pleadable.    Hanson  v,  Hanson ^ 

TAnTHTEBSHXP.    See  Pabtition,  3. 

PABTY  WALLS. 

1.  Covenant  for  Compensation:  RuwiriNO  with  I-aot.  * 
promise  by  an  adjoining  lot-owner  to  the  builder  of  a  V*^ 
wall  to  compensate  him  for  the  use  thereof  Is  personal  Ur 
the  promisee  and  not  a  covenant  running  with  his  land  9Sd 
where  the  builder's  lot  is  conveyed  to  one  party  tiod  tM 
party  wall  agreement  assigned  to  another,  the  latter  ^  *  - 
titled  to  the  sum  due  under  such  agreement.    Cook  9,  Pw^  • 

2.  Damages:  Contbaots:  Evidence.  In  an  action  by  tbe  fW 
builder  under  a  party  wall  agreem^it  against  his  snBtea 
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of  the  lot  and  building  for  alleged  injuries  to  the  wall  by  con- 
structing windows  therein,  where  there  is  no  evidence  as 
to  how  much  these  have  impaired  the  usefulness  of  the  wall, 
nor  that  the  second  builder  or  other  i>art7  to  the  contract 
is  desirous  of  using  the  wall  or  prevented  from  so  doing  by 
reason  of  the  existence  of  the  windows,  and  no  showing  of 
other  damage,  there  is  such  a  failure  of  proof  as  will  war- 
rant a  finding  for  the  defendants.    Paul  v.  Cook 467 

PATMEKT.    See  Attachment,  5,  6-    Bills  and  Notes,  7.    Costs, 

2.     EvmENCE,   8.     Pbincipal   and   Agsnt,    4.     Sales,    3. 
Tbndeb,  2.    Tbusts,  2. 

Bills  and  Notes:  Taken  "In  Payment  on  Account*':  Con- 
struction: Mechanics'  Liens.  The  fact  that  the  cashier 
of  a  corporate  creditor  signs  a  receipt  which  the  debtor  has 
already  prepared,  reciting  that  a  certain  note  is  taken  "in 
payment  on  account"  and  that  the  amount  of  said  note  is 
credited  on  the  corporate  books,  is  not  conclusive  evidence 
that  the  account  is  paid,  and  a  finding  whereby  the  note  is 
treated  merely  as  evidence  of  payment  will  not  be  dis- 
turbed where  testimony  and  other  circumstances  appear  to 
support  it.  Cody  Lumber  Co.  v.  Greater  America  Exposi- 
tion    268 

PEB60NAL  TNJTTRIES,    See  Licenses,  1-3.    Municipal  Cobpoba- 
tions,  4-6,  10.    Railroads,  5.    Trial,  7,  42. 

PHYSICIANS  AND  STJBOEONS.  See  Fbaudxtlent  Convey- 
ances, 11. 

PIiEA  IN  ABATEHENT.    See  Criminal  Law,  1. 

PLEADING.  See  Animals.  Appeal  and  Error,  1,  2,  24,  26,  41, 
42.  Attachment,  5,  6,  8.  Bills  and  Notes,  8.  Contracts, 
11,  12.    Criminal  Law,  1.    Ejectment,  3,  4.    Injunction, 

4,  5.    Issues,  1,  2.    Judgment,  3.    Mortoages,  29.    Replevin, 

5,  6.     Sales,  7.     Set-off  and  Counter-claim.     Taxation, 
9-11,  17.    TuiAL,  27,  28,  38,  39.    Trusts,  1.    Usury. 

1.  Amendments:  Discretion.  The  terms  on  which  an  amend- 
ment to  a  petition  may  be  permitted  rests  ordinarily  in  the 
sound  discretion  of  the  trial  court.    Suckstorf  v,  Butterfleld. .  808 

2.  Amendments:  Surprise:  Continuance.  One  who  claims  to 
be  surprised  by  the  allegations  made  in  an  amended  plead- 
ing can  not  base  error  on  the  order  allowing  the  amendment 
in  the  absemce  of  a  showing  that  he  applied  for  and  was 
denied  a  continuance  of  the  case,  and  time  to  meet  any  new 
matter  presented  by  such  amendment     Estate  of  Bennett 

V,  Taylor 800 
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PLEADINO— Conrtnited. 

3.  Bona  Fides:  Notice:  Instructions:  Pbejudice:  Bilu 
AND  Notes.  Where  no  Issue  as  to  the  bona  fides  of  the  traos- 
fer  and  want  of  notice  on  the  part  of  the  indorsee  is  raised 
by  the  pleadings,  error  in  instructing  the  jury  that  a  prom- 
issory note,  containing  an  agreement  to  pay  exchange  qb 
the  principal  sum,  is  non-negotiable,  is  without  prejudice. 
Bovier  v.  McCarthy 4>^ 

4.  Conditions  Performed:  Statute  Giving  New  Rzicbvt.  In 
an  action  based  purely  on  a  statute  which  gives  a  new 
remedy  and  prescribes  prerequisite  conditions,  facts  must 
be  alleged  in  the  complaint  showing  the  performance  of 
these  conditions,  and  it  is  insufficient  to  allege  in  general 
terms  that  the  plaintiff  has  performed  all  the  necessary  eoih 
ditions  on  his  part    McCullough  v.  Colfax  County §43 

6.  Contemporaneous  Contract:  Demtjsbes.  An  answer  which 
sets  forth  a  contemporaneous  agreement  varyin^r  the  terms 
of  a  written  contract  which  is  the  subject  of  the  suit,  bil 
from  which  it  does  not  appear,  either  expressly  or  by  neces- 
sary intendment,  that  such  agreement  was  oral,  is  not  ob- 
noxious to  a  general  demurrer.  Tablet  d  Ticket  Co.  v.  Le 
Feber    1» 

6.  Inconsistent  Allegations  in  Answer:  Election:  Waitix. 
In  case  the  allegations  of  an  answer  are  inconsistent,  the 
proper  remedy  is  by  motion  to  require  an  electicki;  unless 
such  a  motion  is  made,  the  objection  is  waived.  McCormick 
Harvesting  Machine  Co.  v.  Hiatt ST 

7.  Mistake:  Ai£Endments:  Afteb  Heabhtq:  DLscsETioa.  Re- 
fusal of  leave  to  amend  answer  after  a  hearing,  and  set  op 
mistake  in  a  settlement,  an  exercise  of  sound  discretioa 
where  the  evidence,  as  a  whole,  did  not  show  any  s&eh 
mistake.    Arabian  Horse  Co.  v.  Bivens 8SS 

8.  Petition:  Tito::  Amendments:  Jubisdigtioit.  ESntiUing  a 
petition  "In  District  Court  of  Douglas  County"  when  it  it 
prepared  for  and  filed  in  the  county  court,  is  an  amendable 
defect,  and  does  not  prevent  jurisdiction  attaching  whsa 
summons  is  duly  served  and  returned,  the  defect  corrected 
and  pleadings  to  the  amended  petition  filed  by  the  defend- 
ant   Rosewater  v.  Horton 2w 

9.  Petition:  What  it  Must  Contain.  A  petition  which  does 
not  allege  that  the  defendant  has  violated  any  law  or  cmf 
tract,  or  caused  any  injury  or  done  any  wrong  or  withheld 
any  right  or  been  guilty  of  aby  negligence  or  has  thr^itened 
or  is  about  to  do  any  such  thing,  does  not  state  a  cause  of 
action.    Sands  v,  Cfund SIC 

10.  Beply^  New  Hatter  In.    It  is  only  in  those  cases  in  which 
the  answer  contains  issuable  new  matter,  that  new  matter  is 
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pleadable  in  a  reply.  In  any  other  case  new  matter  In  a 
reply  must  be  either  evidence  merely,  or  must  be  inconsistent 
with  the  petition  or  bring  forward  subjects  connected  with 
a  new  and  independent  cause  of  action,  all  of  which  things 
are  foreign  to  the  office  of  the  pleading.   Sexton  v.  Shriver. .  6SS 

11.  Waiver  of  Objections:  Pbihoipal  and  Agxnt:    Evidsnos  cm 
Agenot.   Btandlev  v.  Olay^  Robinson  d  Oo, 402 


1.  Poreclosure:  Judgment,  Personal:  Sxtpebsedeas  as  to  Fobs- 
OLOSUBE.  Where  a  decree  awards  the  plaintiff  a  personal 
Judgment  against  the  defendants  and  also  directs  the  sale 
of  pledged  property  by  way  of  foreclosure,  the  defendants 
may  supersede  that  portion  of  the  decree  proyidlng  for  fore- 
closure of  the  pledge  without  superseding  the  money  Judg- 
ment   Btate  V.  Baxter 869 

'2.  Foreclosure:  Supersedeas:  Discretion  as  to  Amount  and 
Conditions.  In  such  case,  it  is  in  the  discretion  of  the  dis- 
trict court  to  fix  the  amount  and  conditions  of  a  bond  to  be 
given  in  order  to  supersede  the  decree  of  foreclosure.  State 
V.   Baxter 869 

3.  Foreclosure:  Sxtpebsedeas:  Failusk  to  Fee  Conditions: 
PaACTicE.  If  the  district  court  fails  to  fix  the  conditions 
of  the  bond,  application  should  be  made  for  a  further  order, 
and  there  is  no  supersedeas  until  the  terms  of  the  bond  are 
determined  by  the  court  and  the  required  bond  is  given. 
Btate  V.  Baxter ; 868 

4.  Foreclosure:  Supersedeas:  Failure  to  Fix  Conditions: 
PSEJUDiGB  When  Bond  Given  Approved.  But  tn  case  bond 
is  given  in  the  amount  fixed  and  upon  reasonable  conditions, 
and  the  district  court,  upon  motion  to  direct*  an  order  of 
sale,  approves  the  bond  given,  this  is,  in  effect,  equivalent 
to  an  order  fixing  the  conditions  as  stated  in  such  bond,  and 
the  irregularity  is  not  prejudicial.    Btate  v.  Baxter 869 

POSSBSSION.  See  Contracts,  8.  Homestead,  4.  Injuncjiion,  8. 
Taxation,  16. 

PSACnCE.    See  Appeal  and  Bkror,  2.    Pledges,  8. 

PBEFESEirCES.    See  Fraudulent  Convstancbs,  1. 

PBEJITDICE.  See  Appeal  and  Brbor,  41,  42.  BviDnrcB,  2.  Mobt- 
GAGEs,  11,  34,  36.  Negligence,  1.  Flbadino,  3.  Pledges,  4. 
Railroads,  2.    Trial,  1,  17,  26,  45,  47. 

PBESGBIPTIOia'.     See  Highways,  7. 

PBBSUMPTI0K8.  See  Appeal  and  BSsbob.  27,  48.  H^mmmoM,  7. 
Husband  and  Wife.  Judgment,  8,  6.  Mmin^"B  Pmm- 
■oonoN,  5.. 
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Holme*  T.  ColnmbU  Mat.  Baak. 

133,  34  Ail.  Rep.,  286;  Dawkins  v.  Daukina,  104  N.  Gar., 
301. 

E.  E.  Brown  J  also  contra. 

That  George  W.  Holmes  was  a  party  defendant  in  the 
action  to  sell  the  real  estate  is  sho\ra  both  by  the  pro- 
ceedings and  the  decree  itself.  The  service  then  can  only 
be  regarded  as  irregular  and  the  decree  can  not  be  at- 
tacked collaterally. 

Infants  are  bound  by  proceedings  to  sell  real  estate, 
though  they  are  not  nominally  made  parties  to  the  pro- 
ceedings. Qibson  V.  Roll,  27  111.,  88;  Black,  Judgments 
[2d  ed.],  section  194. 

The  plaintiff  herein  has  nowhere  shown  or  attempted 
to  show  that  he  has  a  defense  against  the  cause  of  action 
set  out  in  the  petition,  upon  which  the  decree  now  sought 
to  be  set  aside  was  rendered,  at  least  no  conscionable  de- 
fense. Black,  Judgments  [2d  ed.],  section  193;  Pilger  v. 
Torrence,  42  Neb.,  903;  Htighea  v.  Housel,  33  Neb.,  703; 
Manfull  V.  Oraham,  55  Neb.,  645;  Bankers  Life  In^.  Co. 
V.  RobbinSy  53  Neb.,  44;  Freeman,  Judgments  [4th  ed.], 
section  513. 

DUFFIB,  0. 

In  the  year  1890  F.  F.  Roose  and  others  organized  a  cor- 
poration known  as  the  "Normal  University  Building  As- 
sociation." Its  object  was  to  erect  buildings  and  maintain 
a  school  near  the  city  of  Lincoln  to  be  known  as  "The 
Lincoln  Normal  University."  These  buildings  were  to 
be  erected  on  the  southeast  quarter  of  section  32,  town- 
ship 10,  range  7  east,  in  Lancaster  county,  Nebraska.  W. 
W.  Holmes,  who  owned  160  acres  of  land,  being  the  north- 
east quarter  of  said  section  32,  appears  to  have  been 
greatly  interested  in  the  enterprise,  subscribed  for  seven 
thousand  shares  of  the  capital  stock  thereof,  and,  to- 
gether with  other  owners  of  real  estate  in  that  vicinity, 
contracted  to  convey  to  the  corporation  by  way  of  dona- 
tion when  the  buildings  were  erected  twenty  acres  of  land 
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J^SIOBITIES.    See  Mechanics'  Lisns,  9.    Mobtculois,  2,  46.    Vnr- 

DOB  AND  PUBCHASSB. 

J^XtOBABLE  CAUSE.     See  MAUdous  PBOSBCunO!N»  ZS. 
]PXtOBATE.     See  Goxtbts,  1-5. 

PROCESS.    See  Attachment,  13.  14. 

1.  SummoiiB:  Retubnabis  on  Houdat:  Talhhtt.  A  aum- 
moiiB  returnable  on  a  legal  holiday  Is  not  void,  and  Is  suf- 
ficient, if  served  in  time«  to  require  the  defendant  to  appear 
on  the  first  day  thereafter  in  which  the  court  can  transact 
business.     Btrawhridffe  v.  Miller 449 

2.  Summons:  Sebyicb  Out  of  County:  Knowledob  of  Action 
Afteb  Judgment:  Laches:  Injunction.  Where  service  is 
outside  of  county  by  leaving  copy  at  residence  and  the  de- 
fendant does  not  return  to  his  home  for  more  than  a  month 
after  such  service  of  summons^  and  on  his  return  does  not 
find  the  copy  of  the  writ  and  has  no  notice  of  any  kind  of 
the  pendency  of  the  action,  or  that  a  Judgment  has  been 
rendered  against  him«  until  too  late  to  avail  himself  of  any 
legal  remedy,  he  can  not  be  said  to  be  guilty  of  laches,  and 
may  enjoin  the  collection  of  the  Judgment,  where  the  fact 
that  it  is  void  appears  upon  the  face  of  the  record*  and  he 
has  a  good  defense  to  the  original  action.     Strowbridge 

V.  Miller 449 

8.  Summons:  Sbbvigb  Out  of  Couktt:  Yauditt:  Time.  In 
such  case,  where  service  is  made  only  two  days  before  the 
return  day  thereof,  such  service  is  void,  and  will  not  sup- 
port a  Judgment  by  default    Btrowbridge  «.  Miller 449 

PXTBXiICATIOK.    See  Attachment,  13,  14. 

PXJBUrC  LANDS.    See  Contbacts,  5.    I^ndamus,  2. 

QXJTETIKG  TITLE.     See  Appeal  and  Ebbob,  17.     Infants,  3«  4. 
Injunction,  4. 

1.  Adverse  Possession:  Evidence  Sufficient.  Evidence  ex- 
amined, and  held  to  support  the  findings  and  Judgment  ef 
the  district  court.    Maxtoell  v,  Odell 646 

2.  Collateral  Attack:   Evidence.    Hayea  v.  Hayea 47 

KAILBOADS.    See  Nbquoence,  2,  4-6.    Taxation,  6. 

1.  Fires:  Damaobs:  Bubden  of  Pboof.  "Where  damage  is 
caused  by  the  escape  of  fire  from  a  railroad  engine,  the 
burden  is  upon  the  company  to  show  that  the  engine  was 
properly  constructed,  equipped  and  operated."  Bogera  v. 
Kanaaa  City  d  O.  R.  Co,,  52  Neb.,  86.  71  N.  W.  Rep.»  977. 
Chicago,  B,  d  Q.  R,  Co.  v.  Beal 510 

2.  Fires:  Damages:  Evidence:  Pbbjxtmcb.  Action  of  the  trial 
court  in  admitting  evidence  examined,  and  held  not  por^u- 
dicial.    Chicago,  B.  d  Q,  R,  Co,  v.  Beal ;..  510 
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BAHiXOADS— Concluded. 

3.  Fires:  Damages:  Evidence  Sufficient.  ESvidenoe  examined, 
and  Tield  sufficient  to  sustain  the  Judgment  oC  the  trial  coait 
Chicago,  B.  A  Q.  R,  Co,  v,  Beal 5i: 

4.  Operation:  Damages:  Knowlsdob  of  Daitokb  bt  Ituxjmem, 
A  track  man  on  a  railroad,  whose  opportnnitieB  to  obaem 
UXLJ  of  the  dangers  incident  to  his  emploirment  are  as  food 
as  are  those  of  his  foreman,  is  not  at  llber^  to  rely  opoii 
the  foreman  entirely  for  his  safety.  He  should  can  atteatloa 
to  dangers  observed  by  him.    Kitzberffer  v.  Chicago,  &  /. 

d  P.  R.  Co S!4 

6.  Personal  Injuries:  Damaobb:  NBQUGEiroB  Cortubutokt: 
DiBBGTiKO  Vebdiot:  Bvidkncb  Sufficikht.  Upon  the  ctI- 
dence  disclosed  by  this  record,  the  action  of  the  district 
court  in  directing  a  yerdict  for  the  defendant  is  approved. 
O'Keefe  v.  Chicago,  B.  d  Q,  R,  Co 7?: 

BBOjsIVEB.    See  Appeal  and  Ebbob,  45.    Mobiqagbs,  16«  SC. 

1.  Creditors'  Suit:  Appeai.  bt  Plaintiff.  A  plaintiif  In  t 
creditors'  bill,  who  has  been  awarded  a  sale  of  lands  but 
aiH[>eal8  from  the  decree  because  it  refuses  him  any  right 
against  personal  property,  will  not  be  refused  the  appoint- 
ment of  a  receiver  in  the  action  on  the  ground  that  the 
lands  have  been  conveyed  by  the  judgment  debtor  subject 
to  all  its  debU  and  liabiliUes.  Benedict  v.  T.  L.  Y.  Land 
a$td  Cattle  Co ^ 

2.  Creditors'  Suit:  Appeal  bt  Plaintiff.  Neither  will  such  t 
creditor  be  refused  a  receiver  merely  because  his  remedy  br 
sale  of  the  land  is  suspended  by  his  own  appeal.  Benedict 
V.  T.  L.  y.  Land  and  Cattle  Co ^^^^ 

8.  Objections  to  Appointment:  HoMESTEan:  Abandohiost: 
Rbkbial  of  Objections  on  Motion  fob  Dischabob.  An  appli- 
cation for  the  appointment  of  a  receiver  was  resisted  on  the 
ground,  among  others,  that  the  premises  sought  to  be  plac«d 
in  charge  of  the  receiver  was  the  homestead  of  the  defend- 
ants. One  of  the  issues  tried  wbb  the  abandonment  of  the 
homestead  by  the  defendants  and  the  court  found  in  fkvor 
of  the  plaintiff  and  appointed  a  receiver  with  directions  to 
take  possession  of  the  premises.  Subsequently  the  defend- 
ants moved  the  court  for  an  order  disdmrging  the  receiver 
on  the  sole  ground  that  the  premises  placed  in  his  chars^ 
was  their  homestead.  Held,  That  the  question  of  the  Itonie- 
stead  right  of  the  defendants  having  been  determined  <m  tke 
hearing  for  the  appointment,  it  could  not  be  again  raised  os 
a  motion  to  discharge  the  receiver  and  that  the  cpurt  prop' 
erly  denied  the  moti<Mi«  First  Nat.  Bank  of  Sutton  v,  AAr 
Uif  ^ 
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KECO&BS.     See  Appeal  and  Erbob,  iZ,  44.     OouHTm,  1.    Bvx- 
DEFCB,  1.  10.    Justices  of  the  Peace,  3. 

BEDEKPnOK.    See  Mobtoages,  39,  43,  53. 

HEULTIOirSHIP.    See  Fbauduleitt  GonvsTAircES,  12,  18. 

BENT.    See  Ejectment,  6.    Landlobo  and  Tenant. 

BEPLEVIK.    See  Evidence,  8.    Mechanics'  Liens,  3.    Tbial,  26. 

1.  Affidavits:  Allbqation  of  Value.  An  affidavit  in  replevin 
before  a  Justice  of  the  peace  need  not  allege  the  value  of  the 
property  replevied.    Fergus  v.  Chignon 26 

2.  Animals:  Sales:  Ck)NDUCT  of  Vendob:  Knowledge  or 
Plaintiff:  Evidence.  The  defendant  in  error  gave  his  mar- 
ried daughter  possession  of  certain  domestic  animals  for 
use  in  her  family;  some  months  thereafter  the  daughter  and 
her  husband  separated,  after  which  the  husband  sold  the 
animals,  representing  to  the  purchaser  that  he  was  the 
owner.  Held,  That  defendant  in  error  was  not  estopped 
from  re-claiming  the  animals  in  the  absence  of  proof  that 
his  son-in-law  was  claiming  to  own  the  property  and  by  his 
acts,  conduct  or  declarations,  causing  the  public  to  believe 
that  he  was  such  owner  and  that  such  facts  were  brought 
to  the  knowledge  of  defendant  In  error  prior  to  a  sale 
being  made.     McOinley  v.  Brechtel 652 

3.  Demand:  When  Not  Necessabt.  A  demand  of  possession 
before  suit  is  not  necessary  to  maintain  replevin  where 
the  defendant  contests  the  case  on  the  merits.  Hetigney  v. 
Case  Threshing  Machine  Oo 745 

4.  Evidence  Sufficient.    Ehridence  examined,  and  held  sufficient 

to  sustain  verdict  and  judgment.    Cox  v.  Crow 434 

5.  Pleading:  Affidavit.  In  an  action  of  replevin  before  a 
justice  of  the  peace  the  affidavit  is  the  only  pleading  re- 
quired.   Fergus  v.  Qagnon 26 

6.  Pleading:  Ownebship:  Amendments.  Petition  and  affidavit 
in  replevin  which  alleges  a  special  ownership  in  the  prop- 
erty replevied,  may  be  amended  so  as  to  allege  a  general 
ownership  in  the  property.    Suckstorf  v.  Butterfleld 808 

7.  Property  Kot  Surrendered:  Pbocedubb:  Damages.  When 
the  return  of  the  officer  to  a  writ  of  replevin  shows  that 
the  summons  and  writ  were  served  on  the  defendant,  and 
that  the  property  could  not  be  taken  on  account  of  the  re- 
sistance of  the  defendant,  the  action  may  proceed  as  an 
action  in  damages  for  the  value  <^  the  property  wrongfully 
detained.    Fergus  v.  Qagnon fS 

BE8CISSI0K.    See  Issues,  1.    Sales,  6.  7. 
BE8  JT7DI0ATA.    See  Judgment,  9-14. 
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lURUBV.    See  Mobt8ac«,  1. 


1.  GoDMnt  of  Seller  and  Bayer:  BvnxBrcs.  Tlie  eoBseat «( 
both  the  yendor  and  the  vendee  is  esBentlal  to  a  «!•;  M 
the  consent  of  either  may  be  inferred  from  ail  the  focti  ud 
circumstanceB  surrounding  the  traHsacticHL  CurtisM  v.  Mo^ 
Cune « 

2.  Oontracts  of:  EnoEircE.  An  instrument  siened  by  two  pir- 
ties  reciting  that  one  has  sold  to  the  other  ^operty.  tbe 
title  to  which  is  shown  by  extrinsic  proof  to  be  at  tiie  ttee 
in  the  latter,  is  not  conclusive  evidence  of  a  eontnet  of  ftk 
jraiMifH)*0r  V.  Steiner-Medinger  Co,..,. ^ 

3.  Coupons  Sold  by  Indorsee  of  Bond:  BSviDEircK:  Pinint 
The  facts  and  circumstances  surrounding  the  tnuBfer  of 
certain  coupons  by  the  indorsee  of  the  bond  to  whicb  thff 
were  attached,  examined,  and  held  to  show  a  sale  and  not  i 
payment  ot  such  coupons.    Curti88  v.  McOune ^ 

4.  Svidence:  Admissibilztt:  Tklbqbaphs  ahd  Teufhosd. 
Action  of  the  trial  court  in  the  admission  of  evidence  a- 
amined  and  approved.    Lincoln  MiU  Co,  v.  Wissler (^ 

6.  Title:  VAUDrrr.  It  is  essential  to  a  valid  sale  that  tke 
party  purporting  to  sell  should  have  title  to  the  gobjcct* 
matter.    Mqnainger  v.  Steiner-Medinger  Co ^ 

5.  Warranty:  Pucadino  Bbbaoh:  Rjcnumoif  of  Goon:  So- 
onr  AND  OonNTKa<XAiM:  Rxscibsioh:  Tbhdbb.  In  an  ^^ 
for  the  purchase  price  of  goods  Bold  and  d^vaed,  vten 
the  sale  was  induced  by  statements  and  represenutioai 
amounting  to  a  warranty  of  kind  and  quality,  tbe  defeodiil 
may  retain  the  goods,  plead  a  breach  of  wamoty  ioA 
counter-claim  his  damages;  or,  he  may  rescind  the  sale  l7 
returning  or  offering  to  return  the  goods,  and  plead  voA 
rescission  and  tender  as  a  complete  defense  to  tbe  aetitt. 
Sloan  Commission  Co,  v.  Fry  d  Co " 

7.  Warranty:  Rescission:  Rbtubic  ob  Tbndbb  of  0<»*' 
PLEADiifo.  Where  a  party  relies  on  a  rescissioii  ot  thBok 
for  his  defense  he  must  plead  the  same^  and  allege  that  lie 
has  returned,  or  <rffered  to  return,  the  goods;  and  as  aa* 
swer  which  fails  to  allege  such  a  rescission  and  retnn  of 
tender,  does  not  state  a  defense.  Bloan  Comminkm  Co^  *• 
Fry  d  Co • •• 

8CHOOU  AKD  SCHOOL  DISTBICT& 

1.  Kew  Districts:  Taxation:  LuoxATioir  or.  Sdiofll  DWrW 
No.  40  was  created  by  the  county  superintendent,  a  I»rt  » 
its  territory  being  taken  from  district  No.  t  1*«  ""^ 
intendent  found  that  district  No.  40  Aonld  leMH*  ^^ 
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district  No.  1  the  sum  of  $453.33  and  that  a  tax  of  six  mills 
on  the  dollar  on  the  prot>erty  of  district  No.  1  was  neces- 
'  sary  to  raise  the  amount.     District  No.  1  voted  a  tax  of 

^  twenty-five  mills  on  the  dollar  and  the  county  commission- 

ers, supposing  that  they  were  limited  to  a  levy  of  tw^ity- 
five  mills  for  all  purposes,  levied  twenty  mills  on  the  prop- 
erty of  district  No.  1  for  general  school  purposes  and  five 
mills  for  the  payment  of  its  indebtedness  to  district  No. 
40.  District  No.  1  made  claim  to  the  whole  tax.  Held, 
That  while  the  county  board  could  have  legally  levied  the 
full  amount  called  for  by  the  vote  of  the  electors  of  district 
No.  1  and  the  amount  certified  by  the  county  superinte(Qdent 
as  necessary  to  pay  district  No.  40,  that  having  failed  to  do 
so  each  district  was  e&titled  to  the  amount  levied  in  its 
favor  and  no  more.    School  District  No.  1  of  Sarpy  County 

V,   McCormick 242 

2.  Kew  Districts:  Taxation:  Statutes:  Constructiow.  Sec- 
tion 11,  subdivision  2,  chapter  79  of  the  Compiled  Statutes 
of  1897  [Annotated  Statutes,  1903,  section  11039],  deals  ex- 
•clusively  with  such  taxes  S3  it  is  contemplated  the  electors 
themselves  shall  vote,  and  the  twenty-five  mill  limit  im- 
posed by  said  section  does  not  apply  to  a  tax  certified  to  the 
county  authorities  by  the  county  superintendent  of  schools 
upon  the  creation  of  a  new  district  School  District  No,  1  of 
Sarpy  County  v.  McCormick 242 

SEALS.     See  Mobiqaoes,  Gil. 

S£BVICE.     See  FoacmLE  Entry  and  Detainer,  3.    Process,  2,  8. 

SET-OFF  AKD  COUXTEB-CLAIK.  See  Attachment,  7.  Con- 
version, 3.  Mortgages,  31.  Principal  and 'Agent,  6. 
Sales,  6. 

Pleading.  An  item  of  offset  not  pleaded  can  not  be  recovered 
for.     Waller  v.  Deranleau 4$7 

SHEBIFFS  AJSTD  COITSTABLES. 

1.  Authority  to  Employ  Quard:  Liability  of  Counties.  By 
the  provisions  of  section  5,  chapter  28,  Compiled  Statutes 
[Annotated  Statutes,  section  9031],  the  sheriff  has  au- 
thority to  employ  a  guard  for  prisoners  when  actually 
necessary  and,  when  such  guard  is  necessary,  the  county 
is  liable  for  his  compensation  at  $2  per  day.    Oage  County 

V,  Kyd,  38  Neb.,  164.    Dakota  County  v,  Eastcott 151 

2.  Kecessity  for  Ouard:  Evidence  Sufticient.  Eivldence  in 
this  case  held  to  support  trial  court's  finding  that  a  guard 
was  necessary.    Dakota  County  v.  Eastcott 151 

SIGirATUEES.    See  Fraud,  7,  8.    Mortgages,  26. 
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SPECmO  PBBFOBJCAHGE.     See  Coxtrts,  4.  5. 

STATUTES.    See  Aiomals.    Appeal  ahu  ESsbob,  13.     Bastasst,  1 

OOBPOBATIONS.      Ck>STS»    3.      Ck>l7BTS,    1.       OSElCCfAI.    LiAW,  1 

BviDENCE,  10.  Fraud,  5.  Frauds,  Staxxtte  of.   Vrauvuixsi 

OONYETAKGES,    1.      INSURANCE,    6^    9,    20»    21.        INTOXICATIK 

Liquors,  2.  Jxtdgmsnt,  17.  Justices  of  thr  Peacs.  1 
LnoTATiON  or  Actions,  1.  Mandamtts,  1.  ^Iechanks* 
Liens,  4,  6.  Mortoaoes,  21,  30,  32.  Mitnicipai.  C-ospcia- 
TiONS,  7,  9.  Plbadino,  4.  Schools  and  School  Districts, 
2.    Sheriffs  and  Constables,  1.    Taxation,  4.    Triai^  19. 

STIFDTiATIOKS. 

Judgment  to  Follow  That  In  Another  Case:  Gonbtbuctio^: 
Issues.  A  stipulation  which  refers  to  another  case  then 
on  trial  and  provides  that  judgment  shall  be  entered  for 
the  plaintiif  or  defendant  following  the  result  of  the  esse 
on  trial,  entitles  the  plaintiff  to  judgment  upon  the  wboie 
cause  of  action  stated  in  his  petition  although  it  embxaotd 
other  matters  not  in  issue  in  the  case  <m.  trial.  A  stlpuli^ 
tiofn  is  to  he  construed  by  the  same  general  rules  applicable 
to  other  sgreementa.    Abbott  v.  Lane ^ 

8TBEET  BAILBOADS. 

1.  Damages:  Bvidenge  Insufficient.  Bvidenoe  examined,  aod 
held  that  a  verdict  for  the  plaintiff  could  not  have  bees 
sustained  in  this  case  on  any  theory.  U,  P.  Steam  Batinf 
Oo.  V.  Omaha  Street  R,  Co ^^ 

2.  Damages:    Bvidence   Insufficient.     U.  P.    Steam   Bakinf 
#0.  V.  Omaha  Street  Railicay  Co.,  ante,  page  396,  94  N.  W. 
Rep.,  633,  followed  and  approved.     Mttrquardt   o.  OwuA^ 
Street   B.   Oo UT 

8TBE2iT8.    See  Municipal  Ck>BPORATiONS,  1,  6-10. 

STJBXZSSIOir.    See  Bvidsnob,  4.    New  Trial^  8.    1:^bial»  U. 

STJBBOaATIOK.    See  MoRTOAaBs,  46.    Trusts,  2. 

SXTMHONB.    See  Justices  of  the  Feaob,  2.    Progbbs,  1-J. 

STTPEBSEDEAS.    See  Courts,  2«  3.    Pledges,  1-4. 

Liens  and  Limitation  of  Actions,  Suspension  of:  Appeal  Ajm 
Bbbor:  Mobtoages.  The  filing  and  approval  of  a  supersedeas 
bond  in  an  error  proceeding  from  a  judgment  of  the  dis- 
trict court  suspends  the  lien  of  the  judgment,  which  is  a 
mere  incident  thereto;  and  the  running  of  the  statute  of 
limitations  against  the  lien  of  such  judgment  is  suspended 
during  tbe  pendency  of  such  error  proceeding  in  the  supreme 
court    £!bel  v.  Stringer tf 
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VTAZATIOIT.     See  Animals.    Homestead,  3,  4.    Mobtqaobs,  4,  26, 
56.    Municipal  Cobfohations,  1,  11.    Schools  and  School 

DlSTBICTS,  1«  2. 

1.  AsfleBsmentB  Against  Subsequent  Owner:  Enfobcbmsnt  of 
Lien.  Where  personal  property  has  been  held  out  ss  be- 
longing to  a  non-resident  person  or  corporation,  with  the 
owner's  and  the  other  party's  knowledge  and  coasent,  if, 
while  the  treasurer  has  the  tax  list  and  warrant  for  the  col- 
lection of  the  tax,  the  person  lo  whom  it  was  assessed  be- 
comes the  owner,  the  lien  of  the  taxes  will  attach  to  the 
property  and  may  be  enforced  against  a  purchaser.  Frank- 
lin d  Co,  V.  Layport 636 

Franklin  d  Co,  v.  Thackery 636 

2.  AsseBsments:  Jubisdiction:  Injunction.  While  jurisdic- 
tion to  make  special  assessments  must  appear  to  authorize 
a  valid  assessment,  one  seeking  to  enjoin  a  village  board 
from  making  such  assessments  must,  at  least,  show  that  on 
the  face  of  the  record  some  jurisdictional  fact  is  wanting. 
BemiB  V.  McCloud 731 

8.  Counties:  Pubchase  bt  Boabd:  Cancellation.  A  county 
board,  after  having  purchased  real  estate  for  delinquent 
taxes  in  the  manner  provided  by  law,  can  not  cancel  or 
rescind  the  sale  without  the  full  payment  of  the  taxes,  pen- 
alties, interest  and  costs  on  account  of  which  the  same  was 
made.     Kelly  v.  County  of  Dawes 49 

4.  Counties:  Pubchase  bt  Boabd:  Fobeclosube:  When  Ao- 
GBUES.  Article  4  of  chapter  77  of  the  Compiled  Statutes,  en- 
titled "Revenue,"  is  a  complete  regulation  concerning  the  en- 
forcement of  tax  liens  purchased  by  counties,  and  an  action 
to  foreclose  such  liens  can  not  be  begun  until  the  expira- 
tion of  two  years  from  the  date  of  sale.  Kelly  v.  County 
of   Dawes 49 

6.  Distress  Warrant:  Injunction:  Railboads.  Chicago,  B. 
d  Q,  R,  Co,  V.  County  of  Custer,  —  Neb.,  — ,  95  N.  W.  Rep., 
860,  followed  and  approved.  OJiase  County  v.  Chicago,  B, 
d  Q,  R.  Co , 685 

6.  Equalization:  Appeal  and  EiBBOs:  Revebsal:  Duty  of  Dis- 
TBiCT  CouBT.  Where  error  is  prosecuted  to  the  district  court 
from  an  order  of  the  board  of  equalization  by  the  com- 
plainant, and  such  order  is  reversed,  the  district  court  may 
order  the  board  to  reconvene  for  the  purpose  of  hearing  the 
complaint.    County  of  Sarpy  v,  Clarke 87 

7.  Equalisation:  Constitutional  Law:  Constbuction.  Sec- 
tion 4,  article  9  of  the  constitution,  has  no  reference  to  such 
changes  in  an  assessment  as  may  be  necessary  to  a  just 
and  fair  equalization.    Countv  of  Sarpy  v.  Clarke 87 

66 


/ 


978  INDEX. 

TAXATION — Continued,  ■ 

8.  Equalization:  Denial  of  Relief:  REoncnoK  or  Aggwate 
Assessment.  A  board  of  equalization  should  not  deoy  re- 
lief in  a  case  of  that  kind  on  the  ground  that  to  lowc  the 
assessment  of  a  complainant  would  reduce  the  ag^egatf 
assessment     County  of  Sarpy  v.  Clarke ^ 

9.  Equalization:  Pleadino.  In  a  complaint  filed  before  i 
board  of  equalization  by  one  aggrieved  by  the  excessive  ^ 
uation  of  his  land,  it  is  ^not  necessary  to  allege  that  olter 
lands  in  the  precinct  have  been  assessed  too  low.  CotRfy 
of  Sarpy  v,  Clarke ^ 

10.  Equalization:  Pleading.  It  is  not  necessary  that  soch  coo- 
plaint  be  drawn  with  the  precision  of  a  pleading  In  a  court 
of  record;  it  is  sufficient  if  it  shows  that  the  complaiiiaDt 
considers  himself  aggrieved  and  that  his  property  has  tea 
assessed  too  high.    County  of  Sarpy  v.  Clarke * 

11.  Equalization:  Question  Involved  in  Pleading.  The  qces- 
tion  presented  by  a  complaint  that  the  property  of  the  coa- 
plainant  has  been  assessed  too  high  is  not  whether  it  his 
been  assessed  above  its  fair  value,  but  whether  the  valua- 
tion placed  upon  it  bears  a  just  relation  to  that  placed  up-m 
other  property  of  its  kind  in  the  precincL  Coiinty  of  >'«T1' 
V.  Clarke , ^ 

12.  Foreclosure:  Certificates  of  Liens :  Requisites,  Under  li* 
statute  requiring  an  officer  to  certify  liens  to  thp  sheriff.  • 
property  about  to  be  sold  at  judicial  sale,  it  is  sufficiaiiu 
the  general  character  of  such  liens  be  stated  in  the  cer^" 
icates.    Orcutt  v,  Polsley,  59  Neb.,  575.    Whelen  v,  Stiltr^^  -  ^ 

13.  Foreclosure:  Deposit  by  Pubchaseb.  Rule  No.  24  of  i^ 
district  court  for  Douglas  county,  which  requires  bidJ««  * 
Judicial  sales  to  deposit  $50  with  the  sheriff  as  erid^we  U 
their  good  faith,  is  a  reasonable  one.  Green  e.  D^^^  * 
Neb.  [Unof.l,  818,  and  Cummings  v.  Hart,  ante,  I««*  '^'  ^l 
approved  and  followed.    Whelen  v,  Stilwell 

14.  Foreclostire:  Law  of  the  Case.  This  case  having  been  ^ 
cided  upon  a  former  appeal  upon  substantially  the  same  ^e^ 
ord  as  that  now  before  ua^  the  former  decision  is  adte^^ 
to.    Merrill  v.  Van  Camp * 

15.  Foreclosure:  Subplus:  Rights  of  First  Mortoagee.  Re'^'O^a 
of  proceedings  examined,  and  held  to  show  no  revenilJw 
error.    Brockway  v,  Humphrey 

16.  Homestead  Claimant  in  Fossession:  Liezts,  JuDGME.tr  a5B 
Attachment,  Against  Sueflus.  The  rule  that  the  holder  ol 
a  limited  or  partial  interest  must  pay  taxes  while  in  pos^^es- 
sion,  as  between  himself  and  the  remainderman,  does  not 
apply  to  a  homestead  claimant  In  possession  of  a  tract  worth 
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more  than  $2,000,  but  not  divisible,  pending  proceedings  to 
establish  the  priority  of  Judgment  and  attachment  liems  on 
the  surplus.    Baker  v,  Cfrand  Island  Banking  Oo 100 

17.  Pleading  Assessment  in  Severalty:  Evidence  of  Assssb- 
JCBNT  IN  SouDo.  Proof  of  an  assessment  of  a  lot  and  a  levy 
of  taxes  upon  it  jointly  with  two  others  in  a  gross  sum 
against  all  three,  does  not  sustain  allegations  of  an  assess- 
ment and  levy  upon  a  single  one  of  the  lots  of  a  specific 
amount  of  taxes.    Christie  v.  HarUsell. 627 

TELEGBAPHS  AND  TELEPHONES.    See  Saubs,  4. 

Stock:  Ownebshif:  Evidencb  SumoiENT.  Evidence  examined, 
and  held  to  support  the  decree  of  the  district  court;  the  only 
question  being  as  to  the  ownership  of  certain  shares  of 
stock.    Harmon  i>.  Church 87 

TENANCY  IN  OOHMON.    See  Pabtition,  2-4. 

TENBEB.    See  Saues,  6,  7. 

1.  Acceptance  Construed:  Costs.  The  written  acceptance  in 
this  case  examined,  and  held  to  relate  only  to  the  amount  of 
plaintiff's  claim,  and  was  not  sufficient  to  include  and  re- 
quire the  payment  of  costs  on  his  part.    McEldon  v.  Patton, .  259 

2.  Payment  Into  Court:  Costs  Must  Be  Included.  The  plain- 
tiff in  an  action  already  commenced  is  not  compelled  to  re- 
ceive a  sum  of  money  paid  into  court  in  satisfaction  of  his 
claim,  unless  the  sum  so  paid  is  sufficient  to  include  the  costs 

to  the  time  of  payment    McEldon  v.  Patton 259 

8.  Beqnisites.  A  tender,  to  be  effectual,  must  be  without  con- 
ditions and  made  to  the  party  entitled  to  receive  the  same. 
McEldon  V.  Patton 259 

TITLB.    See  Fobozblb  Bntby  and  Detainieb,  2.    Homestead,  7,  8. 
Mbohanics'  Liens,  3.    Mobtgaoeb,  2.    Sales,  5.    Tbusts,  4. 

TBANSCBIPT.    See  Appeal  and  Ebbob,  34,  46,  47.    Evidence,  12. 
Justices  ov  thb  Peace,  1. 


Injunction:  Bvidencb  Sufficient.  Evidence  examined,  and 
hefd  sufficient  to  sustain  the  findings.    Egan  v.  Light,,,,.,  127 

TBIAIi.    See  Appeal  and  Ebbob,  48-50. 

1.  Burden  of  Proof:  Instbugtions :  Pbejudicb:  Issues.  An 
instruction  that  a  defendant  has  the  burden  of  proving  "the 
material  allegations  of  his  defense,"  without  stating  what 
allegations  are  material,  is  not  to  be  commended;  but  it  is 
without  prejudice  where  a  prior  instruction  sets  forth  the 
issues  raised  by  the  defendant's  answer  upon  which  the 
Jury  are  to  pass.  McOormick  Harvesting  Machine  Co.  v. 
HitOt    687 


/ 
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2.  Contraets:  Obax.  Byidekcs  to  ExFi.ADr.  Oral  testinooT  mar 
be  introduced  for  the  purpose  of  explaining  an  amblgaltj  in 
a  written  instrument     Fidelity  MuWai  Fire  Zm.  C^.  «• 

Murphy   ^ 

S.  Crow-Examination:  Collaterai.  IfArnEBs:  Subsxqubit Coi- 
TEADicnoN.  When  a  witness  is  cross-examined  on  a  niittff 
collateral  to  the  issue  he  can  not,  as  to  hia  answer,  bt  nb- 
sequently  contradicted  by  the  party  patting  the  questifflL 
Johnston  V.  Spencer,  51  Neb.,  198,  foUowed.  BarU  Co. 
V.   Fowler .* ^ 

4.  Croes-Examination:  Collateral  Matubs:  Test.  The  to: 
of  whether  a  fact  inquired  of  in  cross-examination  li  col- 
lateral is,  would  the  cross-examining  party  be  entitled  to 
prove  it  as  a  part  of  his  case  tending  to  establish  his  pl«. 
Johnston  V.  Spencer,  51  Neb.,  198,  followed.  Bitris  Oc 
V.   Fowler 

5.  Cross-Examination  of  Witness:  Rjestbictioh  or:  Eni)C5<& 
Bill  of  exceptions  examined,  and  held  that  the  court  did  Kt 
err  in  restricting  the  cross-examination  of  a  wiineas,  aad  ^ 
striking  out  a  part  of  such  cross-examinatioiL  17.  F.  Bti» 
Baking  Co.  v,  Omaha  Street  R.  Co 

6.  Cross-Examination:  Strikuto  Irkesfonsite  Answo.  It  u 
not  error  to  strike  out  an  irresponsive  answer  glv«n  ® 
cross-examination,  especially  when  it  has  no  relatiofl  ^  "* 
Issues  in  the  case.    Arabian  Horse  Co,  v.  Bivem,.* 

7.  Damage:  Excesbivk:  Personax.  Injuries.  An  avarf  « 
$3,000  damages  for  a  broken  leg  which  was  skillfuUj  s?'  ^ 
"formed  a  good  union"  in  the  ordinary  course,  and  Is  ^ 
shown  to  have  resulted  in  any  permanent  Injury  ^y^^ 
what  Is  usually  involved  in  such  an  accident,  heii  «»» 
sive.    City  of  South  Omaha  v.  FenneU 

8.  Directing  Verdict:  Evidence.  A  trial  court  ahould  wA  !i^ 
struct  a  Jury  to  return  a  verdict  for  either  party  v^*^ 
under  the  evidence,  there  is  any  doubt  about  the  proprW 
of  such  action;  but  where  the  duty  to  do  so  is  plain  it  sboaM 
be  performed  without  hesitaUonu  U.  P.  S^eam  Baking  Ca 
V.  Omaha  Street  R.  Co • 

U.  Directing  Verdict:  Evidengb  Sufficiknt.  Whew  the  en- 
dence  without  contradiction  estabUahes  the  right  U  o"* 
party  to  an  action  to  a  Judgment,  it  is  not  error  for  the  triw 
court  to  direct  a  verdict  accordingly.    McCleneghen  v.  ifor-  ^ 

ton 

10.  Directing  Verdict:  EhcEcuroBS  and  Administbato»*'  ^^ 
examined,  and  held  to  show  no  error  oa  the  part  <rf  ^*  ^"*^ 
court,  and  that  it  properly  directed  a  verdict  ft>r  defendant 


I  INDEX.  981 

THTATi    Continued. 

In  error.    BsiatB  of  Woloott  v,  McOormU^  Harvesting  Ma^ 
^  cMne  Co 766 

'  11.  Direetiiig  V«rdiet:  Submission  to  Jubt.  In  «n  action  at 
law  where  the  right  to  recoyer  depends  upon  testimony  from 
which  reasonable  minds  might  draw  differemt  conclusions, 


the  cause  should  be  submitted  to  the  Jury.    But  where  only 


^  one  conclusion  can  be  drawn  from  the  eyidence.  the  court 

^  should  direct  a  verdict    Ohesley  v,  Rocheford  d  Qould..,,  768 

12.  Bvidence:  Admissibiutt.  Action  of  the  trial  court  in  ad- 
mitting eyidenoe  examined,  and  held  proper.  Jensen  v, 
meiber. 227 

^        13.  Evidence:    Aomissibilitt.     Rulings  of  the  trial  court  on 

the  exclusion  of  eyidence,  held  erroneous.    Bauer  v,  Taylor. .  710 

14.  Byidence:  Abhissibility.  Rulings  of  the  trial  court  upon 
the  eixelusion  of  testimony  examined,  and  held  not  error. 
(Reyersed  on  rehearing.)    Bauer  v.  Taylor 701 

15.  Bvidence  Conflicting:   Dibectino  Verdict.    Where  the  evi- 
^  dence  on  a  material  act  is  conflicting,  sind  different  minds 

might  draw  different  conclusions  or  inferences  therefrom, 
it  is  error  for  the  court  to  direct  a  yerdict  for  either  party. 
Pope  V.   Whitcortib 261 

16.  Eyidence  Indirect:  Compbtenct.  Evidenee  is  not  to  be  re- 
jected necessarily  because  it  does  not  bear  directly  upon  the 
Issue;  if  it  tends  reasonably  to  establish  the  fact  in  contro- 
yersy  by  strengthening  the  probabilities  upon  one  side,  and 

-       is  otherwise  competent,  it  should  be  receiyed.    Chamberlain 

V.  Chamberlain  Banking  House 278 

17.  Evidence:  Verdict  Correct:  Error  in  Rui^inos:  Prejudice. 
Where,  under  all  the  evidence,  the  plaintiff  must  recover, 
errors  in  rulings  upon  requests  for  instruction  are  without 
prejudice.    City  of  South  Omaha  v.  Fennell 427 

18.  Evidenee:  Verdict  vor  Plaintiff:  Costs  Taxed  to  Defend- 
ant. Under  the  undisputed  evidence  in  this  case,  held  that 
the  plaintiff  was  entitled  to  recover  the  sum  of  $30  with  legal 
interest  to  the  date  of  judgment,  and  the  costs  should  haye 
been  taxed  to  the  defendant    McEldon  v.  Patton 269 

19.  Inspection  of  Books  or  Papers:  Discretion:  B2yn>BNCB: 
Statutes:  Conbtbuction.  Under  section  394,  Code  of  Civil 
Procedure^  the  granting  of  orders  for  inspection  of  books  or 
papers  is  left  to  the  discretion  of  the  trial  court,  and  it  is 
also  left  to  the  discretion  of  the  court  whether  or  not  to 
exclude  such  books  or  papers  at  the  trial  if  inspection  is 
not  permitted.    Chamberlain  v.  Chamberlain  Banking  House,  278 

M*  Znatructions:  Assuming  Existence  of  Fact.  The  giying  of 
an  instruction  which  assumes  the  possible  existence  of  a 
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fact,  or  state  of  facts,  which  the  jury  hare  Ho  right  to  find, 
there  being  no  evidence  in  support  of  it,  is  error.  McBldon 
V.  Patton »9 

2L  InBtmctions:  Gonbtbued  Togethkb.  InstmctionB,  and  parts 
of  instructions,  unless  distinctly  incompatible  with  eacb 
other,  are  to  be  taken  together  and  comstraed  as  a  whda 
WUliaiM  V.  Shepherdson W 

12.  Instructions:  Ebbob  in  One  Not  Cubed  bt  Anotheb.  The 
fact  that  another  instruction  of  diflPerent  purport  was  giTca 
does  not  do  away  with  the  error  of  <«e  which  ahBoluteljr 
requires  unnecessary  proof  to  enable  plaintiff  to  recorer. 
ParkinM  v,  Missouri  P.  B.  Co l^ 

23.  Instructions:  Estoppel  to  Complain.  A  party  can  not  cam- 
plain  of  an  instruction  for  stating  an  issue  therein  which 
was  properly  made  by  the  pleadings^  and  which  was  ac- 
cepted and  tried  without  objection  on  his  part.     Parkins 

V.  Missouri  P.  R,  Co ^ 

24.  Instructions:  Estoppel  to  Complain.  One  can  not  con- 
plain  because  an  instruction  is  too  general  in  its  nature 
unless  he  has  requested  the  court  to  give  one  which  is  more 
explicit  and  the  same  has  been  refused.  Carter  White  Lead 
Co.  V.  Kinlin,  47  Neb.,  409;  Barr  t.  City  of  Omaha,  42  Neb, 
341.    Parkins  V.  Missouri  P.  R,  Co ^ 

25.  Instructions:  Memobandxtm  of  AuTHOBrriss  Appekmd.  A 
memorandum  of  authorities  in  support  of  a  request  for  ss 
instruction,  written  upon  the  margin  thereof,  does  not  of 
itself,  aJford  ground  for  refusing  to  give  the  instrnction,  If 
otherwise  proper,  it  should  be  given  with  the  memorandGB 
erased  or  omitted.    City  of  South  Omaha  v.  FenneU ^ 

26.  InstructioiiB:   Peremptory:    Verdict  Iitfobmal:    Pbeji:dick: 
Replevin.    Informality  in  a  verdict  rendered  in  obedieuoe  u> 
a  peremptory  instruction,  is  not  prejudicial  if  the  judgmeni 
is  such  as  would  properly  have  beem  rendered  if  the  error 
had  not  been  committed.    Eeagney  v.  Case  Threshing  Ma- 
chine Co % TS 

27.  Instructloiis:  Pleadings  Copied  into.  An  abstract  of  plead- 
ings, with  a  statement  that  it  was  incumbent  on  plalntilf  ts 
prove  all  his  material  allegations  which  were  denied,  la  not 
prejudicial  where  the  court  by  anothw  instructicm  told  the 
jury,  preceding  the  statement  by  "that  is,"  precisely  what 
the  points  in  controversy  were.  Parkins  o«  Mi9$amri  ?. 
R,  Co 

28.  Instructions:  Pleadinqs  Copied  nrao.  In  hiatractinr  juriea 
the  practice  of  copying  the  pleadings  in  order  to  state  thi 
issues  to  be  determined  is  not  to  be  oommetided,     it  ibi^i 
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confuse  the  Jury,  where  the  Issues  are  numerous  and  the 
pleadings  complicated;  but  unless  we  can  fairly  say  that 
such  was  the  result  a  verdict  will  not  be  set  aside  for  in- 
structing in  that  manner.    Parkins  v.  Missouri  P.  R,  Co..,,      1 

%9.  Instxlictionfl :  Recall  of  Jubt:  Discretion.  It  is  not  error 
for  the  trial  court  on  its  own  motion  to  recall  the  Jury  and 
give  additional  instructions,  after  they  have  retired  for 
deliberation.    Jessen  v.  Donahue 838 

30.  InstructionB:  Refused  to  Party,  Given  by  Ck>UBT.  It  is  not 
error  to '  refuse  an  instruction  tendered,  when  the  same 
ground  is  covered  by  an  instruction  given  by  the  court  on 

Its  own  motion.    City  of  South  Omaha  v.  Taylor 757 

Marcus   v.    Leake 354 

Frieden   v.    Conkling • 814 

31.  InstructionB:  Repetition  in  Different  Paragraphs.  When 
the  court  in  one  paragraph  of  its  instructions  correctly 
states  a  rule  of  evidence,,  it  is  not  erroneous  Cb  refer  to  the 
rule  in  apt  terms  in  instructions  immediately  following, 
without  repeating  the  rule  in  each  of  the  instructions.  Jen- 
sen V.  Bteiber 227 

32.  InstructionB :  Summary  of  Pleadings.  Instruction  ex- 
amined, and  held  not  erroneous.    Frieden  v.  Conkling 814 

33.  Instructions:  Withdrawing  Defense:  Verdict  General: 
Prejudice.  An  instruction  whose  effect,  as  claimed  by 
plaintift,  was  to  withdraw  one  of  these  defenses  from  the 
jury,  could  not  prejudice  the  plaintiff  nor,  upon  a  general 
verdict  for  defendant  on  both  defenses,  does  it  enable  the 
reviewing  court  to  say  the  verdict  is  contrary  to  instructions. 
Williams  if.   Shepherdson 608 

34.  Issue  Withdrawn.  An  Issue  regarding  which  there  is  no 
competent  evidence  is  properly  withdrawn  from  the  Jury. 
Morgan  v.  Btone ^ 116 

35.  Jury,  Function  of:  Witnesses:  Verdict:  Evidence.  The 
Jury  are  the  sole  Judges  of  the  credibility  of  witnesses,  and 
their  verdict  upon  disputed  questions  of  fact,  if  sustained 
by  sufficient  competent  testimony,  is  conclusive.  Fidelity 
Mutual  Fire  Ins.  Co.  v.  Lowe 159 

36.  HiBcondnct  of  Jndge.  Conduct  of  the  trial  Judge  examined 
and  approved.    Fidelity  Mutual  Fire  Ins,  Co.  v.  Murphy 578 

87.  Misconduct  of  Juror:  Known  to  Party:  Disclosure:  Es- 
toppel TO  Complain.  A  party  having  knowledge  of  facts, 
during  the  trial  of  a  cause,  which  he  claims  constitute  mis- 
conduct on  the  part  of  a  Juror,  must  make  the  same  known 
to  the  court  at  once,  and  have  the  matter  promptly  dis- 
posed ot    This  he  must  do  as  a  matter  of  good  faith,  and 
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he  will  not  be  permitted  to  withhold  snch  knowledge  froii 
the  court  during  the  trial,  allow  the  case  to  be  snboltted 
to  a  Jury  and  thus  speculate  upon  the  verdict  By  such  ew- 
duct  he  will  be  held  to  have  waived  his  right  to  a  new  trial 
on  that  ground,  unless  he  satisfy  the  court  that  the  jurar,  n 
a  matter  of  fact,  was  prejudiced  against  him  thereby,  &&1 
could  not  render  a  fair  and  impartial  verdict  in  the  ctse. 

Parkins  v.  Missouri  P.  R,  Co 1 

38.  Pleading  Affirmative  Defense:  ESvidek^ce:  Insibuctiq^s 
Where  an  affirmative  defense  Is  set  out  in  an  answer  aod 
evidence  tending  to  support  such  defense  is  giren  os  tin 
trial,  the  court  should  call  the  attention  of  the  jury  to  tiot 
phase  of  the  case  by  a  proper  instruction.  Figg  v.  DoMkoo..  5^*' 
89.  Pleading:  Afteb  Demurbsb:  Waives  of  Ebbob.  An  assig> 
ment  of  error  in  overruling  a  demurrer  to  an  answex  is  Qfi* 
available  where  the  plaintiff  afterwards  replied  to  the  is- 
swer.    Emery  v.  Hanna ^* 

40.  Questions  of  Fact:  Mechaniob*  Ljens.  Whether  a  claim  oi 
which  a  mechanic's  lien  was  based,  was  sold  to  another  b? 
the  contractor  prior  to  his  perfecting  such  lien;  and  whether 
the  last  work  on  the  building  was  done  for  the  sole  par- 
pose  of  extending  the  time  for  filing  a  lien,  or  was  pa"- 
formed  In  good  faith  under  the  agreement  for  the  erectio" 
of  the  structure  and  to  complete  the  contract  according  to 
its  terms,  are  purely  questions  of  fact  Bankers'  BuMv^  ^ 
and  Loan  Ass'n  v.  WiUiams *^ 

41.  To  Court:  Evide«c£.  In  a  cause  tried  to  a  eonrt.  a  i^ 
ment  will  not  be  reversed  for  admission  of  incompef^^ 
evidence  when  the  judgment  is  sustained  by  aufficieot  cwb* 
petent  evidence.    O^Brien  v.  Kluever 

42.  Variance:   Bvtoeitce  Stjffioient:    Personal  Ikjubies.  ^ 
ord  examined,  and  held,  that  there  is  no  variance  ^^^^^^^ 
the  allegations  and  proof,  and  the  verdict  is  sustais^  ^  ^ 
sufficient  evidence.    City  of  South  Omaha  v.  Taylor '* 

43.  Verdict   Containing   Surplus   Words:     Costs.     The  trial 
court  has  no  right  to  refuse  to  receive  a  verdict  which  i^ 
spends  to  the  issues  and  is  sustained  by  sufficient  ende&c^ 
because  it  contains  the  words  "and  plaintiff  to  pay  all  cos^^ 
The  question  of  costs  is  one  of  law  for  the  court,  and  such  ^ 
words  are  merely  surplusage.    McEldon  v.  Patton *^ 

44.  Verdict:  Objections,  When  Made.  Objections  relatim 
merely  to  the  form  of  a  verdict  must  be  made  at  the  time  of 
its  rendition.    Whiting  t?.  Carpenter 

45.  Verdict  Only  One  Possible:   Pkejudict.    Where  the  verdict 
reached  is  the  only  possible  one  under  the  facts,  errors  in  ^^ 
the  trial  are  not  prejudicial.    CarUom  v.  Jordan ^' 
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46.  Verdict  Beject«d:  Inbtbuotion  ab  to  FniDiNO  and  Oobtb. 
After  refusing  to  receive  such  a  yerdict  it  is  emHr  for  the 
court,  over  the  objections  of  the  plaintiff,  to  instruct  t£e 
Jury  that  under  the  deposit  made  in  the  court,  if  they  should 
find  a  verdict  for  the  defendant,  its  effect  would  be  that  the 
plaintiff  would  receive  the  money  in  the  hands  of  Uie  olerk 
of  the  court  al&d  the  plaintiff  would  pay  the  costs  of  the 

^  action.    McEldon  v.  Potion 259 

47.  WitneBses:   Quebtioitkd  bt  Judge:    Pbejudice.     In  further^ 
'  ance  of  Justice  or  to  enable  himself  to  make  proper  rulings 

upon  evidence  and  frame  proper  instructions,  the  trial 
judge  may,  in  his  discretion,  put  questions  to  witnesses. 
Such  action  will  be  reviewed  only  for  abuse  of  discretion. 
City  of  South  Omaha  v.  Fennell,,..'. 487 

'^rB178T  DEEPS.    See  Tbubts,  3.  4. 

itFBUSTS. 

1.  Deposit  in  Bank  to  Private  Oredit:    Liabilitt  cm  Bark: 

<  Fubading:    Bvideitgib.   A  trust  fund  does  not  lose  its  char- 

acter  as  such  by  being  deposited  by  the  trustee  in  a  bank  to 
his  own  credit;  but  to  hold  the  bank  therefor  it  must  be 
pleaded  and  proved  that  the  fund  remains  in  the  bank  in 
aome  form.    Ohamherlain  v,  Ohamherlain  Bankinff  HouMe...  37A 

2.  Payment  by  Beneficiary:  Subbcgatiok:  Locnb.  Upon  fail- 
ure of  a  trust  to  pay  or  secure  certain  d€t)ts,  a  beneficiary, 
who  has  been  compelled  to  pay  one  of  the  debts  intended  to 
be  provided  for  in  order  to  protect  her  interesta  in  the  pcop- 
erty,  is  entitled  to  be  subrogated  to  the  rights  of  the  ereditor 
so  paid,  and  to  have  a  lien  upon  the  property  in  the  same 

order  as  that  held  by  such  creditor.    Walsh  v,  WaUh 683 

3.  Trust  Deeds:  Fobeclobubb:  Mobtqageb'b  Salb  of  Build- 
iNos:  Wabtk.  Where  a  mortgagee  in  possession  under  such 
a  sale  disposes  of  buildings  upon  the  property  and  pennlta 
them  to  be  removed  by  the  purchasers,  ho  beoomeB  liable 
for  waste.    Staunchfleld  v.  Jeutter 847 

4.  Trust  Deeds:  FObeclosube  Out  OF  Ooubt:  Mobtgagib:  Titlb. 
A  trust  deed  executed  by  way  of  security  is  In  elleot  a 
mortgage,  and  foreclosure  thereof  out  of  court  by  sale  under 
the  powers  therein  comtained  conveys  no  title.  Btaunch- 
field  V.  Jeutter 847 

UKDUE  IKEIiXrENCSE.    See  Fbaudulzitt  Convetancbs,  4,  9. 

TTSTTBY. 

Notice:  Boita  Fides:  Plbadiitg:  Bvinence:  Bills  abtd  Koxbb. 
To  avoid  a  defense  of  usury,  an  indorsee  of  a  negotiable 
note  must  plead  and  prove  that  he  took  without  notice  of 
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the  usury  as  well  as  that  he  purchased  before  maturity  voi 
for  a  valuable  consideration.    Bovier  v,  McCarthy ^ 

VAOATIOnr.  See  Appkai.  aud  Ebbob,  39.  AxTACHMEm;  15.  In- 
fants, 1,  2.    Judgment,  3,  16-18.    New  Tbiai^  t, 

▼AIiUATIOnr.    See  Mobtqaoes,  18-20.    RgFLavAJ,  1. 

▼AHTATTOR.     See  Tbeal,  42. 

YSHDOB  AHB  PUBGHASEB.  See  Fbauduixstt  OojrvKTA5cis. 
5-7.    Husband  and  Wife.    Pbincipal  and  Agent,  4. 

Vrauda,  Statute  of:  Mobtqaoe  fob  Pbe-existino  Debt:  Pcntf- 
TIS8.  A  Tondee  in  good  fUth  and  for  a  Talid  and  siiSdeiit 
consideration  of  chattels  which  are  left  in  the  possesoic'i 
of  the  vendor  under  such  circumstances  as  to  satisfy  the  re> 
Quirementa  of  the  statute  of  frauds,  has  a  right  superior  t§ 
that  of  a  creditor  who  subsequently  obtains  them  in  v>^94gi 
to  secure  the  payment  of  a  pre-exlstinc  debt.  DexUr  c 
Citissene  Nat.  Bank  of  Norfolk »• 

VEBDICT.  See  Appeal  and  Bbbob,  32,  51.  Ejectment.  €.  Tmul 
36. 

WA0EB8.    See  Gaming,  1«  S. 

WAIVBB.  See  Appeal  and  Ebbob,  83,  62.  ^OoNntAcrs,  10.  Cuxi- 
HAL  Law,  3.  Insurance,  16.  17.  Mobtoaoeb,  21.  Plka> 
nro»  6«  11.     Pbincipal  and  Agent,  2.    Tbial^  39.    Wai- 

EANTT,  2. 

WABBAHTT.    See  Contbacie,  9,  10.    Fbaud,  1.    8ai£S,  €,  7. 

1.  Breach  by  Warrantor:    Relxef:    Contbacts.     Contract  of 
warranty  examined,  and  held  that  on  breach  thereof  by  t2» 
vendor  and  warrantor  the  only  relief  allowed  the  \eadee  «» 
to  return  the  article  sold  and  reclaim  the  considesafioa 
Heagney  v.  Case  Threshing  Machine  Oo ^^ 

2.  Waiver:    Notice  of  Defects:     Gontbacts.     When  a  con- 
tract of  warranty  provides  for  notice  of  defects  in  the  anic> 
•old,  to  be  given  to  the  vendor,  and  that  "any  assistanoe 
rendered  by  the  company,  its  agents  or  servants  in  operatins 
or  tn  remedsring  any  actual  ex*  alleged  defect,  either  before 
or  after  the  Xj&a  dasrs'  trial,  shall  in  no  case  be  deemed  a 
waiver  of,  or  any  excuse  for  any  failure  of  the  purchaser  to 
keep  and  perform  the  conditions  of  this  warranty."    BelA. 
That  notice  to  an  agent  of  the  company  of  d^ects  in  a 
machine  obtained  from  assisting  tn  setting  it  up  and  trying 
to  make  it  work,  was  not  such  notice  as  complied  with  the 
conditions  of  the  warranty.   Heagnejf  o.  Case  Threshing  Mor 
thine  Co ^tf 

WASTE.    See  MoBTOAon,  31. 
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WATEBS  AND  WATER  OOXJBSES. 
^        Surface  Waters:    County  Ditghbs:    Liabiutt.    A  ocmnty  Ib 
^  not  liable  to  landowners  for  injuries  caused  by  the  discharge 

of  surface  water  from  ditches  constructed  by  the  county 
i  authorities  diverting  such  water  from  its  natural  course. 

Siocker  v.  Nemaha  County 880 

^WITNESSES.    See  TuaLi  36«  47. 
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lugs  of  the  trial  court  will  not  be  disturbed  unless  clearly 
against  the  weight  of  the  evidence.  Fremont  Brewing  Co. 
V.   Pekarek    631 

10.  Dissolution  of  Prior:  Effect  on  Subsequent:  Contribu- 
tion. First  Nat,  Bank  of  Pawnee  City  v.  Wishard 577 

11;  Evidence  Sufficient.  Evidence  examined,  and  held  sufficient 
to  sustain  the  finding  and  order  of  the  trial  court.    Werner 

V,   Linsenmeyer 372 

Fremont  Brewing  Co.  v.  Pekarek 531 

12.  Levy:  Requisites:  Afpbaisal.  A  levy  of  attachment  by 
leaving  at  the  attached  premises  a  copy  of  the  writ  with  a 
tenant  and  then  going  half  a  mile  and  getting  one  appraiser, 
and  then  going  three-quarters  of  a  mile  farther  to  get  an- 
other, and  then  telling  them  that  a  levy  had  been  made  on 
the  lands  in  question  and  swearing  them  and  making  the 
appraisement,  does  not  comply  with  section  205  of  the 
Code,  nor  make  a  valid  levy,  it  not  appearing  that  the  levy 
itself  was  in  the  presence  of  any  witness.  Citizens  State 
Bank  of  Wood  River  v.  Porter 73 

13.  Process:  Service  by  Publication:  Affidavit  Subticient. 
AlTidavit  for  publication  of  summons  against  a  non-resident 
defendant  examined,  and  held  sufficient  Barnes  v.  Boston 
Investment    Co 349 

14.  Process:  Service  bt  Publication:  Jurisdiction:  Suffi- 
ciency OF  Affidavit.  An  objection  that  the  court  has  not 
obtained  jurisdiction  of  the  person  of  the  defendant  does 
not  present  the  question  of  the  suflSciency  of  an  aflldavit  for 
publication  of  the  summons  In  an  action  of  attachment 
Barnes  v.  Boston  Investment  Co 349 

15.  Vacation  of  Order  of  Confirmation:  Evidence  Insufficient. 
Evidence  examined,  and  held  insufficient  to  sustain  a  ruling 
of  the  trial  court  on  a  motion  to  vacate  an  order  of  con- 
firmation.    Linton  v.  Cathers • 641 

16.  Wrongful:  Evidence  Sufficient.  Evidence  held  sufficient 
to  sustain  a  finding  that  the  attachment  was  wrongfully 
issued.    Waller  v.  Deranleau • 497 

ATTOBNEY  AND  CLIENT.  *See  Judgment,  15,  16. 

BANKBUPTCY.    See  Fraudulent  CJonvetances,  1. 

BANKS  AND  BANKING.    See  Trusts,  1. 

Mortgages:  Purchase  of  Decree  by  National  Bank:  Specu- 
lation: Injunction.  Smith  v.  First  National  Bank  of 
Chadron,  45  Neb.,  444,  followed.  Buchanan  v.  Saunders 
County  Nat,  Bank 410 
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BASTABDY.    See  CBnoirAL  Law,  2.    Justices  of  the  Pxaob,  3. 

1.  Evidence  Sufficient.  Evidence  examined,  and  heiid  suffi- 
cient to  sustain  the  yerdict    Jesaen  v.  Donahue 838 

2.  Instructions  Approved^  Instructions  examined,  and  held 
not  erroneous.    Jessen  v,  Don<ihue 838 

8.  Instructions  Approved.  Certain  instructions  examined, 
and  held  not  improperly  given.    Morgan  v.  Stone. 115 

4.  Judgment:  VAUDrrr:  Statuixs.  A  Judgment  rendered 
in  a  proceeding  under  chapter  37,  Compiled  Statutes,  is  not 
void  because  it  fails  in  express  terms  to  provide  for  the 
defendant  giving  security  for  the  payment  of  the  sums 
adjudged  against  him,  and  thereby  securing  his  liberty. 
Morgan  v.  Stone 115 

BENEPICIAIi  ASSOCIATIONS. 

Certificates,  Delivery  of:  What  Cowstatuteb:  Insitbancb. 
On  the  facts  stated,  held,  that  a  member  of  a  fraternal  so- 
ciety had  fully  complied  with  the  rules  and  regulations 
thereof  and  that  the  delivery  of  his  certificate  by  such 
order,  to  an  officer  of  the  subordinate  lodge  of  which  he 
was  a  member,  was  a  delivery  to  him.  Tracy  v.  Supreme 
Court  of  Honor 189,  195 

BHiIiS  and  notes,     see  Evidengb,  8.    Frajjd,  7»  8.    Patmsnt. 

PUSAOmO,  3.      USUBY. 

1.  Action  on  ,  Note:  Evidengb  Suffxcobnt.  Bvidence  ex- 
amined, and  found  sufficient  to  sustain  the  verdict  and 
judgment  rendered  thereon.    McCleneghan  v.  Norton 209 

2.  Consideration:  Aobeement  to  Convey.  Construction.  A 
note,  in  the  usual  form,  contained  a  stipulation  on  the 
back  thereof  in  these  words:  *'This  note  is  not  payable  until 
the  south  half  of  the  southeast  quarter  and  the  south  half 
of  the  southwest  quarter  of  section  twenty-six,  township 
28,  range  38,  is  deeded  to  M.  B.  Ganow."  Held,  (1)  That  the 
entire  instrument  did  not  of  itself  show  an  agreement  to 
convey  the  land  described  in  the  stipulation.  (2)  That  the 
defendant,  by 'objecting  to  evidence  as  to  the  consideration 
for  the  note  on  the  ground  that  the  note  itself  showed  the 
consideration,  was  not  committed  to  the  theory  that  the 
consideration  for  the  note  was  such  agreement  to  convey. 
Enlow  Cattle  Co,  v,  Ganow 513 

3.  Contradicting  Terms:  Evidence  of  Pabol  Aobeement.  The 
terms  of  a  promissory  note  can  not  be  contradicted,  altered 
or  varied  by  evidence  of  a  prior  or  contemporaneous  parol 
agreement  between  the  payor  and  the  payee.  Aultman, 
Miller  d  Co,  v.  Hawk 582 

4.  Directing  Verdict:  Evidence  Insufficient.  Bvidence  ex- 
amined, and  held  that  it  was  error  to  direct  a  verdict  for 
the  defendants.    Enlow  Cattle  Co,  v.  Ganow 513 
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5.  Dae  Bills:  Intebest.  A  due  bill  draws  interest  from  the 
day  of  its  date  in  the  absence  of  some  provisions  therein 

to  the  contrary.    EHate  of  Bennett  v.  Taylor 800 

6.  Ghuuranty:  LiABiLrrr  of  Guabantob.  The  liability  of  a 
guarantor  is  separate  and  distinct  from  that  of  the  makers 
and  sureties  on  a  promissory  note.    Anderson  v.  Hall 494 

7.  Taymenty  Application  of:  Meboeb  in  Judqicent.  An  In- 
debtedness on  notes,  which  is  by  express  agreement  incor- 
porated, with  other  indebtedness,  into  other  notes,  and 
finally  merged  into  a  judgment  on  the  last  note,  will  be  held 
to  have  existed  from  the  inception  of  the  first  note,  al- 
though open  accounts  have  been  made  and  settled  in  much 
larger  amounts  in  the  meantime.     Omaha  Brewing  Ats^n 

V.   Zeller 198 

8.  Pleading  Inanfllcient.  The  answer  set  out  in  the  opinion, 
and  held  not  to  state  a  defense.    Aultman^  Miller  d  Co. 

V,   Hawk 582 

BONA  TIDES.     See   Fbaudulbnt   Coir?KTAKOBS,   12.     MALidOUS 
Peosbodtion,  6,  7.    Pleading,  3.    Usubt. 

BOEIML    See  Attaohment,  1-7. 

BOTJKDABIES.    See  Advebsb  Possession,  1,  2. 

1.  Agrreement  Fiadng  Them:  Bindino  Effect.  Where  the 
true  boundary  line  between  adjoining  owners  is  uncertain 
and  unknown  to  them  and  may  be  ascertained  only  at  more 
or  less  trouble  and  expense,  an  executed  agreement  to  ao> 
cept  and  abide  by  a  certain  line  as  such  boundary,  is  bind- 
ing upon  the  parties  and  subsequent  purchasers  having 
notice  thereof,  although  the  boundary  agreed  upon  may  not 

be  the  true  line.    Egan  v.  Light 127 

2.  Description  of  Land:  Insufficient.  The  description  in 
the  decree,  of  the  lands  in  controTersy,  held^  not  sul&ciently 
definite  and  certain.    Egan  v.  Light 127 

BEEACB:  OF  KABBIAQE  PBOMISE. 

1.  Damages:  Evidence  Insufficient.  Evidence  examined, 
and  held  not  sufficient  to  sustain  the  promise  of  marriage 
alleged  in  the  petition.    JoTiansen  v,  Modahl 411 

2.  ICeasure  of  Damages:  Reputation  as  to  Wealth.  In  an 
action  for  breach  of  promise  of  marriage,  the  general  reputa- 
tion of  the  defendant  for  wealth,  as  distinguished  from  his 
actual  circumstances,  is  not  a  proper  matter  to  be  taken 
into  account  in  estimating  the  amount  of  damages.  Johan- 
sen  V,  Modahl 411 

BBIEFa    See  Appeal  and  Bbbob,  8,  12. 
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BBOXEBS.     See  Fbaxtds,  Statute  of. 

BTJXLDING  AND  LOAN  ASSOCIATIONS. 

Contract  Unconscionable:  Mobtoages.  Record  examined,  and 
J^eld  that  the  decree  appealed  from  is  as  favorable  to  ap- 
pellant as  equity  will  permit  Chadron  Loan  d  Building 
Ass^n  V.  Hayes « 685 

BIJBBEN  OF  PBOOF.     See  Fraudulent  Cokvetangibs,   12.   13. 

MOBTGAOES,   29.     RAILBOADS,  1.      TBIAIi,  1. 

CANCELLATION.    See  Insubakge»  5,  7,  19.    Taxation,  3. 
GHALLENQE.    See  Jubt. 
CHAMBEBS.    See  Mobtgaoes,  22. 

CHATTEL  MOBTOAGES.  See  Vendor  and  Pubchabeb. 

1.  Foreclosure:  Injunction.  Where  an  injunction  is  necessary 
to  a  successful  foreclosure  of  a  chattel  mortgage,  it  is  error 

to  refuse  one.    Monnich  i>,  Schwartz 811 

2.  Foreclosure:  Statutobt  Method:  Equity:  Jurisdiction. 
"Notwithstanding  the  parties  to  a  chattel  mortgage  have  stip- 
ulated therein  for  the  foreclosure  and  sale  of  the  mortgaged 
property  by  advertisement  in  the  manner  authorized  by  stat- 
ute, a  court  of  equity  has  jurisdiction  to  entertain  an  action 
thereon,  and  adjudicate  the  respective  rights  of  the  parties 
in  such  action.  The  statutory  method  of  foreclosure  is  not 
exclusive.  Meeker  v,  Waldron,  62  Neb.,  689,  87  N.  W.  Rep., 
539.    Monnich  v,  Schtoartz 811 

3.  Sales  by  Mortgagor  in  Possession:  Vauditt.  Where,  either 
by  the  terms  of  the  mortgage  or  by  contemporaneous  under- 
standing, the  mortgagor  of  chattels  in  possession  thereof  is 
permitted  to  sell  the  goods  in  the  ordinary  course  of  trade 

for  his  own  benefit,  such  mortgage  is  fraudulent  and  void  as 
to  creditors.    Black  v.  Fuller 803 

COLLATEBAL   ATTACK.     See   Infants,   4.     Judgment,   7,   10. 
QuiffTiNO  Title,  2. 

COLLEGES  AND  VNIVEBSITIES. 

1.  Agent  of  State:  Principal  and  Agent.  The  State  University 
of  Nebraska  is  a  state  institution,  and  its  board  of  regents 
is  an  agent  of  the  state.  State  v.  Moore,  46  Neb.,  at  page  379, 
followed  and  approved.    Von  For  el  v.  State 843 

2.  Mandamus:  Case  Distinguished.  Staie  v,  Mortenaen,  — 
Neb.,  — ,  95  N.  W.  Rep.,  831,  examined  and  distinguished. 
Yon  Forel  v.  State .' 843 

8.  Ministerial  Acts  of  Begents:  Mandamus.  The  board  of 
regents  of  the  State  University,  in  allowing  certificates  for 
salaries  of  professors  in  that  institution  duly  fixed  by  law, 
act  ministerially,  and  mandamus  will  lie  to  compel  their 
action  in  this  particular.    Yon  Forel  v.  State 843 
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CX>NnDSVTIAIi  BELATIOKB.     See  Fbauduixnt  CbHYKTAHOBBy 
11. 

COmiBJCATIOK.    See  Appeal  ahd  Bbbob,  89.    Moktoai»b,  2%,  BL 

COmrLICT  07  laws,    see  Insueanob,  8,  9. 

CONSIDB&ATIOK.  See  FBAUDUuurr  Coif?XTAifGE8,  2-4.  Husbaito 
▲ITD  Wnv. 

COVBOLIBATIOK.    See  Inbubaitcb,  U. 

CX>KSTITX7TI0K.    See  Hkhwats,  8. 

COKtfriTU  TIOKAL  I«AW.    See  Taxation,  7. 

00K8TBUCTI0K.  See  Bills  and  Nutbb,  2.  Oonibaois,  4,  S. 
Bjxgtment,  3.  Insubance,  9,  20,  21.  LnoTATiON  or  Ao- 
noNB,  1.  Mechanics*  Liens,  4,  6.  Mobtqaoes,  32.  Pat- 
icsNT.  Schools  and  School  Disiugtb,  2.  Stipulations. 
Taxation,  4,  7.  Trial,  19. 

COKTBMPT. 

Appeal  and  Brror.  Orders  and  Judgments  of  the  district  ooart 
in  proceedings  for  contempt  are  reviewable  in  this  court  by 
petition  in  error  only    ThompMon  v,  Nelaon 687 

OONTHnTAHCX.    See  Plkadino,  2. 

L  Discretioxi.  An  application  for  a  continuance  is  addressed  to 
the  sound  discretion  of  the  trial  court,  and  unless  it  appears 
that  there  has  been  an  abuse  of  such  discretion,  its  ruling 
will  not  be  disturbed.    Mile9  v,  Ballantine 171 

2.  Discretion.  Where,  by  the  rules  of  the  trial  court,  it  is  pro- 
vided that  applicatiortis  for  continuances  must  be  filed  on  or 
before  the  first  day  of  the  term,  and  where  it  appears  that 
such  application  is  not  filed  until  the  cause  is  called  for  trial, 
and  in  the  application  itself  it  is  not  shown  that  the  appli- 
cant has  used  reasonable  diligence  to  procure  counsel,  and 
obtain  the  testimony  of  witnesses  whose  evidence  he  alleges 
is  necessary  to  enable  him  to  proceed  to  trial,  it  is  no  abuse 
of  discretion  to  overrule  the  application.  Mile$  9.  Ballantine,  171 

OOKTBAOTS.  See  Bills  and  Notes,  3.  Buildino  and  Loan  Asso- 
ciations. GouBTS,  4,  6.  Evidence,  9.  Frauds,  Statute  of. 
Fraudulent  Conveyances,  6,  6.  Gamino,  1,  2.  Insurance, 
10-13,  17,  21.  Mortgages,  23,  46.  Party  Walls,  2.  Flxad- 
iNG,  5.  Principal  and  Agent,  5.  Sales,  2.  Trial,  2.  War- 
ranty, 1,  2. 

1.  Breach:  Damages:  Defense:  Appeal  and  Error.  In  an 
action  to  recover  damages  for  an  alleged  breach  of  contract, 
where  the  defense  Interposed  is  a  termination  of  the  agree- 
ment, according  to  the  terms  and  in  the  manner  provided  toir 
therein,  the  verdict  of  a  Jury  will  not  be  set  aside  unless  it 
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is  unsuiH;K>rted  by  the  erldenee  and  is  clearly  wnmg.    Par- 
kinav.  Missouri  P.  R.  Oo 1 

2.  Breach:  Damages:  ESvidencb  Requisxd.  In  an  action  to 
recover  damages  against  a  railroad  company  for  refusing  to 
carry  out  a  contract  to  purchase  gravel  which  was  to  be 
called  for  when  wanted  and  to  be  in  the  judgment  of  the 
defendant's  superintendent  suitable  for  ballasting  the  road, 
where  the  making  of  any  objection  for  unsuitabillty  is 
denied,  it  is  asking  too  much  to  require  plaintiff  both  to 
prove  an  ofter  of  gravel  to  which  no  objection  on  that  ground 
was  made  during  the  life  of  the  contract  and  also  that  the 
gravel  was  suitable.   Parkins  v.  Missouri  P.  R,  Oo 13 

8.  Breach:  Instbttotions  Appboved.  Instructions  examined, 
and  held  that  they  were  properly  given  and  fairly  submitted 
the  case  to  the  jury.   Parkins  v.  Missouri  P.  R.  Oo 1 

4.  Construction:  Bvidengb:  Contempobanbous  Pabol  Aobee- 
ifBHT.  Where  a  contract  to  sell  machinery  and  put  it  in 
place  is  in  writing  and  free  from  ambiguity,  evidence  as  to 
a  prior  or  contemporaneous  parol  warranty  is  inadmissible. 
Kummer  v,  Dubuque  Turbine  and  Roller  Mills  Oo 347 

6.  Constmotion:  Tttlb  to  Rebate:  Sale  of  Govebnicent  Lanb: 
Resale  by  Pubohassb:  Rebate  bt  Govebnment.  Appellee 
purchased  certain  lands  from  the  United  States  at  a  price 
much  above  their  appraised  value,  paying  one-fourth  of  the 
purchase  price  in  cash.  Before  any  further  payments  had 
been  made  he  sold  part  of  the  lands  to  appellants,  who  in  ad- 
dition to  cash  payment,  agreed  to  assume  and  pay  to  the  gov- 
ernment the* unpaid  three-fourths  of  the  original  purchase 
price.  Prior  to  this  sale  appellee  and  other  purchasers  of  like 
lands  were  pressing  a  claim  to  have  the  government  remit 
from  the  purchase  price  of  their  lands  all  sums  in  excess  of 
the  appraised  value  thereof,  and  be  a  part  of  the  contract  of 
sale  from  appellee  to  appellants  it  was  agreed  that  if  the  gov- 
emment  should  make  this  rebate  appellee  was  to  receive  one- 
half  thereof  or  of  any  amount  of  which  rebate  should  be 
granted.  Held,  That  the  contract  was  valid  and  should  be 
enforced.    Oumaer  v.  Day. 320 

6.  Evidence  of  Contemporaneous  Oral  Agreement.  Evidence 
of  a  .contemporaneous  oral  agreement  is  inadmissible  to 
contradict  or  vary  the  terms  of  a  written  contract.    Peterson 

V,  Ferhrache 249 

7.  Mistake:  Rsfobmation  in  Equity:  Insubance.  Where  the 
parties  to  a  written  contract,  by  reason  of  a  misconception  of 
the  legal  Import  of  certain  langruage  used  in  reducing  their 
oontract  to  written  form,  fail  to  incorporate  therein  the 
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actual  agreement  entered  into  between  them,  equity  will 
grant  relief  in  a  proper  case  by  reformation  of  the  contract, 
confcNrming  it  to  the  intention  of  the  partiea.  Lansinff  v. 
Commercial  Union  AsBurance  Co,,  lAmUed 140 

8.  Verbal,  for  Purchase  of  Land:  Possession:  Fbaudui^nt 
Ck>NVETANCKs.  A  Torbal  contract  for  the  ccmveyance  of  land 
can  not  be  enforced  when  it  is  shown  that  no  change  of  pos- 
session has  taken  place  in  pursuance  thereof.  Bradt  v.  Hart- 
son 889 

9.  Warranty:  Pabol  Evidence  of  Subsequent  Wabbanties: 
Admissibilitt.  Parol  evidence  of  a  subsequent  agreement 
whereby  the  seller  made  further  tCad  different  warranties,  in 
order  to  induce  the  buyer  to  execute  notes  for  the  purchase 
price,  notwithstanding  he  claimed  the  original  warranty  was 
not  complied  with,  is  admissible.  McCormick  Harvesting 
Machine  Co.  v,  Hiatt 587 

10.  Warranty:  Waiveb  of  Tebms.  A  provision  in  a  contract  for 
sale  of  a  machine  that  it  shall  be  warranted  according  to  the 
terms  of  a  written  warranty,  contained  therein,  "without 
addition  or  erasure/'  does  not  preclude  an  agent  of  the  seller 
from  waiving  such  terms  or  some  of  them  after  the  machine 
has  been  delivered.  McCormick  Harvesting  Machine  Co.  v, 
Hiatt 687 

11.  Written:  B^udulent  Representations:  Pleading:  E*vi- 
denge:  Admissibilitt.  Where  a  written  contract  made  the 
basis  of  an  action  is  impeached  by  proper  pleadings  on  the 
ground  that  it  was  procured  by  the  fraud  of  the  plaintiff,  evi- 
dence is  admissible  in  support  of  the  fraudulent  representa- 
tions alleged.    Batter  v.  Taylor 701 

12.  Written:  Fraudulent  Representations:  Pleading:  Evi- 
dence: Admissibility.  Fraud  must  be  specifically  alleged 
and  the  fraudulent  motive  charged  in  the  answer;  otherwise 
the  answer  will  be  insufficient  to  lay  the  basis  for  the  in- 
troduction of  testimony.  Modified  on  rehearing.  Bauer  v. 
Taylor , 701,  710 

CX>n!rBIBTTTION.    See  Attachment,  10. 

CX)HVEBSION. 

1.  Action  by  Assignee  of  Seller:  Action  fob  Pbioe  of  Pbopebtt. 
The  assignee  of  one  who  has  sold  property  which  has  not 
been  paid  for  has  only  an  action  for  its  price.  He  cannot 
recover  for  a  conversion.    Carlson  v,  Jordan 859 

2.  Authorized  by  Plaintiff:  Action  fob  Pbigb  of  Pbofebtt. 
No  action  for  conversion  will  lie  on  account  of  a  disposition 
of  property  which  plaintift  admits  authorizing.    If  he  has  an 
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action,  it  is  for  the  price  of  the  property.    Carlson  v.  Jor- 
dan   ; 359 

8.  Set-off  and  Counter-claim:  Evidence  Sufficient.  Evidence 
examined  and  found  to  support  the  verdict.  Anderson  v. 
Drees 474 

OOKVEYANCES.    See  Homestead,  2,  3. 

OOBPOBATIONS.    See  Pbincifai.  and  Agent,  5. 

ICanufacturing:  Statutes.  Bolton  v.  Nebraska  Chicory  Co.,  — 
Neb.,  — ,  96  N.  W.  Rep.,  148.  Chase  v.  Nebraska  Chicory  Co.. .  756 

COSTS.    See  Mobtqages,  55.    Tbndeb,  1,  2.    Trial,  18,  43,  46. 

1.  Judgment  tor,  Not  Final.  A  judgment  for  costs  only  is  not 
final  and  is  not  reviewable  in  this  court  Thompson  v.  Nelson,  687 

2.  Payment:  Pboof  of.  The  testimony  of  the  witness  who 
paid  them  is  competent  proof  of  a  payment  of  costs.  Arabian 
Horse  Co.  v.  Bivens '823 

3.  Betaxing:  Discbetion:  Scope:  Statutes.  In  the  matter 
of  taxing  costs  "the  discretion  conferred  on  the  courts  by 
section  623  of  the  Code  is  not  an  arbitrary,  but  a  legal,  one, 
to  be  exercised  within  the  limits  of  legal  and  equitable  prin- 
ciples." Wallace  v.  Sheldon,  56  Neb.,  55,  76  N.  W.  Rep.,  418, 
followed  and  approved.  Albers  v.  Dillavou 340 

COUNTIES.     See  Sheriffs  and  Constables,  1.    Taxation,  3,  4. 
Watebs  and  Water  Courses. 

1.  Jurisdiction:  Highways:  Records:  Lapse  of  Time.  When- 
ever it  becomes  necessary  to  invoke  the  record  of  proceedings 
of  an  official  tribunal  of  limited  powers  for  the  purpose  of 
establishing  a  substantive  right  or  title,  it  is  indispensable 
to  the  success  of  the  party  relying  thereupon  that  it  be  shown 
affirmatively  that  the  body  had  acquired  jurisdiction  of  the 
subject  of  its  action.  If  he  fails  so  to  do,  the  mere  lapse  of 
time  will  not  supply  the  omission.    Postal  v,  Martin 634 

2.  Salary  of  Clerk:  Fees.  Mitchell  v.  Clay  County,  96  N.  W. 
Rep.,  673,  followed.    Smith  v.  Clay  County 872 

COTTNTY  GLEBK*    See  Countibb,  2. 

COXr&TS. 

1.  Appeal  and  Error:  Probate  Matters:  Jurisdiction,  hi 
appeals  in  probate  proceedings  under  sections  42  to  48, 
chapter  20,  Compiled  Statutes  [Annotated  Statutes,  sections 
4806  to  4812],  the  district  court  acquires  Jurisdiction  of  the 
appeal  upon  filing  of  a  transcript.    Rhea  v.  Brown 461 

2.  Appeal  and  Error:  Probate  Matters :  Jurisdiction:  Super* 
sbdeas:  Estoppel.  But  the  district  court  has  jurisdiction 
after  the  transcript  is  filed  to  determine  whether  or  not  a 
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bond  was  necessary,  and  If  it  holds  that  none  was  required, 
and  the  appeal  ^iroceeds  to  a  final  judgment  which  remains 
unmodified  and  in  full  force,  such  Judgment  is  conclusive 
upon  the  parties,  and  cannot  be  attacked  collaterally  for  the 
failure  to  give  bond.    Rhea  v,  Broton. 461 

8.  Appeal  and  Error:  Pbobate  Mattebs:  Sxtpebsedeas:  Dis- 
KI88AI..  If  the  appeal  is  one  in  which  a  bond  is  required, 
it  will  be  dismissed  in  case  no  bond  was  furnished  within  the 
time  fixed.    Rhea  v.  Broton 461 

4.  Jurisdiction  of  District:  Pbobatb:  Contract  to  Administer 
Estate:  Specific  Performance.  The  district  court  has  no 
original  Jurisdiction  of  a  suit  in  equity  for  specific  perform- 
ance of  a  contract  entered  into  by  the  heirs  at  law  and  next 
of  kin  of  a  testator,  for  the  purpose  of  settling  a  will  con- 
test, to  set  aside  probate  of  the  will,  diyide  the  estate  among 
the  contracting  parties  in  certain  proportions,  and  admin- 
ister such  estate  out  of  court    Genau  v,  Roderick 436 

6.  Jurisdiction  of  Probate:  Exclusite:  Contract  to  Admin- 
ister Estate:  Specific  Performance.  Suit  for  such  purpose 
must  be  brought  in  the  county  court,  which  has  full  and 
complete  equity  powers  as  to  all  matters  within  its  exclusiye 
Jurisdiction.    Genau  v.  Roderick 436 

COVENAKTS.    See  Party  Wauls,  L 

COVEBTTTBB.    See  Mortoages,  28,  29. 

CBEDITOBS'  STTIT.    See  Receivers,  1,  2. 

Evidence  of  Judgment:  Execution.  In  order  to  maintain  an 
action  in  the  nature  of  a  creditors'  bill  in  aid  of  execution, 
to  set  aside  a  deed  and  subject  the  land  described  therein 
to  the  payment  of  a  Judgment,  it  is  necessary  to  prove,  by 
some  competent  evidence,  the  existence  of  a  valid  Judgment 
Hayek  v,  Pracheil 528 

CBHEIKAL  law.    see  Appeal  and  Bbbob,  16. 

1.  Pleading:  Plea  in  Abatement:  Evidence:  Intoxicating 
Liquors.  Where  &  defendant  files  a  plea  in  abatement  to 
some  of  the  counts  in  an  information,  in  which  he  alleges 
that  he  has  never  had  a  preliminary  examination  thereon, 
and  the  state  denies  the  facts  stated  in  the  plea,  he  must  es- 
tablish such  facts  by  competent  evidence  or  his  plea  will  be 
overruled.    Everson  v,  Btate • 109 

2.  Preliminary  Examination:  Evidence  of  Ck>MPLAiNANT: 
Impeachment:  Bastardy:  Statutes.  In  a  proceeding 
under  chapter  37,  Compiled  Statutes,  the  testimony  given  by 
the  complaining  witness  at  the  preliminary  examination  is 
not  original  evidence,  but  may  be  introduced  for  the  purpose 
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ORTmrrWAIi  law— OoncZiided. 

of  oonfirmlng  or  impeaching  the  testimotoy  of  the  complain- 
ing witness  at  the  trial;  hut,  as  the  order  of  proof  is  largely 
within  the  discretion  of  the  trial  court,  heldj  not  prejudicial 
error  to  admit  in  evidence  a  transcript  of  such  testimony  be- 
fore the  direct  examination  of  the  complaining  witness. 
Morgan  v.  Stone 116 

8.  Preliminary  Examination:  Waiver:  Bffbot:  iNToxiCATiNa 
LIQT70BS.  Waiving  a  preliminary  examination  in  a  misde- 
meanor case  cures  all  defects  in  the  warrant  upon  which  a 
defendant  is  arrested;  and  where  one  of  the  grounds  of  a 
plea  in  abatement  is  a  defect  in  the  warrant,  and  the  state, 
by  denial,  joins  Issue  thereon,  It  is  Incumbent  upon  the  de- 
fendant, in  order  to  sustain  his  plea,  to'  show  that  he  has  not 
waived  his  preliminary  examination.    Everaon  v.  State 109 

CHOPS. 

1.  Foreclosure:  Lien  in  LiEasb:  Residue.  In  foreclosing  a 
lien  granted  upon  crops  by  the  terms  of  a  lease  it  is  compe- 
tent for  a  court  of  equity  to  refuse  to  retain  more  of  the 
crops  than  are  necessary  to  discharge  the  amount  due. 
Monnich  v.  Schwartz 811 

2.  Ownership:  Injunction:  Evidence  Sufficient.  Evidence 
examined,  and  held  sufficient  to  sustain  the  Judgment  of  the 
district  court    Dawson  County  Nat,  Bank  v,  Oldfather. . . .  368 

CROSS-EXAMINATION.    See  Afpeai.  and  Ebbob,  49.    Tbial,  8-6. 

DAMAGES.  See  Animals.  Attachment,  6.  Bbeaoh  of  Mabbiagb 
Promise,  1.  Contracts,  1,  2.  Fraud,  6.  Highways,  2-4,  6. 
Injunction,  1.  Landlord  and  Tenant.  Licenses,  1.  Mu- 
nicipal Corpobations,  1,  4.  Negligence,  2,  4-6.  Pabtt 
Walls,  2.  Railboads,  1-5.  Replevin,  7.  Strket  Railboads, 
1,  2.    Tbial,  7. 

Punitive:  Failure  to  Caution  Jubt  Against:  Libel  and  Slan- 
DEB.  Failure  to  caution  the  Jury  against  punitive  damages 
is  not  error  where  the  court  has  instructed  them  to  allow 
such  damages  as  "under  all  evidence  would  be  a  Just  com- 
pensation for  the  injury."    Whiting  v.  Carpenter 342 

DECEIT.     See  Fbaud,  1. 

DECLARATIONS.    See  Evidence,  6. 

DEEDS.    See  Evidence,  1, 10.    Mobtgaoes,  27,  54. 

1.  Description:  Evidence  in  Aid  of.  The  description  in  a  deed 
may  be  aided  by  extrinsic  evidence.   Keplinger  v.  WooUey. . .  282 

2.  Execution  of:  Evidencb  Confligtino.  The  sole  question  in 
this  case  is  the  execution  and  delivery  of  a  deed,  which  plain- 
tift  says  was  given  him  by  a  third  party  as  the  deed  of  de- 

63 
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fendant,  and  vbfcb  was  lost  without  recording,  and  wUeh 
d«teiidant  says  he  never  made  nor  delivered  nor  received  a 
conBtderatlon  for.  Tbe  decree  rendered  tor  defendant  on  thla 
conflicting  evidence  will  not  be  disturbed.    Power  v.  AJte». .  42S 

DBFICIENCY.    Bee  MOBTaAOES,  28-32,  65. 

SKKAim.    See  Ytxeivits,  t. 

DESCBNT  AND  SISTBIBnTIOM.    See  Hoiostud,  %. 

DB8CBIPTI0K.  See  Aitaohuent,  4.  BounDAUiB,  3.  Dkeds,  L 
Ejectment,  3,  i.    Mobtoaoes,  34,  36. 

BBIBt^IVES. 

Svldence:  Weight:  iNSTBUcnonB:  InTOxicATiRa  LiQirons.  An 
Instruction  cautioning  tbe  Jury  a«  to  the  weight  tb&t  should 
be  given  to  the  evidence  of  detectives  examined,  and  held, 
that  it  did  not  Invade  the  province  of  the  Jury  and  was  prop- 
erly given.    Bveraon  v.  State 109 

DIBECTTN'O  VBBDICT.  See  Attachment,  6.  Biiis  ahd  Notbb,  4. 
Issues,  2.  Malicious  Pbosgcution,  1-3.  Raiiboads,  6. 
Teial,  S-11,  IE. 

DI80&ETI0N.  See  CoHTiNnAtiCK,  1,  S.  Costs,  3.  Judouknt,  3. 
MuKTu.kUKS,  23.  New  Trial,  1.  Puahinu,  1,  7.  Pledoxs,  X. 
TUAL,  19,  23. 

DISMISSAL.    See  Coubts,  3.    Justices  or  thx  Feaob,  1. 

DISTB£SS.    See  Taxation,  6. 

EAB£MENTB.     See  MuniciFAi.  Cobfoutions,  L 

1.  Highways:  Advebsb  Possesbioh:  Bvmiitcx  CoitrucTnra: 
Appeal  The  question  whether  the  pabllc  haa  acquired  by 
exclusive  adverse  iMssesslon  and  user  an  easement  lor  high- 
way purposea,  U  one  of  fact  which,  when  decided  by  the  dis- 
trict court  from  conflicting  evidence,  will  not  ordinarily  be 
re-examined  upon  an  appeal.    Postal  v.  Martin 634 

a.  Highways:  Evidence  of  Ihtekt.  The  passive  permission  by 
the  owner  of  lands  of  the  use  of  them  by  the  public,  is  not 
alone  eviclence  of  an  intent  to  dedicate  them  to  such  use. 
Postal  V.  Martin.... 634 

3.  Protection  of  Injunction:  Injunction  Is  a  pnver  ranedy 
to  protect  aintinst  an  interference  with  the  enjoyment  of  an 
easement,    Keplinger  v.  Wooisey 383 

4.  Bemoving  Obstructions.  A  party  aggrieved  may  peacefully 
remove  an  obstruction  from  the  enjoyment  of  an  easement 
without  committing  an  illegal  act    KepUnger  v.  Wooltev 382 
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SJECTMENT.    See  Advebse  Posbesbion,  4.    Jxtdgment,  10,  11. 

1.  Adverse  Possession:  £^idekc3&  Sufficisnt.  Evidence  held 
to  be  sufficient  to  sustain  general  finding  for  defendant  on 
each  of  the  two  defenses  disclosed  in  the  evidence.    Williams 

V.  Shepherdson 608 

2.  Adverse  Possession:  Pasties:  Husband  and  Wife:  Homib- 
8TEAD.  A  Judgment  in  an  action  in  ejectment,  in  favor  of 
one  holding  the  paper  title  to  real  estate,  against  one  claim- 
ing by  adverse  possession,  is  not  binding  on  the  wife  of  the 
latter,  if  not  a  party  thereto,  in  a  subsequent  action  brought 
by  her  to  protect  her  homestead  rights  in  such  premises, 
where  it  appears  that  the  adverse  possession  had  ripened  into 
a  title  in  fee  before  the  action  against  her  husband  was 
brought     Silk  v.  McDonald 34 

3.  Description:  Pleading:  Constbugtion.  Where  the  peti- 
tion in  an  ejectment  suit  contains  a  particular  description, 
by  courses  and  distances,  of  the  land  sought  to  be  recovered, 
such  description  will  prevail  over  a  general  statement  that 
the  land  is  a  part  and  parcel  of  a  certain  lot     Gushing 

V,   Ponness 669 

4.  Description:  Pleading:  Evidence.  Evidence  of  ownership 
and  right  to  the  possession  of  the  south  twenty  feet  of  lot 
155  in  the  village  of  Grafton  will  not  sustain  a  judgment 
for  the  possession  of  a  tract  of  land  described  therein  as  com- 
mencing eighteen  feet  north  of  the  southeast  corner  of  lot 
155,  running  thence  east  forty  feet,  thence  north  two  feet, 
thence  west  forty  feet,  thence  south  on  the  west  line  of  said 
lot  two  feet  to  the  place  of  beginning,  although  there  is  a 
general  statement  therein  that  the  tract  is  a  part  and  parcel 

of  said  lot.    Gushing  v.  Gonness 669 

6.  Judgment,  Conclusiveness  of:  Two  Tbials.  With  the  ex- 
ception that  parties  are  entitled  to  two  trials  in  ejectment 
suits,  the  judgments  in  such  actions  are  as  conclusive  as  in 
any  other.  Bryant  v.  Estabrook,  16  Neb.,  217.  Miles  v,  Bal- 
lantine 171 

6.  Bent:  Vbbdict  Not  Excessive.  Evidence  examined,  and  held 
that  the  amount  of  the  verdict  for  rents  and  profits  of  the 
real  estate  in  question  was  not  excessive.  Miles  v.  BaUan- 
tine  171 

SLECnOK.    See  Pleading,  6. 

BLECnOK  07  REMEDIES.    See  Mobtgaobs,  32. 

EMIITBITT  DOMAIN.    See  Highways,  2-6.    Municipal  Cobpoba- 

TIONS,  1. 

BQUAUQ5ATI0N.    See  Taxation,  6-lL 
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SQuItx.    See  Chattel  Mobxqagsb,  2.    Contraots,  7.    Fbaudulkrt 
C0NVETANOE8,  10.    Insuiunce,  10-13.   Judgment,  17. 

'* Adequate  Bemedy  at  Law":  Injunction.  The  term  "ade- 
quate remedy  at  law"  means  a  remedy  which  Is  plain  and 
complete  and  as  practical  and  efficient  to  the  ends  of  Justice 
and  its  prompt  administration  as  the  remedy  in  equity. 
Keplinger  v,  WooUey • 282 

E8T0FPBL.    See  Coubts,  2.    Mobtqagbs,  24,  26,  42/48.    Municepai. 

CORPOBATIONS,  11.     TBIAL,  87. 

EVIDENCE. 

Conflicting.  See  Appeal  and  Bbbob,  16^17.  Attachment,  9. 
Deeds,  2.    Easements,  1.    Tbial,  16. 

General.    See  Appeal  and  Ebbob,  8,  18,  19,  21,  23,  28,  47.    At^ 

TACiiMENT,  2,  4,  5.    Bills  and  Notes,  3.    Contbacts,  2,  4,  6, 

9, 11,  12.    CBEDrroRS'  Suit.    Cbiminal  Law,  1,  2.    Deeds,  1. 

Detectives.    Easements,  2.     Ejectment,  4.     Exceptions, 

Bill  or.     Fobcible  Entby  and  Detaineb,  1.     Fbaud,  7. 

,'  Fbaudulent  Conveyances,  3.    Qaming,  2.    Judgment,  2,  4, 

r  10.     Malicious  Prosecution,  4,  5.     Mobtgages,  1,  11,  36. 

('  Negligence,  1,  3.    New  Tbial,  2.    Pabtt  Walls,  2.    Plead- 

^^  ING,  11.   Pbincifal  and  Agent,  6.    Quieting  Title,  2.   Rail- 

boads,  2.    Replevin,  2.    Sales,  1-4.    Taxation,  17.    Tbial, 
2,  6,  8, 12-14,  16-19,  35,  38,  41.    Trusts,  1.    Usubt. 

InsufBLcient.  See  Attachment,  15.  Biixs  and  Nones,  4. 
Breach  of  Mabbiage  Pbomisb,  1.  Fbaudulent  Convey- 
ances, 6.  11.     Highways,  7.     Insubance,  1.     Municipal 

CORPOBATIONS,   2.      PbINCIPAL  AND  AOENT,   6.      STBEET  RaIL- 
BOADS,  1,  2. 

Sufficient.  See  Account,  Action  on.  Appeal  and  Ebbob,  11,  20. 
Attachment,  1,  11,  16.  Bastabdy,  1.  Bills  and  Notsb,  1. 
Conversion,  3.  Cbops,  2.  Ejectment,  1.  Fbaud,  2.  FBaud- 
uiJCNT  Conveyances,  4,  10.  Homestead,  7.  Insubance,  12. 
Licenses,  2,  3.  Malicious  Prosecution,  1-3,  7.  Mechanics' 
Liens,  7,  9.  Mortgages,  7, 18,  27,  28,  37,  44.  Pbincipal  and 
Agent,  2.  Quieting  Title,  1.  Railboads,  3«  6.  Replevin, 
4.  Sheriffs  and  Constables,  2.  Telbgbaphb  and  Tele- 
phones.   Tbespass.    Tbial,  9,  10,  42. 

1.  Absence  of  Deed:  Introduction  of  Rboobd.  The  record  of 
a  deed  may  be  shown  without  ihqulry  as  to  the  original 
whenever  the  evidence  as  a  whole  fairly  indicates  that  the 
original  Is  not  in  the  possesion  or  under  the  control  of  the 
party  offering  such  proof.    Staunchfleld  v,  Jeutter 847 

2.  Account  Book  of  Decedent:  Chabges  by  Him:  Admissibil- 
ity: Prejudice.  The  admission  in  evidence  of  a  book  show- 
ing an  account  between  a  decedent  and  one  who  has  filed  a 
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claim  against  his  eBtate,  la  not  prejudicial  error  where  all 
the  Items  which  the  court  allowed  the  Jury  to  consider  are 
charges  made  by  the  decedent  against  the  claimant,  eren 
though  the  foundation  for  the  admission  of  such  book  as  a 
book  of  account  has  not  been  properly  laid.  Estate  of  Ben- 
nett V.  Taylor 800 

3.  Ambiguous  Acts:  Intent.  Where  a  person's  acts  are  am- 
biguous, and  the  effect  thereof  depends  upon  the  intention 
with  which  they  were  done,  he  may  testify  as  to  his  reason 
for  doing  them.  McOormick  Harvesting  Machine  Oo.  v. 
HiaU M7 

4.  Gondusive:  Submission  of  Fact  to  Juby.  Where  a  material 
f^t  is  conclusively  established  by  the  eyidence,  it  is  not 
error  to  omit  or  refuse  to  submit  such  fact  to  the  Jury. 
Jessen  v.  Donahue 838 

6.  Declarations  of  Becedent:  ADicissiBiLrrr  Against  CuJiff- 
ant.  Declarations  in  his  own  favor  made  by  a  decedent  in 
his  will  are  not  admissible  in  favor  of  his  estate  against  a 
party  filing  a  claim  against  the  estate.  Estate  of  Bennett 
V.  Taylor 800 

6.  Expert  Testimony  From  Kon-Expert  Witness:  Admibsi- 
bujtt.  Evidence  examined,  and  held  that  an  objection  to 
a  question  put  to  a  non-expert  witness  on  a  trial  before  a 
Justice  of  the  peace,  which  clearly  called  for  his  conclusion 
or  opinion  and  not  a  statement  of  fact,  was  properly  sus- 
tained.   Bullard  v,  Laughlin 097 

7.  Presnmptiona:  Laws  of  Fobeion  States.  It  Is  presumed 
that  the  laws  of  another  state  are  the  same  as  our  own  in 
absence  of  proof  to  the  contrary.    Btaunchfleld  v.  Jeutter. . .  847 

8.  Prima  Facie:  Bills  and  Notes:  Pboduotion  at  Tbial:  Pay- 
ment: Replevin.  In  an  action  in  replevin  by  a  mortgagee^ 
the  production  at  the  trial,  from  the  possession  of  the  plain- 
tiff, of  the  notes  evidencing  the  debt  and  payable  to  him,  is 
prima  facie  evidence  that  they  have  not  been  paid.    Beagney 

V.  Case  Threshing  Machine  Co 768 

9.  Production  of:  Gontbaots.  The  particular  place  where 
witness  put  an  executed  contract  after  settlement  with  re- 
gard to  it  is  immaterial  where  all  the  essential  facts  as  to 
it  and  its  custody  are  in  evidence  and  undisputed.  Arabian 
Borse  Co.  v.  Bivens 828 

10.  Becord  of  Deed:  When  Pbimabt:  Statutes.  Where  the 
record  of  a  deed  is  primary  evidence,  by  virtue  of  section  18, 
chapter  73,  Compiled  Statutes  [Annotated  Statutes,  section 
10818],  the  rule  that  there  are  no  degrees  of  secondary  evi- 
dence does  not  apply.    Btaunchfleld  9.  Jeutter 847 
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IL  Snffldent:  Afpkax.  aitd  Bbbob.  A  Ttfdict  and  Judgment 
thereon  will  not  be  disturbed  in  this  caart.  If  sastained  by 
sufficient  competent  evidenoe.  Cozad  Irrigation  Co,  9. 
Bame$  418 

12.  Transcript  of  Beporter's  Votes  of  Former  Trial:  Admis- 
bibujtt.  "The  law  makes  no  proTision  for  the  certificaticm 
by  the  shorthand  reporter  of  the  proceedings  of  the  district 
court,  hence  a  transcript  of  his  notes,  although  accompanied 
by  a  formal  certificate,  is  not  admissible  as  independent 
evidence."  Smith  v.  State,  42  Neb.,  356,  60  N.  W.  Rep.,  586, 
followed  sad  approYOd.    Jordan  v,  Howe. .  • 667 

BXCSPTI0N8,  BILL  07.  See  Appk^  ahd  Bbbob,  4,  22-28,  36. 
Bvldence  in  Support  of  Kotion:  Apfbu*  asd  Ebbob.  The 
evidence  upon  which  the  trial  court  acted  ta  overruling  a 
motion,  not  being  preserved  in  a  bill  of  exceptions,  and  such 
evidence  being  necessary  to  a  determination  of  the  particular 
error  complained  of,  the  ruling  of  the  trial  court  will  not 
be  disturbed.    Cox  v.  Crow 434 

BZE0I7TI0K.    See  Cbeditob's  Suit.    Judgment,  6. 

EXBCTJTOBS  AND  ABMINISTBATOBa    See  Tbial,  10. 

BXBMPTIONS.    See  Homestead,  7,  8.    Judgment,  1. 

EXPEBT  TESTIHOKY.     See  Evidence,  6. 

FALSE  BEPBESENTATIOKS.    See  Fraud,  2-4,  6. 

EEES.    See  Ck>uirnE8,  2.    Injunction,  1.    Insurance,  6. 

miDINGS.     See  Appeal  and  Error,  29,  40.    Attachment,  1,  9. 
Mechanics*  Liens,  7.    Negligence,  3.    Tbial,  46. 

ZTBES.    See  Railboadb,  1-3. 

EOBdBLE  EKTBY  AND  BETAIKEB. 

1.  Judgment:  Parol  Evidence  as  to  Basis  fob.  Parol  erl- 
dence  is  admissible  to  show  that  a  finding  of  "not  guilty" 
in  such  an  action  is  based  only  upon  want  of  service  of 
notice  to  quit    Burkholder  v,  Hollicheck 655 

2.  Landlord  and  Twiant:  Title.  In  an  action  for  forcible 
detainer  by  a  lessor  against  his  lessee  holding  over  his  term, 
the  latter  can  not  be  permitted  to  assert  a  right  of  pos- 
session under  a  title  paramount  and  adverse  to  that  of  the 
former.    Wilson  v.  Lyons 406 

3.  Notice  to  Quit:  Service  Insufficient:  Subsequent  Ac- 
tion. Where  the  plaintiff  fails  in  an  action  of  forcible 
entry  and  detainer,  because  of  want  of  service  of  the 
statutory  notice  to  quit,  the  Judgment  is  not  a  bar  to 
another  action  of  the  same  kind,  after  such  notice  has 
been  served.    Burkholder  v,  Hollicheck 656 
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VOSEIOK  LAWS.    See  Evidence,  7. 

VBJJJD.    See  Fraudulent  Ck)NVEYANCES,  4,  6,  9.    Mobtqaoes,  19,  20. 
Pbincipaii  and  Agent,  5. 

1.  Deceit:  Wasbantt:  Distincttions.  An  action  of  deceit  is 
an  action  separate  and  distinct  in  Its  nature  from  an  action 

i  for  a  breach  of  warranty  and  It  will  lie  in  cases  where 
there  is  a  warranty  as  well  as  where  there  is  none.  Hitch- 
cock V.  Oothenhurg  Water  Power  and  Irrigation  Co 620 

2.  False  Representations:  Evidence  Sufficient.  Elvidence  ex- 
amined, and  held  sufficient  to  sustain  the  judgment.  HitcJt^ 
cock  V,  Gothenburg  Water  Potoer  and  Irrigation  Co 620 

8.  False  Bepresentations:  Instructions  Criticised:  Preju- 
dice. Instructions  criticised,  but  held  not  prejudicial.  BitcTi- 
cock  V,  Gothenburg  Water  Power  and  Irrigation  Co 620 

4.  False  Bepresentations:  Knowledge  of  Falsity.  In  an  ac- 
tion for  false  representations,  it  is  not  necessary  to  prove 
that  defendant  actually  knew  the  representations  to  be  false 
at  the  time  he  made  them.    It  is  sufficient  if  the  representa- 

I  tions  were  in  fact  false  and  plaintiff  relied  upon  them  as 
being  true  to  his  damage.  Hitchcock  v.  Gothenburg  Water 
Power  and  Irrigation  Co 620 

5.  Limitation  of  Actions:  Applicabilitt  to  Realty.  Section 
12,  of  the  Code  of  Civil  Procedure,  which  bars  actions  for 
relief  on  the  ground  of  fraud  within  four  years  from  the 
discovery  of  the  fraud,  applies  to  actions  based  on  fraud 
aftecting  the  title  to  real  estate  as  well  as  to  actions  affect- 
ing the  title  to  personalty.    Kohout  v.  Thomas 80 

6.  Misrepresentations:  Damages:  Intent.  Where  one  has 
made  representations  of  fact  shown  to  be  false  upon  which 
the  other  party  has  relied  to  his  damage,  the  intent  or  good 
faith  of  the  party  making  the  representations  is  Immaterial 
in  an  action  by  the  injured  party  to  recoup  his  damages,  or 
in  an  action  by  the  former  where  the  latter  pleads  the  fraud 

of  the  plaintiff  as  a  defense.    Bauer  v.  Taylor 710 

7.  Signature  Obtained  by  Fraudulent  Bepresentations:  Neq- 
ligence:  Bills  and  Notes:  Evidence  Requibed.  Where 
the  fraud  in  obtaining  the  signature  of  the  maker  is  estab- 
lished, it  is  sufficient  for  the  maker  to  show  that  he  was 
free  from  fault  and  negligence  in  signing  the  instrument, 
and  he  is  not  required  to  show  that  he  is  not  chargeable 
with  "misplaced  confidence  in  others."  Dinsmore  d  Co.  v. 
Stimbert,  12  Neb.,  433,  modified.     Shenandoah  Nat.  Bank 

V.  Gravatte 691 

8«  Signature  Obtained  by  Fraudulent  Bepresentations:  Nbg- 
^qencb:     Bills   and  Notes.     Where  the  signature  of  a 
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person  is  obtained  to  a  promissory  note,  which  he  is  unable 
to  read,  by  false  and  fraudulent  representations,  whereby  he 
is  induced  to  believe  that  he  is  merely  signing  a  receipt, 
the  note  ca^a  not  be  enforced,  even  in  the  hands  of  a  I>ona 
fide  holder,  where  it  appears  that  the  maker  was  without 
any  fault  or  negligence  in  signing  the  Instrument  Bhenan- 
doah  Nat.  Bank  v.  Gravatte 591 

FBAUDS,  STATUTE  OF.    See  Vendor  and  Pubchaseb. 

Parol  Acceptance  of  Written  Offer:  Bbokebs.  Parol  accept- 
ance of  an  ofTer  in  writing  doe?  not  constitute  a  contract 
In  writing  subscribed  by  both  parties  within  the  purview 
of  section  74,  chapter  73,  Compiled  Statutes  [Annotated 
Statutes,  section  10258],    Spence  v.  Apley 35S 

PBAUDULENT    CONVEYAKCES.      See    Ck>NTBAcrr8,    8,    11,    12. 
Homestead,  6. 

1.  Bankruptcy:  Preference  WrriHN  Foub  Months :  Statutes. 
In  an  action  by  a  trustee  in  bankruptcy  to  recover,  under 
section  60  of  the  bankrupt  law,  the  amount  of  a  preference 
given  within  four  months  of  the  filing  of  a  petition  in 
bankruptcy,  held  error  to  instruct  the  jury  that  it  is  sufficient 
to  prove  that  the  defendant  had  reasonable  cause  to  be- 
lieve the  bankrupt  was  insolvent  *'or  that  it  was  acquainted 
with  facts  as  to  the  condition  of  said  company  that  would 
lead  to  a  reasonable  doubt  of  its  solvency/'  Farmers  d 
Mechanics  Bank  of  Havelock  v.  Wilson 606 

2.  Consideration.  A  deed  for  |300,  by  one  much  involved 
financially,  to  his  brother-in-law  of  property  worth  ad- 
mittedly |1,000,  and  probably  more,  which  the  latter  con- 
veys the  following  day  to  the  grantor's  wife  In  considera- 
tion of  |250,  is  not  for  a  sufficient  valuable  consideration 
as  against  the  grantor's  creditors.     Omaha  Brewing  Ass'n 

V.    Zeller 198 

3.  Consideration:  Husband  and  Wife:  EJvidence.  Evidence 
examined,  and  held  to  show  that  the  consideration  for  the 
conveyance  of  a  certain  city  lot  moved  from  the  husband 
and  that  the  title  thereto  was  taken  in  the  name  of  the 
wife,  for  the  purpose  of  placing  it  beyond  the  reach  of  the 
creditors  of  the  former,  and  of  hindering  and  delaying  them 
in   the   collection   of   their   debts.     Kearney   County  Bank 

V,  Dullenty 735 

4.  Consideration:  Undue  Influence:  Evidence  Sufficient. 
Evidence  contained  in  the  bill  of  exceptions  examined  and 
heldf  that  the  consideration  for  the  conveyance  sought  to  be 
set  aside  for  fraud  and  undue  influence,  was  adequate. 
Tichy  V.  Simicek 597 
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6.  Contract  to  Purchase  From  Frandulent  Grantee:  Deliykbt: 
EiViDENCE  iNSuinciENT.  Eivideiice  examined  and  held,  tliat 
it  fails  to  establish  a  delivery  of  the  written  contract  sued 
upon.    Bradt  v,  HartMon 889 

6.  Contract  to  Purchase  From  Fraudulent  Grantee:  Nones: 
Enitobcemekt.  One  who  claims  to  have  entered  into  a  con- 
tract for  the  purchase  of  land  from  a  fraudulemt  grantor, 
with  notice  of  the  fraud  and  with  the  understanding  that 
the  fraudulent  grantee  will  conyey  to  him,  can  not  enforce 
the  contract  against  such  grantee  or  those  claiming  under 
him.    Bradt  v,  Hartaon 899 

7.  Debt  of  Grantor  to  Grantee:  Subplus,  Disposition  of.  In 
the  absence  of  homestead  rights,  the  value  of  the  premises 
in  the  wife's  possession,  to  the  extent  at  least  of  all  in 
excess  of  the  |300  actually  due  the  first  grantee,  would  be 
subject  to  the  grantor's  prior  indebtedness.  Omaha  Breuy 
ing  A88*n  v.  Zeller 198 

8.  Decree  Correct.  HeJd,  that  the  decree  of  the  trial  court  con- 
forms to  the  findings  and  should  be  a£Blrmed.  Tichy  v, 
Simicek   697 

9.  Imbecility:  Undue  Inflttencb.  In  absence  of  frauds  or 
undue  influence,  mere  imbecility  or  weakness  of  mind  will 
not  avoid  a  contract  or  deed.    Tichy  v.  Simicek 697 

10.  One  Hust  Seek  Equity  with  Clean  Hands.  Evidence  ex- 
amined, and  held  sufficient  to  sustain  the  Judgment  of  the 
trial  court.    Parker  v.  Parker 692 

IL  Physicians  and  Surgeons:  Confidentai.  Relations:  E3vi- 
DENCE  Insufficient.  The  fact  that  a  physician  interested 
in  the  conveyance  sought  to  be  set  aside,  gave  the  person 
who  made  it  professional  treatment  some  two  months  be- 
fore the  transaction  complained  of  took  place,  and  again 
about  four  months  thereafter,  is  not  sufficient  to  establish 
the  existence  of  the  confidential  relation  of  physician  and 
patient  at  the  time  the  conveyance  was  made.  Tichy  v, 
8imicek 697 

12.  Belatives:  Bona  Fides:  Bubden  of  Pboof.  Transfers  of 
property  between  relatives,  whereby  creditors  have  been 
hindered,  delayed  or  defeated  in  the  collection  of  their 
claims,  will  be  closely  scrutinlzad,  and  the  burden,  is  upon 
those  claiming  under  such  transfers  to  show  the  good  faith 
thereof;  and  this  rule  applies  to  a  mortgagee  who  stands  to 
the  mortgagor  in  the  relation  of  brother-in-law.  Marcus  v. 
Leake  364 

13.  Belatives:  Intent:  Burden  of  Proof:  Instructions.  In- 
struction examined,  and  held  not  to  be  erroneous.  Mar- 
cus V,  Leake 354 
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TBAUDXTLEHT  BEFBESENTATIOKS.     See  Fe^ud,  7,  S.    Laitd- 
LOBD  ARD  Tenant. 

nSBHOIiDSBS.    See  MOBTOAon,  %,  8. 


L  Wagen:  Gontbaotb:  Nones  of  R^ipudiation.  It  is  not 
necessary  that  a  defendant,  who  asserts  that  the  contract 
sued  osi  is  a  wagering  contract  and  unenforceable  as  such, 
give  notice  to  the  other  party  of  his  intention  to  repudiate 
the  contract    Merrill  v.  Oarver 830 

8.  Wagers:  EhriDENOB  or  Pubohabsb's  Abiutt  to  Handub  Qbain. 
On  aa  issue  whether  a  contract  for  the  purchase  of  20,000 
bushels  of  wheat  was  a  wagei^ng  contract*  evidence  that 
the  alleged  purchaser  was  not  a  miller  or  dealer  in  grain  and 
had  no  use  for  or  means  of  handling  the  grain  purported 
to  be  purchased,  that  he  was  an  ^ectrical  engineer  oi 
small  means,  and  that  the  alleged  seller  had  reason  to  know 
that  he  had  no  property  or  means  to  enable  him  to  meet  the 
purchase  price  of  such  an  amount  of  grain*  ot  any  reasonable 
proportion  thereof,  is  admissible.    Merritt  v.  Oarver 830 

OUABANTY.    See  Bmui  Aim  Notes,  6.    MoBiOAesB,  44. 

HIOHWAT8.    See  Ck>nNTiE8,  1.    EASEifSNTS,  1.  2. 

1.  Consent  Boad:  Pboceeoinos  of  Boabd.  Proceedings  of  the 
county  board  of  county  commissioners  examined,  and  held 
insufficient  to  establish  a  consent  road.   Horn  v,  Williamsotit  763 

8.  Damages:  Action  fob:  Defense:  Bminsnt  Domain.  The 
fact  that  the  person  who  owned  the  land  when  the  resolu- 
tion was  adopted,  asked  leave  to  present  a  claim  for  dam- 
ages, which  request  was  refused  by  the  board,  and  an  at- 
tempted appeal  from  such  refusal  has  been  dismissed,  is 
BO  defense  to  an  action,  by  the  owner  of  the  land  at  the 
time  the  road  was  actually  opened,  to  recover  his  damages 
therefor.    Hogsett  v.  Harlan  County 310 

8.  Damages:  Eminent  Domain:  CJonbtitution.  Section  21 
of  article  1  of  the  cona.titution  provides  that  private  property 
can  not  be  taken  or  damaged  for  public  use  without  just 
compensation.  Therefore  a  landowner  can  not  be  required 
to  surrender  his  land  for  a  public  road  until  his  damages 
are  first  ascertained,  and  either  paid  or  proper  provision 
made  for  their  payment    Hogsett  v,  Harlan  County 310 

4.  Damages:  When  Aoobue:  Eminent  Domain.  Damages 
for  lands  appropriated  for  a  highway  accrue  at  the  date  of 
the  cofndemnation  proceedings,  without  regard  to  the  time 
when  the  road  is  actually  opened.  Following  Harlan  County 
V.  Hogsett,  60  Neb.,  862.    Hogsett  v.  Harlan  County 309 
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5.  Establishment  of:  Apfbopbiation,  When  Takes  Plagb: 
Bmiitent  Domaiiv^.  Where  a  resolution  is  adopted  by  a 
board  of  county  commissioners  or  supervisors  preparatory 
to  establishing  a  road  within  a  county  for  which  they  are 
acting,  either  without  jurisdiction  or  without  having  pro- 
ceeded upon  proper  notice  to  ascertain  the  damages  to 
property  owners  caused  thereby,  and  without  having  paid 
such  damages  or  made  suitable  provision  for  their  pay- 
ment, the  appropriation  does  not  take  place  until  the  road 

is  actually  opened  for  public  use.   Hogsett  v.  Harlan  County,  3t0 

6.  Establishment  of:  Damages,  When  Accrue:  "EiMiimaxT 
Domain.  In  such  a  case  the  right  to  recover  the  damages 
accrues  to  the  i>erson  who  owns  the  land  when  the  road  is 
actually  opemed.    Hogsett  v,  Harlan  County. .  •- 310 

7.  Prescription:  Evidenge  Insufficient.  Evidence  examined, 
and  held  insufficient  to  show  the  establishment  of  a  public 
road  by  prescription.    Horn  v.  Williamson 763 

HOLIDAY.    See  Pbocbss,  1. 

HOMESTEAD.    See  Ejectment,  2.    Fbaudulent  Convetanges,  7. 
Reoeivebs,  3.    Taxation,  16.' 

1.  Abandonment:  Intention:  Reoccupation.  An  intention 
to  abandon  a  homestead  and  an  actual  leaving  must  con- 
cur in  order  to  deprive  a  debtor  of  homestead  rights,  and 
where  no  new  homestead  premises  have  been  acquired,  and 
the  occupation  of  former  ones  has  been  resumed  before 
judgment,  the  fact  that  the  debtor  resided,  as  he  says  for 
business  reasons,  for  nearly  six  years  elsewhere  and  was 
registered  as  a  voter  in  an  adjoining  city,  does  not  con- 
clusively show  an  abandonment  of  the  homestead.  Omaha 
Brewing  Ass''n  v,  Zeller. 198 

2.  Alienation:  Purchase  of  Other  Land:  Ck>NVETANCB  to 
Wife.  The  debtor  may  invest  the  proceeds  of  sale  of 
homestead  in  other  land  at  any  time  within  six  months  after 
the  alienation  thereof,  or  may  exchange  it  for  other  land, 
and  cause  the  same  to  be  conveyed  to  his  wife,  and  she 
will  be  entitled  to  hold  such  land  to  the  amount  of  |2,000, 
free  and  clear  of  his  debts.    Scheel  v.  Lackner 221 

3.  Claimant :  Incumrrangbs,  Deduction  of:  Susseqihent 
Lien-holders:  Taxation.  Ab  to  subsequent  lien-holders, 
homestead  claimant  is  entitled  to  |2,000  of  the  proceeds 
without  deduction  of  incumbrances,  and  the  lien-holders 
can  get  no  greater  right  by  neglecting  to  pay  taxes  for  the 
protection  of  their  Hens  than  it  they  had  paid  them.    Baker 

V.  Qrand  Island  Banking  Co 100 
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4.  daimant:  Lien-holdeb,  Son  as:  Mobtoagee  in  Posssb- 
sion:  Taxation.  A  lien-holder  Hying  in  the  family  of  a 
homestead  claimant  who  is  in  ];>o8seB8ion  of  the  property 
as  a  homestead,  is  not  to  be  deemed  a  mortgagee  in  posses- 
sion, accountable  for  rents  and  profits  or  liable  to  pay 
taxes  as  such.    Baker  v,  Qrand  Island  Banking'Xfo 100 

6.  Fraudulent  Conveyances:  The  homestead  of  a  debtor  to 
the  extent  and  value  of  |2,000  is  not  the  subject  of  fraudu- 
lent alienation.    Scheel  v,  Lackner 221 

6.  Husband  and  Wife:  Second  MAaaiAOB  Void:  Bffect: 
Descent  and  Distribution.  One  S.,  having  children,  not 
minors,  and  an  insane  wife,  at  all  times  residents  of  Eng- 
land, owned  a  dwelling  house  snd  lived  therein  with  a 
woman  with  whom  he  had  entered  into  a  void  marriage 
contract  After  the  death  of  S.,  his  children  and  true 
widow  claimed  the  property  by  descent  as  having  been  the 
homestead  of  S.  That  it  was  his  homestead,  doubted,  but 
not  determined.    Gordon  v,  Stewart 852 

7.  Title:  Exemption:  Evidence  Sufficient.  Evidence  ex- 
amined, and  held  sufficient  to  sustain  the  findings  and  Judg- 
ment of  the  trial  court.  Perry  Live  Stock  Commission  Co. 
V.    Biggs 440 

8.  Title:  Husband  and  Wife:  Estates:  Exemption. 
Where  title  to  the  homestead  is  in  the  husband  at  the  time 
of  his  death,  its  value  above  the  homestead  exemption  is 
liable  for  the  satisfaction  of  claims  duly  allowed  against 
the  estate.    Perry  Live  Stock  Commission  Co,  v.  Biggs 440 

HITSBAin)  AND  WTFE.     See  Ejectment,  2.     Fbauduubnt  Ck>N- 
VETANCES,  3.     Homestead,  6.     Mobtoages,  45. 
Vendor    and     Purchaser:      Ck>NSiDEBATioN:       Pbesumptions. 
Where  land  has  been  by  a  man  and  wife  conveyed  to  a 
third  party  for  a  full  expressed  consideration,  and  by  that 
third  party  to  the  wife  for  a  slightly  greater  expressed 
consideration  by  a  deed  of  a  few  days'  later  date,  and  it  is 
alleged  that  both  deeds  were  without  consideration,  but  the 
^'  allegation  is  denied,  it  can  not  be  presumed,  in  the  absence 

W  of  all  proof  on  the  subject,  that  the  deeds  were  without 

^  consideration  and   made   merely   to  put  the   title   in   the 

fc  wife's  name.    Citizens'  State  Bank  of  Wood  River  v.  Porter. .     78 

*<^  IMPEACHMENT.    See  Cbiminal  Law,  2. 


IMPBOVEMEKT&     See  PABTmoN,  4. 


V ' 


':\  ^  IHPANT& 

t'  1.  Estates  9t  Decedents:     Judgment  Wfthout  Jubisdiotiok: 

J  Vacation  by  Minob  Atteb  Majobity:     Defense  on  Mebitb. 

By  his  contract  the  decedent  had  agreed  to  convey  the  north 
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twenty  acres  of  a  certain  forty-acre  tract  while  the  decree 
of  the  court  covered  the  east  twenty  acres  of  the  same  tract 
Held,  That  under  the  rule  in  this  state  a  judgment  entered 
without  jurisdiction  would  not  be  vacated  or  set  aside  on 
proceedings  taken  by  the  defendant  therein  for  that  purpose 
unless  a  defense  on  the  merits  was  shown,  and  the  heir  In 
this  case  not  having  shown  any  defense  to  the  enforce- 
ment of  the  contract  made  by  his  father  as  to  ten  acres 
of  the  land  covered  by  the .  decree,  the  decree  as  to  that 
ten  acres  should  not  be  vacated  or  the  title  attempted  to 
be  conveyed  thereby  disturbed.  Holmes  v.  Oolumhia  Nat, 
Bank    893 

2.  Xstates  of  Decedents:  Jxtdgmknt  WrrHOur  Jubisdiotion: 
Vacation  bt  Minob  Aftbb  Majobitt:  Refunding  Bens- 
fits.  By  an  agreement  made  between  the  administratrix 
and  those  claiming  under  the  contract  of  the  decedent  it 
was  attempted  to  change  said  contract  so  that  the  east 
instead  of  the  north  twenty  acres  of  the  forty-acre  tract 
was  to  be  conveyed  by  the  estate,  the  west  ten  acres  of 
the  north  twenty  being  retained  by  the  estate  and  sold  for 
its  benefit  A  sum  of  money  exceeding  |350,  paid  by  the 
administratrix  on  a  contract  made  by  the  decedent  In  his 
lifetime,  was  returned  to  her  by  those  claiming  the  ben- 
efit of  the  decedent's  contract  to  convey  in  consideration 
of  her  agreement  to  convey  the  east  twenty  acres  of  the 
tract  The  heir  has  had  the  benefit  of  this  money  and  of 
the  west  ten  acres  above  referred  to  and  should  not  be 
given  the  ten  acres  wrongfully  included  in  the  decree  of 
the  district  court  until  he  offers  to  do  equity  by  refunding 
the  amount  of  such  benefit  Holmes  v,  Columbia  Nat, 
Bank    893 

8.  Estates  of  Decedents:  Judicial  Sales:  Minobb  Not 
Pabties:  Quieting  Title  Afteb  Majobitt:  Judgment,  Ex- 
tent OF.  An  administratrix  brought  an  action  in  the  dis- 
trict court  to  obtain  leave  and  authority  to  carry  out  a 
contract  made  by  the  decedent  to  convey  certain  real  estate. 
A  minor  heir  of  the  decedent  was  not  made  a  party,  but  the 
decree  entered  by  the  district  court  contained  a  finding  that 
"due  and  legal  notice  of  the  pendency  of  the  petition  and  the 
proceedings  herein  have  been  given  to  all  parties  interested 
herein  and  in  said  estate."  The  decree  authorized  the  ad- 
ministratrix to  convey  the  land  and  provided  that  in  case 
she  failed  to  do  so  the  decree  itself  should  have  the  effect 
of  a  conveyance.  In  an  action  brought  by  the  heir,  after  ob- 
taining his  majority,  to  establish  his  title  to  this  land  the 
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defendants  Introduced  this  decree  In  evidence  and  relied 
on  It  to  establish  the  fact  that  the  heir  had  been  served 
with  notice  of  the  pendency  of  the  action  In  which  it  was 
remdered.  Held,  That  in  the  absence  of  other  evidence  of 
the  parties  served,  the  recital  in  the  decree  could  not  be 
extended  to  include  other  than  parties  to  the  record  in  the 
case.    Holmes  v.  Columbia  Nat,  Bank 893 

4.  Estates  of  Decedents:  Judicial  Salss:  I^nobs  Not 
Pabtucs:  Quixtino  Titub  Afteb  Majobitt:  Judgment: 
Vauditt  on  Collateral  Attack.  The  decree  above  re- 
ferred to,  being  entered  in  a  case  to  which  the  heir  was 
not  a  party  and  of  which  he  had  no  notice,  is.  as  to  him, 
absolutely  void  and  subject  to  collateral  attack.     Holmes 

V,  Columbia  Nat,  Bank 893 

INJUNCTION.     See  Banks  and  Banking.     Chattel  MoBraAOBs, 

I.  Cbops,   2.     Easements,   8.     Equity.     Insubancb,   10, 

II.  MoETQAOEs,    26,    52.     Municipal   Cobpobations,    11. 
Process,  2.    Taxation,  2,  6.    Tbbspass. 

1.  Ancillary  Proceedings:  Fees  op  Counsel  as  Damages.  A 
recovery  of  counsel  fees  for  the  trial  of  a  case  will  Hot  be 
allowed  as  an  element  of  damages  for  an  injunction  wrong- 
fully obtained  if  the  injunction  proceedings  be  only  an- 
cillary to  the  main  case.    Barr  v.  Post I...     32 

2.  By  General  Creditor:  To  Prevent  Tbansfeb  of  Pbopebtt. 
''A  mere  general  creditor,  who  has  not  reduced  his  claim  to 
Judgment,  can  not  maintain  an  action  to  enjoin  a  debtor 
from  transferring  his  property."  Crowell  v.  Horacek,  12 
Neb.,  622.     Adams  v.  Miller 464 

5.  Possession:  Right  Doubtful:  Adequatb  Remedy  at  Law. 
Where  both  the  possession  and  right  of  possession  are  in- 
volved in  doubt  the  doubt  should  be  resolved  by  a  legal  in- 
vestigation and  not  by  an  action  in  equity  to  restrain  one 
of  the   parties   from   entering  upon   the  premises.     Btone 

V.   Snell 430 

4.  Quieting  Title:  Pleading:  Adequate  Remedy  at  Law. 
Petition  examined  and  held  to  affirmatively  show  that  peti- 
tioner had  an  adequate  remedy  at  law  which  he  neglected 
to  pursue,  and  that  it  therefore  fails  to  state  a  cause  of 
action  for  equitable  relief.  Hobson  v.  Cummins,  57  Neb., 
611,  followed.     Hess  v.  Lell 476 

6.  Belief  on  Grounds  Outside  Pleadings:  Relief  can  not  be 
claimed  by  the  plaintiff  in  such  injunction  proceedings  on 
grounds  outside  of  the  pleadings.    Bemis  v.  McOlaud 7S1 

INSANITY.     See  Malicious  Prosecution,  4,  5. 
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INSFECTIOK.     See  Tbial,  19. 

INSTBTTCTIOKS. 

Approved.     See  Bastabdt,  2,  3.     Contracts,  8.     FstAvrfULon 

GOITVKTANCES,    13.      JUDGMENT,    11.      LlBEL  AKD   SLANDEB,    1. 

Tbial,  21.  27,  31.  32. 

Disapproved.     See  Fraud,  8.    Tbial,  20,  22. 

GeneraL  See  Adyebse  Possession,  1,  3,  4.  Affeai.  and  ISsbob, 
30-33.  Attachment,  3.  Detectives.  Nbqugenob,  1.  3. 
Pleading,  3.    Tbial,  1,  3,  23-26,  28-30,  33,  38,  46. 

IKSTTBANOE.    See  Beneficial  Associa^tions.    Contbacts,  7. 

1.  Agency:  Authobity  of  Agent:  Evidence  Insufficient. 
Evidence  examined  and  found  insufficient  to  sustain  the 
verdict  and  judgment.  Phcmix  Ins.  Co,  of  Brooklyn  v. 
Radford    232 

2.  Agency:  Authobitt  to  Cancel  Poucieb.  There  is  no  pre- 
sumption that  an  agent  of  an  insurance  company  authorized 
to  solicit  ihsurance,  has  authority  to  cancel  policies  of  in- 
surance upon  request  of  the  Insured.  Phoenix  Ins.  Co.  of 
Brooklyn  v.  Radford 232 

3.  Application:  Pbincipal  and  Agent:  Entbt  of  False  An- 
swEBS  BY  Agent:  Liability  of  Pbincipal.  An  agent  for  an 
Insurance  company,  authorized  to  solicit  insurance,  and  re- 
ceive, fill  out  and  transmit  applications  for  insurance,  binds 
the  company  which  he  represents  in  all  knowledge  received 
by  him  in  the  filling  out  of  the  application;  and  where  an 
applicant  in  good  faith  states  the  answers  truthfully,  and 
the  agent  with  knowledge  of  the  facts,  enters  false  answers, 
and  the  policy  is  issued  thereon,  the  wrong  of  the  agent 
will  be  imputed  to  his  principal,  and  the  company  will  be 
estopped  by  the  statements  of  its  agent  Fidelity  Mutual 
Fire  Ins.  Co.  v.  Lowe 169 

• 

4.  Application:  Pbincipal  and  Agent:  Poucy:  Bffeot  ov 
Pbiob  Acts  of  Agent.  Persons  dealing  with  an  agent  of 
an  insurance  company  are  not  bound  by  latent  restrictions 
upon  his  powers;  nor  can  restrictions  stated  in  the  policy 
subsequently  issued  relate  back  to  the  acts  of  the  agent  in 
and  about  the  preparation  of  the  application  for  insurance. 
Fidelity  Mutual  Fire  Ins.  Co.  v.  Lowe 169 

6.  Assessments:  Non-Payment:  Cancellation  or  Policy.  A 
mutual  insurance  company  may  suspend  or  cancel  a  ];>olicy 
of  insurance,  issued  to  one  of  its  members,  for  non-payment 
of  an  assessment  or  premium  where  its  by-laws  and  the 
policy  provide  for  such  action.  Merchants  d  Manufactur- 
ers Mutual  Ins.  Co.  v.  Baker 384 
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6.  Attorneys'  Fees:  Objection  Fibst  in  Appellatk  Coukt.  In 
an  action  against  an  insurance  company,  under  sections  43 
and  45,  article  1,  chapter  43,  Compiled  Statutes.  1899  [An- 
notated Statutes,  sections  6474,  6476 J,  the  court  upon  appli- 
cation and  after  a  hearing,  adjudged  that  |100  was  a  reason- 
able attorney's  fee,  and  taxed  the  same  against  defendant, 
who  thereupon  filed  objections,  which  were  overruled.  Held, 
That  an  objection  urged  for  the  first  time  on  error  in  this 
court,  that  there  was  no  proof  that  the  fees  taxed  were 
reasonable,  can  not  be  considered.  Fidelity  MutucU  Fire 
Ins.  Co,  V,  Lowe 159 

7.  Cancellation:  Reinstatement  After  Lobs.  When  the 
policy  has  been  canceled  and  notice  of  that  fact  has  been 
given  to  the  assured  and  the  agent  and  a  considerable  time 
thereafter  the  building  described  therein  is  destroyed  by 
fire,  the  company  can  not  be  compelled  to  accept  payment  of 
the  premium,  reinstate  the  policy  and  thus  render  itself 
liable  for  the  loss.  Merchant9  d  Manufacturers  Mutual  Ins. 
Co,  V,  Baker 384 

8.  Conflict  of  Laws:  Specific  Allegations.  Where  one  bases 
his  rights  upon  an  alleged  conflict  between  an  earlier  and  a 
later  act  of  the  legislature,  he  should  specifically  point  out 
the  conflict  relied  upon.    Farmers  Mutual  Ins.  Co.  v.  Cole. . .  130 

9.  Conflict  of  Laws:  Statutes:  Constbuction.  Section  43, 
chapter  43,  Compiled  Statutes,  1899,  and  section  51  et  seq. 
of  chapter  43,  Compiled  Statutes,  1899  [chapter  33,  page 
272,  Laws  of  1891;  Annotated  Statutes,  section  6474  and 
section  G506  et  seq.],  examined,  and  held  that  there  is  no 
such  conflict  between  the  two  acts  as  to  preclude  the  appli- 
cation of  the  former  to  insurance  companies  organized  under 
the  latter  act    Farmers  Mutual  Ins.  Co,  v.  Cole 130 

10.  Contracts:  Mistake:  Law  Action:  Injunction:  Ref- 
ormation IX  Equitt:  Change  of  Thboby  or  Parties.  A 
party  can  not  adopt  one  theory  of  his  case,  proceed  to  judg- 
ment thereon,  and  if  such  Judgment  is  adverse,  relitigate  his 
case  upon  a  new  theory;  but  this  principle  does  not  apply 
to  a  suit  in  equity  on  the  ground  that  the  plaintiff  has 
commenced  an  action  at  law,  where  the  object  and  purpose 
of  the  equity  suit  are  to  stay  the  prosecution  of  the  law 
action  until  the  contract  there  sued  upon  can  be  reformed 
on  account  of  mistake;  the  two  actions  not  being  incon- 
sistent, but  one  is  auxiliary  to  and  dependent  upon  the 
other.    Lansing  v.  Commercial  Union  Assurance  Co.,  Limited,  140 

11.  Contracts:  Mistake:  Law  Action:  Injunction:  Ref- 
ormation in  EgujTYi  Consolidation  of  Actions.  Where 
an  action  at  law  has  been  commenced  on  a  fire  insurance 
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policy,  and  after  the  defendant  has  answered,  It  appears 
that  a  recovery  can  not  be  had  thereon  In  the  law  action 
on  account  of  a  mutual  mistake  of  the  parties  to  the  in- 
surance contract,  equity  will,  at  the  instance  of  the  plain- 
tiff, stay  the  prosecution  of  the  action  at  law,  and  entertain 
a  bill  to  reform  the  policy,  consolidating  the  two  actions, 
and  render  Judgment  for  the  sum  found  due  on  the  policy 
as  reformed.  Lansing  v.  Commercial  Union  Assurance  Co., 
Limited   140 

12.  Contracts:  Mistake:  Reformation  in  Equitt:  Evidence 
Sufficient.  A  bill  in  equity,  seeking  reformation  of  an 
insurance  policy,  alleged  that  by  mistake  of  fact  and  by 
error  the  policy  was  issued  in  the  name  of  the  "estate  of 
W.  C.  H."  It  appeared  that  both  parties  knew  the  status  of 
the  title,  but  through  a  mistake  as  to  the  legal  Import  of  the 
language  used,  the  policy  was  made  to  run  in  the  name  of 
one  not  the  owner.  Heldt  That  the  evidence  was  sufficient 
to  sustain  a  decree  of  reformation.  Lansing  v.  Commer- 
cial  Union  Assurance  Co,,  Limited 140 

13.  Contracts:  Reformation  in  Equitt.  Lansing  v,  Milwaukee 
Mechanics*  Ins.  Co 151 

14.  Forfeiture:  Ck)NV£YANCE  and  Reconveyance  Before  Loss. 
A  conveyance  of  property  in  violation  of  restrictions  in  an 
insurance  policy  is  of  no  importance  if  the  property  is  re- 
conveyed  before  a  loss.  German  Mutual  Fire  Ins,  Co,  v. 
Fox  833 

15.  Forfeiture:  Conveyance  from  One  Joint-Owner  to  Other. 
A  conveyance  of  real  estate  by  one  joint-owner  to  the  other, 
which  has  been  insured  in  their  joint  names,  is  not  a  viola- 
tion of  a  forfeiture  clause  in  the  policy  providing  that  It 
should  be  void  if  the  property  was  sold,  transferred  or  en- 
cumbered,    €^erman  Mutual  Fire  Ins.  Co.  v.  Fox 833 

16.  Knowledge  of  Breach  of  Policy:  Waiver  of  Forfeiture. 
"Where  an  insurance  company,  with  knowledge  of  a  breach 
of  the  conditions  by  the  insured,  fails  to  declare  a  forfeiture 
of  the  policy  and  continues  to  recognize  its  liability  by 
demanding  proofs  of  loss,  it  waives  the  defense  based  upon 
such  breach  of  policy."  Home  Fire  Ins.  Co.  v.  Phelps,  51 
Neb.,  623,  71  N.  W.  Rep.,  303,  followed  and  approved.  Fir 
delity  Mutual  Fire  Ins.  Co.  v.  Murphy 578 

17.  Liability  Denied:  Wah-er  of  Proofs  of  Loss:  ^  Contracts. 
Where  an  insurance  company  denies  all  liability  on  a  policy 
on  the  ground  that  it  was  not  in  force  at  the  time  the  loss 
occured,  it  waives  all  question  whether  proper  and  sufficient 
proofs  of  loss  have  been  furnished.  Lansing  v.  Commer- 
cial Union  Assurance  Co.,  Limited , 140 

6a. 
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18.  Membership  Daring  Negotiations:  Acts  of  Agettt:  Lia- 
bility OF  Principal.  The  holder  of  a  certificate  of  insurance 
in  a  mutual  insurance  company  under  the  act  of  1891,  while 
in  legal  theory  he  is  a  member  of  the  company,  does  not 
become  such  until  the  poHcy  is  issued;  but  during  the 
negotiations  for  insurance,  the  agent  of  a  mutual  company 
stands  upon  the  same  basis  as  the  agent  of  a  stock  com- 
pany, and  his  acts  are  equally  binding  upon  his  principal. 
Fidelity  Mutual  Fire  Ins,  Co,  v,  Lowe 159 

19.  Principal  and  Agent:  Payment  to  Agent:  Cancellation 
OF  Policy.  Where  a  policy  is  issued  and  sent  to  a  soliciting 
agent  who  has  only  limited  power  to  bind  the  company,  to 
be  delivered  by  him  to  the  insured,  and  is  accompanied  by 
a  statement  of  the  amount  due  as  the  advance  assessment 
or  premium,  which  is  not  remitted,  the  company  may  cancel 
the  policy,  after  due  notice  of  the  fact  of  non-payment  and 
of  its  intention  to  do  so  has  been  given  to  the  agent  and 
the  assured,  notwithstanding  such  agent,  without  its  knowl- 
edge, may  have  money  in  his  hands  belonging  to  the  assured 
out  of  which  he  had  agreed  to  pay  the  premium.  Mer- 
chants d  Manufacturers  Mutual  Ins.  Co.  v.  Baker 384 

20.  Statutes:  Constitutionality.  Section  45,  chapter  43,  Com- 
piled Statutes,  1899  [Annotated  Statutes,  section  6476],  is 
constitutional.  Farmers  d  Merchants  Insurance  Co.  v.  Dob- 
ney,  62  Neb.,  213,  86  N.  W.  Rep.,  1070,  adhered  to.  Farmers 
Mutual  Ins.  Co.  v.  Cole 130 

21.  Statutes:  Constitutionality:  Contracts.  Section  45, 
chapter  43,  Compiled  Statutes,  1899  [Annotated  Statutes,  sec- 
tion 6476],  is  constitutional  and  valid.  Lancanshire  Ins^ir- 
ance  Co.  v.  Bush,  60  Neb.,  116.  Lansing  v.  Commercial  Union 
Assurance  Co.,  Limited 140 

INTENT.    See  Easements,  2.    Evidence,  3.    Fraud,  6.    Fraudulent 
Conveyances,  13.    Homestead,  1.    Libel  and  Slander,  2. 

INTEBEST.     See  Bills  and  Notes,   5.     Mortgages,   55.     Parti- 
tion, 4. 

INTOXICATING  LIQTJOBS.   See  Criminal  Law,  1,  3.   Uetbctivks. 

1.  Mandamus  to  Compel  Hearing:  Record  examined,  and  held 
to  show  no  error,  atid  that  the  writ  of  mandamus  was  rightly 
granted  by  the  district  court.    Moores  v.  State 781 

2.  Bemonstrance:  Form:  Filing:  Statutes.  A  protest  ad- 
dressed to  a  board  empowered  to  grant  saloon  licenses  was 
sent  by  mail,  and  received  prior  to  any  action  granting  the 
license  protested  against.  The  board  took  cognizance  of 
the  same  and  ordered  it  preserved  in  the  files  of  its  office. 
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Held,  That  the  protest  waa  "filed"  in  the  proper  office  within 
the  meaning  of  the  law,  and  that  it  became  the  duty  of  the 
board  to  "appoint  a  day  for  hearing  the  case"  under  the 
requirements  of  section  3,  chapter  50,  Compiled  Statutes 
[Annotated  Statutes,  section  7152].    Moores  v.  State 781 

ISSTTBS.    See  Appeal  Am>  Ebbob,  34,  35.    Negliqenoe,  6.    Stifoijl- 
TiONS.    Trial,  1,  34. 

1.  On  Appeal:  Pleading  New  Defense:  Rescission.  Where 
the  defense  of  rescission  is  not  contained  in  the  answer  on 
which  a  cause  is  tried  in  the  county  court,  on  a  motion  for 
that  purpose,  such  defense  should  be  stricken  from  the 
answer  in  the  district  court  Sloan  Commission  Co.  v. 
Fry  d  Co 647 

2.  On  Appeal:  Pleading  States  No  Defense:  Dibectino  Veb- 
DicT.  If  the  answer,  whefn  thus  reformed,  does  not  state  a 
defense,  It  is  proper  for  the  court  to  direct  a  verdict  for  the 
plaintiff.    Sloan  Commission  Co,  v.  Fry  d  Co 647 

JOIHDER.     See  Justices  of  the  Peace,  2. 

JTTDOMEKT.  See  Appeal  and  Ebbob,  14.  Bastabdy,  4.  Costs,  1. 
Ejectment,  5.  Fobcible  Entbt  and  Detaineb,  1.  Infants, 
1-4.  Justices  of  the  Peace,  2.  Mechanics'  Liens,  8. 
Pledges,  1.    Stipulations.    Taxation,  16. 

1.  Assignments:  Evasion  of  Exemptions.  Evidence  examined, 
and  held  sufficient  to  show  that  an  assignment  of  a  Judg- 
ment was  not  bona  ftde,  but  was  colorable  and  made  for  the 
purpose  of  evading  the  exemption  laws  of  this  state.  Frie- 
den  17.  Conkling 814 

2.  Conforming  to  Inadmissible  Evidence.  A  decree  will  not 
be  reversed  because  It  fails  to  conform  to  evidence  appear- 
ing in  the  record  but  not  admissible  under  the  pleadings. 
Omaha  Oil  d  Paint  Co.  v.  Greater  America  Exposition 276 

3.  Default:  Vacation:  Pleading:  Pbesumptions:  Discbetion. 
Where  a  defendant  flies  a  motion  to  set  aside  a  judgment 
rendered  against  him  by  default,  he  must  not  only  accom- 
pany his  motion  with  a  duly  verified  answer,  showing  a 
meritorious  defense,  but  must  also  state  a  satisfactory 
reason  excusing  his  default,  and,  in  the  absence  of  the 
latter  showing,  it  will  not  be  presumed  that  the  trial  court 
abused   its   discretion   in   overruling   the   motion.     Childs 

V,  Ferguson 65 

4.  Evidence  as  Between  Third  Parties.  As  between  third 
parties  a  Judgment  is  not  of  itself  proof  of  any  of  the  facts 
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necessary  to  support  it  as  between  the  parties  to  it    Citir 
tens  State  Bank  of  Wood  River  v.  Porter , . . .     73 

5.  Execution  in  District  Coort  on  Appeal:  Olaihs  Aqainst 
Estate.  The  Judgment  of  a  district  court,  entered  on  an 
appeal  taken  from  the  county  court  in  the  matter  ot  a  claim 
filed  against  the  estate  of  a  decedent,  should  not  award  the 
issuance  of  an  execution  to  satisfy  the  Judgment    Estate 

of  Bennett  v.  Taylor 9, 800 

6.  Mandate:  Pbesumptionb  as  to  District  Ck)UBT.  On  a  show- 
ing of  time  and  opportunity  to  do  so  the  presumption  ob- 
tains that  a  district  court  has  performed  its  duty  in  entering 
such  Judgment  as  is  required  by  the  terms  of  a  mandate  from 
this  court.    Abbott  v.  Lane 629 

7.  Mistake  in  Rendering:  Collateral  Attack.  Where  a  court 
has  power  to  grant  the  relief  sought  in  a  proper  case,  a  mis- 
take in  doing  so,  in  an  improper  but  similar  case,  will  not 
render  the  entire  proceedings  void  and  subject  the  Judg- 
ment to  a  collateral  attack.    Fergus  v.  Oagnon 25 

8.  Modified.  Third  and  fourth  paragraphs  of  the  syllabus  in 
former  opinion  modified.    Bauer  v.  Taylor 701,  710 

9.  Not  on  Merits.  A  Judgment  which  disposes  of  a  con- 
troversy otherwise  than  upon  the  merits  is  not  available 

on  a  plea  of  res  judicata.    Walsh  v.  Walsh 6S3 

10.  Bes  Judicata:  Ck>LLATERAL  Attack:  EIvidbnce  Impeaching: 
Ejectment.  The  court  having  jurisdiction  of  the  parties  and 
the  subject-matter  in  a  former  action,  the  Judgment  therein 
is  conclusive  and  is  not  subject  to  collateral  attack  when 
introduced  in  another  proceeding  involving  the  same  mat- 
ters between  the  same  parties,  and  evidence  oftered  for  the 
purpose  of  impeaching  its  validity  was  properly  excluded. 
Miles  V.  Ballantine 171 

11.  Bes  Judicata:  Instruction  Approved:  Ejectment.  Held^ 
That  an  instruction  by  which  the  Jury  were  told  that  the 
Judgment  in  a  former  suit,  which  was  introduced  in  evi- 
dence, was  binding  upon  the  plaintifTs,  and  was  a  bar  to  their 
prosecution  of  this  suit,  was  properly  given.  Miles  v, 
Ballantine 171 

12.  Bes  Judicata:  Parties  and  Subject-Matteb  Identical. 
Where  the  claim  or  demand  involved  in  a  suit  is  identical 
with  the  claim  or  demand  in  a  former  action,  and  the 
parties  to  both  suits  are  practically  the  same,  the  Judgment 
in  the  former  action  constitutes  an  absolute  bar  to  the  pros- 
ecution of  the  latter.    Miles  v.  Ballantine 171 

13.  Bes  Judicata:  Question  Directly  Involved.  A  Judgment 
of  a  court  of  competent  Jurisdiction  upon  a  question  directly 


INDEX  ^4d 

Jin>aMENT— Ooficliidetf. 

involyed  in  one  suit  is  oonclusiye  as  to  that  question  in 
another  suit  between  the  same  parties.  Schlemme  v,  Omaha 
Oas  Mfg.  Co '1 817 

14.  Bes  Judicata:  Scope  of  Ruul  Whetti  a  second  suit  is  upon 
the  same  cause  of  action  and  between  the  same  parties  aa 
the  first,  the  Judgment  in  the  former  is  conclusive  in  the 
latter  as  to  every  question  which  was  or  might  have  been 
presented  and  determined  in  the  former.  Schlemme  v. 
Omaha  Qas  Mfg.  Co 817 

15.  Vacation  After  Term:  AxroBincT  Am)  Olisnt:  Misundbk- 
STANDiNO  OF  ATTORNEY  AS  TO  EMPLOYMENT.  A  misunder- 
standing between  home  attorneys  of  a  defendant,  sued  in  a 
county  more  than  two  hundred  miles  from  his  residence, 
where  service  was  obtained  through  his  temporary  presence 
there,  and  attorneys  at  the  place  of  suit,  by  reason  of  which 
the  latter  supposed  that  their  employment  was  only  tem- 
porary and  preliminary,  but  the  former  and  the  defendant 
regarded  it  as  general  and  for  the  entire  case,  for  which 
reason  a  valid  defense  of  presentation  and  a  judgment  was 
rendered  on  an  ex  parte  hearing,  is  sufficient  ground  for 
setting  the  Judgement  aside  on  petition  after  the  term, 
where  the  defendant  has  acted  with  reasonable  diligence  in 
preparing  his  defense  and  with  promptness  on  learning  of 
the  Judgment.    MaoOall  v.  Looney 715 

16.  Vacation  After  Term:  Misunuebstanbinq  of  Attorney: 
PLEij>iNG:  EjVidence  SUFFICIENT.  Such  a  misunderstanding, 
held  to  be  sufficiently  set  forth  in  the  pleading,  and  the 
court's  finding  that  it  existed  sustained  by  the  evidence. 
MacOall  v.  Looney 715 

17.  Vacation  After  Term:  Statutes:  Equity.  The  provisions 
of  section  602  of  the  Code  of  Civil  Procedure  are  concur- 
rent with  equity  Jurisdiction  to  relieve  against  Judgments 
after  the  term  at  which  they  are  rendered.  MacCall  v. 
Looney 715 

18.  Vacation  During  Term.  A  court  of  general  Jurisdiction 
has  discretionary  power  to  vacate  or  modify  its  own  orders 
and  Judgments  at  any  time  during  the  term  at  which  they 
were  rendered,  upon  being  satisfied  that  such  action  will 
be  in  furtherance  of  Justice.  Br<idley  v.  Slater,  55  Neb., 
834.    Ooxe  Bros,  d  Oo.  v.  Om^ha  Coal,  Coke  d  Lime  Oo.,..  412 

JITDICIAX  SAUSS.    See  Infants,  3«  4. 

Bidding,  Agreements  in  Begard  to.  An  agreement,  by  which 
one  bidder  was  to  bid  on  two  tracts  and  one  of  them  for 
another  party  who  was  present,  and  the  latter  was  to  take 
the  lease  if  the  land  was  secured  under  the  bid«  is  not 
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necessarily  against  public  polioy  where  the  whole  trans- 
action was  not  intended  to,  and  did  not  In  fiict,  have  the 
effect  to  chill  bidding,  and  was  known  to  the  officers  con- 
ducting the  leasing.     State  v.  Follmer 376 

XCBISDICTIOK.  See  Appeai.  aitd  Bbsob,  36.  iB.  Apfkabakcx. 
Attachment,  8,  14.  Chattel  Mobtgages,  2.  CouimKS, 
1.  GouBTS,  1,  2,  4,  5.  Infants,  1,  2.  Justices  of  the 
Peace,  2.    Mobtgages,  22,  30.    pLEADnra,  8.    Taxation,  2. 

JXTBT.  See  Appeal  and  Ebbob,  60.  Daicages.  Tbial»  29.  35. 
Challenge  for  Cause:  Pbiob  Sebviob  Wfthin  Two  Yeabs: 
Tbzal.  It  is  sufficient  cause  of  challenge  to  any  i^erson 
called  as  a  juror  in  the  district  court  that  he  has  been 
summoned  and  served  as  a  Juror  in  that  <x>urt  at  any  term 
held  within  two  years  prior  to  the  time  of  such  challenge. 
The  statute  giving  the  right  of  challenge  was  particularly 
aimed  at  what  are  known  as  professional  Jurymen.  Figg 
V.    DonaTioo 661 

XCSTICES  OF  T(HE  PEACE. 

1.  Appeal  and  Error:  Filing  Tbanbgbift:  Dismiss al^  An 
appeal  from  a  Judgment  of  a  Justice  of  the  peace  will  not 
be  dismissed  for  the  reason  that  the  appellant  fkiled  to 
file  a  transcript  within  thirty  days  from  the  date  of  the 
Judgment  where  such  failure  did  not  occur  through  the 
fault  or  neglect  of  the  appellant  Continental  Building  d 
Loan  A88*n  v.  Mills,  44  Neb.,  186.    Hagadom  v.  Wagoner. . .  713 

2.  Jurisdiction:  Pabties  in  Diffebbnt  Counties:  Joindeb  Col- 
lusive: Summons:  Judgment.  Where  there  is  a  collusive 
Joinder  of  defendants  in  an  action  before  a  Justice  of  the 
I>eace  for  the  sole  purpose  of  bringing  a  suit  against  a 
person  in  a  county  where  he  does  not  reside,  a  summons 
issued  in  such  action  to  another  county  for  the  purpose  of 
bringing  in  a  defendant  residing  therein  Is  void,  and  con- 
fers no  Jurisdiction  on  the  court  to  render  a  default  Judg- 
ment against  such  a  defendant    Btrotobridge  v.  Miller 449 

3.  Preliminary  Examination:  Rboobd  Conclusive:  Bastabdt: 
Statutes.  In  a  proceeding  under  chapter  37,  Compiled 
Statutes,  the  record  of  the  Justice  of  the  peace  before  whom 
the  preliminary  examination  was  had,  showing  that  the 
examination  was  regularly  had  and  completed,  is  conclusive 
upon  the  question.    Morgan  v.  Stone 115 

LACHES.    See  Pbocess,  2. 

LAJTDIiOED    AND    TENANT.     See    Foboibls    Entet    and    Db- 

TAINEB,  2. 

Bent,  Action  for:  Damaqes  Reooufed  fob  Fraud.  A  lessee 
who  has  been  induced  by  the  fraudul^it  representations  of 
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the  lessor  to  enter  into  a  lease,  may,  in  an  action  by  the 
landlord  for  rent,  recoup  the  amount  of  the  damages  suf- 
fered by  him  by  reason  of  the  fraud.    Bauer  v.  Taylor. . . .  701 

LAST  CLEAB  CHANCE,    See  Neglioekce,  4. 

LAW  OP  THE  CA9E.    See  Taxation,  14. 

LIBEL  AND  SLANDEB.     See  Damages. 

1.  Instructions  Approved.  Instructions  in  an  action  for 
slander  examined  atid  approved.    Whiting  v.  Carpenter 342 

2.  Intent.  It  is  not  necessary  in  such  an  action  to  show  that 
the  words  complained  of  were  uttered  with  the  intent  to 
injure  and  defame  plaintiff.    Whiting  v.  Carpenter 342 

■ 

LICENSES. 

1.  Duty  of  Licensor  to  Licensee:  Damages:  Pebsonal  In- 
JUBiES.  Where  one  enters  upoti  the  premises  of  another  with 
his  consent  but  without  an  inritation  and  not  in  the  dis- 
charge of  any  public  or  private  duty,  he  is  a  bare  licen.see 
and  the  occupier  of  the  premises  owes  no  duty  to  him  as 
long  as  no  wanton  or  willful  injury  is  Inflicted  upon  him 

•       by  the  licensor  or  his  servants.     Chesley  v.  Rocheford  d 

Chuld   768 

2.  Personal  Injuries:  Evidence  Sufficient.  Plaintift's  evi- 
dence examined,  and  held  to  show  that  he  was  at  the  time 
of  the  injury  complained  of  a  bare  licensee  on  defendant's 
premises.    Chesley  v.  Rocheford  d  Gould 768 

8.  Personal  Injuries:  Evidence  Sufficient.  Evidence  ex- 
amined, and  held  to  sustain  the  former  conclusion  that 
plaimtift  was  a  bare  licensee  on  the  premises  where  he 
was  injured,  who  took  the  risk  of  them  as  he  found  them. 
Chesley  v.  Rocheford  d  Oould 777 

LIENS.    See  Cbofs.  1.    Homestead,  3,  4.    Mortgages,  1,  2,  24,  41. 

PABTITION,   2.      SUPEBSEDEAS.      TAXATION,   1,   16.      TbUSTS,    2. 

LIMITATION   OP  ACTIONS.     See  Fraud,   5.     Municipal   Cor- 
porations, 1.    Partition,  5.    Supersedeas. 

1.  Adverse  Possession:  Meaning  of  Statute.  It  haa  for 
many  years  been  the  established  doctrine  of  this  court  that 
the  statute  of  limitations^  with  reference  to  real  property, 
is  neither  a  statute  of  presumptions  nor  one  of  repose,  but 
that  the  continued,  exclusive,  open,  notorious  and  adverse 
possession  of  lands  for  the  period  of  limitations  operates,  of 
itself,  as  a  grant  of  all  adverse  titles  and  interests  to  the 
occupant.    Postal  v.  Martin ; 634 

2.  When  a  Good  Defense.  The  defense  of  the  statute  of  limlta^ 
tions,  if  available  at  the  time  of  the  commencement  of  the 
original  action,  is  a  good  defense.    Strowbridge  v.  Miller. . .  449 
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1.  Directing  Verdict:  Evidence  Sufficient.  Evidence  ex- 
amined, and  held  to  sustain  the  action  of  the  trial  court  in 
directing  a  verdict  for  defendant  Sudborough  v.  Pacific 
Express  Co 518 

2.  Directing  Verdict:  Evidence  Sufficient:  Probable  Cause. 
Where  the  evidence  in  an  action  for  malicious  prosecution, 
showing  that  the  defendant  had  reasonable  and  probable 
ground  for  believing  plaintiff  guilty  of  the  crime  charged 
against  him,  is  of  such  a  character  that  reasonable  minds 
could  not  differ  as  to  the  conclusion  to  be  drawn  therefrom, 
it  is  not  error  for  the  court  to  direct  a  verdict  for  defend- 
ant.   Sudboro ugh  v.  Pacific  Express  Co 618 

3.  Directing  Verdict:  Evidence  Sufficient:  Pbobable  Cause. 
In  an  action  for  malicious  prosecution,  if  there  is  sufficient 
in  undisputed  evidence  to  show  probable  cause,  the  trial 
court  should  direct  a  verdict  for  the  defendant,  although 
some  of  the  facts  bearing  on  that  issue  may  be  in  dispute. 
Figg  v.   Hanger 7^2 

4.  Probable  Cause:  Insanity:  Evidence.  A  finding  by  com- 
missioners of  insanity  that  a  person  brought  before  them 
is  insane  is  prima  facie  evidence  of  probable  cause  for  the 
proceeding,  although  not  conclusive.    Figg  v.  Hanger 792 

5.  Probable  Cause:  Insanity:  Pbesumptionb :  Evidence. 
While  the  plaintiff  is  not  restricted  to  a  direct  attack,  as, 
for  instance,  proof  of  fraud,  collusion  or  perjury,  but  may 
establish  want  of  probable  cause  by  any  form  of  competent 
and  sufficient  proof,  the  presumption  arising  from  the  find- 
ing of  the  commissioners  in  such  a  case  must  be  overcome 
by  evidence  sufficient  to  destroy  its  probative  force.     Figg 

V,  Hanger 792 

6.  Probable  Cause:  Statement  to  Counsel:  Bona  Fides.  One 
who  seeks  advice  of  counsel  with  reference  to  the  com- 
mencement of  a  criminal  prosecution  is  bound  to  act  in 
good  faith  in  the  matter.  He  is  required  to  make  to  reput- 
able counsel  a  full  and  fair  statement  of  all  the  material 
facts  known  to  him.  If  he  has  reasonable  ground  for  be- 
lieving that  facts  exist  which  would  tend  to  exculpate  the 
accused  from  the  charge,  good  faith  requires  that  he  shall 
either  make  further  inquiry  with  reference  to  these  facts 
and  communicate  the  information  obtained  to  counsel,  or 
that  he  shall  inform  him  of  his  belief  of  their  existence, 
in  order  that  he  may  investigate  with  reference  thereto  and 
take  into  account,  in  forming  his  opinion,  the  information 
obtained  with  reference  to  them.  He  is  not,  however,  re- 
quired to   institute  a  blind  inquiry  to  ascertain  whether 
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facte  exist  which  would  tend  to  the  exculpation  of  the  i>arty 
accused.  If  he  honestly  believes  that  he  is  iti  possession 
of  all  the  material  facts  and  makes  a  full  and  fair  state- 
ment of  those  facte  to  the  counsel  and  acte  in  good  faith 
on  the  advice  given  him,  this  is  sufficient  to  protect  him 
from   the   charge   of   malicious   prosecution.     OiUispie   v, 

Statfard  ►...  873 

7.  Statement  to  Counsel  Insufficient:  Kvtdetxce  Sufficient. 
Evidence  examined,  and  held  to  show  that  a  defendant  failed 
to  make  a  full  and  fair  disclosure  to  his  counsel  of  the  facte 
known  to  him  prior  to  the  commencement  of  a  criminal 
prosecution.    OiUispie  v.  Stafford 873 

KANDAMTJS.      See   Colueqes   and   Universities,   2,   3.     Intoxi- 
,  gating  Liquors,  1.    Municipal  Corporations,  2,  3. 

1.  Adequate  Bemedy  at  Law:  Statutes.  Section  646  of  the 
Code  of  Oiyil  Procedure  prevents  the  issuance  of  a  man- 
damus in  any  case  where  the  relator  has  a  plain  and  ade- 
quate remedy  in  the  ordinary  course  of  law.  Moorea  v. 
State 285 

2.  Public  Lands:  Leasing:  Quaere.  Whether  any  mandamus 
will  lie  to  control  action  of  the  state  commissioner  of  pub- 
lic lands  and  buildings  in  determining  to  whom  he  will 
make  lease  of  public  school  lands,  qu<Bre,    State  v.  FolXmer, .  876 

mSASUBE  OF  DAMAGES.    See  Breach  of  Marsiage  Promise,  2. 

MECHANICS'   LIEKS.     See   Mortgages,    46.     Payment.     Prik- 
ciPAJL  AND  Agent,  2.    Triai^  40. 

1.  Against  Building:  Foreclosure:  Sale:  Subsequent  Pub- 
chase  OF  Land  bt  Defendant:  Removal  of  Bun.DiNa.  After 
the  confirmation  of  the  sale,  made  on  the  decree  in  the  fore- 
closure suit,  the  defendant  therein,  who  purchased  the  ma- 
terial and  erected  the  building,  can  not,  by  purchasing  the 
land,  prevent  the  removal  thereof.    Shull  v.  Best 212 

2.  Against  Building  Separate  from  Land.  One  who  furnishes 
material,  under  contract,  to  a  person  in  possession  of  a 
tract  or  lot  of  land  with  which  to  erect  a  house  or  other 
building  thereon,  in  case  such  person  does  not  become  the 
owner  of  the  premises,  may  have  a  mechanics'  lien  on  such 
building  separate  from  the  land  on  which  it  is  situated. 
Pickens  V.  Plattsmouth  Land  and  Investment  Oo„  31  Neb., 
585.     Shull  V.  Best 212 

8.  Against  Building:  Title  of  Purchaser.  Replevin.  One 
purchasing  the  building  at  a  sheriff's  sale,  under  a  decree 
fixing  a  lien  upon  the  building  alone,  upon  a  confirmation 
d  the  sale,  obtains  title  thereto  as  between  the  parties  to 
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the  foreclosure  and  the  right  to  remoye  it  from  the  premises, 
and  in  case  he  can  not  obtain  possession  of  it  otherwise,  it 
not  appearing  to  be  occupied  as  a  family  dwelling,  he  may 
maintain  replevin  therefor.  Watert  v.  Reuher,  16  Neb.,  99; 
McDaniel  v.  Lipp,  41  Neb.,  713.    8hutt  v.  Best 212 

4.  Application  of  Statutes:  "Appubtenarcb."  An  amphithea- 
tre and  framework  built  on  posts  firmly  imbedded  in  the 
■oil  constitutes  an  "appurtenance"  within  the  meaning  of 
the  statute  and  is  subject  to  a  mechanic's  lien.  Cody  Lum^ 
her  Oo,  V.  Qreater  America  Exposition *• 26S 

!•  Assignment  Not  Accepted  or  Acted  Upon:  Rights  of  As- 
■lONOB.  The  right  to  a  mechanic's  lien  is  not  lost  by  the 
mere  execution  and  delivery  by  the  claimant  of  an  order 
requesting  the  debtor  to  pay  the  amount  of  the  claim  to  a 
third  party  where  it  is  not  shown  that  the  latter  has  ac- 
cepted it  or  acted  thereon.  Omaha  Oil  d  Paint  Oo.  v. 
Qreater  America  Exposition 275 

€.  Construction  of  Statutes:  "Appurtenance."  The  word  "ap- 
purtenance" as  used  in  section  1,  article  1  of  chapter  54  of 
the  Compiled  Statutes  [Annotated  Statutes,  section  7100], 
means  appurtenance  to  the  laxid  and  not  to  some  other 
structure.  Cady  Lumber  Co,  v.  Greater  America  Exposi- 
tion   , •••••268 

T.  Findings  of  Fact:  Evidence  Sitfficient.  Evidence  ex- 
amined, and  held  that  It  is  amply  sufficient  to  sustain  the 
findings  and  decree  of  the  trial  court  on  these  questions. 
Banker^  Building  and  Loan  Ass'n  v.  Williams 795 

8.  Judgment  Establishing  Lien  Against  Building:  Peb- 
BONALnr.  A  Judgment  or  decree  establishing  a  lien  on  the 
building  alone  separate  from  the  real  estate,  and  ordering 
it  sold  to  satisfy  the  lien,  necessarily  adjudicates  the  ques- 
tion of  the  nature  of  the  improvement,  and  in  effect  decrees 

it  to  be  personal  property.    8hutt  v.  Best 212 

9.  Xortgages:  Pbiobities:  Evidence.  Evidence  held  to  sup- 
port the  finding  of  the  trial  court  that  the  contract  under 
which  materials  were  furnished  was  made,  and  a  portion 
of  such  materials  delivered,  before  the  recording  of  plain- 
tiff's mortgage,  and  to  sustain  the  decree.  Cahn  v,  Roman- 
dorf. 8* 

XEXOBAKDA.    See  Tbial,  25. 

XEBGEB.    See  Bills  and  Notes,  7. 

SQSCOKDTTCT.    See  Tbl/ll,  36,  37. 

SOSTAXE.    See  Adverse  Possession,  1,  2.    Oontbacts,  7.    Insub- 
ANCE,  10-12.    Judgment,  7.    PuEADiNa,  7. 
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XOBTGAGES.     See  Assiqnments.    Bakks  aitd  Banking.    Build- 
ing AND  Loan  Associations.    Mechanics'  Liens,  9.    Pabti- 

TION,  2.      SXTFKBSEDEAS.      TAXATION,  15.     TRUSTS,  ^  4. 

1.  Foreclosure:  Agbeement  to  Protect  Lien-Holdeb:  Sheriff's 
Return.  Evidence  tending  to  show  an  arrangement  whereby 
property  purchased  at  foreclosure  sale  by  a  prior  lien-holder 
was  to  be  held  for  the  benefit  of  a  subsequent  lien-holder 
and  that  the  latter  afterwards  became  the  beneficial  owner 
thereof  by  a  conveyance  pursuant  to  such  arrangement,  does 
not  contradict  or  vary  the  sheriff's  return  setting  forth  the 
sale  and  the  sum  realized  therefrom.    Emery  v.  Hanna 491 

2.  Foreclosure:  Amounts  and  Priorities  of  Liens  Fixed:  Title 
OF  Purchaser.  Where  a  decree  of  foreclosure  on  behalf  of 
plaintiff  and  various  cross-petitioiiers  fixed  the  respective 
amounts  and  priorities  of  a  large  number  of  liens,  a  pur- 
chaser, on  sale  and  confirmation  of  such  decree,  takes  title 
to  the  land  involved  divested  of  the  liens  of  all  parties  to 
the  suit,  although  the  money  realized  on  the  sale  may  be 
insufllciefnt  to  satisfy  the  junior  liens.    O'Brien  v,  Kluever. .  571 

3.  Foreclosure:  Appraisal:  Copy  Deposited  "Forthwith."  A 
copy  of  the  appraisal  is  deposited  "forthwith"  in  the  mean- 
ing of  the  statute  if  filed  the  day  following  the  appraise- 
ment.   Wheldon  v.  Qornett 421 

4.  Foreclosure:  Appraisal:  Deduction  of  Void  Taxes.  The 
fact  that  city  taxes  still  standing  on  the  treasurer's'  books 
as  a  lien  on  the  property  were  certified  by  him  to  the  ap- 
praisers and  deducted  from  the  value  of  plaintiff's  Interest, 
will  not  avoid  the  appraisement,  though  in  an  action  between 
other  parties  some  taxes  of  the  same  levy  have  been  held 
void.    Adler  d  Sons  Clothing  Co.  v.  Hellman 557 

5.  Foreclosure:   Appraisal  Defective.    Swift  v.  Boyle 846 

6.  Foreclosure:  Appraisal:  Disinterested  Freeholder.  One 
of  the  appraisers  at  a  Judicial  sale,  a  long  time  prior  to 
the  appraisement,  had,  on  behalf  of  another,  inquired  of 
the  owner  of  the  land  his  price  for  the  same,  and  of 
the  owner  of  the  decree  his  price  for  the  decreev  The  nego- 
tiations were  dropped,  the  appraiser  by  afildavit  stating  that 
these  dealings  with  reference  to  the  land  had  in  no  way 
infiuenced  his  judgment  in  appraising  the  property.  Held, 
That  the  trial  court  did  not  err  in  refusing  to  vacate  the 
sale  on  the  ground  that  the  appraiser  was  not  a  disinterested 
freeholder.    First  Nat.  Bank  of  North  Platte  v.  Tyler 63 

7.  'Foreclosure:  Appraisal:  Evidence  Sufficient.  Bvidence 
on  the  objection  that  the  property  was  appraised  too  low 
examined,  and  held  to  sustain  the  order  of  confirmation. 
Moore  V.  Hornshy •. 682 
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8.  Foreclosiire:  Appraisal:  Grantee  of  Deed  as  Freeholder. 
Where  ^e  return  to  an  order  of  sale  under  foreclosure 
recites  that  the  appraisers  were  freeholders,  the  order  of 
confirmation  will  not  be  reversed  on  appeal  because  one  of 
the  appraisers  is  shown  not  to  have  received  a  deed  for 
his  land,  he  having  purchased  the  same  and,  apparently, 
residing  thereon.    Wheldon  v.  Cornett 42t 

9.  Foreclosure:  Appraisal:  Objections.  Objections  made  to 
an  appraisement  and  sale  of  real  estate  under  a  decree  of 
foreclosure  examined,  and  held  to  show  no  valid  objections 

to  the  same.    Hartwick  v.  Woods 103 

10.  Foreclosure:   Appraisal:    Objections  After  Sale.    Oardner 

V.  Hagermatk, 596 

11.  Foreclosure:  Appraisal:  Objections:  Evidence:  Preju- 
dice: Appeal.  Where  the  evidence  oftered  In  support  of 
the  objections  is  of  such  a  character  as  to  warrant  a  finding 
that  the  Irregularities  complained  of  were  without  prejudice 
to  the  party  resisting  confirmation,  an  order  overruling  such 
objections  and  confirming  the  sale  will  not  be  disturbed  on 
appeal.    Union  Savings  Bank  v.  Lincoln  Normal  University. .     70 

12.  Foreclosure:  Appraisal:  Objections,  How  Made.  Objec- 
tions should  be  made  in  such  language  as  to  indicate  with 
reasonable  certainty  the  specific  objections  relied  upon. 
Union  Savings  Bank  v.  Lincoln  Normal  University '   70 

13.  Foreclosure:  Appraisal:  Objections,  Time  for.  Murray  v. 
Romine •     31 

14.  Foreclosure:  Appraisal:  Objections  too  General.  In  the 
sale  of  real  estate,  under  a  decree  of  foreclosure,  an  objec- 
tion that  the  appraisement  "is  irregular  and  not  In  accord- 
ance with  law,"  is  too  general  to  merit  consideration.    Bird 

V,  McCreary 183 

15.  Foreclosure:    Appraisal:    Objections,  When  Made.  Objec- 
tions to  the  appraisement  of  property  to  be  sold  at  judicial 
sale,  to  be  available,  must  be  made  before  the  sale.     Union  ^ 
Savings  Bank  v.  Lincoln  Normal  University, » 70 

16.  Foreclosure:  Appraisal:  Qualification  of  Appraisers: 
Receiver.  The  mere  fact  that  the  two  appraisers  have  given 
evidence  on  plaintiff's  behalf  as  to  the  value  of  the  property 
at  the  trial  of  the  action  in  which  the  sale  is  had  and  in  a 
hearing  as  to  the  appointment  of  a  receiver  for  it,  does  not 
disqualify  them  to  act  as  appraisers.  Adler  d  Sons  Clothing 
Co.  17.  Hellman 557 

17.  Foreclosure:    Appraisal:    Sale.    Wilson  v.  Neu 34S 

18.  Foreclosure:  Appraisal:  Valuation:  Evidence  Sufficient. 
JBvldence  on  the  question  of  the  value  of  the  premiaes  ex- 
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amlned,   and   held  sufRclent  to  uphold   the  appraisement 
Bird  V.  McCreary   183 

19.  Foreclosure:  Appraisal:  VALtiATioN:  Fraud.  On  the  hear- 
ing of  a  motion  to  confirm  the  sale  of  real  estate,  it  appeared 
that  the  value  of  the  land  as  fixed  by  the  appraisers  was 
$4,000.  Seven  witnesses  fixed  the  value  at  $4,800,  and  five 
fixed  it  at  $3,200.  Held,  That  the  ruling  of  the  trial  court, 
sustaining  the  appraisement,  was  tiot  erroneous.  First  Nat. 
Bank  of  North  Platte  v.  Tyler 63 

20.  Foreclosure:    Appraisal:    Valuatioit:    Frattd.     Testimony 
to  show  that  the  valuation  of  real  property  offered  at  judicial 
sale  was  fixed  too  low  by  the  appraisers  where  fraud  or 
collusion  does  not  appear,  will  not  avail  to  set  aside  the- 
appraisement  or  a  sale  under  it    Adler  d  Sons  Clothing  Co. 

V.  Hellman 557 

21.  Foreclosure:  Certificates  of  Liens:  Waiver.  Certificates 
of  liens  against  lands  sold  upon  execution,  as  provided  for 
by  the  Code  of  Civil  Procedure,  are  for  the  benefit  of  the 
plaintiff  and  purchaser,  and  may  be  waived.  If  they  are 
waived,  it  is  not  error  for  the  sheriflE  to  proceed  with  the 
sale  without  them.    Moore  v.  Hornsby 682 

22.  Foreclosure:  Confirmation:  Ob.jections:  Jurisdiction  at 
Chambers.  Jurisdiction  to  confirm  a  sale  carries  with  it 
jurisdiction  to  overrule  objections  to  it  Hutchinson  v. 
Smidt 850 

23.  Foreclosure:  Contracts  of  Sale  of  Realty:  Strict  Fore- 
closure: Discretion.  Applications  for  strict  foreclosure  of 
contracts  for  the  sale  of  lands  are  addressed  to  the  sound 
legal  discretion  of  the  district  court,  and  such  foreclosures 
will  be  granted  in  cases  where  it  would  be  unjust  and  in- 
equitable to  refuse  them.    Orove  v.  Dineen 722 

24.  Foreclosure:  Decree  in  Rem:  Estoppel  of  Party  in  Subse- 
quent Action.  After  a  judgment  or  decree  in  rem  a  party 
to  the  record,  who  is  duly  served  with  process  and  appears 
personally  therein,  is  estopped  from  asserting  any  claim 
or  defense  contrary  to  the  terms 'of  the  decree.  Nebraska 
Loan  d  Trust  Co.  v.  Demon 334 

25.  Foreclosure:  Decree:  Record:  Signature  of  JxnxiE.  The 
signature  of  the  presiding  judge,  to  a  decree  or  the  record, 
is  not  essential  to  the  validity  of  the  decree.  Oallentine  v. 
Cummings 690 

26.  Foreclosure:  Deduction  of  Void  Tax  Lien:  Injunction 
Against  C'  r'.cTioN  of  Tax:  Estoppel.  While  a  purchaser 
at  an  execution  sale  takes  the  real  interest  of  the  debtor, 
and  Is  not  necessarily  concluded  by  the  appraisement,  yet, 
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where  the  amount  of  a  tax  Hen,  which  has  not  been  men- 
tioned or  included  In  the  decree,  has  been  deducted  from 
the  gross  appraised  value  of  the  property  by  the  appraisera^ 
and  the  purchase  is  made  for  less  than  two-thirds  of  the 
gross  appraised  value,  upon  the  assumption  that  such  taxes 
are  a  valid  lien,  the  purchaser  taking  advantage  of  the 
deduction  thereof  will  be  presumed  to  have  undertaken  to 
pay  such  taxes,  and  will  not  be  heard  to  deny  their  validity 
in  an  equitable  proceeding  seeking  to  enjoin  their  obllectioH. 
Omaha  Bavings  Bank  v.  City  of  Om€iha •  •  • 663 

27.  Foreclosure:  Deed  Absolute  on  Facb:  Bvidenok  Sufbigient. 
Evidence  examined,  and  held  sufllcient  to  sustain  the  decree 

of  the  trial  court.    Eckmann  v.  Turner 404 

28.  Foreclosure:  Deficiency:  Covebtube:  Evidence  Sufficient. 
E<videmce  examined,  and  held  sufficient  to  sustain  the  ruling 
of  the  trial  court  denying  the  motion  for  a  deficiency  Judg- 
ment   Morris  v.  Linton • 650 

29.  Foreclosure:  Deficiency:  Coverture:  Pleading:  Burden 
OF  Proof.  Where  a  deficiency  Judgment  is  sought  against 
a  married  woman,  who  denies  that  the  note  and  mortgage 
upon  which  the  Judgment  is  sought  were  executed  by  her 
or  any  one  legally  representing  her,  and  that  she  never 
received  any  consideration  for  the  note,  the  burden  is  upon 
the  plaintiff  to  show  facts  which  will  create  a  personal  lia- 
bility of  the  defendant    Morris  v.  Linton 650 

80.  Foreclosure:  Deficiency:  Rendered  at  Subsequent  Tebm: 
Jurisdiction.  Prior  to  the  passage  of  the  act  of  1897,  relative 
to  Judgments  for  deficiency  in  ac.ions  for  the  foreclosure  of 
mortgages,  the  court  did  not  lose  Jurisdiction  to  render 
such  a  Judgment  by  failure  to  exercise  ^It  at  the  term  at 
which  the  sale  of  the  mort^ged  premises  was  confirmed. 
Sawyer  v.  Bender 804 

81.  Foreclosure:  Deficiency:  Set-off  and  Gounteih3Laxic: 
Waste.  In  an  action  to  recover  a  deficiency  after  foreclosure 
of  a  mortgage,  the  mortgagor  may  set  up,  by  way  of  counter- 
claim, damages  sustained  by  reason  of  waste  committed  by 
the  mortgagee  in  possession.    Staunchfleld  v,  Jeutter 847 

32.  Foreclosure:  Deficiency:  Statutes:  Construction:  EiLBO- 
TiON  OF  Remedies.  Section  848  of  the  Code  of  Civil  Pro- 
cedure, as  amended  by  the  act  of  1897,  when  taken  in  oonr 
nection  with  the  remainder  of  the  title  of  which  it  is  a  part, 
is  a  statute  compelling  an  election  of  remedies  and  is  Inop- 
erative upon  a  suit  begun  before  it  went  into  effect  Prw- 
ident  Life  d  Trust  Co,  of  Philadelphia  v.  Brunner 48 
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33.  Foreclosure:  Deposit  bt  Purchaser.  Order  of  the  district 
court  confirmiDg  a  judicial  sale  examined  and  found  regular. 
Cummings  v.  Hart 20 

34.  Foreclosure:  Description:  Ob.iection  After  Sale:  Preju- 
dice. "On  proceedings  to  affirm  a  rale  of  mortgaged  premises, 
no  objection  will  be  heard  founded  on  an  erroneous  or  im- 
perfect description  of  the  premises  in  any  of  the  proceedings, 
unless  it  be  alleged  and  shown  that  the  party  objecting  will 
be  prejudiced  thereby;  nor  in  cases  of  personal  service  or 
appearance  of  such  party  in  the  action,  and  such  erroneous 
or  imperfect  description  occurs  in  proceedings  before  judg- 
ment." Cooper  V.  Foss,  16  Neb.,  516.  Hutchinson  v,  8midt. . .  860 

36.  Foreclosure:  Description:  Sale  of  Separate  Tracts. 
Where  a  decree  of  foreclosure  provides  that  the  land  shall 
be  sold  in  separate  tracts,  and  the  notice  of  sale  gives  a 
separate  description  of  each  of  such  tracts,  the  omission  to 
state  in  the  notice  that  the  tracts  are  to  be  separately  sold 
is  not  a  valid  objection  to  confirmation.  Eldridge  v. 
Wesierski 517 

36.  Foreclosure:  Evidence  of  "Action  at  Law":  For  Whose 
Benefit:  Prejudice.  Proof  of  the  allegation  that  no  pro- 
ceeding at  law  has  been  had,  in  a  suit  to  foreclose  a  real 
estate  mortgage,  is  required  for  the  benefit  of  the  mortgagor. 
The  omission  of  proof  of  this  allegation  in  a  contest  between 
lienors  is  at  most  error  without  prejudice.  Chaffee  v.  SekeS' 
tedt 740 

37.  Foreclosure:  Evidence  Sufficient.  Evidence  examined,  and 
held  to  sustain  the  order  denying  confirmation  of  a  fore- 
closure sale.    Outhrie  v.  Quthrie 366 

O'Brien  v,  Kluever 671 

Arabian  Horse  Co.  v.  BiveTis 823 

38.  Foreclosure:  For  Part  of  Debt:  Effect  on  Lien.  If  a 
mortgage  is  foreclosed  as  to  a  portion  of  the  debt  secured, 
all  being  due,  and  all  the  mortgaged  property  is  sold,  third 
persons  are  justified  in  believing  that  the  remainder  has 
been  paid,  and  the  lien  of  the  mortgage  is  terminated  as  to 
creditors  and  purchasers  holding  under  the  foreclosure  sale. 
Nebraska  Loan  d  Trust  Co.  v.  Haskell 830 

39.  Foreclosure:  Fob  Part  of  Debt:  Effect  on  Lien:  Rb>- 
DEMPTioN.  But  if,  on  foreclosure  as  to  a  portion  or  an  in- 
stallment, the  mortgagor  redeems  before  sale  under  the 
decree,  it  is  as  if  there  had  been  no  foreclosure,  and  fore- 
closure may  be  had  and  the  land  may  be  sold,  subsequently, 
for  satisfaction  of  the  other  installments.    Nebraska  Loan 

d  Trust  Co.  V.  Haskell 880 
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40.  Foreclosure:  For  Part  of  Dert*  Irregulartties:  Corbec- 
TiON.  Error  or  Irreg^ularity  in  foreclosing  a  mortgage  as 
to  interest  coupons  only,  subject  to  the  principal  note,  the 
record  showing  that  the  principal  note  was  held  by  the 
plaintiff  and  was  due.  can  be  availed  of  only  in  direct 
proceedings  for  that  purpose.    Nebraska  Loan  d  Trust  Co. 

V.  Haskell 330 

41.  Foreclosure:  Fob  Part  of  Debt:  Liens.  The  foreclosure 
of  a  mortgage  for  the  interest  only  on  the  principal  debt 
secured  thereby,  where  the  whole  debt,  both  principal  and 
interest,  is  due  and  payable  at  the  time  of  such  foreclosure, 
ordinarily  exhausts  the  lien  of  the  mortgage,  and  is  a  bar 
to  a  second  foreclosure  suit  Nebraska  Loan  d  Trust  Co.  v. 
Domon 334 

42.  Foreclosure:  For  Part  of  Debt:  Subject  to  Balance:  De- 
CRi:i:  AS  Bar  to  Second  Foreclosure:  Estoppel.  But  where 
the  decree  in  such  former  suit  specifically  provides  that 
it  is  subject  to  the  mortgage  lien  for  the  principal  debt,  and 
that  the  sale  shall  be  made  subject  thereto  as  a  first  lien, 
the  parties  to  the  record  are  estopped  to  plead  the  decree 
as  a  bar  to  a  second  foreclosure  to  obtain  the  payment  of 
said  principal  sum.    Nebraska  Loan  d  Trust  Co.  v,  Domon. .  334 

43.  Foreclosure:  Fob  Part  of  Debt:  Subject  to  Balance:  Re- 
demption: Estoppel  to  CJomplain  of  iRREOULABrrr  in  Decree. 
Hence  where  a  decree  foreclosing  a  mortgage  as  to  certain 
coupon  notes  expressly  provided  that  the  amount  due  on 
•aid  coupon  notes  was  a  lien  subject  to  the  amount  of  the 
principal  note,  then  due,  which  was  a  first  lien,  and  ordered 
a  sale  subject  to  the  first  lien  of  such  principal  note,  and 
the  mortgagor  redeemed  before  sale,  neither  he  nor  a  sub- 
sequent purchaser  of  his  Interest  may  question  the  regularity 
of  the  provision  in  the  decree  thereafter  nor  assert  that 
the  decree  operated  to  extinguish  the  entire  lien.  Nebrask4i 
Loan  d  Trust  Co,  v.  Haskell 330 

44.  Foreclosure:  Guaranty:  Evidence  Sufficient.  Evidence 
examined,  and  held  sufficient  to  support  the  Judgment  of  the 
trial  court.     Anderson  v.  Hall 494 

45.  Foreclosure:  Likn  Paid  bt  Stranqeb:  Husband  and  Wife: 
Second  Marriage  Void:  Subrogation.  The  property  was 
incumbered  by  a  valid  mortgage  lien;  plaintift  loaned  S. 
money  with  which  the  lien  was  paid  off  and,  in  good  faith, 
took  a  mortgage  on  the  property  executed  by  S.  and  the 
woman  with  whom  he  was  living,  as  husband  and  wife. 
Held,  That  plaintiff  has  a  lien  ou  the  property  for  the  money 
loaned  and  so  used,  either  by  virtue  of  his  mortgage  or  that 
by  subrogation,  he  has  such  Hen  by  virtue  of  the  lien  so 
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paid.  Held  further.  That  plaintiff  waa  not  a  mere  volunteer, 
and  that  claimants  may  not  avoid  his  mortgage,  and  retain 
the  benefit  of  the  release  of  the  prior  valid  lien.  Gordon 
17.  Stewart 852 

46.  Foreclosure:  Mechanics*  Liens:  Pkiobities:  Contracts. 
The  lien  of  an  ordinary  mortgage  is  not  subordinate  to 
mechanics'  liens,  because  the  money  which  it  was  given  to 
secure  was  loaned  for  the  purpose  of  improving  the  mort- 
gaged premises  and  under  an  express  contract  that  it  should 
be  so  used.  Henry  d  Coatsworth  Co.  v.  Halter,  58  Neb.,  685, 
followed  and  approved.    Chaffee  v.  Seheatedt 740 

47.  Foreclosure:  Notice  of  Sale,  (Contents  of.  It  Is  not  essen- 
tial that  a  notice  of  sale,  under  a  decree  of  foreclosure, 
should  state  the  amount  due  on  the  decree.  Oallentine  v, 
Oummings €90 

48.  Foreclosure:  Notice  of  Suit  to  Tenant  Undeb  Obal  Lease. 
A  tenant  under  an  oral  lease  for  one  year  made  prior  to 
service  of  process  in  a  foreclosure  suit  who  afterwards, 
on  expiration  of  the  term,  enters  into  another  oral  lease 
pending  suit,  is  charged  with  notice  of  the  suit  and  takes 
subject  to  such  decree  as  may  be  rendered  against  his  lessor. 
McLean  v,  McCormick 187 

49.  Foreclosure:  Objections  Not  Raised  Below.  Nebraska 
Loan  d  Trust  Co,  v.  Coming 364 

50.  Foreclosure:  Obdeb  of  Sale:  Decbee  Attached.  It  Is  not 
a  valid  objection  to  a  confirmation  of  such  sale  that  a  copy 
of  the  decree  was  not  attached  to,  or  incorporated  in,  the 
order  of  sale.    Oallentine  v.  Cummings 690 

51.  Foreclosure:  Obdeb  or  Sale:  Seal.  The  failure  of  the 
clerk  to  attach  his  seal  to  the  order  of  sale  until  after  the 
sale  has  taken  place  Is  not  fatal.    Wheldon  v.  Comett 421 

52.  Foreclosure:  Pubchasb  bt  Pabty:  Injunction,  Violation 
of:  Ck)NFiBMATioN.  .  The  fact  that  a  party  to  the  action, 
who  afterward  became  the  purchaser  of  the  property,  vio- 
lated an  injunction,  prior  to  the  sale,  in  regard  to  the  prop- 
erty covered  by  the  decree,  is  not  of  itself  sufficient  ground 
for  refusing  confirmation.  Union  Savings  Bank  v,  Lincoln 
Normal  University 70 

3.  Foreclosure:  Redemption:  Repudiation  of  Pabt  of  De- 
cbee. A  party  to  a  decree  of  foreclosure  who  redeems  there- 
from will  not  be  permitted  to  claim  under  one  portion  of 
the  decree  and  repudiate  the  remainder.  Nebraska  Loan 
and  Trust  Co.  v.  Haskell 330 

54.  Foreclosure:  Sale  by  Pubchaseb  Pending  Appeal:  Gbantee's 
Right  to  Sheriff's  Deed.    A  quit-claim  deed  by  a  purchaser 
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at  foreclosure  sale,  made  pending  appeal  from  an  order  of 
confirmation,  conveys  all  the  interest  of  such  purchaser,  and 
entitles  the  grantee  to  the  benefit  of  a  sheriff's  deed  ex- 
ecuted upon  affirmance  of  the  order.    McLean  v.  McCormick,  1S7 

55.  Foreclosure:  Second  Sale:  Costs:  Interest:  Deficiency. 
A  sale  of  mortgaged  premises  was  made  under  a  decree 
of  foreclosure  in  January,  1900.  the  plalntilT  in  the  action 
being  the  successful  bidder.  No  confirmation  of  this  sale 
appears  to  have  been  had  and  no  deed  issued  thereon.  A 
second  sale  was  advertised  and  made  in  March,  1902,  the 
plaintiff  again  bidding  in  the  property.  Objection  to  con- 
firmation was  made  by  the  defendant  who,  among  other 
matters,  urged  the  first  sale  and  the  defendant's  right  to 
a  credit  for  the  amount  bid  thereat  The  court  confirmed 
the  sale  and  ordered  a  deed  charging  the  plaintiff  with  the 
costs  of  the  second  sale  and  allowing  interest  on  the  full 
amount  of  the  decree  up  to  the  date  of  the  first  sale  only, 
and  a  judgment  for  the  deficiency.  Held,  No  error.  Cutter  v. 
Woodard    508 

56.  Foreclosure:  Surplus  Applied  to  Taxes  by  Receiver.  Where 
plaintiff  has  bid  in  the  property  involved  in  a  suit  at  two- 
thirds  of  its  appraised  value,  and  at  a  price  sufficient  to 
pay  the  decree,  it  has  no  right  after  the  confirmation  to 
have  money  in  the  hands  of  the  receiver  applied  in  pay- 
ment of  taxes  on  the  property.    Adler  d  Sons  Clothing  Co. 

V.  Hellman 557 

MUNICIPAL  COBPOBATIONS. 

1.  Eminent  Domain:  Easement  fob  Streets:  Damages  Ap- 
plied TO  Taxes:  Limitation  of  Actions.  The  city  of  Omaha 
having,  by  the  exercise  of  the  power  of  eminent  domain, 
acquired  the  possession  of  a  strip  of  ground  and  an  easement 
therein  for  street  purposes,  upon  an  award  of  damages  to  the 
landowner,  and  having  by  an  order  of  its  mayor  and  council 
refused  to  pay  the  amount  of  such  award  in  money  and  di- 
rected it  to  be  applied  in  satisfaction  of  special  assessments 
for  local  improvements,  a  cause  of  action  against  the  city 
for  the  recovery  of  the  money  accrued,  if  at  all,  immediately 
upon  the  termination  of  such  proceedings.  Spalding  v. 
City  of  Omaha 447 

2.  Mandamus:  For  Salary:  Evidence  Insufficient.  Evidence 
held  insufficient  to  show  relator's  Incumbency  in  an  office 
with  sufficient  certainty  to  entitle  him  to  a  mandamus  for 
salary.     Moores   v.    State 235 

3.  Mandamus:  For  Salary:  No  Sai^ry  Attached:  Right  to 
Writ.  An  application  for  a  mandamus  and  evidence  intro^ 
duced  under  it,  which  both  fail  to  show  a  definite  salary  at- 
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tached  to  an  office  so  that  by  the  lapse  of  time  and  the  opera- 
tion of  law  a  fixed  sum  will  become  due  the  incumbent,  do 
not  disclose  a  right  to  a  mandamus  to  compel  a  city  or  its 
officers  to  issue  a  warrant  for  salary.    Moores  v.  State 235 

4.  Personal  Injuries:  Damages:  Diligence:  Negligence.  A 
plaintiff  injured  by  the  negligence  of  another  can  not  re- 
cover for  damages  which  he  might  have  avoided  by  the  use 
of  reasonable  and  ordinary  diligence  in  seeking  to  effect  a 
cure;  but  if  his  course  was  not  unreasonable  in  view  of  his 
age  and  circumstances  and  the  nature  of  the  original  in- 
Jury,  a  recovery  will  not  be  defeated.    Village  of  Atkinson 

V.  Fisher 21 

5.  Personal  Injuries:  Negligence  Contbibutory.  On  the  facts 
shown  in  the  opinion,  held,  that  the  question  of  contributory 
negligence  was  for  the  Jury.  City  of  South  Omaha  v.  Tay- 
lor   757 

€.  Personal  Injuries:  Negligence:  Pbiob  Knowledge  of  De^ 
fect  in  Street.  That  one  injured  in  consequence  of  a  de- 
fect in  a  street  had  knowledge  of  the  defect  beforehand, 
does  not,  per  se,  establish  negligence  on  his  part  but, 
ordinarily,  is  merely  one  of  the  circumstances  to  be  taken 
into  account  by  the  jury  in  determining  whether  there  was  a 
lack  of  due  care.    City  of  South  Omaha  v,  Taylor 757 

7.  Streets:  Cubbing:  Chabgb  on  Abutting  Pbopebtt:  Stat- 
utes. Under  the  act  of  1887,  when  the  city  has  ordered  a 
street  paved  it  may  curb  and  gutter  the  same  and  make 
the  expense  thereof  a  legal  charge  upon  the  abutting  real 
estate.    City  of  Omaha  v.  Gsantner 52 

8.  Streets  Defective:  Repaibs.  City  of  Lincoln  v.  Calvert ,  39 
Neb.,  305,  followed.    Village  of  Atkinson  v.  Fisher 21 

9.  Streets:  Paving,  Petition  fob:  Charge  on  Abutting  Pbof- 
ebtt:  Statxttes.  The  act  of  1887,  section  69,  chapter  12a, 
Compiled  Statutes,  1887,  incorporating  metropolitan  cities, 
authorized  any  such  city  to  pave  any  street,  alley  or  avenue 
within  its  limits,  either  with  or  without  a  petition  of  the 
property  owners  representing  a  majority  of  the  feet  frontage 
abutting  on  such  street,  £lley  or  avenue;  but  without  such 
petition  the  city  could  Hot  make  the  cost  of  paving  a  charge 
against  the  abutting  property.  Following  Orr  v.  City  of 
Omaha,  2  Neb.   (Unof.),  771,  90  N.  W.  Rep.,  301.     City  of 

.  Omaha  v,  Osantner 52 

10.  Streets:  Pebsonal  Injubies:  Diligence  to  Avoid.  All  per- 
sons traveling  along  streets  must  use  ordinary  care  to  avoid 
injury  at  all  times;  circumstances  may  bear  upon  the  ques- 
tion whether  there  was  ordinary  care  in  a  particular  case. 
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but  they  do  not  change  the  rule.     Village  of  Atkinson  9. 
Fisher    21 

11.  Taxation:  Injunction:  Deduction  of  Taxes  fbom  Pubghase 
Price:  Estoppel.  That  the  vendee  of  real  estate  deducted 
from  the  agreed  purchase  price  certain  taxes  levied  against 
the  property,  would  not  estop  him  from  denying  the  validity 
of  such  taxes  in  an  action  to  restrain  their  collection,  in  the 
absence  of  an  agreement,  between  himself  and  his  vendor, 
that  such  amount  should  be  retained  and  applied  on  the 
taxes.    City  of  Omaha  v.  Osantner 52 

NEGLIGENCE.     See  Fbauo,  1,  8.     Municipal  Gobpobations,  4-6. 
Railboads,  5. 

1.  Ck>ntributor7:  Evidence:  Instructions:  Prejudice.  Errone- 
ous instructions  upon  the  subject  of  contributory  negligence 
are  without  prejudice  if  the  plaintift*s  evidence  does  not  dis- 
close contributory  negligence  and  no  evidence  sufficient  to 
establish  it  was  adduced  by  the  defendant  City  of  South 
Omaha  v.  Fennell 427 

2.  Damages:  Railboads.  The  conclusion  reached  in  the  former 
opinion,  Chicago^  B.  d  Q.  R,  Co.  v.  LilJey,  ante,  page  286, 
93  N.  W.  Rep.,  1012,  adhered  to.     Chicago,  B.  d  Q,  R,  Co. 

V.  Lilley : 300 

3.  Instructioiis  as.  to  Degree:  E^vioence  Supports  Findings. 
While  no  degrees  of  negligence  are  recognized  in  this  state 
and  the  use  in  instructing  a  Jury  of  the  word  "slight"  to 
characterize  either  negligence  or  contributory  negligence  is 
not  approved,  where  the  finding  of  the  Jury  is  amply  sup- 
ported by  evidence,  a  Judgment  will  not  be  reversed  on  ac- 
count of  such  use  of  the  word.    Kitzbergef  v,  Chicago,  R. 

I.  d  P.  R.  Co , 324 

4.  "Last  Clear  Chance":  Damages:  Railroads.  The  rule 
known  as  the  doctrine  of  the  "last  clear  chance,"  as  it  has 
been  adopted  in  some  of  our  sister  states,  is  in  conflict  with 
the  law  respecting  contributory  negligence  as  it  has  been 
settled  by  a  long  series  of  decisions  by  this  court,  and  it 
will  not  be  enforced  in  this  state.    Chicago,  B.  d  Q.  R.  Co. 

V.    Lilley 286 

5.  When  Question  of  Law  for  Court:  Damages:  Railboads. 
Without  attempting  an  exact  definition  of  what  is,  perhaps, 
not  precisely  definable,  it  may  be  said  generally  that  when 
a  person  whose  conduct  is  being  considered  has  not  been 
called  upon  suddenly  and  unexpectedly  to  choose,  without 
time  for  deliberation,  between  two  or  more  ways  of  escaping 
from  imminent  danger,  and  his  course  is  such  that  its  prob- 
able consequences  may  be  predicted  from  the  common  and 
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general  experience  and  obsenration  of  ordinarily  sane  and 
prudent  men,  and  when,  moreover,  there  are  not  present 
other  circumstances  tending  to  obscure  the  usual  and  direct 
connection  between  cause  and  effect  or  to  disturb  the  or- 
dinary relation  between  antecedent  and  consequent;  when, 
in  short,  from  want  of  any  more  definite  phrase,  it  may  be 
said  that  "common  sense"  would  have  been  sufficient  to  have 
assured  him  of  safety  or  warned  him  of  danger,  the  ques- 
tion  whether  he  was  negligent  Is  cfne  of  law  for  the  court 
and  not  one  of  fact  for  the  Jury.  Chicago^  B.  d  Q,  R,  Oo. 
V.   Lilley 286 

6.  Withdrawing  Issue  from.  Jury:  Damages:  Railroads. 
When,  in  an  action  to  recover  damcges  for  an  alleged  negli- 
gently inflicted  injury,  there  is  evidence  tending,  to  prove 
contributory  negligence  by  the  party  injured,,  it  is  error  for 
the  court  to  withdraw  that  evidence  from  the  Jury  by  an 
instruction  which  in  substance  directs  a  verdict  for  the 
plaintiff.    Chicago,  B.  d  Q,  R,  Co.  v.  Lilley 28€ 

KEW  TBIAL.    See  Appeal  anp  Bbbob,  1,  2,  4,  7,  37-40,  42. 

1.  Motion  Overruled:  Vacation  op  Obokb:  Disgsetion.  Record 
examined,  and  held,  that  it  does  not  appear  that  the  court 
was  guilty  of  an  abuse  of  discretion  in  setting  aside  the 
order  overruling  the  motion  for  a  new  trial.  Coxe  Bros,  d 
Co.  V,  OrnaJM  Coal,  Coke  and  Lime  Co 412 

2.  Newly-Discovered  Evidence:  Time  op  Filing  Motion.  A 
motion  for  a  new  trial  on  the  ground  of  newly-discovered 
evidence  must  be  filed  at  the  term,  but  not  necessarily  with- 
in three  days  from  the  date,  of  the  rendition  of  the  Judgment 
complained  of.    Chadron  Loan  and  Building  Ass'n  v,  Boott.  694 

3.  Time  of  Submission  of  Motion:  Affidavits.  A  motion  for 
a  new  trial  duly  filed  within  the  time  prescribed  by  statute 
at  one  term  of  court  may  he  heard  and  decided  at  a  subse- 
quent term,  and  if  affidavits  are  required  for  Its  support  they 
may  be  filed  at  any  time  before  its  final  submission.  CJutd- 
ron  Loan  and  Building  As^n  v.  Boott 694 

NOTICE.    See  Fobciblc  Bntbt  and  Detainkb,  8.    Fbaudulent  Gon- 

VETANGB8»    6.      MOBTGAOES,    47»    48.      PLBADINO,    3.      UEXJBT. 

Wabbantt,  2. 

OBSTBTTOnONS.    See  Basehknts,  4. 

OWNEBSHTP.    See  Replevin,  6.    Telegbaphs  Ain>  Telbfhonbb. 

7ABTIES.     See  Attachment,  4.    Bjiotment,  2.     Infants,  8,  4. 
Judgment,  12.    Justices  of  the  Peace,  2. 
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1.  Acconntlns^:  Dtmr  of  Tbial  CJourt  to  State  Aoooxtwt  Ooir- 
cisELT.  When  an  action  In  partition  involves  an  accounting 
of  transactions  between  the  parties  extending  over  a  Idn^: 
series  of  years  it  is  the  duty  of  the  trial  court,  by  himself  or 
a  referee,  to  etate  the  account  giving  the  items  or  classes 
of  items  and  sums  credited  and  charged  to  the  respective 
parties  and  the  facts  in  his  opinion  affording  a  reason  there* 
for,  so  that  this  court  may  form  a  Judgment  as  to  whether 
the  conclusion  reached  is  Justified  by  the  law  and  the  evi- 
dence.   Hanson  v.  Hanson , 880 

2.  Mortgage  by  Tenant:  Lien  oif  Intksest  of  CkyrsNAiTT.  In 
an  action  for  partition,  in  which  it  appears  that  the  legal 
or  record  title  is,  and  has  been,  in  one  of  the  tenants  in 
common  and  that  he  has  encumbered  the  property  for  his 
own  benefit  and  advantage,  it  is  error  to  charge  the  incum- 
brance as  a  lien  upon  the  aliquot  interest  of  his  cotenant 
Hanson  v.  Hanson 880 

8.  Tenancy  in  Common:  Accouxtino:  Pabtnebship.  When 
in  an  action  for  partition,  it  appears  that  the  parties  in  in- 
terest are  not  tenants  in  common,  merely,  but  are  partners 
in  the  land,  it  is  proper,  upon  an  accounting,  to  charge 
either  party  with  the  value  of  his  individual  use  and  occupa- 
tion of  the  premises.    Hanson  V,  Hanson S80 

4.  Tenancy  in  Common:  iMPBOvifKENTB:  Retmbubsembnt:  In- 
terest. A  tenant  in  common  who  discharges  incumbnOicee 
or  makes  lasting  and  valuable  improvements  upon  the  prop- 
erty under  circumstances  entitling  him  to  reimbursement,  is 
entitled  to  interest  upon  moneys  expended  in  so  doing.  Han- 
son V.   Hanson 880 

5.  Transactions  Not  Ended:  LiMrrATiON  of  Acttions.  The 
transactions  between  the  parties  with  respect  to  the  land  in 
question  having  extended  over  a  long  term  of  years  and 
appearing  not  yet  to  have  ended,  the  statute  of  limitations 

is  not  pleadable.    Hanson  v,  Hanson 880 

FABTNEBSHIP.    See  Pabtition,  3. 

PABTY  WALLB. 

1.  Covenant  for  Compensation:  Running  with  Land.  A 
promise  by  an  adjoining  lot-owner  to  the  builder  of  a  party 
wall  to  compensate  him  for  the  use  thereof  is  personal  to 
the  promisee  and  not  a  covenant  running  with  his  land,  and 
where  the  builder's  lot  is  conveyed  to  one  party  and  the 
party  wall  agreement  assigned  to  another,  the  latter  is  en- 
titled to  the  sum  due  under  such  agreement    Cook  v.  Paul. .     SS 

2.  Damages:  Contbacts:  Evidence.  In  an  action  by  the  first 
builder  under  a  party  wall  agreement  against  his  grantees 
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of  the  lot  and  building  for  alleged  injuries  to  the  wall  by  con- 
structing windows  therein,  where  there  is  no  evidence  as 
to  how  much  these  have  impaired  the  usefulness  of  the  wall, 
nor  that  the  second  builder  or  other  party  to  the  contract 
is  desirous  of  using  the  wall  or  prevented  from  so  doing  by 
reason  of  the  existence  of  the  windows,  and  no  showing  of 
other  damage,  there  is  such  a  failure  of  proof  as  will  war- 
rant a  finding  for  the  defendants.    Paul  v,  Oook 467 

PAYMENT.    See  Attachment,  5,  6.    Bills  and  Notes,  7.    Costs, 

2.     Evidence,    8.     Pbincipal   and   Agent,    4.     Sales,    3. 
Tendeb,  2.    Tbusts,  2. 

Blllfl  and  Notes:  Taken  "In  Payment  on  Account":  Con- 
struction: Mechanics*  Liens.  The  fact  that  the  cashier 
of  a  corporate  creditor  signs  a  receipt  which  the  debtor  has 
already  prepared,  reciting  that  a  certain  note  is  taken  "in 
payment  on  account"  and  that  the  amount  of  said  note  is 
credited  on  the  corporate  books,  is  not  conclusive  evidence 
that  the  account  is  paid,  and  a  finding  whereby  the  note  is 
treated  merely  as  evidence  of  payment  will  not  be  dis- 
turbed where  testimony  and  other  circumstances  appear  to 
support  it.  Cody  Lurriher  Co.  v.  Greater  America  Exposi- 
tion    268 

FEBSONAL  INJUBIES.    See  Licenses,  1-3.    Municipal  Corpoba- 
tions,  4-6,  10.    Railroads,  5.    Trial,  7,  42. 

PHYSICIANS  AND  STTBGEONS.  See  Fraudulent  Convey- 
ances, 11. 

PUSA  IN  ABATEMENT.    See  Criminal  Law,  1. 

PI^ADING.  See  Animals.  Appeal  and  Error,  1,  2,  24,  26,  41, 
42.  Attachment,  5,  6,  8.  Bills  and  Notes,  8.  Contracts, 
11,  12.    Criminal  Law,  1.    Ejectment,  3,  4.    Injunction, 

4,  5.    Issues,  1,  2.    Judgment,  3.    Mortgaqes,  29.    Replevin, 

5,  6.     Sales,  7.     Set-off  and  Counter-claim.     Taxation, 
9-11,  17.    Trux,  27,  28,  38,  39.    Trusts,  1.    Usury. 

1.  Amendments:  Discretion.  The  terms  on  which  an  amend- 
ment to  a  petition  may  be  permitted  rests  ordinarily  in  the 
sound  discretion  of  the  trial  court.    Suckstorf  v,  Butterfield. .  808 

2.  Amendments:  Surprise:  Continuance.  One  who  claims  to 
be  surprised  by  the  allegations  made  in  an  amended  plead- 
ing can  not  base  error  on  the  order  allowing  the  amendment 
in  the  absence  of  a  showing  that  he  applied  for  and  was 
denied  a  continuance  of  the  case,  and  time  to  meet  any  new 
matter  presented  by  such  amendment     Estate  of  Bennett 

V.  Taylor 800 
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3.  Bona  Fides:  Nones:  Instbuctions:  Pbejudice:  Bcllb 
AND  Notes.  Where  no  issue  as  to  the  bona  fides  of  the  trans- 
fer and  want  of  notice  on  the  part  of  the  indorsee  is  liaised 
by  the  pleadings,  error  in  instructing  the  jury  that  a  prom- 
issory note,  containing  an  agreement  to  pay  exchange  on 
the  principal  sum,  is  non-negotiable.  Is  without  prejudice. 
Bovier  v.  McCarthy 490 

4.  Conditions  Performed:  Statute  GrviNo  New  Remedy.  In 
an  action  based  purely  on  a  statute  which  gives  a  new 
remedy  and  prescribes  prerequisite  conditions,  facts  must 
be  alleged  in  the  complaint  showing  the  performance  of 
these  conditions,  and  it  is  insufficient  to  allege  in  general 
terms  that  the  plaintiff  has  performed  all  the  necessary  con- 
ditions on  his  part    McCullough  v,  Colfax  County 643 

5.  Contemporaneous  Contract:  DEimBBES.  An  answer  which 
sets  forth  a  contemporaneous  agreement  varying  the  terms 
of  a  written  contract  which  is  the  subject  of  the  suit,  but 
from  which  it  does  not  appear,  either  expressly  or  by  neces- 
sary intendment,  that  such  agreement  was  oral.  Is  not  ob- 
noxious to  a  general  demurrer.  Tablet  d  Ticket  Co.  v.  Le 
Feber    105 

6.  Inconsistent  Allegations  in  Answer:  Election:  Waiveb. 
In  case  the  allegations  of  an  answer  are  inconsistent,  the 
proper  remedy  is  by  motion  to  require  an  electioti;  unless 
such  a  motion  is  made,  the  objection  is  waived.  McCormick 
Harvesting  Machine  Co,  v.  Hiatt 687 

7.  Mistake:  Amendments:  After  Heabino:  Discretion.  Re- 
fusal of  leave  to  amend  answer  after  a  hearing,  and  set  up 
mistake  in  a  settlement,  an  exercise  of  sound  discretion 
where  the  evidence,  as  a  whole,  did  not  show  any  suoh 
mistake.    Arabian  Horse  Co,  v,  Bivens 823 

8.  Petition:  Title:  Amendments:  Jurisdiction.  Ehitltling  a 
];>etition  "In  District  Court  of  Douglas  County"  when  it  is 
prepared  for  and  filed  in  the  county  court,  is  an  amendable 
defect,  and  does  not  prevent  jurisdiction  attaching  when 
summons  is  duly  served  and  returned,  the  defect  corrected 
and  pleadings  to  the  amended  petition  filed  by  the  defend- 
ant.   Rosewater  v,  Horton 203 

9.  Petition:  What  it  Must  Contain.  A  petition  which  does 
not  allege  that  the  defendant  has  violated  any  law  cm*  con- 
tract, or  caused  any  injury  or  done  any  wrong  or  withheld 
any  right  or  been  guilty  of  any  negligence  or  has  threatened 
or  is  about  to  do  any  such  thing,  does  not  state  a  cause  of 
action.    Sands  v.  Ound 316 

10.  Beply,  New  Matter  In.    It  Is  only  in  those  cases  in  which 
the  answer  contains  issuable  new  matter,  that  new  matter  is 
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pleadable  in  a  reply.  In  any  other  case  new  matter  in  a 
reply  must  be  either  evidence  merely,  or  must  be  inconsistent 
with  the  i>etition  or  bring  forward  subjects  connected  with 
a  new  and  independent  cause  of  action,  all  of  which  things 
are  foreign  to  the  office  of  the  pleading.    Sextan  v,  Shriver, .  6S8 

11.  Waiver  of  Objectiona:  Pbihoipai.  and  Agent:  BviDSNcn  of 
AoENOT.    Standley  v.  Clay,  Bohinson  d  Oo 402 

PLEDGES. 

1.  Poreclosure:  Jtn)GMENT,  Pebsonal:  Supebsedeas  as  to  Fosb- 
czx>BusB.  Where  a  decree  awards  the  plaintiff  a  personal 
judgment  against  the  defendants  and  also  directs  the  sale 
of  pledged  property  by  way  of  foreclosure,  the  defendants 
may  supersede  that  portion  of  the  decree  providing  for  fore- 
closure of  the  pledge  without  superseding  the  money  judg- 
ment   State  17.  Baxter 869 

'2.  Poreclosure:  Supersedeas:  Discretion  as  to  Amount  and 
Conditions.  In  such  case,  it  is  in  the  discretion  of  the  dis- 
trict court  to  fix  the  amount  and  conditions  of  a  bond  to  be 
given  in  order  to  supersede  the  decree  of  foreclosure.  State 
V,   Baxter 869 

3.  Poreclosure:  Supebsedeas:  Failubk  to  Fix  Ck)NDiTiONs: 
PBAoncB.  If  the  district  court  fails  to  fix  the  conditions 
of  the  bond,  application  should  be  made  for  a  further  order, 
and  there  is  no  supersedeas  until  the  terms  of  the  bond  are 
determined  by  the  court  and  the  required  bond  is  given. 
State  V,  Baxter ; 868 

4.  Poreclosure:  Supebsedeas:  Failubb  to  Fix  Conditions: 
Fbejxtdice  When  Bond  Given  Approved.  But  in  case  bond 
is  given  in  the  amount  fixed  and  upon  reasonable  conditions, 
and  the  district  court,  upon  motion  to  direct'  an  order  of 
sale,  approves  the  bond  given,  this  is,  in  effect^  equivalent 
to  an  order  fixing  the  conditions  as  stated  in  such  bond,  and 
the  irregularity  is  not  prejudicial.    State  v.  Baxter 869 

POSSESSION.  See  Contracts,  8.  Homestead,  4.  iNauNcnoN,  8. 
Taxation,  16. 

PBACnCE.    See  Appeal  and  Bbbob,  2.    Pledges,  8. 

PBEPEBENCES.    See  Fraudulent  Conveyances,  1. 

PBEJUDICE.  See  Appeal  and  Ebbob,  41,  42.  E^nDsrcB,  2.  Most- 
gages,  11,  34,  36.  Negligence,  1.  Puadino,  3.  Pubdqis,  4. 
Railboads,  2.    TbulL,  1,  17,  26,  46,  47. 

PBESCBTPTION.     See  Highways,  7. 

PRESUMPTIONS.  See  Appeal  and  Bbbob,  27,  48.  BvionroB,  7. 
Husband  and  Wife.  Judgment,  8,  6.  MAT.ioTftns  Pwe- 
■oonoN,  6.. 
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PBOrcIPAIi  AHD  A0EKT.  See  Cozxbobs  ahd  XJrnnmnxnm.  Iv- 
BvnAKCE,  1-4,  18,  19.    Plkadino,  11. 

1.  Authovitj  of  AgvBit:  Liabiutt  or  Puitcspau  Ia  the  ab- 
saaoe  of  restrictions  upon  the  agent's  powers  known  to  those 
who  deal  with  him,  his  acts  within  the  apparent  scope  of  his 
aathorltjr  will  bind  the  principal  Day  d  Frees  Lumber 
Co.  V.  Birhff 15f 

t.  Authority  of  Agent:  ICsoHAincs'  LiBifs:  Waivkb  or  Right 
to:  BnoBNCB  Suiticiknt.  EMdcfnce  examined,  and  held 
sufflcient  to  sustain  the  finding  that  the  agent  had  power  to 
waire  the  right  to  a  mechanic's  lien.  Dny  d  Frees  Lum- 
her  Co,  V,  Bixby 154 

t.  Disclosnre  of  Agency:  Liabiutt  or  Agent.  An  agent  who 
fails  to  disclose  the  fact  of  his  agency  but  represents  him- 
self as  principal,  leading  a  stranger  to  deal  with  him  as 
such,  will  be  liable  as  principal.    Jackson  v.  UcNatt K 

A  IMselosure  of  Agency:  Rsootbbt  or  Patment:  Vkndok  Ajfn 
PuBCHAsn.  A  yendee  under  an  executory  contract  for  the 
sale  of  land  paid  to  the  agents  of  the  Tender  |100  cash, 
12,400  to  be  paid  upon  delivery  of  the  deed  to  the  premises. 
The  receipt  for  the  cash  payment  was  signed  "B.  J.  W.  per 
W.  k  J."  The  yendee  also  took  from  the  agents  an  order 
upon  the  tenant  to  deliver  to  him  the  crops  for  the  current 
year,  which  order  was  signed  "W.  k  J.,  Attomesrs  for  E.  J. 
W."  There  was  also  delivered  to  vMidee  a  lease  from  E. 
J.  W.,  the  owner,  to  O.  A,  a  tenant,  signed  by  "E.  J.  W.  by 
W.  &  J.  his  agts.  &  Attys,"  upon  the  back  of  which  was 
an  assignment  of  the  rights  of  E.  J.  W.  in  the  lease  to  vendee, 
the  same  being  signed  by  '*E.  J.  W.  by  W.  k  J.,  his  attys." 
Vendee  rescinded,  and  within  a  few  days  after  payment  of 
the  1100  cash,  brought  an  action  in  Iowa  agaitist  E.  J.  W. 
Heldf  That  in  an  action  against  the  agents  for  the  recovery 
of  the  cash  payment  after  rescission,  the  unsupported  testi- 
mony of  vendee  that  one  of  the  defendants  had  stated  at 
the  time  of  making  the  contract  that  he  owned  the  greater 
part  of  the  land,  and  that  E.  J.  W.  did  not  have  an  interest 
therein,  which  testimony  was  denied  by  defendants,  was  in- 
sufficient to  charge  the  defendants  as  principals.  Jackson 
V.  UcNatt 55 

6.  Vrand  of  Agent:  Contracts:  Gobpokations:  E<videncx. 
Bar5er  v.  Martin,  67  Neb.,  446,  93  N.  W.  Rep.,  722,  followed 
and  approved.    J5ar5er  v,  Krug 439 

C.  Set-off  and  Counter-claim:  Evidence  iNSurriciENT.  EM- 
dence  examined,  and  held  insufficient  to  support  the  verdict. 
yew  Orleans  Coffee  Co.  v,  Hutchinson 679 

ntOrCIPAIi  AJTD  SXrSBTY.    See  Attaohhsnt,  7, 


■=:. 
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PBIOBinES.    See  Mechanics'  Lisnb,  9.    MoBiQAaxs,  2,  46.    Vks- 

DOB  AND  PUBCHASKB. 

PBOBABLS  CAUSE.    See  Malicious  Pbosboution,  2-e. 
PBOBATE.     See  Ck>X7BTS,  1-5. 

TBOCE8B.    See  Attachmxnt,  13.  14. 

1.  SmnmonB:  Rbtubnablb  otx  Houdat:  Yaliditt.  A  sum- 
mons returnable  on  a  legal  holiday  is  not  Toid,  and  is  suf- 
ficient, if  served  in  time,  to  require  the  defendant  to  appear 
on  the  first  day  thereafter  in  which  the  court  can  transact 
business.     Strowhridffe  v.  Miller 449 

2.  Summons:  Sebyics  Out  of  Coxtntt:  Knowledge  of  Action 
Afteb  Judgment:  Laches:  Injunction.  Where  senrlce  is 
outside  of  county  by  leaving  copy  at  residence  and  the  de- 
fendant does  not  return  to  his  home  for  more  than  a  month 
after  such  service  of  summons,  and  on  his  return  does  not 
find  the  copy  of  the  writ  and  has  no  notice  of  any  kind  of 
the  pendency  ct  the  action,  or  that  a  Judgment  has  beea 
rendered  ac&inst  him.  until  too  late  to  avail  himself  of  any 
legal  remedy,  he  can  not  be  said  to  be  guilty  of  laches,  and 
may  enjoin  the  collection  of  the  Judgment,  where  the  tact 
that  it  is  void  appears  upon  the  face  of  tlie  record,  and  he 
has  a  good  defense  to  the  original  action.     Stroto^ridge 

V.  Miller 449 

8.  Summons:  Ssbvigb  Out  of  County:  VALromr:  Tnfx.  In 
such  case,  where  service  is  made  only  two  days  before  the 
return  day  thereof,  such  service  is  void,  and  will  not  sup* 
port  a  judgment  by  default    Strowbridge  v.  Miller 449 

PUBIiICATION.    See  Attachment,  IS.  14. 

FXJBLIC  LAJn>8.    See  Contbacts,  6.    Mandamus,  2. 

QUIETING  TITLE.     See  Appeal  and  Ebbob,  17.     Infants,  3,  4. 
Injunction,  4. 

1.  Adverse  Possession:  Evidence  Sufficient.  Evidence  ex- 
amined, and  held  to  support  the  findings  and  judgment  ef 
the  district  court    Maxtoell  v.  Odell 645 

2.  Collateral  Attack:    Evidence.    Haye$  v,  Hayet 47 

BAILBOABS.     See  Nbqlioenge,  2,  4-6.    Taxation,  S. 

1.  Fires:  Damages:  Bubden  of  Pboof.  "Where  damage  is 
caused  by  the  escape  of  fire  from  a  railroad  engine^  the 
burden  is  upon  the  company  to  show  that  the  engine  was 
properly  constructed,  equipped  and  operated."  Bogen  v, 
Kansas  City  d  0.  B.  Co.,  52  Neb.,  86.  71  N.  W.  Bep.,  977. 
Chicago,  B,  d  Q.  R.  Co,  v.  Beai 610 

2.  Tires:  Damages:  Evidence:  Pbbjumcil  Action  of  the  trial 
court  in  admitting  evidence  examined,  and  held  not  mroju- 
dlcial.    Chicago,  B.  d  Q,  B,  Co,  v.  Beal 610 
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BAXLBOABfr-ConcJtided. 

8.  Fires:  Damages:  Evidence  Sufficient.  Bridence  examined, 
and  held  sufficient  to  sustain  the  judgment  of  the  trial  court 
Chicago,  B.  d  Q.  R.  Co.  v.  Beal 610 

4.  Operation:  Damages:  Knowledge  of  Dang^  bt  Injubed. 
A  track  man  on  a  railroad,  whose  opportunities  to  observe 
any  of  the  dangers  incident  to  his  employment  are  as  good 
as  are  those  of  his  foreman,  is  not  at  liberty  to  rely  upon 
the  foreman  entirely  for  his  safety.  He  should  call  attention 
to  dangers  observed  by  him.  Kitzberger  v.  Chicago,  R,  L 
d  P.  R,  Co 324 

6.  Personal  Injuries:  Damages:  Negligence  Ck)NTBiBt7TOBT: 
DiBBonNo  Vkbdict:  Evidence  Sufficient.  Upon  the  evi- 
dence disclosed  by  this  record,  the  action  of  the  district 

court  in  directing  a  verdict  for  the  defendant  is  approved. 
O'Keefe  v.  Chicago,  B.  d  Q.  R.  Co 787 

BBCEIVEB.    See  Appeal  and  Ebbob,  46.    Mobitoages,  16,  66. 

1.  Creditors'  Suit:  Appeal  bt  Plaintiff.  A  plaintiff  in  a 
creditors'  bill,  who  has  been  awarded  a  sale  of  lands  but 
appeals  from  the  decree  because  it  refuses  him  any  right 
against  personal  property,  will  not  be  refused  the  appoint- 
ment of  a  receiver  In  the  action  on  the  ground  that  the 
lands  have  been  conveyed  by  the  judgment  debtor  subject 
to  all  its  debts  and  liabilities.  Benedict  v.  T.  L,  V.  Land 
and  Cattle  Co 471 

2.  Creditors'  Suit:  Appeal  bt  Plaintiff.  Neither  will  such  a 
creditor  be  refused  a  receiver  merely  because  his  remedy  by 
sale  of  the  land  is  suspended  by  his  own  appeal.    Benedict 

V.  T,  h.  y.  Land  and  Cattle  Co 471 

8.  Objectiona  to  Appointment:  Hombstkad:  Abandonment: 
Rbtbial  of  Objections  on  Motion  fob  Disohabob.  An  appli- 
cation for  the  i^polntment  of  a  recover  was  resisted  on  the 
ground,  among  others,  that  the  premises  sought  to  be  placed 
in  charge  of  the  receiver  was  the  homestead  of  the  defend- 
ants. One  of  the  Issues  tried  was  the  abandonment  of  the 
homestead  by  the  defendants  and  the  court  found  in  favor 
0(f  the  plaintiff  and  appointed  a  receiver  with  directions  to 
talce  possession  of  the  premises.  Subsequently  the  defend- 
ants moved  the  court  for  an  order  discharging  the  receiver 
on  the  sole  ground  that  the  premises  placed  in  his  charge 
was  their  homestead.  Held,  That  the  question  of  the  home- 
stead right  of  the  defendants  having  been  determined  on  the 
hearing  for  the  i4>pointment,  it  could  not  be  again  raised  on 
a  motion  to  discharge  the  receiver  and  that  the  court  prop- 
erly denied  the  moticHi.  Firet  Nat,  Ba$ik  of  Button  v.  A«J^ 
by 186 
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BECOBDS.     See  Affeal  and  Ebbob,  43,  44.     Cowraa,  1.    Bvi- 
DENCB,  "L  10.    Justices  of  the  Peace,  3. 

BEBEKTTION.    See  Mobtoaoes,  39,  43,  53. 

HEULTIONSHIP.    See  Fbaudulent  Gonvetanges,  12«  13. 

BEIVT.    See  Ejectment,  6.    Landlobd  and  Tenant. 

BEFLEVIN.    See  Evidence,  8.    Mechanics'  Liens,  3.    Trial,  26. 

1.  Affidavits:  Allbqation  of  Value.  An  affidavit  in  replevin 
before  a  justice  of  the  peace  need  not  allege  the  value  of  the 
property  replevied.    Fergus  v.  Qagnon 26 

2.  Animals:  Sales:  Conduct  of  Vendor:  Knowledge  of 
Plaintiff:  Evidence.  The  defendant  in  error  gave  his  mar- 
ried daughter  possession  of  certain  domestic  animals  for 
use  in  her  family;  some  months  thereafter  the  daughter  and 
her  husband  separated,  after  which  the  husband  sold  the 
animals,  representing  to  the  purchaser  that  he  was  the 
owner.  Heldy  That  defendant  in  error  was  not  estopped 
from  reK^laiming  the  animals  in  the  absence  of  proof  that 
his  son-in-law  was  claiming  to  own  the  property  and  by  his 
acts,  conduct  or  declarations,  causing  the  public  to  believe 
that  he  was  such  owner  and  that  such  facts  were  brought 
to  the  ktiowledge  of  defendant  in  error  prior  to  a  sale 
being  made.     McOinley  v,  Brechtel 652 

3.  Demand:  When  Not  Necessary.  A  demand  of  possession 
before  suit  is  not  necessary  to  maintain  replevin  where 
the  defendant  contests  the  case  on  the  merits.  Heagney  v, 
Cctse  Threshing  M<ichine  Co 745 

« 

4.  Evidence  Sufficient.    Evidence  examined,  and  held  sufficient 

to  sustain  verdict  and  judgment.    Cox  v.  Crow 434 

5.  Pleading:  AFFmAvrr.  In  an  action  of  replevin  before  a 
justice  of  the  peace  the  affidavit  is  the  only  pleading  re- 
quired.   Fergus  v,  Gagnon 25 

6.  Pleading:  Ownership:  Amendments.  Petition  and  affidavit 
in  replevin  which  alleges  a  special  ownership  in  the  prop- 
erty replevied,  may  be  amended  so  as  to  allege  a  general 
ownership  in  the  property.    Suckstorf  v.  Butterfleld SOA 

7.  Property  Not  Surrendered:  Procedure:  Damages.  When 
the  return  of  the  officer  to  a  writ  of  replevin  shows  that 
the  summons  and  writ  were  served  on  the  defendant,  and 
that  the  property  could  not  be  taken  on  account  of  the  re- 
sistance of  the  defendant,  the  action  may  proceed  as  an 
action  in  damages  for  the  value  of  the  property  wrongfully 
detained.    Fergus  v.  Cfagnon 26 

BESCISSIOK.    See  Issues,  1.    Sales,  6,  7. 
BES  JTTDIOATA.    See  Judgment,  9-14. 
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BSTUBV.    See  UonQAom,  1. 


1.  Ckmeent  of  Seller  and  Bujrer:  BnoBifCB.  The  eonaeBt  of 
both  the  Tendor  and  the  vendee  Is  esaentlal  to  a  aale;  tat 
the  consent  of  either  may  be  inferred  from  all  the  facts  and 
circumstances  surrounding  the  traiisacti<m.  OurtUt  v.  Mo- 
Cune 483 

S.  Contracts  of:  Byidercb.  An  instrument  signed  by  two  par- 
ties reciting  that  one  has  sold  to  the  other  property,  the 
title  to  which  Is  shown  by  extrinsic  proof  to  be  at  the  thne 
In  the  latter,  is  not  concluslTe  evidence  of  a  contract  of  aale. 
JfoiMinper  v.  Steiner-Medinger  Co,,,.. 393 

S.  Conpona  Sold  hj  Indorsee  of  Bond:  SJyioengb:  PATmniT.' 
The  facts  and  circumstances  surrounding  the  transfer  of 
certain  coupons  by  the  indorsee  of  the  bond  to  which  they 
were  attached,  examined,  and  held  to  show  a  sale  and  not  a 
payment  of  such  coupons.    Curtiau  v,  McOune 483 

4.  Xridenee:  Aomibsibiutt:  Teijbqraphs  and  Tibxphoiq». 
Action  of  the  trial  court  in  the  admissicm  of  evidence  ex- 
amined and  approved.    Lincoln  MiU  Co.  v.  Wissler €7S 

5.  Title:  Vauditt.  It  is  essential  to  a  valid  sale  that  the 
party  purporting  to  sell  should  have  title  to  the  subject- 
matter.    Uansinoer  v,  Steiner-Medinger  Co • 892 

$,  Warranty:  PuBAOiife  Bbbagh:  Retbntiok  or  Goods:  Set- 
osv  AifD  GouifTXB<XAiM:  Rsscibsion:  TaimBB.  In  an  action 
for  the  purchase  price  of  goods  sold  and  delivered,  where 
the  sale  was  induced  by  statements  and  representations 
amounting  to  a  warranty  of  kind  and  quality,  the  defendant 
may  retain  the  goods,  plead  a  breach  of  warranty  and 
oountor-claim  his  damages;  or,  he  may  rescind  the  sale  by 
returning  or  ofFering  to  return  the  goods,  and  plead  such 
rescission  and  tender  as  a  complete  defense  to  the  action. 
Bloan  CommUHon  Co.  v.  Fry  d  Co 647 

7.  Warranty:  Rescission:  Rktubn  ob  Tbndkb  of  CkWDs: 
pLEADUfo.  Where  a  party  relies  on  a  rescission  of  the  sale 
for  his  defense  he  must  plead  the  same,  and  allege  that  he 
has  returned,  or  offered  to  return,  the  goods;  and  an  an- 
swer which  fiiils  to  allege  such  a  rescission  and  return  or 
tender,  does  not  state  a  defense.  Bloan  CommUsUm  Co.  v. 
Fry  d  Co «47 

SCHOOLS  AND  SCHOOL  DISTBIOT& 

1.  Hew  Districts:  Tazatiok:  LnciTATiaii  ov.  School  District 
No.  40  was  created  by  the  county  superintendent,  a  part  of 
ite  territory  being  taken  from  district  No.  1.  The  super- 
intendent  found  that  district  No.  40  should  reoeirs  frooi 
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SCHOOLS  AND  SCHOOL  BISTBICTS— Ooncl«<X«(l. 

district  No.  1  the  sum  of  $453.33  and  that  a  tax  of  six  mllki 
on  the  dollar  on  the  prot>erty  of  district  No.  1  was  neces- 
sary to  raise  the  amount.  District  No.  1  voted  a  tax  of 
twenty-five  mills  on  the  dollar  and  the  county  commission- 
ers, supposing  that  they  were  limited  to  a  levy  of  twMity- 
five  mills  for  all  purposes,  levied  twenty  mills  on  the  prop- 
erty of  district  No.  1  for  general  school  purposes  and  five 
mills  for  the  payment  of  its  indebtedness  to  district  No. 
40.  District  No.  1  made  claim  to  the  whole  tax.  Held, 
That  while  the  county  board  could  have  legally  levied  the 
full  amount  called  for  by  the  vote  of  the  electors  of  district 
No.  1  and  the  amount  certified  by  the  county  superintstodent 
as  necessary  to  pay  district  No.  40,  that  having  failed  to  do 
so  each  district  was  entitled  to  the  amount  levied  in  its 
favor  and  no  more.  Bohool  District  No,  1  of  Barpy  County 
V.   McCormick 242 

2.  New  Districts:  Taxation:  Statutes:  Constructioit.  Sec- 
tion 11,  subdivision  2,  chapter  79  of  the  Compiled  Statutes 
of  1897  [Annotated  Statutes,  1903,  section  11039],  deals  ex- 
/slusively  with  such  taxes  as  it  is  contemplated  the  electors 
themselves  shall  vote,  and  the  twenty-five  mill  limit  im- 
posed  by  said  section  does  not  apply  to  a  tax  certified  to  the 
county  authorities  by  the  county  superintendent  of  schools 
upon  the  creation  of  a  new  district.  School  District  No.  1  of 
Sarpy  County  v,  McCormick 242 

SEAL£L    See  Mobtoaoes,  61. 

SERVICE.     See  Fobciblk  Entbt  and  Detainer,  3.    Pbocess,  2,  8. 

SET-OFF  AND  COXJNTEK-CLAIH.  See  Attachment,  7.  Con- 
VERSION,  3.  Mortgages,  31.  Pbincifai«  and*  Agent,  6. 
Saijcs,  6. 

Pleading.  An  item  of  offset  not  pleaded  can  not  be  recovered 
for.     Waller  v.  Deranleau 497 

SHEBIFFS  AND  CONSTABLES. 

1.  Authority  to  Employ  Quard:  Liabilitt  of  Counties.  By 
the  provisions  of  section  6,  chapter  28,  Compiled  Statutes 
[Annotated  Statutes,  section  9031],  the  sheriff  has  au- 
thority to  employ  a  guard  for  prisoners  when  actually 
necessary  and,  when  such  guard  is  necessary,  the  county 
is  liable  for  his  compensation  at  $2  per  day.    Oage  County 

V.  Kyd,  38  Neb.,  164.    Dakota  County  t?.  Eastcott 151 

2.  Necessity  for  Guard:  Evidence  Sufficient.  Evidence  in 
this  case  held  to  support  trial  court's  finding  that  a  guard 
was  necessary.    Dakota  County  v,  Eastcott 151 

SI0NATUBE&    See  Fraud,  7,  8.    Mortgages,  ^5. 


/ 
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BPEOinC  PEBVOBJCAVCE.    See  Coxtbts,  4.  5. 

8TAT17TB8.    See  AiOMixs.    Abpeal  and  Bbbob,  18.    Babtabdt,  4. 

OOBFORATIONS.      COST8,    8.      OOUBTS,    1.      CbIMTNIlL    LAW,    2. 

JSfTDKKCK,  10.  Fraud,  5.  Frauds,  Statute  of.  Frauduixht 

OONTKTANCES,  1.  IlTSUXANCB,  6^  9,  20,  21.  iNTOXIOATIErO 
lilQUOBS,    8.      JUDOMKlfT,    17.      JUSTICES    OF    THE    PEACE,    3. 

Limitation  of  Actions,  1.  Mandamus,  1.  Mechajtios' 
Liens,  4,  6.  Mobtgaoes,  21,  SO,  32.  Municipai.  Cobpora- 
noNS,  7,  9.  Pleading,  4.  Schools  and  School  Distbicts, 
8.    Sheriffs  and  Constables,  1.    Taxation,  4.    Trial,  19. 


Jadgment  to  Follow  That  in  Another  Case:  Constbuction: 
Issues.  A  stipulation  which  refers  to  another  case  then 
on  trial  and  proYldes  that  Judgment  shall  be  entered  for 
the  plaintiff  or  defendant  following  the  result  of  the  case 
on  trial,  entitles  the  plaintiff  to  Judgment  upon  the  whole 
can  so  of  action  stated  in  his  petition  although  it  embraced 
other  matters  not  in  issue  In  the  case  on  trial.  A  stipula- 
tiofn  is  to  be  construed  by  the  same  general  rules  applicable 
to  other  agreements.    Abbott  v.  Lane 629 

8TBSST  BAILBOABS. 

1.  Daxnagres:  E^vidence  Insufficient.  Bridence  examined,  and 
held  that  a  verdict  for  the  plaintiff  could  not  have  been 
sustained  in  this  case  on  any  theory.  17.  P.  Steam  Bakinff 
Oo,  V,  Omaha  Street  R,  Co 396 

2.  Damages:  Evidence  Insufficient.  U.  P.  Steam  Baking 
06.  17.  Omaha  Street  Railway  00.^  ante,  page  396,  94  N.  W. 
Rep.,  633,  followed  and  approved.  Marquardt  v.  Omaha 
Street   B.    Oo 417 

8TBBBT8.    See  Municipal  Corporations,  1,  6-10. 

SXTBMISSIOV.    See  Evidence,  4.    New  Trial,  S.    Trlu;  11. 

STTBBOQATIOK.    See  Mortgages,  46.    Trusts,  2. 

SinOCONS.    See  Justices  of  the  Peace,  2.   Process,  1-3. 

SXTPEBSEDEAS.    See  Courts,  2.  3.    Plxdoes,  1-4. 

Liens  and  limitation  of  Actions,  Suspension  of:  Appeal  and 
Error:  Mortgages.  The  filing  and  approval  of  a  supersedeas 
bond  in  an  error  proceeding  from  a  Judgment  of  the  dis- 
trict court  suspends  the  lien  of  the  judgment,  which  is  a 
mere  incident  thereto;  and  the  running  of  the  statute  of 
limitations  against  the  lien  of  such  Judgment  is  suspended 
during  the  pendency  of  such  error  proceeding  in  the  supreme 
court    Ebel  v.  Stringer 43 
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TAXATION.     See  Animals.    Homestead,  3,  4.    Mobtgaoes,  4,  26, 
66.    Municipal  Cobpobations,  1,  11.    Schools  and  School 

DiBTBICTS,  1.  2. 

1.  AssesBmeiitB  Against  Subsequent  Owner:  Enforcement  of 
Lien.  Where  personal  property  has  been  held  out  as  be- 
longing to  a  non-resident  person  or  corporation,  with  the 
owner's  and  the  other  party's  knowledge  and  consent,  if, 
while  the  treasurer  has  the  tax  list  and  warrant  for  the  col- 
lection of  the  tax,  the  person  4:o  whom  it  was  assessed  be- 
comes the  owner,  the  lien  of  the  taxes  will  attach  to  the 
property  and  may  be  enforced  against  a  purchaser.  Frank- 
lin d  Co,  V.  Layport 636 

Franklin  d  Co.  v.  Thackery 636 

2.  AsseBsments:  Jubisdigtion:  Injunction.  While  jurisdic- 
tion to  make  special  assessments  must  appear  to  authorize 
a  valid  assessment,  one  seeking  to  enjoin  a  village  board 
from  making  such  assessments  must,  at  least,  show  that  on 
the  face  of  the  record  some  Jurisdictional  fact  is  wanting. 
Bemis  v,  McCloud 731 

3.  Counties:  Pubchase  bt  Boabd:  Cancellation.  A  county 
board,  after  having  purchased  real  estate  for  delinquent 
taxes  In  the  manner  provided  by  law,  can  not  cancel  or 
rescind  the  sale  without  the  full  payment  of  the  taxes,  pen- 
alties, interest  and  costs  on  account  of  which  the  same  was 
made.    Kelly  v.  County  of  Dawes 49 

4.  Counties:  Pubchase  by  Boabd:  Fobeclosube:  When  Ao- 
CBUES.  Article  4  of  chapter  77  of  the  Compiled  Statutes,  en- 
titled "Revenue,"  is  a  complete  regulation  concerning  the  en- 
forcement of  tax  liens  purchased  by  counties,  and  an  action 
to  foreclose  such  liens  can  not  be  begun  until  the  expira- 
tion of  two  years  from  the  date  of  sale.    Kelly  v.  County 

of   Dawes 4S 

6.  Distress  Warrant:  Injunction:  Railboads.  Chicago,  B, 
d  Q,  R,  Co,  V.  County  of  Custer,  —  Neb.,  — ,  95  N.  W.  Rep., 
860,  followed  and  approved.  Chase  County  v,  Chicago,  B. 
d  Q,  R.  Co , 635 

6.  Equalization:  Appeal  and  EiBBoa:  Revebsal:  Duty  of  Dis- 
tbict  Coubt.  Where  error  is  prosecuted  to  the  district  court 
from  an  order  of  the  board  of  equalization  by  the  com- 
plainant, and  such  order  is  reversed,  the  district  court  may 
order  the  board  to  reconvene  for  the  purpose  of  hearing  the 
complaint.    County  of  Sarpy  v,  Clarke 87 

7.  Equalization:  Constitutional  Law:  Constbuction.  Sec- 
tion 4,  article  9  of  the  constitution,  has  no  reference  to  such 
changes  in  an  assessment  as  may  be  necessary  to  a  Just 
and  fair  equalization.    County  of  Siarpy  v.  Clarke 87 
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8.  Equalisation:  Denial  of  Relief:  Reduction  of  Agobbqate 
ASBE6SMENT.  A  board  of  equalization  should  not  deny  re- 
lief in  a  case  of  that  kind  on  the  ground  that  to  lower  the 
assessment  of  a  complainant  would  reduce  the  aggregate 
assessment    County  of  8arpy  v.  Clarke S7 

9.  Equalisation:  Pleading.  In  a  complaint  filed  before  a 
board  of  equalization  by  one  aggrieved  by  the  excessiy^  val- 
uation of  his  land,  it  is  4iot  necessary  to  allege  that  other 
lands  in  the  precinct  have  been  assessed  too  low.    County 

of  Sarpy  v.  Clarke • 87 

10.  Equalization:  Pleading.  It  is  not  necessary  that  such  com- 
plaint be  drawn  with  the  precision  of  a  pleading  in  a  court 
of  record;  it  is  sufficient  if  it  shows  that  the  complainant 
considers  himself  aggrieved  and  that  his  property  has  been 
assessed  too  high.    County  of  Sarpy  v,  Clarke S7 

11.  Equalization:  Question  Involved  in  Pleading.  The  ques- 
tion presented  by  a  complaint  that  thQ  property  of  the  com- 
plainant has  been  assessed  too  high  is  not  whether  it  has 
been  assessed  above  its  fair  value,  but  whether  the  valua- 
tion placed  upon  it  bears  a  just  relation  to  that  placed  upon 
other  property  of  its  kind  in  the  precinct    County  of  Sarpy 

V,  Clarke , 87 

12.  Foreclosure:  Gebtificates  of  Liens:  Requisites.  Under  the 
statute  requiring  an  officer  to  certify  liens  to  th^  sheriff,  on 
property  about  to  be  sold  at  Judicial  sale,  it  is  sufficient  if 
the  general  character  of  such  liens  be  stated  in  the  certif- 
icates.   Orcutt  V.  Polsley,  59  Neb.,  575.    Whelen  v,  Btilwell. .     24 

18.  Foreclosure:  Deposit  bt  Pubchaseb.  Rule  No.  24  of  the 
district  court  for  Douglas  county,  which  requires  bidders  at 
judicial  sales  to  deposit  f  50  with  the  sheriff  as  evidence  of 
their  good  faith,  is  a  reasonable  one.  Oreen  v.  Diezel,  3 
Neb.   [Unof.],  818,  and  Cumminga  v.  Hart,  ante^  page  20,  J 

approved  and  followed.     Whelen  v.  Stihoell 24  '- 

14.  Foreclosure:  Law  of  the  Case.  This  case  having  been  de- 
cided upon  a  former  appeal  upon  substantially  the  same  rec- 
ord as  that  now  before  us,  the  former  decision  ts  adhered 

to.    Mejrill  v.  Van  Gamp 7d4 

15.  Foreclosure:  Surplus:  Rights  of  First  Mobtgaoee.  Record 
of  proceedings  examined,  and  held  to  show  no  reversible 
error.    Brockway  v.  Humphrey 403 

16.  Homestead  Claimant  in  Possession:  Liens,  Judgment  and 
Attachment,  Against  Surplus.  The  rule  that  the  holder  of 
a  limited  or  partial  interest  must  pay  taxes  while  in  posses- 
sion, as  between  himself  and  the  remainderman,  does  not 
apply  to  a  homestead  claimant  in  possession  of  a  tract  worth 
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more  than  |2,000,  but  not  diylslble,  pending  proceedingB  to  ^ 

establish  the  priority  of  judgment  and  attachment  Hems  on 
the  surplus.    Baker  v,  Orand  Island  Banking  Co 100 

17.  Pleading  Assessment  in  Severalty:  Evidbncb  of  Assess- 
ment IN  SouDO.  Proof  of  an  assessment  of  a  lot  and  a  levy 
of  taxes  upon  it  Jointly  with  two  others  in  a  gross  sum 
against  ail  three,  does  not  sustain  allegations  of  an  assess- 
ment and  levy  upon  a  single  one  of  the  lots  of  a  specific 
amount  of  taxes.    Christie  v.  HartzeU 627 

TELEOBAPHS  AND  TELEPHOHS&    See  Sales,  4. 

Stock:  Ownership:  Bvioenge  Sxttfioient.  Bvidence  examined, 
and  held  to  support  the  decree  of  the  district  court;  the  only 
question  being  as  to  the  owner&hip  of  certain  shares  of 
stock.    Harmon  t?.  Church 37 

TENANCY  IN  OOMHON.    See  Pabtition,  2-i. 

TENDEB.    See  Sales,  6,  7. 

1.  Acceptance  Construed:  Costs.  The  written  acceptance  iti 
this  case  examined,  and  held  to  relate  only  to  the  amount  of 
plaintiff's  claim,  and  was  not  sufficient  to  include  and  re- 
quire the  payment  of  costs  on  his  part.    McEldon  v,  Patton, .  259 

2.  Payment  Into  Court:  Costs  Must  Be  Included.  The  plain- 
tiff in  an  action  already  commenced  is  not  compelled  to  re- 
ceive a  sum  of  money  paid  into  court  in  satisfaction  of  his 
claim,  unless  the  sum  so  paid  is  sufficient  to  Include  the  costs 
to  the  time  of  payment    McEldon  v.  Patton 259 

8.  Beqnisites.  A  tender,  to  be  effectual,  must  be  without  con- 
ditions and  made  to  the  party  entitled  to  receive  the  same. 
McEldon  V.  Patton 259 

TITLE.    See  Foboqlb  Bntby  and  Detainee,  2.    Homestead,  7,  8. 
MsoHANics'  Liens,  3.    Mobtoaoes,  2.    Sales,  5.    Trusts,  4. 

TBANSCBIPT.    See  Appeal  and  Ebbob,  34,  46,  47.    Bvidencb,  12. 
Justices  of  the  Peace,  1. 

TBESPASS. 

Injunction:  Byidencb  Sufficient.  Evidence  examined,  and 
he}d  sufficient  to  sustain  the  findings.    Egan  v.  Light 127 

TBIAL.    See  Appeal  and  ESbbob,  48-50. 

L  Borden  of  Proof:  Instbuctions :  Pbejudice:  Issues.  An 
instruction  that  a  defendant  has  the  burden  of  proving  "the 
material  allegations  of  his  defense,"  without  stating  what 
allegations  are  material,  is  not  to  be  commended;  but  it  is 
without  prejudice  where  a  prior  instruction  sets  forth  the 
issues  raised  by  the  defendant's  answer  upon  which  the 
Jury  are  to  pass.  McCormick  Harvesting  Mathine  Co,  v. 
Siait    587 
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t.  Contimets:  Oeal  BJviDBiroB  to  Bxpulht.  Ond  tesHmoiiy  may 
be  Introduced  for  the  purpose  of  explaining  an  ambigolty  In 
a  written  Instrument  FiOelit}!  UMtmoX  Fire  Ins.  Oo.  v. 
Murphy    57 

t.  Cross-Bzamlnatlon:  Collateral  ICattbbs:  Subsbqusht  Ooh- 
TaADicnoK.  When  a  witness  is  cross-examined  on  a  matter 
collateral  to  the  issue  he  can  not,  as  to  his  answer,  be  mb- 
sequently  contradicted  by  the  party  patting  the  question. 
Johtutan  v.  Spencer,  61  Neb.,  198,  followed.  Burke  Co. 
V,   Fowler ; IX! 

4.  Cross-Bxamlnation:  Collatebal  BIattbbs:  Test.  The  test 
of  whether  a  fact  inquired  of  in  cross-examination  is  col- 
lateral is,  would  the  cross-examining  party  be  entitled  to 
prove  it  as  a  part  of  his  case  tending  to  establish  his  pleat 
Johnston  v,  Bpencer,  61  Neb.,  108,  followed.  Burke  Oo. 
V,   Fowler 122 

6.  Cross-Bzamination  of  Witness:  Rmsionoir  of:  ByiDBit<& 
Bill  of  exceptions  examined,  and  held  that  the  court  did  not 
err  In  restricting  the  cross-examination  of  a  witness,  and  In 
striking  out  a  part  of  such  cross-examination.  U.  P.  Bteam 
Baking  Co,  v.  Omaha  Street  R,  Oo 396 

6.  Cross-Ezamination:  STRixiifo  Ibkesponbive  Answbb.  It  is 
not  error  to  strike  out  an  irresponsire  answer  glren  on 
cross-examination,  especially  when  it  has  no  relation  to  the 
issues  in  the  case.    Arabian  Horse  Oo.  v.  Bivens 823 

7.  Damages:  Excessive:  Pebsonal  Injubdob.  An  award  of 
$3,000  damages  for  a  broken  leg  which  was  skillfully  set  jusS 
"formed  a  good  union"  in  the  ordinary  course,  and  is  not 
shown  to  have  resulted  in  any  permanent  injury  beyond 
what  is  usually  involved  in  such  an  accident,  heid  exces- 
sive.   City  of  South  Omaha  v.  FenneU 427 

8.  Directing  Verdict:  Evidence.  A  trial  court  should  not  In- 
struct a  Jury  to  return  a  verdict  for  either  party  where^ 
under  the  evidence,  there  is  any  doubt  about  the  propriety 
of  such  action;  but  where  the  duty  to  do  so  is  plain  it  should 
be  performed  without  hesitation.    U.  P.  Sfeam  Baking  Oo. 

V.  Omaha  Street  R,  Co *•.•...  896 

».  Directing  Verdict:  £}viDENaB  BuFiriuiBJiT.  Where  the  evi- 
dence without  contradiction  establishes  the  rig^t  of  one 
party  to  an  action  to  a  Judgmefht,  it  is  not  error  for  the  trial 

court  to  direct  a  verdict  accordingly.    MoOleneghan  v.  Nor^ 
ton 

10.  Directing  Verdict:  EXecutobs  and  Abministbatobb.  Record 
examined,  and  held  to  show  no  error  on  the  part  of  the  trial 
court,  and  that  it  properly  directed  a  Tordict  for  defendant 
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r                 in  «rroT.    Egiate  of  Woloott  v.  HcOormioh  Harvesting  Ma- 
chine Oo .766 

11.  Directing  V«rdict:  Submissidh  to  Jubt.  In  an  action  at 
law  where  the  right  to  reooyer  depends  upon  testimony  from 
which  reasonable  minds  might  draw  different  conclusions, 
the  cause  should  be  submitted  to  the  Jury.  But  where  only 
one  conclusion  can  be  drawn  from  the  evidence,  the  court 
should  direct  a  verdict    Chesley  v.  RocT^efOrd  d  Qould..,,  768 

12.  Bvidence:  AoKissiBiLrrr.  Action  of  the  trial  court  In  ad- 
mitting evidence  examined,  and  held  proper.  Jensen  v, 
Steiber. 227 

18.  Evidence:  Admissibiutt.  Rulings  of  the  trial  court  on 
the  exclusion  of  evidence,  held  erroneous.    Bauer  v.  Taylor, .  710 

14.  Evidence:  Admissibiutt.  Rulings  of  the  trial  court  upon 
the  ezeluslon  of  testimony  examined,  and  held  not  error. 
(Reversed  on  rehearing.)    Bauer  v.  Taylor 701 

16.  Evidence  Conflicting:  Dieectino  ViatDicT.  Where  the  evi- 
dence on  a  material  act  is  conflicting,  and  different  minds 
might  draw  different  conclusions  or  inferences  therefrom, 
it  is  error  for  the  court  to  direct  a  verdict  for  either  party. 
Pope  V,   Whitcomh 261 

16.  Evidence  Indirect:  Compbtekct.  Evidence  Is  not  to  be  re- 
jected necessarily  because  It  does  not  bear  directly  upon  the 
issue;  if  it  tends  reasonably  to  establish  the  fact  in  contro- 
versy by  strengthening  the  probabilities  upon  one  side,  and 

^       is  otherwise  competent,  it  should  be  received.    CJiamberlain 

V.  Chamberlain  Banking  House 278 

17.  Evidence:  Vebdiot  Cobbeot:  Ebbob  in  Rulings:  Pbejitdige. 
Where,  under  all  the  evidence,  the  plaintiff  must  recover, 
errors  in  rulings  upon  requests  for  instruction  are  without 
prejudice.    City  of  South  Omaha  v.  Fennell 427 

18.  Evidence:  ViaiDiCT  fob  Plaintiff:  Ck>ST8  Taxed  to  DxFBNn- 
ANT.  Under  the  undisputed  evidence  in  this  case,  held  that 
the  plaintiff  was  entitled  to  recover  the  sum  of  $30  with  legal 
Interest  to  the  date  of  Judgment,  and  the  costs  should  have 
been  taxed  to  the  defendant    McEldon  v.  Patton 269 

19.  Inspection  of  Books  or  Papers:  Disgbbtion:  EIvidxncb: 
Statutes:  Ck)N8TBUCTioir.  Under  section  894,  Code  of  Civil 
Procedure,  the  granting  of  orders  for  inspection  of  books  or 
papers  is  left  to  the  discretion  of  the  trial  court,  and  it  is 
also  left  to  the  discretion  of  the  court  whether  or  not  to 
exclude  such  books  or  papers  at  the  trial  if  inspection  is 
not  permitted.    Cliamherlain  v.  Chamberlain  Banking  House,  278 

20.  Inatractions:  Assuming  BhasTENCE  of  Faot.  The  giving  of 
an  instruction  which  assumes  the  possible  existence  of  a 
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fact,  or  state  of  facts,  which  the  Jury  hare  tio  rlglht  to  111 
there  being  no  evidence  in  support  of  it,  is  error.  McJffM 
V.  Patton 

tL  Instructions:  Ck>N8TSUi3>  Togethbb.  Instmctlons,  and  par 
of  instructions,  unless  distinctly  incompatible  witli  eac 
other,  are  to  be  taken  together  and  oomstmed  as  a  whol< 
Williams  V.  8hepherd9on, 

II.  Instructions:  Bbbob  nr  Om  Not  Cubed  bt  Anothk4.  Thi 
fiict  that  another  instruction  of  difEerent  purport  wad  girei 
does  not  do  away  with  the  error  of  one  which  alraolatelj 
requires  unnecessary  proof  to  enable  plaintiff  to  recoTer 
ParkinM  v,  MUsouri  P.  R,  Co 

23.  Instructions:  Estoppel  to  GoMPLMif.  A  party  can  not  com- 
plain  of  an  Instruction  for  stating  an  issue  therein  which 
was  properly  made  by  the  pleadings,  and  which  was  ac- 
cepted and  tried  without  objection  on  liis  part  ParJtim 
V.  MUsouri  P,  R.  Oo 

24.  Instructions:  Bstoppel  to  Oomplaiit.  One  can  not  com- 
plain because  an  instruction  is  too  general  in  its  nature^ 
unless  he  has  requested  the  court  to  give  <me  which  is  more 
explicit  and  the  same  has  been  refused.  Carter  White  Lead 
Co.  V.  Kinlin,  47  Neb.,  409;  Barr  t.  City  of  Omaha,  42  Neb., 
341.    ParkinM  v.  Miesouri  P.  R,  Co 

26.  Instructions:  Memorandum  of  Authorities  Affekdbd.  A 
memorandum  of  authorities  in  support  of  a  request  for  an 
instruction,  written  upon  the  margin  thereof,  does  not,  of 
itself,  afford  ground  for  refusing  to  give  the  instruction;  if 
otherwise  proper,  it  should  be  given  with  the  meffionuufum 
erased  or  omitted.    City  of  South  Omaha  v.  Pennon........  42' 

26.  Instructions:  Peremptory:  Verdict  Informal:  Pbejxtdici: 
Replevin.  Informality  in  a  verdict  rendered  in  obedience  to 
a  peremptory  instruction.  Is  not  prejudicial  if  the  judgment 
is  such  as  would  properly  have  been  rendered  if  the  error 
had  not  been  committed.  Heagney  v.  Case  Threshinff  Ma- 
chine Co % 76! 

27.  Instructions:  Pleadings  Copied  into.  An  abstract  of  plead- 
ings, with  a  statement  that  it  was  incumbent  on  plaintiff  to 
prove  all  his  material  allegations  which  were  denied.  Is  not 
prejudicial  where  the  court  by  another  instruction  told  tbe 
jury,  preceding  the  statement  by  'that  is,"  precisely  wliat 
the  points  in  controversy  were.  Parkint  v.  Missowri  F. 
R.  Co , U 

28.  Instructions:  Pleadings  Copied  into.  In  instructing  Juriei, 
the  practice  of  copying  the  pleadings  in  order  to  state  the 
issues  to  be  determined  is  not  to  be  commended.    It  mlglit 
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confuse  the  jury,  where  the  Issues  are  numerous  and  the 
pleadings  complicated;  but  unless  we  can  fairly  say  that 
such  was  the  result  a  verdict  will  not  be  set  aside  for  in- 
structing in  that  manner.    Parkins  v.  Missouri  P,  R,  Co.,,,      1 

!^9.  Instrtictions:  Recall  of  Jury:  Discbetiox.  It  is  not  error 
for  the  trial  court  on  its  own  motion  to  recall  the  jury  and 
give  additional  instructions,  after  they  have  retired  for 
deliberation.    Jessen  v.  Donahue 838 

30.  Instructions:  Refused  to  Party,  Given  by  Covkt.  It  is  not 
error  to '  refuse  an  Instruction   tendered,  when  the  same 


'"^  ground  is  covered  by  an  instruction  given  by  the  court  on 

^**  its  own  motion.    City  of  South  Omaha  v.  Taylor 757 

Marcus   V.    Leake 354 

Frieden   v.    Conkling 814 

31.  InstructionB :  Repetition  in  Different  Paragraphs.  When 
the  court  in  one  paragraph  of  its  instructions  correctly 
states  a  rule  of  evidence,,  it  is  not  erroneous  £b  refer  to  the 
rule  in  apt  terms  in  instructions  immediately  following, 
without  repeating  the  rule  in  each  of  the  Instructions.  Jen- 
sen V.  Steiher 227 

32.  InstructionB:  Summary  of  Pleadings.  Instruction  ex- 
amined, and  held  not  erroneous.    Frieden  v.  Conkling 814 

33.  Instructions:  Withdrawing  Defense:  Verdict  General: 
Prejudice.  An  instruction  whose  eftect,  as  claimed  by 
plaintift,  was  to  withdraw  one  of  these  defenses  from  the 
jury,  could  not  prejudice  the  plaintiff  nor,  upon  a  general 
verdict  for  defendant  on  both  defenses,  does  it  enable  the 
reviewing  court  to  say  the  verdict  is  contrary  to  instructions. 
Williams  v.  Shepherdson 608 

34.  Issue  Withdrawn.  An  issue  regarding  which  there  is  no 
competent  evidence  is  properly  withdrawn  from  the  jury. 
Morgan  v.  Stone ^ 116 

36.  Jury,  Function  of:  Witnesses:  Verdict:  Evidence.  The 
jury  are  the  sole  judges  of  the  credibility  of  witnesses,  and 
their  verdict  upon  disputed  questions  of  fact,  if  sustained 
by  sufficient  competent  testimony,  is  conclusive.  Fidelity 
Mutual  Fire  Ins.  Co.  v.  Lowe 159 

86.  Misconduct  of  Judge.  Conduct  of  the  trial  judge  examined 
and  approved.    Fidelity  Mutual  Fire  Ins.  Co.  v.  Murphy 578 

37.  Misconduct  of  Juror:  Known  to  Party:  DiscLOSinac:  Es- 
tofpel  to  Complain.  A  party  having  knowledge  of  facts, 
during  the  trial  of  a  cause,  which  he  claims  constitute  mis- 
conduct cfa  the  part  of  a  juror,  must  make  the  same  known 
to  the  court  at  once,  and  have  the  matter  promptly  dis- 
posed ol    This  he  must  do  as  a  matter  of  good  faith,  and 
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he  will  not  be  permitted  to  withhold  such  knowledge  from 
the  court  during  the  trial,  allow  the  case  to  be  submitted 
to  a  jury  and  thus  speculate  upon  the  verdict  By  such  con- 
duct he  will  be  held  to  have  waived  his  ri^t  to  a  Hew  trial 
OQ  that  ground,  unless  he  satisfy  the  court  that  the  Juror,  as 
a  matter  of  fact,  was  prejudiced  against  him  thereby,  and 
could  not  render  a  fair  and  Impartial  verdict  in  the  case. 
Parkins  v,  Missouri  P.  R.  Co 1 

38.  Pleading  Affirmative  Defense:  Evidbnob:  Instbuctions. 
Where  an  ai&rmative  defense  is  set  out  in  an  answer  and 
evidence  tending  to  support  such  defense  is  given  on  the 
trial,  the  court  should  call  the  attention  of  the  jury  to  that 
phase  of  the  case  by  a  proper  instruction.   Figg  v.  Donahoo, .  661 

S9.  Pleading:  After  Demubbsb:  Waives  of  Ebbob.  An  assign- 
ment of  error  in  overruling  a  demurrer  to  an  answer  is  not 
available  where  the  plaintiff  afterwards  replied  to  the  an- 
swer.   Emery  v,  Hanna 491 

40.  Questions  of  Fact:  Mechanics'  IAkss,  Whether  a  claim  on 
which  a  mechanic's  lien  was  based,  was  sold  to  another  by 
the  contractor  prior  to  his  perfecting  such  lien;  and  whether 
the  last  work  on  the  building  was  done  for  the  sole  pur- 
pose of  extending  the  time  for  filing  a  lien,  or  was  per- 
formed in  good  faith  under  the  agreement  for  the  erection 
of  the  structure  and  to  complete  the  contract  according  to 
its  terms,  are  purely  questions  of  fact  Bankers'  Building 
and  Loan  Ass'n  v,  Williams 795 

41.  To  Court:  EvmENCE.  In  a  cause  tried  to  a  eouii;  a  judg- 
ment will  not  be  reversed  for  admission  of  incompetent 
evidence  when  the  judgment  is  sustained  by  sufficient  com- 
petent evidence.    O'Brien  v.  Kluever 671 

42.  Variance:  EIvidencb  Suvfigixnt:  Fxbsonal  Injubies.  Rec- 
ord examined,  and  held,  that  there  is  no  variance  betwe^i 
the  allegations  and  proof,  and  the  verdict  is  sustained  by 
sufficient  evidence.    City  of  South  Omaha  v,  Taylor 757 

43.  Verdict  Containing  Surplus  Words:  Costs.  The  trial 
court  has  no  right  to  refuse  to  receive  a  verdict  which  re- 
sponds to  the  issues  a&d  is  sustained  by  sufficient  evidence 
because  it  contains  the  words  "and  plaintiff  to  pay  all  costs." 
The  question  of  costs  is  one  of  law  for  the  court,  and  such 
words  are  merely  surplusage.    McEldon  v.  Patton 259 

44.  Verdict:  Objections,  When  Made.  Objections  relating 
merely  to  the  form  of  a  verdict  must  be  made  at  the  time  of 

its  rendition.    Whiting  v.  Carpenter 342 

45.  Verdict  Only  One  Possible:  Prejudicb.  Where  the  verdict 
reached  is  the  only  possible  one  under  the  facts,  errors  in 
the  trial  are  not  prejudicial.    Carlson  r.  Jordan 359 
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46.  Verdict  Bejected:  Instbuctioi?  as  to  Fhidino  ahd  Coots. 
After  refusing  to  receive  such  a  Terdict  it  is  error  for  the 
court,  over  the  objections  of  the  plaintiff,  to  instruct  t£e 
Jury  that  under  the  deposit  made  in  the  court,  if  they  should 
find  a  verdict  for  the  defendant,  its  effect  would  be  that  the 
plaintiff  would  receive  the  money  in  the  hands  of  the  clerk 
of  the  court  a&d  the  plaintiff  would  pay  the  costs  of  the 
action.    McEldon  v,  Patton 269 

47.  Witnesses:  QuEsnoiTia)  bt  Judge:  Pbejudiob.  In  further- 
ance of  Justice  or  to  enable  himself  to  make  proper  rulings 
upon  evidence  and  frame  proper  instructions,  the  trial 
Judge  may,  in  his  discretion,  put  questions  to  witnesses. 
Such  action  will  be  reviewed  only  for  abuse  of  discretion. 
City  of  South  OrnaJia  v.  FenneU..,.\ 427 

TBX78T  DEEDS.    See  Tbubts,  8.  4. 

TBX7ST8. 

1.  Depoidt  in  Bank  to  Private  Chredit:    LdABiUTT  or  Bark: 

Pubadikg:  Bvidencb.  A  trust  fund  does  not  lose  its  char- 
acter as  such  by  being  deposited  by  the  trustee  in  a  bank  to 
his  own  credit:  but  to  hold  the  bank  therefor  it  must  be 
pleaded  and  proved  that  the  fund  remains  in  the  bank  in 
some  form.    Chamberlain  v.  Chamfferlain  Banking  Bouae. . .  27S 

2.  Payment  by  Beneficiary:  Subbogatioh:  Ldbns.  Upon  fail- 
ure of  a  trust  to  pay  or  secure  certain  debts,  a  beneficiary, 
who  has  been  compelled  to  pay  one  of  the  debts  intended  to 
be  provided  for  in  order  to  protect  her  interests  in  the  prop- 
erty, is  entitled  to  be  subrogated  to  the  rights  of  the  ereditor 
so  paid,  and  to  have  a  lien  upon  the  property  in  the  save 

order  as  that  held  by  such  creditor.    WaUh  v.  Walsh 683 

3.  Trust  Deeds:  Fobeclosubs:  Mobtoageb's  Sale  or  Build- 
iNOs:  Waste.  Where  a  mortgagee  in  possession  under  such 
a  sale  disposes  of  buildings  upon  the  property  and  permits 
them  to  be  removed  by  the  purchasers,  he  becomes  liable 
for  waste.    Staunchfleld  v,  Jeutter 847 

4.  Trust  Deeds:  FoBECix>8nBB  Our  or  Ck>X7BT:  Mobtoages:  Txtlb. 
A  trust  deed  executed  by  way  of  security  is  in  etteet  a 
mortgage,  and  foreclosure  thereof  out  of  court  by  sale  under 
the  powers  therein  contained  conveys  no  title.  Staunch- 
field  V.  Jeutter 847 

UNDUE  INIXUEKGE.    See  Fbaudulekt  Gonvetakces,  4,  9. 

USUBY. 

Kotice:  Bona  Fides:  Pubading:  Bvidencb:  Bqxs  and  Not»s. 
To  avoid  a  defense  of  usury,  an  indorsee  of  a  negotiable 
note  must  plead  and  prove  that  he  took  without  notice  of 
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the  usury  as  well  as  that  he  purchaBed  before  maturity  and 
for  a  valuable  consideratloii.    Bovier  v.  McOarthy 490 

▼AOATZOV.  See  Appeal  aito  Bbbob,  39.  Atxaohmert,  15.  Ih- 
FAiTTS,  1,  2.    Judgment,  3,  1&>18.    New  Tkull,  1. 

VAIiTTATIOV.    See  Mobtqaoes,  18-20.    Rcfuevih»  1. 

VA'RTATTCB.    See  Tbial,  42. 

YBVBOB  AHD  PITBCHASBB.  See  FaAtmuuBifT  CoinnETANCEs, 
5-7.    Husband  and  Wife.    Pbincipal  and  Aoent,  4. 

Vrauda,  Statute  of:  Mobtoaoe  fob  PBE-ExisTiNa  Debt:  Pbiobi- 
TiEB.  A  vendee  in  good  Caith  and  for  a  valid  and  sufficient 
oonsl deration  of  chattels  which  are  left  in  the  possession 
of  the  vendor  under  such  circumstances  as  to  satisfy  the  re- 
quirements of  the  statute  of  frauds,  has  a  right  suj)erior  to 
that  of  a  creditor  who  subsequently  obtains  them  in  pledge 
to  secure  the  payment  of  a  pre-existing  debt  Dexter  v. 
Citigen*'  Nat.  Bank  of  Norfolk 380 

VBBDICT.  See  Appeai.  and  Ebbob,  82,  51.  Bjectment,  6.  Tbiai., 
85. 

WAOBBS.    See  Gaming,  1«  2. 

WAIWSL  See  Affeal  and  Bbbob,  88«  52.  <k>NiitAOTB,  10.  Cbimi- 
HAL  Law,  3.  Insubance,  16.  17.  Mobvoaobb,  21.  Plead- 
no,  6«  11.     Pbincipal  and  Aoent,  2.    Tbial»  39.     Wab- 

BANTT,  2. 

WARKAwtx.    See  Contbacts,  9«  10.    Fbaud,  1.    Sales,  6,  7. 

1.  Breach  by  Warrantor:    Relief:    Contbacts.     Contract  of 
warranty  examined,  and  held  that  on  breach  thereof  by  the 
vendor  and  warrantor  the  only  relief  allowed  the  vendee  was 
to  return  the  article  sold  and  reclaim  the  consideration. 
Heagney  v.  Cote  Threshing  Machine  Oo,.*.^ 745 

2.  Waiver:  Notice  of  Defects:  Contbacts.  Where  a  con- 
tract of  warranty  provides  for  notice  of  defects  in  the  article 
•old,  to  be  given  to  the  vendor,  and  that  "any  assistance 
rendered  by  the  company,  its  agents  or  servants  in  operating 
or  tn  remedying  any  actual  or  alleged  defect,  either  before 
or  after  the  ten  days'  trial,  shall  in  no  case  be  deemed  a 
waiver  of,  or  any  excuse  for  any  failure  of  the  purchaser  to 
keep  and  perI^>^m  the  conditions  of  this  warranty."  Held, 
That  notice  to  an  agent  of  the  company  ot  defects  in  a 
machine  obtained  from  assisting  hi  setting  it  up  and  trying 
to  make  it  work,  was  not  such  notice  as  complied  with  the 
conditions  of  the  warranty.  Heagney  v.  Case  Threshing  Mor 
chine  Co 746 

WABTB.    See  MoBraAon,  81. 
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WATEBS  ATSTD  WATEB  OOUBSES.  t 

Surface  Waters:  County  Ditches:  Liabiutt.  A  county  is 
not  liable  to  landowners  for  injuries  caused  by  the  discharge 
of  surface  water  from  ditches  constructed  by  the  county 
authorities  diverting  such  water  from  its  natural  course. 
Stocker  v,  Nemaha  County 280 

WITNESSES.    See  TuaLi  35«  47. 
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